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Dear Mr. DiNardo:

This is in regard to your letter dated Febmary 28, 2002 concerning the shareholder
proposal submitted by the Central Laborers’ Pension Fund for inclusion in Liz Claiborne's proxy
materials for its upcoming annual meeting of security holders. Your letter indicates that the
proponent has withdrawn the proposal, and that Liz Claiborne therefore withdraws its January 7,
2002 request for a no-action letter from the Division. Because the matter is now moot, we wiil
have no further comment.

incerely,

8
Special Couns
cc: Barry McAnamey
Executive Director
Central Laborers’ Pension Fund
P.O. Box 1267 /P ROCESSED
Jacksonville, FL 8265! _ [ APR 1 1 2002
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January 7, 2002
VIA FEDERAL EXPRESS @ .
Office of Chief Counsel ' Uz Claiborne imnc

Division of Corporation Finance
Securities and Exchange Commission
450 Fifth Street, N'W,

Judiciary Plaza

Washington, D.C. 20549

Re: Liz Claiborne, Inc. (File No. 0-9831) - Omission of Shareholder Proposal |
(Central Laborers) Pursuant to Rule 14a-8 under the Securities Exchange
Act 0f 1934

Ladies and Gentlemen:

This letter is submitted on behalf of Liz Claiborne, Inc. (the “Company™), a
Delaware corporation, pursuant to Rule 14a-8(j) promulgated under the Securities
Exchange Act of 1934, as amended (the “Act”), with respect to a stockholder proposal
and accompanying supporting statement (the “Proposal’) submitted for inclusion in the
Company's proxy statement and form of proxy to be used in connection with its 2002
Annual Meeting of Stockholders (the “Proxy Materials™). For the reasons set forth in this
letter, the Company believes it is appropriate to omit the Proposal from its Proxy
Materials. The Proposal was submitted to the Company by the Central Laborers’ Pension
Fund (the “Proponent™).

In accordance with Rule 14a-8(j), enclosed are one original and five copies of this
letter, as well as six copies of the Proponent’s letter dated October 29, 2001, containing
the Proposal, as Exhibit A. By copy of this letter, the Proponent is being notified of the
Company’s intention to omit the Proposal from the Proxy Materials.

For the reasons set forth in this letter, the Company hereby respectfully requests
that the Staff of the Division of Corporation Finance (the “Staff”) not recommend
enforcement action 1o the Securities Exchange Commission (the “Commission”) if the
Company excludes the Proposal from the Proxy Materials.

The Company plans to commence the mailing of its definitive proxy materials on
or about March 29, 2002, Accordingly, we would appreciate the Staff’s prompt advice
on this matter. '

The Company has determined that the Proposal may be omitted from the Proxy
Materials for the following reasons:




L. the Proposal may be excluded under Rule 14a-8(i)(7) because it deals with
a matter relating to the Company’s ordinary business operations;

1L the Proposal may be excluded under Rule 14a-8(i)(3) because 1t violates
the Commission’s proxy rules, including Rule 14a-9, which prohibit
matenially false or misleading statements in proxy soliciting materials; and

IlI.  the Proposal may be excluded under Rule 14a-8(i1)(10) because the
Company has already substantially implemented the proposal.

The Proposal
The proposed resolution included within the Proposal reads as follows:

“Resolved, that the shareowners of Liz Claibome, Inc. (“Company’’)
hereby urge that the Board of Directors prepare a description of the
Board’s role in the development and monitoring of the Company’s long
term strategic plan. Specifically, the disclosure should include the
following: (1) A description of the Company’s corporate strategy
development process, including timelines; (2) an outline of the specific
tasks performed by the Board in the strategy development and the
compliance monitoring processes, and (3) a description of the mechanisms
in place to ensure director access to pertinent information for informed
director participation in the strategy development and monitoring
processes. This disclosure of the Board’s role in the strategy development
process should be disseminated to shareowners through appropriate
means, whether it be posted on the Company’s website or sent via a
written communication to shareowners.”

Discussion

L. The Proposal may be excluded under Rule 14a-8(i)(7) because it deals with a
matter relating to the Company’s ordinary business operations.

We submit that the Proposal is excludable pursuant to Rule 14a-8(i}(7) because it
deals with a matter relating to the ordinary business operations of the Company. The
Proposal seeks disclosure on the Board of Directors’ role in the Company’s sirategic
planning process, a matter which, we submit, relates to the Company’s ordinary business
operations.

The Commission has stated that the “general underlying policy” for the ordinary
business exclusion “is consistent with the policy of most state corporate laws: to
confine the resolution of ordinary business problems to management and the board of
directors. . .” See Exchange Act Release No. 34-40018 (May 21, 1998). Moreover, the
Commission goes on to state, the exclusion “rests on two central considerations. . . . [the
first is that] certain tasks are so fundamental to management’s abtlity to run a company
on a day-to-day basis that they could not, as a practical matter, be subject to direct
shareholder oversight. . . . [and the second] relates to the degree to which the shareholder




proposal seeks to ‘micro-manage’ the company by probing too deeply into matters of a
complex nature upon which shareholders, as a group, would not be in a position to make
an informed judgment.” Moreover, Section 141(a) of the Delaware General Corporation
Law, the corporation law of the jurisdiction in which the Company is incorporated,
provides that “[t]he business and affairs of every corporation organized under this chapter
shall be managed by or under the direction of a board of directors. . . .” A company’s
strategic plan, and the processes by which it is developed and monitored, are
preeminently ordinary business functions entrusted to the Board.

The Proposal requests the preparation of a report' describing the role of the
Company’s Board of Directors in developing and monitoring the Company’s long-term
strategic plan. A company’s strategic planning process, and resulting strategic plan, are
fundamental to management’s ability to run a company on an ongoing basis; sharcholder
proposals that require a report on this core process constitute “micro-management.” The
Staff has long recognized that proposals relating to overall business conduct involve
ordinary business operations. In Statesman Group, Inc. (March 22, 1990), the Staff
permitted exclusion of a proposal directed at the Company’s “general business strategies
and operations” on Rule 14a-8(1)(7) grounds. The Staff noted that “decisions with
respect to such matters, as well as the means used to make such determinations, involve
the Company's ordinary business operations.” Also, in CVS Corp. (February 1, 2000),
the Staff permitted exclusion of a proposal requesting an annual strategic plan report on
“ordinary business” grounds. Further, reports to shareholders constitute another aspect of
ordinary business, namely, communicating with shareholders. The Staff has determined
that proposals requesting disclosures not required by law are excludable under Rule [4a-

8(i)(7) on ordinary business grounds. See Santa Fe Southemn Pacific (January 3, 1986};

Minnesota Power and Light Company (March 12, 1992).

Casting a shareholder proposal in terms of a request for a report or study to
shareholders does not avoid the “ordinary business” exclusion if the underlying subject
matter involves ordinary business. In Exchange Act Release No. 34-20091 (August 16,
1983), the Commission indicated that the Staff will consider whether the subject matter
of a requested report relates to the conduct of ordinary business operations; where it does,
the proposal, even though it requires only the preparation of a report and not the taking of
any action with respect to such business operations, will be excludable under Rule 14a-
8(1)(7). See Johnson Controls (October 26, 1999) (permitting exclusion of a proposal
calling for additional financial disclosure); Mead Corp. (January 31, 2001) (pemmitting
exclusion of a proposal requesting preparation of a report on the status of environmental
issues). Furthermore, the Staff has granted no-action requests under the ordinary
business exclusion when a portion of the subject matter of a requested report relates to
ordinary business operations, even if the balance of the proposal addresses matiers

Although the word “report” is not used in the Proposal, the Proposal’s request that
the Board “prepare a description,” and “disclose’ the same on the “Company’s
website” or via “written communication™ would require the production of a
written product, or report.




outside the scope of ordinary business. See Chrysler Corporation (February 18, 1998);
Wal-Mart Stores, Inc. (March 15, 1999).

We submit that although the Proposal i1s cast as focusing exclusively on the
Board's role and matters of process, its underlying subject matter remains ordinary
business. Accordingly, the Company respectfully submits that the Proposal may be
omitted under Rule 14a-8(i}(7) because it relates to the Company’s ordinary business
operations. :

Il The Proposal may be excluded under Rule 14a-8(i}(3) because it violates the
Commission’s proxy rules, including Rule 142-9, which prohibits materially
false or misleading statements in proxy soliciting materials.

We submit that the Proposal is excludable pursuant to Rule 14a-8(1)(3) because it
violates the Commission’s proxy rules, including Rule 14a-9, which prohibit materially
false or misleading statements in proxy soliciting materials. The Proposal is so vague
and ali-encompassing that the Company’s stockholders, when voting on it, would have no
way of understanding the scope of the report they would be requesting the Company to
produce, and the Company would have no way of knowing what was required of it were
it directed to implement the Proposal.

It is well established under Rule 14a-8(i)(3) that a company may omit a
shareholder proposal if the proposal is so vague and indefinite that neither the
shareholders voting on the proposal nor the company would be able to determine with
any reasonable certainly exactly what actions or measures the proposal requires. See
CBRL Group, Inc. (September 6, 2001) (permitting exclusion of a proposal calling for a
“report of all expenses relating to corporate monies being used for personal benefit of the
officers and their friends”); Philadelphia Elec. Co. (July 30, 1992) (allowing exclusion of
a proposal relating to the election of a committee of shareholders to consider and present
plans to the board of directors); H.J. Heinz Co. (May 25, 2001) (permitting exclusion of
a proposal calling for the company to commit itself to the “full implementation of the
SA8000 Social Accountability Standards,” in order to fully adopt such standards, an
entity would also have to adopt another set of standards referred to in the SA8000; it was
unclear whether the shareholder proposal recommended that both standards should be
implemented or not). In addition, the Staff has recognized that a proposal may be
omitted where it does not specify the means for its implementation. See Ganett Co., Inc.
(February 24, 1998) (permitting exclusion of a proposal because it “‘was unclear what
action the Company would take if the proposals were adopted™); A.H. Belo Corporation
(January 29, 1998) (permitting exclusion of a proposal because “neither the shareholders
voting on the proposal, nor the Company, would be able to determine with reasonable
certainty what measures the Company would take if the proposal was approved”).

The Proposal contains numerous vague and ambiguous terms which go to the
heart of the matter for which the Proponent seeks information. Examples of those terms
and phrases are listed below:




. “long term”

. “Board’s role”

. “timelines”

. “strategy development”

. “compliance monitoring,'l-processes"
. “mechanisms”

. “access to pertinent information”

. “informed director participétion"

No guidance is provided with respect to any of the above terms or phrases. These
words and phrases offer no clear understanding of the content of the report being
requested. The Proposal is also vague in that it does not indicate when the requested
. report must be provided to stockholders or how often such a report must be updated. In
short, the Proposal is so vague as to be inherently misleading.

The information to be contained in the report requested by the Proposal is so
broad that, if the Company’s stockholders voted to implement it, the Board would be
unable to comply with the Proposal as written. The Proposal fails to present any
standards for reporting. Because the Proposal does not stipulate how detailed the report
should be, the Board may be unable to determine whether it should disclose all processes
regarding strategic plans reviewed by the Board or whether only certain processes should
be disclosed. Without standardized parameters to guide the preparation of the report
requested by the Proposal, its preparation may consume substantial management
resources and cause the Company to incur unnecessary costs. In addition, detatled
disclosure of the Board’s role in corporate strategy and the Company’s development

. process could potentially harm the Company by providing the Company’s competitors
with access to confidential details. Due to the vague and conceptually broad concepts
requested by the Proponent, the Board would be unable to effectively implement the
Proposal.

In addition to the vagueness arguments noted above, the Proposal’s statement of
support contains a number of false and misleading statements. The Proposal states that
its adoption *“would help promote ‘best practices’ in the area of meaningful board of
director involvement in strategy development. We urge your support for this important
corporate governance reform (italics added).” These statements misleadingly imply that
the Board’s current processes and role -- as to which the Proponent does not seem
adequately informed -- fall short of “best practices,” and/or that the Board is not involved
in the development or implementation of the Company’s strategic plan. As discussed
below, the Company’s web-site postings, its annual reports, and regular quarterly
conference calls, demonstrate that the Company does have a strategic plan, which is




communicated to shareholders and the investing public. The Proponent’s use of the word
“reform” implies that passage of the Proposal is necessary to change the Board’s
behavior, while there is nothing to suggest that there is anything lacking in the
Company’s strategic plan, on either a substantive or a procedural basis.

Accordingly, the Company respectfully submits that the Proposal may be properly
omitted pursuant to Rule 14a-8(1)(3) because its vagueness would make it impossible for
stockholders to understand or for the Company to implement, and because it contains
false and misleading statements.

III.  The Proposal may be excluded under Rule 14a-8(i){(10) because the Company
has already substantially implemented the proposal.

We submit that the Proposal is excludable pursuant to Rule 14a-8(i)(10) because
the Company has already substantially implemented the action requested by the Proposal.

The Proposal recommends that the Board “prepare a description of the Board's
role in the development and monitoring of the Company’s long term strategic plan.” The
Proponent does not seek to require nor recommend any specific action beyond the act of
preparing a report disclosing certain information to the stockholders. We submit that the
Company already publicly discloses such information via methods different from those
contemplated by the Proponent, and that the information provided through such alternate
methods amount to substantial implementation of the Proposal. The Company’s website
contains the CEQ’s 2000 “Letter to the Stockholders,” which lays out the Company’s
strategies in detail, including under a subheading entitled “Proven Strategies.” See
http:/lizclaiborne com/lizinc/corporate/letter2000.asp (last visited Jan. 7, 2002). The
Company’s website also archives the Company’s quarterly earnings press releases. In
virtually all of its regular quarterly earnings press releases, the Company comments on its
strategy and the implementation of its strategic goals. In addition, the Company
discusses its sirategic plans in its quarterly conference calls, which are publicly
announced in advance and webcast to the public. Further, the Company provides
information regarding its strategic plans in its reports filed under the Act. In addition, the
Board has adopted a group of Board Guidelines that provide for Board involvement in
setting the Company’s corporate strategy; such document is available to stockholders
requesting it.

It is unclear what additional information would be provided to stockholders if the
Proposal were to be implemented. The Company has not failed in disclosing information
to its stockholders; it has simply chosen a different communication process than the one
the Proponent proposes. The Proposal is excludable because it does nothing more than
substitute the Proponent’s communication preferences for those of the Company.

In an oft-quoted passage, the Staff has stated that “a determination that the
Company has substantially implemented the proposal depends upon whether its particular
policies, practices and procedures compare favorably with the guidelines of the
proposal.” Texaco, Inc. (March 28, 1991). In accordance with that position, the Staff has
consistently permitted the exclusion of proposals that request the board to prepare reports




disclosing certain information where the company reports such information via different
methods. In Gap, Inc. (Mar. 16, 2001), the Staff allowed the company to exclude a
proposal calling for the board to prepare a report on the child labor practices of the
company’s suppliers in part because the company publishes such information of its web-
site. See also CFS Bancorp. (February 16, 2001) (excluding a proposal requiring the
company to conduct studies of the board’s actions on the grounds that the board already
substantially implements the standards and methods specified in the proposal}; Exxon
Mobil Corp. (January 24, 2001) (excluding a proposal requesting the board review the
environmental impact of a company project on the grounds that the proposal is
substantially implemented by the company’s existing guidelines), Nordstrom, Inc.
(February 8, 1995) (excluding a proposal that a company commit to a code of conduct for
its overseas suppliers that was substantially covered by an existing company guideling) .

Accordingly, the Company respectfully submits that the Proposal may be properly
omitted pursuant to Rule 14a-8(1)(10) because the Company has already substantially
implemented it.

CONCLUSION

For the foregoing reasons, the Company respectfully requests that the Staff
confirm that it will not recommend enforcement action to the Commission if the
Company omits the Proposal from its Proxy Materials. We would appreciate the Staff’s
response at its earliest convenience.

If you have any questions, or if the Staff is unable to concur with our conclusions
without additional information or discussion, we respectfully request the opportunity to
confer with members of the Staff prior to the issuance of any written response to this
letter. Please do not hesitate to call me at (201) 295-7833 or Nicholas J. Rubino at (201)
295-7837.




Please acknowledge receipt of this letter and Exhibit A by stamping the enclosed
copy of this letter and returning it in the enclosed self-addressed, stamped envelope.

Very truly yours,

@"\’7%%

Christopher T. Di Nardo
Assaciate Counsel

cc:  Linda Priscilla,
Corporate Governance Advisor, Central Laborers’ Pension, Welfare & Annuity
Funds
Barry McAnarney
Executive Director Central Laborers’ Pension, Welfare & Annuity Funds
Roberta S. Karp, Esq.
Nicholas J. Rubino, Esq.
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October 29, 2001

Roberta Schulaller Karp
General Counsel and Secretary

" LizClaiborne, Inc. . ' S

. 1441 Broadway
New York, NY 10018

Re: Shnrelmldcrll-’_mposal
Dear Ms. Karp:

On behaif of the Central Laborors’ Pension Fund (“Iund™), I hereby
submir the enclosed shareholder proposal {“Proposal”) for inclusion in the Liz
Claibome, Inc. ("Company’ ) proxy statement to be circulated to-Company
sharcholders in-conjunction with the next annual meeting of shareholders. The
Proposal is submitted under Rule 14(a) -8 (Proposals of Security Holders) of the
U.S. Securities-and Exchange Commission's proxy regulations.

The Fund is the beneficial owner of approxiﬁargly 6,000 shares of the
Compaay's common stock, which have been held continuously for more than a
yenr prior to this date of submission. The Fund, like many other Building Trades

pension funds, is 2 long-term holder of the Company’s comuron stock. The :

Proposal is submitted in order to promote 2 governance sysiem at the Company
that enables the Board and senior management (o manage the Company for the
long term: Maximizing the Company’s woalth generating capacity over the long
term will best serve the intetests of the Company sharchoiders and ather imporiant
constnun.uts of the Company. :

The Fund mteﬁds 1 hold the shares through the date of the Company’s
next annual meeting of shareholdors. The rceord holder of the stock will provide
the appropriate verification of the Fund's beneficial ownership by separate lotter,
Either the undetsigned or a designated representative will present the Proposal for
consideration at the amwal meeling of shnreho!dcrs

'CENTRAL LABORERS' PENSION, WELFARE & ANNUITY FUNDS
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. Roberta Schuhalter Karp
Ostober 29, 2001 '
Page 2

Il you have any qucstions or wish to discuss the Proposal, picase contact
our Corporate Govemance. Advisor, Linda Priscilla at (202) 942-2359. Copies of
corrcspondonee or a request for a “‘no-action” letter should be forwarded to Ms.
l.inda Priscilla, Laborers’ International Unien of North America Corporate | :
Govemance Project, 905 16 Street, NW, Washington, DC 20006. e

Siacerely,

_ B-l.a.mf McAnarney
Execulive Director

G Linda Priscilla

Inclosure
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Resolved, that the sharcowners: of Liz Claiborne, Inc. (“Compmy“) ‘hereby urge fhat the

Board of Directors prepare a deseription of the Board’s role in the deveIopment and
monitoring of the Company’s long term strategic plan. Specifically, the disclosure
should include the following: (1) A deseription of the Company’s corporate strategy
developrucut process, including timelines;. (2) an outline of the specxfic tasks performed
by the Board in the strategy, dcv;lopmcnt and the compliance monitoring processes, and
(3) a description of the mechanisms in place to cnsure director access to periinent

information for " informed director participation in the strategy dcvcbpmcnt and

monitoring processes. This disclosure of the Board's role in the sirategy dcchopmcnt
process should be disseminated to sharcowners through appropnate meens, whether it be
posted on the Company’s website or sent via a written comununication to shareowners.

Statement of Support: The development of 2 well-conzsived corporate strategy is
critical 1o the long-term success of a corporation. While senior management of Company
is primanly responsible for dovdo;:mnnt of the Company's strategic plans, in today’s

" fast-chanping environment it is more important than-gver that the Board engage actively

and -continuously in sicetegic’ planning and the ongoing assessment of business

opportunities end risks. It is vnally impartant that the individual mcmbers of the Board,

and the Board as an entity, participate directly and meaningﬁmy in the develapmtnt and
continucd assessment of Company s strategic plan :

A reccent report by PnccwarﬂzhouscCoopcrs entitled “Corporate Govemance and the
Board = What Works Best” examined the issue of director invelvement in corpora!e
lnn.gy development. The Corpozate Governance Report found that chief executives

.consislently rank strategy as ane of their top issues, while a poll of dircctors showed that

board contrbutions to the strategic planning process are lacking. It:states: “Indeed, it is
the area most needing improvement. Effective boards play a critical role in the
devclopmon’t process, by both ensunng a sound stratepic plahning process . and

scrutinizing - the plan itself with the noor rcquured to deteymine whether, 1t deserves

cndorscmcnt.

The Company's proxy statement, and cerporate’ proxy statcments generally, provides.

biographical and professional background information an each director, indicates his or
her compensation; term of office, and ‘board commillee responsibilities.” While this
information is helpful in asscssing the general capabilities of individual directors, it
provides sharcholders no insight into how the directors, individually and as a team,

* panicipate in the cnncal\y important task of developing the Company s operating
* strategy. And while there is no onc best process for board involvement in the stratcgy

development and monitoring processes, shareliolder disclosure on the Board's rolc in
strategy devalopment would provide shareholders information with which to better assess
the performanee of the board in formulating corporate strategy. Further, it would-help 1o
promote “best praetices” in the arca of meaningful board of director involvement in
slmtcgy t..evr.lopmem ‘ .

-We urgo ‘your support I_"or‘ this imponiant carporato govcﬁx:mpc roform. -

BAAER LE: CLARIBORNE TF UFFICES . 21z 323 1338 PLET/ED
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Roberts Schuhaltet Karp
General Counsel angd Sacramry
Liz Claibomne, Inc.
1441 Broadwsy

New York NY 10018
 Re: Shareholder Proposal

Dear Ms. Karp:

October 25, 2001

Firstar holds 6,000 shares of Liz Claiborne, Inc. common stock
beneficially for Central Laborers’ Pension Fund, the proponent of a
shareholder proposal submitted to Liz Claiborne, Inc. and submitted in
sccordance with Rule 14(a)-8 of the Securities and Exchange Actof 1934,
The shares of the Company stock held by the Board of Trustees of the Ceatral
Labarers' Pension Fund were purchased prior to October 25, 2000 and the

‘ Fund continues to ho{d said moct.

Please comact me at 314—418-821& if there are any questions

regarding this matter,

e ] TRy o TRY

Sincerely,

Hare 7l

"Shane McKelvey
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RICHARDS LAYTON & FINGER" _ g@}/ @
A PROFESSIONAL ASSOCIATION
ONE Roonsv SQUARE

P.0. Box 551
o WJLMINGTON DELAWARE 19899
" Monica M. Ayres ‘__{322256';770:0] ' - Direct Dial
> ] ‘ (302) 651-7581

wWwWwW_RLF.COM

ayres@rif. com

January 7, 2002

" VIA FEDERAL EXPRESS AND FACSIMILE

Christopher Di Nardo, Esquire
Liz Claiborne, Inc.

One Claiborne Avenue

Seventh Floor South

North Bergen, New Jersey 07047

Re:  Stockholder Proposal ot International Brotherhood of
Electrical Workers' Pension Benefit Mund

Dear Chris:
Enclosed with the hard copy of this letter, please find two executed originals of our

opinion in connection with this matter.  Should you bave any questions regarding the enclosed,
please do not hesitate to contact me: ,

Very truly yours,

M. di,
€}¢24fvxxzi< {7V\Zk\,
Monica M. Ayres

MhAS
Enclosures

RLF1-240683K4-1
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R‘ICHARDS LAYTON & FINGER
A PROFESSIONAL ASEOCIATION '
ONE ROONEY SQUARE
P.Q. Box 551 '
WILMINGTON, DELAWARE 19899
(302} exn|-7700
Fax (302) 851.7 701
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January 7, 2002

Liz Claiborme, Inc. -
One Claibome Avenue _
North Bergen, New J ersey 07047

Re: Stnckholder Proposa! of International Brotherhood of -Electncnl Workers'
Pension Benefit Fund

Ladies and Gcnt_}cmen: ’

_ ] We have acted as special Delaware counsel to Liz Claiborne, Inc., a Delaware
corporation (the "Company"), in connection with a-proposal (the "Proposal”) by the International
Brotherhaod of Rlectrical Workers' Pension Bemefit Fund; a shareholder of the Company, which the
sharcholder has requested be included in the proxy statement of the Company for its 2002 annual
meeting of shareholders. In this connection, you have asked our opinion as to ¢ertain matters under
the laws of the State of Delaware. '

For the purpose of rendering our opinion as expressed herein, we have been furnished
and have reviewed the Proposal and ils supporting statement. : :

_ We have assumed that the foregoing document, in the form thereof submitted to us
for our review, has not been and will not be altered or amended in any respect material to our opinion
as expressed herein. We have not reviewed any document other than the document listed above for .
pwposes of this opinion, and we assume that there cxists no provision of any such other document
that bears upon or is inconsistent with our opinion 25 expressed herein. In addition, we have
conducted no independent factual investigation of our own but rather have relied solely upon the
foregoing documnent, .the statements and information set forth therein and the additional matters
recited or assumed herein, all of which we assume to be true, complete and accurate in all material
regpects,

RLF!-24059%1-2
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Liz Claiborne, Inc.
January 7, 2002

Page 2

" RLF1-2405981-2

" The Proposal

The Proposalrreads as follows:

RESOLVED, that the shareholders of Liz Claiborne, - Inc. (the

"Company") request that the Board of Directors seek sha:cholder‘ :

approval for all present and future cxccutive officer severance pay
agrcements, commonly referred to as golden parachutes.”

The Supporting Statement reads as follows:

Senior executive severance or termination pay agreements, commonly
referred to as "golden parachutes,” have contributed to the public and
shareholder perception that many senior executive officers of major
companies are more concermned with their own personal interest than

© their board responmblhtleS 1o the company they are empowered 10

lead

Our Compaﬁy currently has very generbus severance and change-in-
control agreements with Key executives that provide for paymentsand
other benefits if the executive is lerminated without "cause” of {sic]

if 2 change in control occurs. For example, the' Company's most
recent proxy statement describes the payments to be made to
Chaxrman of the Board and Chief Executive Officer Paul Charron

The Company has an employm‘ent agrccment with Paul R
Charron.... The agreement also provides that if his employ-
ment is terminated either by the Coinpany other than for cause
or by him for certain specified reasons; Mr. Charron shall
receive a severance payment of $1.75 million....

" In January 2001, the Company entered into a severance
agreement with Mr. Charron providing that in the event that
within three years-of a change in control of the Company (as
defined in the agreement} Mr. Charron's employment is

terminated by the Company other than for cause or by him for .
certain specified reasons, Mr. Charron shall be entitled to”

receive a Jump sum payment equal 1o three times his average

~ base salary and bonuses for the three years preceding such .
termiination or resignation, accelerated vesting of Mr. -

Charron's balances under the Companys SERP and the

4
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s UDCP and continued health and welfa.re benefits for three
years. In the event that the paymcnt and benefits to be’
received by Mr. Charron in such circumstances are in excess
of 105% of the arount that would trigger " "golden parachute”

. excise taxes under the Internal Revenue Code, the Company

s required to pay Mr. Charron such additional amounts as
may be necessary to place him in the same after tax position
as if the payments or beneﬁts had not been subject to such

- excise tax. :

The justification offered for the granting of these generous benefits *
is that they ar¢ necessary to attract and retain talented executives and
keep them motivated to achieve strong performance. We believe that

* the very generous compensation these individuals receive as well as

- their fiduciary duties to'shar;:holders should provide sufficient
motivation for these executives to perform their duties. We also
beheve that shareholders should be ‘given the right to approve or
dlsapprove them

AWe urge all shareholders to VOTE “FOR" lhls Proposal urﬂmg the
Board to allow shareholders an-opportunity 10 evaluate the merits of
executive officer severance agreements hefare such generous benefits

are granted.
- Background

The General Corporation Law of the State of Delaware (the "General Corporanon
Law") authorizes the directors of a corporation to set the compensation of officers, directors and
employees. Section 141(h) of the General Corporation Law provides that “[u)nless otherwise
restricted by the certificate of incorporation or bylaws, the board of directors shall have the authority
to fix the compensation of directors.” 8 Del. C. § 141(h). Section.122 of the General Corporation
Law provides, in pertinent part, that "(e]very corporation created under this chapter shall have the
power to: ... (5) Appoint such officers and agents as the business of the corporation requires and to
pay or otherwise provide for them suitable compensation.” § Del. C. § 122(5). Additionally, Section
141(a) of the General Corporation Law provides for manzgement of a corporation by the board of
directars, stating that "[t]he business and affairs of every corporation organized under this chapter
shall be managed by or under the direction of a board. of directors, except as may be otherwise
provided 1n this chapter or in its certificate of incorporation.”. § Del. C, § 141(a). ‘

The power of the directors to manage the busincss and -affairs of the corporation
includes ¢lecting and compensating officers appropriately. See In re Walt Disaey Co, Derivative

RLF1-2405981-2
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Litigation, 731 A.2d 342, 362 (Del. Ch. 1998) {"{I]n the absence of fraud, this court's deference to
directors' business judgment is particularly broad in mallers of executive compensaticn); Haber v.
Bell, 465 A. 2d 353,359 (Del. Ch. 1983 (" [G]enerallyd:rectors have the sole anthority to determine
compensation levels [of corporate employees] and this determination is protected by the presumption

~ of the business judgment rule in the absence of a showing that the business Judgmcnt rule does not

apply because of a d1sab|mg factor") (citations omlttcd)

The Company previously entered into certain severance agreements with key

employees (the "Severance Agreements"). We have becn(‘;d:'nsed that the Severance Agreements .

_are governed by-the laws of the State of Delaware and, w ym{ approval, have assumed that the
* Severance Agreements are valid, bmd;ng and enforceable under the laws of the State of Delaware.

Discussion

Thc.Pr_oposal requests that the board of directors of the Company-(the "Board") seek -

shareholder approval for the Severance Agrcements, as well as for any future agreements. We
assurne that if the shareholders do not approve the Severance Agreements, the Board would focl
compelled to terminate or renegatiate the contracts. See, generally, Abercrombie v. Davies, 123
 A.2d 893 (Del. Ch. 1956), rev'd on other grounds, 130 A.2d 338 (Del. 1957), (involving attempt by
stockholiders to enter inlo agreement to influcnce the mzmavernent of the business and affairs of the
corpcranon) : .

The Compahy, however, is legaliy ‘obligated to perform under the Severance -
Agrecments. See Restatement (Second) Contracts § 1 (“A contract is a promise or set of promises-

for the breach of which the law gives a remedy or the performance of which the law in some way
recognizes a duty"); Annotation, Sufficiency of Notice of Modification in Terms of Compensation
. of At-Will Employee Who Continues Performance o Bind Employee, 69 A.L.R. 4th 1145, 1147
(1989) ("When an employee has been employed for a definite time under an express contract
stipulating the payment of a stated compensation, the employer has no power arbitranily to reduce
that compensation during the term of the employment”). :

- While parties 10 2 contract may agree to modify the terms of a contract, any unilateral
elimination of benefits by the Company under the Severance Agreements, including a reduction of
any benefits available to employees in the event of termination, would constitute an actionable
breach of contract by the Company. .See Sersun v. Morello, C.A. No. 1377-K, slip.op. at 6 {Del. Ch.
Mar. 29, 1959) ("When 2 contract is validly made, it cannot be modified without the consent of all
parties and an exchange of consideration”); Lowe v. Bennett, 1994 WL 750378, **3 (Del. Super.
1994) ("Generally, no modification is valid without mutual consen! and consideration”); Ezan &
Sons Air Conditioning Co. v. General Motors Corp., 1588 WL 47314, **11 (Decl. Super. April 27,
158R) ("In Delaware, the consent of both parties and some consideration are required to Support a
modification"); De Cecchis v. Evers, 174 A.2d 463, 464 (Del. Super. 1961) ("A contract having been

RIF1.2405481.2
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made, no.modification of it could be brought about without the consent of both parties and without

" consideration”). A votc of the Companys sharcholders will. not authorize the Company to
uniliterally terminate the Company's obligations under the Severance Agreements. Sge id. ‘A
unilateral termination by the Company of its obligations under the Severance Agreements, with or
without shareholder approval, would be a violation of the law of the State of Delaware, entitling the
non-breaching party to recover damages from the Company. Seeid; Duncan v. Theratx, Inc., 775
A.2d 1019, 1022 (Del. 2001) (stating that non-brcachmg parTy 1o 2 contract is entitled IO recover .
cxpectahon damages from breaching parry) :

Under Delaware law, the Company maynot lawfully abro gate its existing contracmai
commilments to any of its employees by unilaterally terminating or eliminating benefits which were
negotiated and agreed upon in a [egal, bmdmg and cnIorceablc contract berween the. Cumpany and
the cmployee

'Oginion

Based upon and subject 1o the foregoing, and subject to the limitations stated below,

it is our opinion that the Proposal as drafted would, if implemented, cause the Company to breach

its contractual arrangements with officers who are current}y pa.mes 1o the Severance Agreements,
 in'violation of Dielaware contract law.

: . The foregoing opinion is limited 10 the laws of the State of Delaware. We have not

. considered and express no opinion on the laws of any other state or jurisdiction, including federal

"laws regulating securities or any other federal laws or the rules and regulations of stock exchanges
or of any other regulatory bedy. :

This opinien is rendered solely for your benefit in connection wnh the matters -
described herein. ‘We understand that you intend to furnish a copy of this opinion to the Securities
and Exchange Commission in connection with the matters addressed herein, and we consent to your
domg so. Except as slated in this paragraphy, this opinion may not be furnished or quoted to, orrelied
upon by, any other person or entity for any purpose without our pnor written consent. '

Very truly yours,

OBV E _/ Logdx;é Joupe, p.4.

WEMMA/IbK

RIF}.2405981.2
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Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
450 Fifth Street, N.W.

Judiciary Plaza

Washington, D.C. 20549

wz claiborne inc

Re: Liz Claiborne, Inc. (File No. 0-9831) —Shareholder Proposal (“Proposal”)
Submitted By The Central Laborers®’ Pension Fund (the “Fund”)

Ladies and Gentlemen:

On January 7, 2002, Liz Claiborne, Inc, (the “Liz Claiborne™) submitted a letter to your
office requesting confirmation that the Staff of the Division of Corporation Finance would not
recommend to the Securities and Exchange Commission to take any action if Liz Claiborne
omitted the Proposal submitted by the Fund, in a letter dated October 29, 2001, from Proxy
Matenials to be distributed in connection with Liz Claiborne’s 2002 Annual Meeting of
Stockholders. Enclosed is a copy of the letter, daied February 27, 2002, that Liz Claiborne
received from the Fund withdrawing the Proposal.

As a result of the Fund’s withdrawal of the Proposal, confirmation from the Staff that it
will not recommend that the Commission take action is not necessary. Please be advised that Liz
Claiborne intends to omit the shareholder proposal from its Proxy Materials.

Should you have any questions on this matter, please do not hesitate to contact me at
(201) 295-7833.

Very truly yours,

(2700 b

Christopher T. DiNardo
Associate Counsel

cc: Linda Priscilla
Barry McAnamey
Roberta §. Karp, Esq.
Nicholas J. Rubino, Esq.
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-Pebeuary. 27, 2002

Roberta Schuhalter Kawp
Goeneeal Counsel and Scerelary
Liz Claibame, Inc. ‘
144] Broadway . o
New. York, NY 10018 -

Re: Sharcholder Proposal
~ Dear Ms. Karp,

" Pursnont to your agreoment with our advisor, T.inda Priscilla, and on
behiall of the Ceniral Laborers’ Pension Fund, Thereby withdraw the
shiarcholder peoposal submitted fov inclusion in the Liz Claibomne, Inc. 2002
proxy statement, C

Sincerely,
o m

Bary McAnamey
Bxccutive Dircclor

“C: - Linda Mriscilia




