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Re:  Commonwealth Energy Corporation
Incoming letter dated November 19, 2002

Dear Mr. Grotta:

This is in response to your letters dated November 19, 2002, December 3, 2002 and
December 4, 2002 concerning a shareholder proposal submitted to Commonwealth Energy
by Wayne Moseley. On November 15, 2002, we issued our response expressing our
informal view that Commonwealth Energy could not exclude the proposal from its proxy
materials for its upcoming annual meeting. You have asked us to reconsider our position.

After reviewing the information contained in your letter, we find no basis to
reconsider our position.

Sincerely,

it 7

Martin P. Dunn
Deputy Director

PROCESSEL

JAN 0 2003
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Paul, Hastings, Janofsky & Walker (ip

695 Town Canter Drive, 17th Floor, Costa Mesa, CA 92626-1924
rslephone 718-¢68-6200 [ facsimile 714-979-1921 7 internet www.paulhastings.com
i (714) 668-6210
Hong Kang johndellagrotta@pauthastings.com
London
Los Angeles -
o ‘,Cik November 19, 2002 36223.00002
QOrange County
San Francisco
Stamford
Tokyo Via Telecopy
Washington, D.C,
Mr. Keir Devon Gumbs, Esq.
Spedal Counsel
U.S. Secuntes and Exchange Commission
Office of Chief Counsel
Division of Corporation Finance
Judiciary Plaza

450 Fifth Street, N.W.
Washington, D.C. 20549

Re: Stockholder Proposals Relating to Commonwealth Eﬁe:gy Corporation

Dear Mr. Gumbs:

On bchalf of our client, Commonwealth Energy Corporation, a California corporation
(the “Company™), we are writing to request reconsideration of one of the conclusions in
your letrer dated November 15, 2002, responding to our request dated September 13,
2002 (the “Origina) Request”) pursuant to Rule 142-8 under the Sceusities Exchange Act
of 1934, as amended (the “Exchange Act”), for confirtnation that the staff of the Division
of Corporation Finance (the “Staff”) of the U.S. Secunnes and Exchange Cormmission -
(the “Commission”) will not recommend any enforcernent acton if, in reliance on certain
provisions of Rule 142-8, the Company excludes a number of stockholder proposals from
the proxy statement, form of proxy and other proxy matedals for its 2002 Annual Meeting
of Shareholders (the “Company’s Proxy Matcrials”). The facts and background regarding
the stockholder proposals are set forth in the Orginal Request For purposes of this
lecter, defined terms shall have the same meaning as in the Original Request.

We are specifically requestng that the Staff reconsider its conclusions with regard to Mr.

Moseley’s Proposal.

a. Mr. Moseley’s Proposal is not a proper subject for action by shareholders
under the laws of California, the jurisdiction of the Company’s otganization
(Rule 14a-8(i)(1)).

Mzr. Moseley’s Proposal provides, among other things, that shares of stock will be issued
annually to non-employee directors “immediately upon election.” As we discussed in the
Original Request, we are of the opinion that Mr. Moselcey’s Proposal is invalid under
Section 409 of the CGCI. because, while “services actually rendered™ to a California

QC/294299.1
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corporation may constitute consideration for the issuance of sharcs, “future services shall
[not] constitute payment or part payment for the shares™ of a California corporation.
Accordingly, to the extent that Mr. Moseley’s Proposal seeks to require the Company to
issue shares of Common Stock to non-employee directors as consideration for future
setvices of the directors, it would require the Company to do something that is expressly
not permitted by the CGCL and is therefore improper under California law.

We understand from out telephone convetsation with you on November 18, 2002, that
the Staff 15 of the view that it is not clear that the intent of Mr. Moseley’s Proposal is to
require the Company to issue stock to non-employee directors in advance of service, but
that the proposal could be read to tequite issuance of shares at the conclusion of a year’s
service on the Board. We respectfully request that the Staff reconsider its reading of Mr.
Moseley’s Proposal for the following reasons.

First, we believe the text of the proposal is clear on its face. The relevant portion of the
proposal provides: “For cach year of service non-cmployee directors receive a grant of
5,000 shares of CEC’s commeon stock immediately following clecdon.” In our view, it is
clear that the proponent intended the stock to be issued imrmediately following the
election of a director, which occurs at the beginning of a director’s year of setvice. As we
understand the Staff’s view, the Staff believes that the provision could be interpreted to
mean that stock will be granted at the conclusion of a year of service. With respect to
incumbent directors who are re-elected that interpretation of the provision is plausible.
Suppose, however, that an incumbent outside director 1s elected at one annual meeting but
is not nominated for re-election, or is nominated but not elected, at the subsequent annual
meeting. In such instance, if the requirement of the proposal was to issuc stock at the
conclusion of a year of service, the stock, which is to be issued “immediately following

. election,” could never be issued ro the director. Because the director will not have been
elected at the subsequent meeting, the ourside director would never receive the stock.

Second, the context of Mr, Moseley’s Proposal and Mr. Moseley’s supporting statements
make clear that his intent was to require issuance immediatcly upon election, ic., at the
beginning of a year of service. Mx. Moseley was a part of the former Commonwealth
Shareholder Group, which atternpted to elect a numbcr of directors at the Company’s
2001 Annual Meeting. As evidenced by his lettet to the Company dated July 22, 2002,
which is attached to the Original Request as Exhibit A, it is clear that Mr. Moseley intends
to engage In 2 proxy contest in an effort to elect “new shareholder ordented directors” at
the Company’s next annual meeting. We believe that, in light of Mr. Moseley’s letters, it is
reasonable to assumne that, should Mr. Moscley succeed in his proxy contest, he would
intend the “new shareholder oriented directots™ to receive the shares of stock puzsuant to

his proposal immediately upon their clection, Le., at the beginning of their term of service.

Moreover, the rationale Mr. Moseley asserts for his proposal, in his supporting statement
is as follows: a

OC/294299.1
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“Also, at the present time, several outside directars are not shareholders and are only
amarded stock options. As a resull, they're not on shareholder mailing fists and haye
minimal incentive lo support issues that benefit shareholders.”

Mzr. Moseley’s premise is that, in otder to bring directors’ interests in line with
shareholders” interests, each director should be granted shares of stock. If the intention
would be to require that these shares be granted at the end of a year of setvice, a new
director would not have the incentive nor the access to shareholder mailings that Mr.
Moseley believes are so important.

It is therefore apparent, in our view, that Mr, Moscley intended for the shares to be
granted at the beginning of a year of service. Accordingly, we believe the Company may
exclude the proposal on the basis of Rule 142-8()(1).

b. The Company Lacks the Power or Authority to Implement Mr. Moseley’s
Proposal (Rule 14a-8(1)(6).

Mzr. Moseley’s Proposal provides, among other things, that non-employee directors will be
granted “incentive (qualified) stock options” on an annual basis. Under Section 422 of the
Internal Revenue Code (“IRC”), incentive stock options may be granted only to
employees, not outside directors. As we discussed in the Original Request, we are of the
opinion that Rule 142-8(1)(6) permits the Company to exclude Mr. Moseley’s proposal
because the Company would lack the power to implement the proposal.

We understand from our telephone conversaton with you on November 18, 2002, that
the Staff is of the view that it is not clear that the intent of Mr. Moscley’s Proposal was to
require the Company to grant incentive stock options pursuant to IRC § 422, but that the
proposal could be read to merely require the issuance of non-qualified stock options to
outside directors.

We respectfully request that the Staff reconsider its reading of the proposal. In our view,
the meaning of the plain language of the proposal is clear. The phrase “incentive
(qualified) stock options”™ is 2 well established reference to options granted pursuant to
IRC §422. Had the proponent used only the term “incentive” or “qualified” in isolation,
the proposal may be open to interpretation. However, the use of the two terms together,
in our view, leaves little room for interpretadon. We recognize that the Staff may be
reluctant to ascabe technical meanings to proposals drafted by shareholders. However,
the Staff should consider that, if approved, the proposal will be applied by the Board,
management and the Company’s professional advisors who will give the terms their
technical meanings. In addition, the Staff has made clear that the predise wording of
proposals is an important consideration in the Staff’s analysis. See Division of
Corporanon Finance: Staff Legal Bulletin 14, Queston B.6.

OC/294299.1
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c. Mzr. Moseley’s Proposal is Vague, Rendeting It Misleading In Violation of
the Proxy Rules (Rule 14a-8(i)(3)).

Should the Staff continue to be of the view that Mz. Moscley’s proposal is capable of
being interpreted in a manner that makes the proposal proper under Rules 142-8(i)(1) and
14a-8(1)(6), we believe that Mr. Moseley’s Proposal may be excluded under Rule 14a-
8@ (3).! As discussed in the Original Request, the Commission allows a registrant to
exclude a proposal pursuant to Rule 14a-8(2)(3) as misleading if the proposal is so vague
and indefinite that neither the shareholders voting on the proposal nor the company
would be able to determinc with any reasonable certainty what actions or measures the
company would be required to take in the event the proposal were implemented. If the
Staff disagrees with our arguments above regarding the plain meanings of Mr. Moseley’s
Proposal, then we believe the proposal 1s sufficiently vague and ambiguous as to merit
exclusion under Rule 14a-8()(3).

We acknowledge that many sharehclders may not understand the difference between
incentive (qualified) stock options and non-qualified options. In our view, such confusion
is not 2 justification for allowing sharcholders to vote on a proposal that by its literal terms
can never be implemented Rather, public policy dictates that, in order to allow
shareholdesrs to make informed decisions and avoid having sharcholders be misled, (1) the
meaning of stockholder proposals included in 2 company’s proxy statement should be
clear and unambiguous, and (2) such proposals should cleatly be capable of
implementation if it is adopted. The policy that underlies Rule 14a-8, namely that
shareholders should have an opportunity to have their voice heard is not served if
proposals that are ambiguous at best, and unenforceable at worst, are permitted to be
voted on by shareholders.

For the foregoing reasons, the Company believes that it may properly omit thc Proposals
from the Company’s Proxy Materials, and respectfully requests confirmation that the Staff
will not recommend any enfotcement action if the Proposals are so excluded. Ata
minimum, we request that the Staff require Mr. Moseley to modify his proposal to clanfy
the meaning to read in a manner that is permissible under state and federal Jaw before the
Company is required to include Mr. Moseley’s proposal in its Proxy Matedals.

' We acknowledge that we did not raise the atguments made in this section in the Original
Request. We did not do so because our inital arguments were based on what we
considered to be the plain meaning of Mr. Moseley’s Proposal to be clear, and we did not
view Mr. Moseley’s Proposal to be ambiguous at that time. In light of the Staff’s decision
to interpret Mr. Moscley’s Proposal differently from our interpretations, it has become
spparent that Mr. Moscley’s Proposal may, in fact, be vague and ambiguous.

OC/294299.1
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If you have any questions or desire additional information relating to the foregoi.ng, please
contact me directly at (714) 668-6210, or, in my absence, Kurt Scheuerman at (714) 668-
6228. Thank you for your consideration of this matter.

Sincerely,

_ Mo £ Dt P —

John F. Della Grotta
of PAUL, HASTINGS, JANOFSKY & WALKERILLP

Encdlosures

cc: Mr. Wayne Moseley
Mr. Ian B. Carter
John A. Barthrop, Esq.
Kurt E. Scheuerman, Esq-

L OC/294299.
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Ref: your letter dated Nov 22, 2002

Yes, | intend to raise objections to the statement of opposition you provided to
me.

| have prepared the reply below which | expect you to publish in the proxy
materials following your opposition statement:

o Although there is a Board of Directors position noted, you do not state
whether it was a unanimous position. Earlier support by director(s) leads
CIG to believe the position may not be unanimous.

o The proposal could impair the Board's flexibility.

True, That is exactly the purpose of the proposal; to limit the
unconstrained power of the Board. The Board should not be able to
change a bylaw specifically initiated and approved by the shareholders
without their approval.

o The proposal is not necessary to protect shareholders. ‘
False, The very example shown in the Board position above; "except that
the Board does not have the power to amend or repeal the bylaw that sets
the range of the minimum and maximum number of directors" was
violated with an illegal amendment dated Nov. 28, 2000 stating "the
number of directors may be changed from time to time by an amendment
of these Bylaws adopted by approval of the Board of Directors". Since this

was amended without a vote of shareholders this is a clear violation of the

bylaw and a power grab by the directors away from shareholders.

[ ]

The Commonwealth investors Group strongly recommends a YES
Vote in favor of this proposal.

Respectfully,

Michael Garren
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Commonwealth Energy Corp

15901 Red Hill Ave., Ste 100
Tustin, CA 92780

Ref: your letter dated Nov 22, 2002

Yes,

me.

| intend to raise objections to the statement of opposition you provided to

I have prepared the reply below which | expect you to publish in the proxy
materials following your opposition statement:

Although there is a Board of Directors position noted, you do not state

whether it was a unanimous position. Earlier support by director(s) leads
CIG to believe the position may not be unanimous.

The Company currently compensates its non-employee directors.

True, with salary (retainer), options and meeting fees as noted in the Form
10K. But, this is in violation of the bylaws, which state, "directors shall not
receive any stated salary for services", only meeting expenses. The CIG

agrees that fair and competitive compensation is required. This proposal
legalizes the current practice.

Proposal may impair ability to compensate in line with current
market conditions;

True, but market conditions don't change overnight and the Board could, if
necessary, ask the shareholders approval to change the policy anytime.
More importantly, this proposal insures that all outside directors are
treated equally. CIG feels it would be unfair to pay one non-employee

director more than another except for additional committee and meeting
responsibilities, which are already covered.

Proposal would impose tax liabilities;

True, but if that is ever a problem, the director may just decline the award.

However, it's hard to believe that 5,000 shares at current price of a dollar
or so would present much of a tax liability.

Proposal cannot be implemented under certain provisions of law;
Perhaps! The "qualified" options might not be in compliance but, if so, the
options can be awarded as "non-qualified". The "incentive" options are




already being awarded to directors, presumably under the Options Plan
approved by the directors and shareholders 2 years ago.

The award of stock would be for services rendered in accepting the
nomination and successfully running for election; not for the annual
services to be rendered for which the directors would get options. The
stock award would be up front, similar to the sign on bonus given to Mr.
Carter.

e Proposal does not reflect sound compensation policy;
FALSE! However, the logic stated of paying directors for preparing for
and attending meetings is good. This proposal does exactly that. CEC's
Current practice violates that same logic. Even when prepared, directors
who attend meetings by phone today do not get the $500 meeting
attendance fee. They ARE treated differently; they get nothing.

Committee chairperson responsibilities include more than attending
meetings; they plan the meeting, schedule it, prepare meeting materials,
develop recommendations and policies, etc. That's why many companies
provide such a recognition stipend, small as it may be. This proposal is
SOUND COMPENSATION POLICY

e The Commonwealith investors Group strongly recommends a YES
Vote in favor of this proposal.

Respectfully,

Wayne Moseley
Commonwealth Investors Group
3846 Beverly Ridge Drive
Sherman Oaks, CA 91423
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Via Telecopy

Mr. Keir Devon Gumbs, Tisq.

Special Counsel

U.S. Sccunities and Exchange Comztnission
Office of Chief Counsel

Division of Corporation Finance
Judiciary Plaza

450 Fifth Street, N.W.

Washington, D.C. 20549

Re: Stockholder Proposals Relating to Commonwealth Energy Corporation
Decar Mr. Gurnbs:

Pursuant to a letter dated November 19, 2002 (the “Supplemental Request’”), on behalf of
our client, Commonwealth Energy Corporation, a California corporadon (the
“Company”), we requesred reconsideration of one of the conclusions in your lettet dated
November 15, 2002, responding to our trequest dated September 13, 2002 (the “Original
Request”) pursuant to Rule 14a-8 under the Securities Exchange Act of 1934, as amendcd
(the “Exchangc Act”), for confirmanon that the staff of the Division of Corporation
Finance (the “Staff”) of te U.S. Securites and Exchange Commission (the
“Comrmission”) will not recommend any enforcement action if, in reliance on certain
provisions of Rule 14a-8, the Company excludes a number of stockholder proposals from
the proxy statement, form of proxy and other proxy materals for its 2002 Annual Meetng
of Shareholders (the “Coinpany’s Proxy Matedals™).

On November 27, 2002, the Company reccived a letter from Mr. Moseley dated
November 25, 2002 that, in our view, lends further support to the arguments we made in
the Supplemental Request. A copy of Mr. Moseley’s November 25 letter 1s enclosed.

In the Supplemental Request, we argued that Mr. Moseley’s Proposal, which provides,
among other things, that sharcs of stock will be issued annually to non-employee directors
“immediately upon election,” is improper under statc law because it would require the
Company to issue shares of Common Stock to non-employee directors as consideraton
for future scrvices of the directors, which is expressly not permitred by the CGCL and is
thercfore improper under California law. Mr. Moseley’s November 25 letter makes clear
that the shares of stock would be issucd at the beginning of 2 director’s rerm, Le., before

§ mrliy

any setvices had actually been performed by the Company. Mr. Moseley states: “The

QC/295556.]
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award of stock would be fot services rendered in accepting the nomination and

successfully running for el-ction .

. .. The stock award would be up front, similar to the

sign on bonus given to Mx. Carter.” Clearly, based upon these statcments, Mr. Moseley’s
intent is to have the issuance of shares of stock to occur at the beginning of a direcror’s
year of scrvice, not the endl. A cdpy of the California statute on point is enclosed for your

convenience.

In the Supplemental Request we

also argued that Mr. Moseley’s Proposal may be excluded

because (a) 1t seeks to grant incentive stock options to non-employee directors, which

cannot be done under seciion 42
unclear as to what is required and

2 of the Internal Revenue Code; or (b) the proposal is
may be excluded because it is vaguc and misleading.

Mr. Moseley’s November 25 letter supports each of these arguments. Mr. Moseley states:

“The ‘qualified” opuons might n

t be in compliance [with applicable law] but, if so, the

options can be awarded as ‘non-qualified.” In our view, this sentence makes clear that

Ms:. Moseley’s intenton was to gt
At the very least, it demonstrates

ant incentive stock options to non-employee directors.
that not even the proponent of the proposal is clear on

what would be required of the Company if the proposal were adopted.

For the foregoing teasons, the Company believes that it may properly omit the Proposals
from the Company’s Proxy Matqrials, and respectfully requests confismation that the Staff
will not recommend any ¢nforcemnent action if the Proposals are so excluded.

If you have any questions or desire addidonal information relating to the foregoing, please
contact me directly at (71.F) 668-6210, ot, in my absence, Kurt Scheucrman at (714) 668-
6228. Thank you for your consilcraton of this matter.

Sincerely,

Ve D ake ppe—

John F. Della Grotta

of PAUL, HASTINGS, JANOKSKY & WALIKER LLP

Enclosures

cc: Mr. Wayne Moselcy
Mr. Jan B. Cartet
John A. Barthrop, Esq.

Kurt E. Scheuerman, Esq.

0€/295556,1
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November 25, 2002

Mr. J. DellaGrofta
c/o Jahn Barthrop _
Commonwealth Energy Corp
15801 Red Hill Ave., Ste 100
Tustin, CA 92780

Ref: your letter dated Nov 22, 2002

Yes, | intend tc raise objections to the statement of cpposition you provided to

me.

| have prepared the reply below whieh | expect you to publish in the proxy

materials following your oppesition statement:

Although there is a Board of Directors position noted, you do not state
whether it was a unanimous position. Earlier support by director(s) leads
CIG to believe the position may not be unanimous.

The Company currently compensates its non-employee directors,
True, with salary (retalner), opticns and meeting fees as noted in the Form
10K But, this is in violation of the bylaws, which state, "directars shall not
recaive any stated salary for services", only meeting expenses. The CIG
agrees that fair and competitive compensation is required. This propesal
legalizes the current practice. :

Proposal may impair ability to compensate in line with current
market conditions;

True, but market conditions don't change overnight and the Beard could, if
necessary, ask the sharcholders approval to change the policy anytime.
More impartantly, this propesal insures that all outside directors are
treated equally. CIG feels it would be unfair to pay one non-employee
director more than anottier except for additional committee and meeting
resgonsibilities, which are already covered,

Proposal would impose tax liabilities;

True, but if that is ever a problem, the director may just decline the award.
However, it's hard tc believe that 5,000 shares at current price of a dollar
or so would present much of a tax liability.

Proposal cannot be implemented under certain provisions of law;
Perhaps! The "qualified" options might nat be in compliance but, if so, the
opticns can be awarded as "non-qualified”. The “incentive" options are
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already being awardéd to directors, presumably under the Options Plan
approved by the directors and shareholders 2 years agpo.

The award of stock would be for services rendsred in accepting the
nomination and successfully running for election;. not for the annual
services to be rendered for which the directors would get options, The
stock award wouid be up front, similar to the sign on bonus given to Mr.
Carter. . '

Proposal does not reflect sound compensation policy;

FALSE! However, the Iogic stated of paying directors for preparing for
and attending meetings is good. This proposal does exactly that. CEC's
Current practice violates that same logic. Even when prepared, directors
who attend meetings by phane today do not get the $500 meeting
attendance fee. They ARE treated differently: they get nothing.

Commiftee chairperson responsibilities include more than attending
meetings; they plan the meeting, schedule it, prepare meeting materials,
develop recommendations and palicies, etc. That's why many companies
provide such a recognition stipend, small as it may be. This proposal is
SOUND COMPENSATION POLICY

The Commonwealth investors Group strongly recornmends a YES
Vote in favor of this proposal.

Respectfully,

Alagne Frosetey

Wayne Moseley
Commonwealth Investors Group
3846 Beverly Ridge Drive
Sherman Oaks, CA 91423

@Boo5-007
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37 GENERAL CORPORATION LAW § 409

Legislative Committee Comment (1975)~—Assembly

Subdivision (1) continues {former] § 1105 without change. Subuivision
(b) is new and procedural in nature,

Prior law requircs an amendment to the articles to authovize an
increase v the number of shares if there are not sufficient shares
authorized by the artcles to satisfy existing option or conversion tights
[former § 1105]. However, this provision doss not specify the minner in
which such &n amendment was 10 be accomplished, snd, presumably, it
would be subject (o the provisions of prior law generully governing
amendment of articles,

This subdivision permils the bourd alone W amend the aricles to
increuse the authorized number of shares by an amouar sullicient
satiafy cxisting option or conversion rights if the corporation has obrained
approval of the outstanding shures for the issue of options to parchase
shares or of securilies convectible into shares ol the corporution  Prior
spproval of the outstanding shares of the issuance of the oplions or
convertible securities is required to eliminarc 8 potendal increas in the
authorized stack withour sharebolder approval by a two-arep procc 38 since
the bourd can i8sue oprions,

[ T O

RArRsi B

§ 406. Issnvnce of shares, options or vonverlible scecuritivs
without prior offer to sharcholders

Unless the aricles provide otherwise, the board may issue
shares, options or securities having conversion or optiop -rights
without first offering them to shareholders of any class. (4dded
by Stow. 7975, ¢. 682, § 7, «ff Jan. 1, 1977.)

Ml 134 {1

g 407, Fractional shares

A corporation may, but is not required 1o, issue fractious of a
share originully or upon transfer. If it does not issue frections of
a sharc, it shull in connection with uny onginal issunnce of shares
(a) arrange for the disposition of fractional interests by those
entitled thereto, (b) pay in cash the fair vajue of fractions of a
thare as of the rime when those entitled to receive such frictions
are detcrmined or (c) 1ssue scrip or warrants in registered form,
as certificarcd sceuritics or uncertificated securitics, or hearer
form as certificated secufities, which shall cntitle the holder to
receive a certificate for a full share upon the surrender of such
sarip or warrants agpregaring a full share; provided, however,
that, if the. fraction of a share which any person would othorwise
be entitled to receive in 4 merger or reorgunization {5 Jets than
one-half of 1 percent of the total shares such person is entitled to
receive, 3 MErger or ICoTEanization agreemcent may provide that
fractions of a share will be distegarded or that shares isstble in
the merger will be reunded off to the nearest whole shasi; and
provided, further, that a corporation may not pay ca ih for
frectional shares if such action would result in the cancellation of
mqrq. tf]an 10 percent of the outstanding shares of any cliss. A

-othprwxsc prmlde.d thercm, entitle the holclcr to exercisc voting
‘mghts .t receive dividends therson and to participare in 2ny of
. assets of the corparation in the cvent of liquidaton The
* board may cause senp or warrants to be issucd subject to the
'wndmon that they shull become void if nor exchanged for full
share befcrc 4 §pecified date or thart the shares for whicli serip
e its are exchangeable may be sold by the corpuratinn and
procecds. thereof distributed to the holder of the scrip or
sants or any other condnuon which the board may iinposc.
By i 1975, c. 682, § 7, eff. Jan. 1, 1977, Amended by
75,: odl, § 12, ch Jen. 1, 1977; .Stau.1966 c. 766, § 12.)

Pfﬂvldr_s 8 mQre extensive weamment of t’mcru:nal ghares
“Thc policy of [former] § 1113 permiring, but not requiring, a

”w mﬁd‘*ﬁ lféut fractions of a share either originally or upon :ransfer

"ment or stock option plan or agreemenl provided for in

" canceled: and tangible or intangible property actually received

1[ a corparatiop duss mot issue fraclions of & shure, it must elect one of
three wlemulive msthods [er the disposition of froctional intercsts.
However, in the case of a merger or reorganization fractions of a share
may be disregarded or shares issuable in 2 merger may be rounded off 1
the ncarest whole shere where the fraction of 2 share which any person {13
would otherwise be entitled to recsive is minimal compared 1o the to| !
shares such person is entitled to receive. For the protection of minority B
sharcholders, a corpurition may not pay Gsh for [rastional shares if such &,
uction would cesult in the caneellation of mure than 10% of the \ :
oulstunding thares of any clasa.

This section wlso speeifies the vights of fracvionnt shares, serip and
warrants, A wertificate far a [fractiong! share en(itles the huld:r Lo
exoreise voting rights, to receive dividends and to participate in any
distribution of the assets of the corporation in the cvent of liquidation.
Ilowever, these rights do not exist in the cuse of scrip or wurrunls unless
otherwise provided. Furthermore, scrip or warrants may be issuzd by the
board subjccr to any conditions which the board may impose. For
instance. dhere may be B condition that scrip or warrants become void if
oot exchanped for certificotes representing full shar:s before a specified
datc. A condition may also be provided that permits the shaecs for which
scTip or warrants are exchangenble to be sold by the corporation and the
proceeds distributed to the holders of the sarip or warrants.

§ 4U8. Employee stock purchase or stock option plans

(a) A corporation may adopt and carry out a stock purchase
plan or agreement oy stock option plan or agieement providing
for the jssue and sale for such consideration as may be fised of its
unissued shares, or of issued shares acquired or Lo be sequired,
to one or more of the employees or directors of the carporation
or of a subsidiary or purent thereof ar to u trustec on their behalf
and for the payment for such shares in installments or at one
time, and may provide for aiding any such persons in paying for
such shares by compensation for scrvices rendered, promissory
notes oI otherwise.

(b) A stock purchase plan or agreement or stock option plan
or agrcement may include, among other fcamires, the fixing of
eligibility for participation therein, the class and price of shares
to be 1ssued or sold under the plun ot ngreement, the number of
shures which may be subsenbed for, the mcthod of payment
thercfor, the reservation of title until full payment therefor, the
cttcet of the terminacion of cmployment, an oprion or obligation
on the part of the corporation to repurchase the shares upon
termination of employment, subject o the provisivas of Chapter
5, restrictions npon transfer of the shares and the dme limits of
and termination of the plan.

(<) Sections 406 and 407 of the Labor Cade shall not apply 10
shares issued by any forcign or domcstic corporation to the
following persons:

(1) Any employee of the corporation or of any pareat ot
subsidiary thercof, pursuant to a stock purchise plan or agree-

subdivision (a).

(2) In any transaction in connection with securing employ-
menTt, 10 a person who is or is about to become an officer of the
corporation or of any parent or subsidiary thereof. (ddded by
Staes. 1975, ¢. 682, § 7, off Jan. 1, 1977. Amended by Stats. 1982,
€ 266,p. 848 § 1)

§ 409, Issuance of shares; consideration; liability to call;
determination by shareholders; vuluation of property other
than money by board resolution

{a) Shares may be issued:

(1) For such consideration us is determined from time to time
by the board, or by the shurcholders if the articles so provide,
consisting of any or all of the following: money paid; labor
done: scrvices actually rendeted to the corporation or for its
beneflt or in its formation or reorganization; uUebts or secunties
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either by the issuing corporation or by a wholly owned subsid-
jury, but neither promissory notes of the purchascr (unicss
adequately secured by collateral ather than the shares :cquired
ot unless permitted by Section 408) nor future services shall
constitute payment or part paymeunt for sharcs of the vorpora-
tion; or

(2) As a share dividend ar upon a stock split, revesse stock
split, reclassification of outstanding shares into sharés of another
class, conversion of outstanding sharcs into shares of another
class, exchunge of ourstanding shares for shares of anotlier cluss
or other change affecting outstanding shares,

(b} Exccpr as provided in subdivision (d), shares i-sued as
provided in this seetion or Section 408 shall be declvred and
taken to be fully paid stock und not lizble to any further call nor
shall the holder thereof be liable for any further payments under
the provisions of this division. In the absence of fraud in the
transaction, the judgment of the directors as to the value of the
wonsideration for sharcs shall be conclusive.

{c) I the articles rescrve to the sharcholders the nght to
determine the consideration for the issue of any shamies, such
determination shall be made by approval of the outstanding
shares (Section 152). .

. {d) A corporation may issue the whole or any part of its
shares as partly paid and subject to call for the remaind.ur of the
consideration to be paid therefor. On the certificate isued to
represcnt any such partly paid shares or, for uncertificated
securitics, an the inital transaction siatement for swh partly
paid shares, the totul amount of the consideration to be paid
therefor and the amount paid thereon shall be stated, Ulpon the
declaration of any dividend on fully paid shares, the corporation
shall declare a dividend upon partly paid shares of the same
class, but only upon the basis of the percentage of the 1 onsider-
arion actually paid thercon.

() The board shall state by rcsolution its determination of
thc fair value to the corporation 'in monetary term: of uny
consideration other than money for which shares an- issued.
This subdivision does not affect the accounting treatme it of any
‘transaction, which shall be in conformity with génerally accepted
accounting principles. (Added by Stats. 1975, c. 682, § 7, ¢ff Jan.
1, 1977, Amended by Stats. 1975, c. 370 P 1088 § 4 Stits, 1986,
c 766, 3 13.)

Legislative Committee Comment (1975)—Assemlly

= = = Subdivision [ (a) ] enumsrdtes the typas of consideradlon far, as
well as the instances in which, shires may be issued.  Although primarily
derived from former § 1109, these provisions differ from pror law in
scveral respects.

For the purposc of clarifying he exient o Whn:h variou: rypes of
“consideration” are suffici=nt to support the issuance of sharcs, this
subdivision expressly states that shares may be issued for scrvicrg sctually
rendered for the bunefit of the corporadon or in i€ formation or
reorganization, Addidonally, a8 corporation is expressly aulivrzed 10
issue its Rharcs for property actully réceived by a wholly owned tubsldiary.

Under the prior law promissory notes have been held w be property
and valid consideration for the issuance of shares [Quare Glaws & Mig.
Co. v, Joyce, 150 P. 648,27 CA_ 523, (1915) ]. For the peneral procection
of creditors and sharcholders, this subdivision expressly prohibits shares
from being issued for promissory notes of the purchaser unless sdequately
secured by collatcral other than the shures aequired or unless peimitied by
§ 408. The issuance of shares pursuant o § 408 i permir:d in the
interest of enabling i corporation 1o provide assistance and indentives 1o
its employees and in light of the relatively modest issuince af sharey
typical in these circumstances.

§ 410, Liability foc full agreed considerntion; time of payment

(a) Every subscriber to shares and every person 10 whom
shares are originally issucd is Hable to the corporation for the full
cansideration agreed to be paid for the shares.

®) The full agreed consideration for shares shall be paid
prior o or convwreatly with the issuance thercof, unless the
shares are issucd as partdy paid pursuant (o subdivision (d) of
Section 409, in which case the consideration shall be paid in
accordance with the agreement of subscription or purchesc.
(Added by Stats. 1975, c. 682, § 7, eff Jan. 1, 1977.)

§ 411. Transferee of shares with unpaid ayreed considerntivn;
liability

A transferee of shares for which the full egreed consideration
has not been paid to the issuing corporation, who acgquired them
in good faith, without knowledge that they were nac paid in full
or to the extent stated on the certificate reprasenting them or, in
the case of uncertificared securities, on the applicable initial
transaction statement, is liable on)y for the anount shown by the
ccrtificate or statement to be unpaid on the sharcs tepresentzd
thercby, until the transferee transfers the shares to one who
becomes liable therefor; provided that the transferor shall
remain personally lisble if so provided on the certificate or
statement or agreed upon in writing. The Hability of umy holder
of such shares who derives title through such a transferee and
whao is not a party to any fraud affecting the issue of the shares is
the same as thut of the transferee through whom title is derived.
(Added by Stats 1975, c. 682, § 7, ¢ff Jan. 1, 1977 Amended by
Stars, 1986, ¢. 766, § 14.)

§ 412.

Every transferee of partly paid shares who acquired rhem
under & ccrtificate or imitial trapsaction statement showing the |
fact of part payment, and cvery transferee of such shares (other
than a tfansferee who derives tite through a holder in good faith
without knowledge and who is not a party to any fraud affceting
the issuc of puch shares) who acquired them with actual
knowledge thar the full sgreed consideration had not been paid
to the extenr stated on the certificatc or initial transacrion
statemnent, is personally liable to the corporarion for installments
of the smount unpaid becoming due until .the shares are
wansterred to one who becomes liable therefor; provided that
the transteror shall remain personally liable if so provided on the
certificate, inidal transaction statement, or writlen statement, of
agreed upan in writing, (Added by Staes.1975, c. 682, § 7 &ff
Jan. 1, 1977, Amscnded by Staws, 1986, ¢: 766, § 15,)

Trapsferee of purtly paid shares; liability

§ 413. Personal liability of represeotatives or ﬁduciurlies: '
liabllity of estate

A person holding shares as plcdg:: executor, ddmnmStrutor
guardian, conservator, tustee, recciver o il any ropresentative
oI fiduciary capacity is not personwlly Liable for any unpaid
balance of the subscription price of the sharss because the shares
are so held but the estatc and funds in the hands of such
fidudary or representarive are liable and the sharcs atc subjeet
to sele therefor. (Added by Staws. 1975, ¢, (82, § 7. ¢ff, Jan. 1,
1977, Amended by Stais, ]979 ¢ 730, p. 2483 § 30, aperunve Jan,
1, 1981}

Law Revision Commission Commcm
1979 Amendment

Section 413 is wnended 1o add the reference 10 a conservator.

§ 414. Creditor’s remedy lo reach lability due corporation on
shares

(a) No action shall bc brought by or on behalf of uny creditor
to reach and apply the liability, it any, of & sharcholder to the
corporation to pay the amount due on such shareholder’s shares
unless final judgment hes been rendered in fuvor of the creditor
against the corporation and cxccutian has been returned unsatis-
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Paul, Hastings, Janofsky & Walker Lir
695 Town Center Drive, 17th Floor, Costa Mesa, CA ¥26256-1924
telaphone 714-668-6200 | facsimile 714-979-1921 | internet www.pauthastings.com

‘PaulHastings

Adanta (714) 668-6228

Baijing : ;

Hang Kung kurtscheuerman@paulhastings.com

London )

f&?f:es December 4, 2002 36223.00004
Orange Couny

San Francisco

Swamford

Takyo Yia Tclecopy

Washington, D.C.

Mt. Keir Devon Gunbs, Esq.

Special Counsel

U.S. Secunties and Exchange Comraission
O[fce of Chicf Counsel

Division of Corporation Finance
TJudiciary Plaza

450 Fifth Smeet, N.W.

Washington, D.C. 20549

Re:  Stockholder Proposals Relating to Commonwealth Energy Corpotation
Dear Mr. Gumbs:

Pursuant 1o letters dated December 3, 2002, November 19, 2002 and September 13, 2002,
we requested on behalf of our client Commonwealth Energy Corporation (the
“Company”), pursuant to Rule 14a-8, confirtnation that the staff of the Division of
Corporation Finance of the U.S. Secunnes and Exchange Commission will not
recommernd any enforcement action if, in reliance on certain provisions of Rule 14a-8, the
Company excludes a number of stockholder proposals from. the proxy statement, form of
proxy and other proxy matenals for its 2002 Annual Meeting of Shareholders. .

Thus letter 1s to clanfy that we mntended our arguments regarding Section 14(b) of Mr.
Moseley’s Proposal, relating to the annual issuance of 5,000 shares of the Company’s
common stock to non-employee directots, to he considered under Rule 142-8(1)(2) as a
basis for exclusion.

0C/295623.1
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M. Keix Devon Gumbs, Esq.
December 4, 2002
Page 2

If you have any questions or desite additional information relating to the foregoing, please
contact me directly at (714) 668-6228, or, in tny absence, John Della Grotta at (714) 668-
6210. Thank you for your consideraton of this tatter.

Very truly yours,
e - ‘
Kurt E. Scheuerman
for PAUL, HASTINGS, TANOFSKY & WALKER LLP

Enclosures

ce: Mr. Wayne Moseley
Mr. lan B. Carter
John A. Barthrop, Esqg.
John F. Della Grorta, Esq.

OC/295623.1
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Davember 10, 2002
Via Telsfex

Mr. Keir Gumba

Securites and Exchange Commission
Division of Corparation Finance

450 Fifth 8t, NW '
Washington, D.C.

Re. Sharehoider Propossls Reiating to Commonwaalth Energy Corp.
Dear Mr. Gumbys,

We have reviewed the Commonweaith Lawyer's letters 1o you {re. Gamren end
Moseeley) daied Den. 37 and 4™ and strongly object to CEC's positions.

1} All 7 of the original sharsholder proposals should be included in the CEC
proxy because CEC clearly and admittediy falled to raspond in time per
the SEC rules.

2} The rebuttals cated Nov. 27" by Maselay and Garren provided to you two
weeks ago should be includad following CEC's Stalamsnts of
Dpposltion. Not doing 3o would Bave the sharshalders uninformed cot -
only to the rebuttal statements but also that these oppeaitions were not
"unanimous” Board poshtions. SEC'S job |3 to insure that sharsholders are
informed.

3) CEC's opposition o the Moseley proposai is hased on false premises and
sublective interpretation of Califomnia law, which shouid not impact
decisions by the Federai Rules of the SEC.

Plgase 40 not equate tha brevity of this iettar with the strength of our oppasition
to CEC's wordy but meatless filings.

For the Comrmonwealth investor's Group,
Respactfully,

Y ayne Inede oy

Wayne Moseley

3846 Baveriy Ridge Dr.
Sherman Qaks, CA §1423
B818-784-7574
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VIA UPS

Mr. Wayne Moseley

3846 Beverly Ridge Drive
Sherman Oaks, California 91423
Re:

Commonwealth Energy Corporation

Dear Mr. Moseley:

Rule 14a-8(m) of f.he Securities and Exchange Commission (the “Commission”) requires
that Commonwealth Energy Corporation (the “Company”) provide you with a draft of its
statement of opposition with respect to the shareholder proposal you intend to make at

the Company’s upcoming annual meeting of shareholders. Enclosed for your review is a
draft of the Company’s statement of opposition.

The Company would like to expedite the process of finalizing its proxy statement in order
to avoid any delays in holding the annual meeting. To that end, we would appreciate it if

you could let us know as soon as possible whether you intend to raise any objections to
the Company’s statement of opposition.

Please note that the Company has requested that the Staff of the Commission reconsider
the Company’s no-action letter request with respect to your proposal. Accordingly, even
though the Company is sending its statement of opposition at this time, the Company

reserves the right to exclude your proposal from its proxy materials in the event that the
Commission grants the Company’s reconsideration request.

If you have any questions relating to the foregoing, please contact me directly at (714)
668-6210, or, in my absence, Kurt Scheuerman at (714) 668-6228.

Sincerely,

e DM«/@W‘-‘

John F. Della Grotta
of PAUL, HASTINGS, JANOFSKY & WALKER LLP

Enclosure

cc: Kurt E. Scheuerman, Esq.
0C/2947621
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PROPOSAL 4 - SHAREHOLDER PROPOSAL (MR. MOSELEY)

Wayne Moseley, 3846 Beverly Ridge Drive, Sherman Oaks, California 91423, has given
notice that he intends to present for action at the Annual Meeting the proposal described below. Mr.
Moseley has represented to us that he is a shareholder of the Company and that he plans to maintain
his share holdings through the Annual Meeting. According to the Company’s records, Mr. Moseley
is the record holder of shares of Common Stock. Mr. Moseley submitted the following
proposal and his statement in favor of the proposal, which is reproduced exactly as presented to the
Company.

Shareholder Proposal and Supporting Statement

“Shareholders’ Proposed Amendment to the By-laws

“At the present time, the Commonwealth Bylaws do not provide for compensation of
Directors. Also, according to records provided by the Company. at the present time, several outside
directors are not shareholders and are only awarded stock options. As a result, they’re not on
shareholder mailing lists and it is my opinion that they have minimal incentive to support issues that
benefit shareholders. ‘

“The following shareholder proposal revised Article I of the bylaws by replacing section 14
and adding section 18. It is my opinion that these changes insure that non-employee (outside)
directors are incentivized to serve, are treated fairly and equally and insure that their decisions are not
influences by pressure and/or intimidation related to fear of losing compensation or assignment to
committees of Commonwealth’s Board of Directors. The new section 14 formally authorizes
existing compensation practices modifies others. Upon approval of these amendments, the
provisions of section 14 & 18 shall be retroactive to the 2000 annual election for currently serving
directors.

“Section 14. Compensation of Directors

“Directors, other than employee directors, are to be compensated equally in three forms;
cash, common stock and qualified stock options.

“a) Cash: For each year of service, non-employee directors receive an annual retainer of
$25,000, payable quarterly (Jan., April, July & Sept.) for any quarter or partial quarter from the time
of their election. In addition, they receive $1,000 for each regular or special board meeting or annual
stockholders meeting attended in person and $500 for each committee meeting attended or for each
board meeting attended by telephone or videoconference. Committee chairpersons receive an
additional $200 per month for those services. Directors are also entitled to reasonable expense
reimbursement.

“b) Stock: For each year of service non-employee directors receive a grant of 5,000
shares of CEC’s common stock immediately following election.

“c) Stock Options: For each year of service, non-employee directors receive incentive
(qualified) options to purchase 50,000 shares of common stock. The options exercise price is set at

0C/294748.3
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fair market value, vest immediately upon award and are exercisable following the next annual
election for up to 10 years following date of award.

“Section 18. Indemnification of Non-emplovee Directors

“Directors who are not employees are to be indemnified by the corporation and/or
appropriate insurance to the fullest extent permitted by law so that they will be free from undue
concern about personal liability in connection with performance of their fiduciary responsibilities as
representatives of the shareholders. All expenses (including attorneys’ fees, judgments, fines and
amounts paid in settlement) actually and reasonably incurred in connection with any legal
proceedings against or by the corporation shall be paid by the corporation in advance of the final
disposition of such action, suit or proceeding on behalf of such director.” A

Board of Directors’ Position

The Company’s Board of Directors, after consideration of this proposal, recommends
that shareholders vote AGAINST the adoption of this proposal for the following reasons, each
of which is described in more detail below:

. The Company Currently Compenéates Its Non-Employee Directors

. The Proposal May Impair the Company’s Ability to Keep Non-Employee
Director Compensation in Line With Current Market Conditions

. The Proposal Imposes Unnecessary Tax Liabilities on Non-employee
Directors
. The Proposal Cannot be Implemented Under Certain Provisions of

California and Federal Law

. The Proposal does not Reflect Sound Compensation Policy
The Company Currently Compensates Its Non-Employee Directors

The Company is committed to providing compensation to its non-employee directors that (a)
helps the Company to attract qualified non-employee directors, and (b) gives the non-employee
directors an incentive to maximize the value of the Company. The Company compensates its non-
employee directors with cash compensation and stock options, as described elsewhere in this Proxy
Statement. Accordingly, the Company believes that the proposal is neither necessary nor advisable.

0C/294748.3
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The Proposal May Impair the Company’s Ability to Keep Non-Employee Director Compensation In
Line With Current Market Conditions

The proposal would fix the compensation of the Company’s outside directors in the
Company’s bylaws. The proposal could be read to be the exclusive means by which the Company
may compensate its non-employee directors. This would make it more difficult for the Company to
modify its compensation policies for outside directors. Such an inflexible requirement could hinder
the Company's ability to attract and retain qualified people to serve on the Board. In today's
competitive business environment, the Company needs flexibility to attract outstanding people of
demonstrated skill, judgment and leadership. This rigid proposal can only limit the Company's ability
to craft compensation programs that are appealing to these directors. In short, the Board believes that
the determination of non-employee director compensation should be made by the Board. In addition,
the Board believes the proposal raises a number of legal problems for the Company that could,
ultimately, result in litigation in order to be resolved.

The Proposal Would Impose Unnecessary Tax Liabilities On Non-employee Directors

The proposal would require the Company to issues 5,000 shares of Common Stock to non-
employee directors annually. The issuance of this stock will result in tax liabilities for these directors
based on the value of our stock at the time of issuance. Since (a) there is no current market for the
Common Stock, and (b) under applicable securities laws there are numerous regulations regarding
the timing and manner of sales of stock by the Company’s directors, as a practical matter, the non-
employee directors may not be able to sell the stock in order to raise the money necessary to pay their
taxes. In the Board’s view, these possible adverse tax consequences could impose an unnecessary
hardship on the Company’s current directors and discourage qualified individuals from wanting to
serve on the Company’s Board of Directors.

The Proposal Cannot Be Implemented Under Certain Provisions of California and Federal Law and
Could Result In Litigation In Order To Be Resolved

The Company is of the view that the proposal cannot be implemented under certain
provisions of California and federal law. The proposal requires that shares of stock be issued to each
non-employee director “immediately upon election.” Section 409(a)(1) of the California General
Corporation Law provides that “services actually rendered” to a California corporation may
constitute consideration for the issuance of shares, but that “future services shall [not] constitute
payment or part payment for the shares” of a California corporation. Accordingly, this portion of the
proposal would require the Company to issue shares for consideration that is expressly not permitted
by California law.

Paragraph (c) of the proposed Section 14 of the bylaws would require the Company to issue
“incentive (qualified) options” to the Company’s non-employee directors. Under Section 422 of the
Internal Revenue Code (“IRC”), incentive stock options may be granted only to employees, not
outside directors. In addition, in order to qualify as incentive stock options, options must be granted
pursuant to a written plan approved by the Company’s shareholders that, among other things, must
specify the aggregate number of shares of stock that may be issued pursuant to the plan. Since
paragraph (c) of Section 14 is open-ended as to the number of options to be granted, the Company is
of the opinion that it cannot qualify for incentive stock option treatment under IRC § 422.
Accordingly, the portion of the proposal that would require the Company to grant incentive stock
options to outside directors cannot be implemented under federal law.

-3-
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As a result, the Board believes the proposal raises a number of legal problems for the
Company that could, ultimately, result in litigation in order to be resolved.

The Proposal Does Not Reflect Sound Compensation Policy

The Board is also of the view that some provisions of the proposal do not reflect sound
compensation policy. For example, the proposal would require the Company paying directors who
attend meetings in person $1,000, while directors who participate by telephone would receive only
$500. This could result in treating two directors, each of whom is equally prepared and makes the
same contributions to the meeting, differently for participating in the same meeting. In addition,
paying committee chairpersons $200 per month, regardless of whether the committee meets during
the month is not appropriate because, in the Board’s view, such additional compensation should be
associated with an actual meeting.

For the foregoing reasons, the Board of Directors believes that the proposal is not in the best
interests of the Company or its shareholders.

Our Board of Directors recommends a VOTE AGAINST Mr. Moseley’s proposal.
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