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Re:  The Valspar Corporation
Incoming letter dated October 31, 2002

Dear Mzr. Beastrom:

This is in response to your letter dated October 31, 2002 concerning the
shareholder proposals submitted to Valspar by Michael P. Gradel. Our response is
attached to the enclosed photocopy of your correspondence. By doing this, we avoid
having to recite or summarize the facts set forth in the correspondence. Copies of all of
the correspondence also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder
proposals.

PRQCESSED Sincerely, |
i B Fkfemn

\ THOMSON ‘ Martin P. Dunn
FINANCIAL Deputy Director

Enclosures

ce: Michael P. Gradel
623 Kenwood Ave.
Fort Wayne, IN 46805
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Enclosed please find a letter containing four shareholder proposals received by The Valspar
Corporation (“Valspar”) on October 3, 2002, from Mr. Michael P. Gradel, a former Valspar
employee. A review of the shareholder records indicates that Mr. Gradel is the registered
holder of more than $2,000 worth of Valspar shares, although the proposals were not
accompanied by a statement that Mr. Gradel intends to hold Valspar shares through the date of
the meeting of shareholders.

Pursuant to Rule 14a-8(j)(2), Valspar is submitting six copies of this letter and six copies of Mr.
Gradel's letter. Valspar intends to file definitive proxy materials relating to its 2003 Annual
Meeting on or after January 25, 2003. Accordingly, pursuant to Rule 14a-8(j), this letter is being
submitted not less than 80 days before Valspar intends to file its definitive proxy materials with
the Commission. Valspar believes that Mr. Gradel’s proposals may be properly excluded from
the proxy materials relating to the 2003 Annual Meeting in accordance with Rules 14a-8(c), (e)
and (i), as discussed more fully below.

1) Not Timely. All four proposals may be exciuded under Rule 14a-8(e)(2) because they
were not timely received by Valspar.

Rule 14a-8 requires provides that a proposal is not timely if received at the registrant's
principal executive offices less than 120 calendar days before the date of the company’s
proxy statement released to shareholders in connection with the previous year’s annual
meeting. Valspar released its proxy statement in connection with its 2002 annual meeting
on January 25, 2002. Accordingly, under Rule 14a-8, the deadline for receipt of
shareholder proposals for Valspar's 2003 annual meeting was September 27, 2002. Mr.
Gradel’s letter was received at Valspar's principal executive offices on October 3, 2002
(see date stamp on the enclosed copy of Mr. Gradel's letter). See Xerox Corporation
(available Mar. 9, 2000) (proposal received one day after deadline was permitted to be
excluded under Rule 14a-8(e)(2)).




Securities and Exchange Commission
October 31, 2002
Page 2

Stock Dividends. The fourth proposal may be excluded under Rule 14a-8(i)(13) because it

relates to specific amounts of cash dividends on Valspar's common stock. See Microsoft
Corporation (available July 24, 2002); General Electric Co. (available Jan. 31, 1990).

Ordinary Business Operations. The first, second and third proposals may be excluded

under Rule 14a-8(i)(7) because they deal with matters relating to Valspar’s ordinary
business operations.

a.

Employee Benefits. The first and second proposals relate to insurance benefits
for employees. The Staff has repeatedly concurred with the view that
stockholder proposals relating to employment and retirement benefits offered by
a company are within a company’s ordinary business operations and may,
therefore, be properly excluded. See, e.g., Hewlett-Packard Company (available
December 8, 2000) (proposal to include retirees of company’s spun-off business
in benefit program for company retirees properly excluded); Burlington Industries,
Inc. (available Oct. 18, 1999) (proposal to adopt certain health insurance benefits
for retirees properly excluded as ordinary business matter); Proctor & Gamble
Co. (available June 13, 1990) (proposal that company provide prescription drug
plan for retirees excludable as ordinary business matter); Ford Motor Company
(available Mar. 3, 1989) (proposal that company offer particular medical plan to
employees excludable as ordinary business matter).

Plant Closings. The third proposal relates to Valspar's cost controls in the
operation of its facilities — in particular, plant closings. The proposal reads as
follows: “When closing plants you can’t sell property so cut the plants back keep
them open run until you can sell then close and move. That way you don't lose
as much and service the customer.”

In its 1998 release reversing the Cracker Barrel no-action letter, the Commission
reviewed the underlying policy of the ordinary business matters exclusion: “The
general underlying policy of this exclusion is consistent with the policy of most
state corporate laws: to confine the resolution of ordinary business problems to
management and the board of directors, since it is impracticable for shareholders
to decide how to solve such problems at an annual shareholders meeting.” SEC
Release No. 34-40018 (May 21, 1998). According to the Commission, one of the
considerations upon which this exclusion rests is “the degree to which the
proposal seeks to ‘micro-manage’ the company by probing too deeply into
matters of a complex nature upon which shareholders, as a group, would not be
in a position to make an informed judgment.” /d. This is especially true when a
proposal “seeks to impose specific time-frames or methods for implementing
complex policies.” /d.

Decisions about operating a plant as it is closing must be made on a plantby-
plant basis after consideration of many factors. The costs of maintaining
duplicate inventories, making small production runs, managing small groups of
workers and customer expectations must all be considered. The one-size-fits-all
policy proposed by Mr. Gradel seeks to impose a specific method for
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implementing a complex policy. Shareholders cannot practicably make this type
of decision. We believe this proposal falis within the “ordinary business
operations” basis for exclusion.

The Staff has expressed the view that a proposal “dealing generally with the
broad social and economic impact of plant closings or relocations” could not be
excluded on the basis that it constituted an ordinary business matter. See Pacific
Telesis Group (available Feb. 2, 1989). In Pacific Telesis, the proposal would
have required that the company “study the impact to communities of the closing
or consolidation” of a plant and that “alternatives be developed that help mitigate”
decisions to close or consolidate plants. Mr. Gradel does not propose that
Valspar consider the community impact of a plant closing, nor does he propose
that Valspar consider various alternatives. His proposal would require Valspar to
act in a specific way to achieve narrow cost reduction and customer service
objectives, without regard to any broad social or economic issues.

4)  Multiple Proposals. Mr. Gradel has submitted four proposals. Under Rule 14a-8(c), a
shareholder may submit no more than one proposal for a particular shareholders’ meeing.
Although we believe each proposal is excludable for the reasons described elsewhere in
this letter, if the Staff disagrees with this conclusion, then three of the four proposals can
be excluded under Rule 14a-8(c).

For the reasons set forth above, Valspar requests that you concur with its view that Valspar may
properly exclude each of Mr. Gradel’s proposals from its 2003 proxy materials. As required by
Rule 14a-8(j)(1), Valspar is providing Mr. Gradel with a copy of this letter.

If you have any questions or comments about this matter, please feel free to contact me.
Sincerely,

TN

Tim Beastrom

Enclosures — 6 copies of letter and proposals, plus supporting information
Cc: Michael P. Gradel, by Airborne Express

Rolf Engh, Senior Vice President, General Counsel and Secretary
Martin R. Rosenbaum, Maslon Edelman Borman & Brand, LLP
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UNITED STATES N {
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON. D.C. 20549

DIvISION OF
CORPQRATION FINANCE

March 9, 2000

Martin S. Wagner
Associate General Counsel Act I QZ) {1L

Corporate, Finance and Ventures Section —
- Xerox Corporation Rule__ ““-‘QALL_‘
800 Long Ridge Road Fuis

P.O. Box 1600 A0

Stamford, CT 06904

Re:  Xerox Corporation
Incoming letter dated January 13, 2000

Dear Mr. Wagner:

This is in response to your letter dated January 13, 2000 concerning the shareholder
proposals submitted to Xerox by William J. Kunert. Our response is attached to the enclosed
photocopy of your correspondence. By doing this, we avoid having to recite or summarize the
facts set forth in the correspondence. Copies of all of the correspondence also will be provided to
the proponent.

~ In connection with this matter, your attention is directed to the enclosure, which sets forth
a brief discussion of the Division’s informal procedures regarding shareholder proposals.

S

Catherine T. Dixon
Chief Counsel

Sincerely,

Enclosures

cc:  William J. Kunert, SCSE
1835 N. Lex-Springmill
497 L S o
Mansfield, OH 44906 T R IR~ ¥

<




March 9, 2000

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Xerox Corporation »
Incoming letter dated January 13, 2000

The first proposal relates to Xerox providing its employees competitive compensation and
benefits. The second proposal relates to Xerox establishing two director positions to be filled by
employees having daily contact with Xerox customers.

There appears to be some basis for your view that Xerox may exclude the proposals under
rule 14a-8(e)(2) because Xerox received them after the 120 day deadline for submitting proposals.
We note in particular your representation that Xerox received the proposals after its .
December 13, 1999 deadline. Accordingly, we will not recommend enforcement action to the
Commission if Xerox omits the proposals from its proxy materials in reliance on rule 14a-8(e)(2):
In reaching this position, we have not found it necessary to address the alternative bases for
omission upon which Xerox relies.

o

Sincerely,
el P

Michael Ferraro
Attorney-Advisor




THE DOCUMENT COMPANY
XEROX

Xerox Corporation
800 Long Ridge Road
P.Q. Box 1600
Stamford, CT 06804 -
(203) 968-3000

Office of General Counsel

Martin S. Wagner

Associate General Counsel
Corporate, Finance and Ventures
Direct Dial: (203) 968-3457

Fax Number:(203) 968-3446

E-Mail: Martin.Wagner@usa.xerox.com

Via Overnight Delivery
January 13, 2000

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
450 Fifth Street, N.W.

Washington, D.C. 20549

1E:5 4 i W Cg

Re: Shareholder Proposals of William J. Kunert

Dear Sir or Madam:

Xerox Corporation (the “Company") has received two letters each dated
December 11, 1999 from William J. Kunenrt, an employee of the Company,
presenting two shareholder proposals for inclusion in the proxy material for the
Company's 2000 Annual Meeting ("Proposals”) (copies enclosed as Exhibits A
and B). By letter dated December 28, 1999 the undersigned advised Mr. Kunert
that (1) he is required to provide a written statement that he intends to continue
. to hold the Company's securities through the date of the 2000 Annual Meeting
and (2) he must select only one of the two proposals to proceed (enclosed are a
copy of my letter and the shipment tracking repont of Airbome Express showing
delivery of my letter on December 29, 1999). Pursuant to Rule 14a-8(j)(1) the
Company hereby advises the Commission that it intends to exclude the
Proposals from its 2000 proxy materials for the reasons described below. By
copy of this letter, we are advising Mr. Kunert of the Company’s intention. In
accordance with Rule 14a-8(j) (2) there are submitted herewith five additional
copies of this letter and the enclosures.
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Late Submission

The Proposals may be excluded on the basis of Rule 14a-8(e) because they
were received after the deadline for the receipt of shareholder proposals. The
Proposals were received in the Office of the Corporate Secretary here at the
principal executive offices of the Company on December 14, 1999 (see date
stamp on Exhibits A and B). The Rule provides that to be timely a proposal must
be received at the company's principal executive offices not less than 120
calendar days before the date of the company's proxy statement released to
shareholders in connection with the previous year's annual meeting. The proxy
statement released by the Company for its Annual Meeting in 1999 was dated
April 12, 1999, Accordingly, under the Rule the deadline for receipt of
shareholder proposals for the Annual Meeting in 2000 was December 13, 1999.
in accordance with Rule 14a-4(e)(1} this deadline was disclosed in the
Company's Proxy Statement dated April 12, 1999 at page 25 under the caption
"Shareholder Proposals for the 2000 Annual Meeting®. Accordingly, the
Proposals having been received after December 13, 1999 did not meet the
deadline prescribed by Rule 14a-8(e).

Failure to Respond to the Company's Notification
The Proposals may be excluded on the basis of Rule 14a-8(f) because Mr.

Kunert failed to correct the procedural problems identified in my letter to him
dated December 28, 1999. Under Rule 14a-8(f) Mr. Kunert's response was
required to be postmarked, or transmitted electronically, no later than 14 days
from the date of receipt of my letter. My letter was delivered on December 29,
1999 so that Mr. Kunert's response was required to be postmarked or
transmitted electronically not later than January 12, 2000. No such response
has been received as of the date hereof. Should any such communication arrive
after the date hereof, the undersigned undertakes to advise promptly by
supplemental letter.

For the foregoing reasons, the Company believes that it may properly exclude
the Proposals from its proxy materials for the 2000 Annual Meeting. The
Company respectfully requests that the Staff indicate that it will not recommend
enforcement action to Commission if the Company omits the Proposal from such
proxy material.
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Please acknowledge receipt of this letter and the enclosures by date stamping
and returning the additional enclosed copy of this letter in the enclosed,
stamped, self-addressed envelope.

Very truly yours,
7 f//af?h?»M/z@ y

Martin S. Wagner
Enclosures

c: E. M. Filter
William J. Kunert

K
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Exhibit A

1835 N. Lex-Springmiil
#97
Mansfield, Ohio 44906

Telephone (419) 747-2644
Internet billkunert@earthiink.net

11December1999

Xerox Corporation
ATTENTION: SECRETARY
Sharebolder Proposals

P.O. Box 1600

Stamford, Connecticut 06904

Good Morning,

Please include the following statement and proposed ballot initiative in the proxy
statement and form of proxy for the 2000 Annual Meeting of shareholders.

Xerox Corporation recognizes the value of ascertaining customer needs from a
personal level. To affirm that recognition and gain immediate and direct valuable
information for the Board of Directors to use in planning the Companies’ future,
Xerox corporation will establish two Directorships on the Board of directors to be
beld by front line employees from the Customer Service Engineer and Field Sales
positions. They will be the core of the sixth Board Committee named Customer
Initiatives Committee.

The proposal shall read

Xerox Corporation shall establish two Director positions on The Board of Directors
to be chaired by front line employees having direct and daily contact with Xerox

- Corporation customers. These Directors will be from, one each, Customer Service
Engineer and Field Sales positions. The first of these Directors will be appointed for
a one year term by the Executive Committee and thereafter all nominees for these
positions will meet the same criteria for election as the other Directors.

Respectfully submitted

LUJW/ L/mwﬁL

William J. Kunert SCSE
Xerox corporation
Employee / Shareholder




Exhibit B

1835 N. Lex-Springmill ‘ _ Lty
e 8 1998
Mansfield, Ohio 44906 pEC 14

o FILTER

Telephone (419) 747-2644
Internet billkunen@earthlink net

11 December1999

Xerox Corporation
ATTENTION: SECRETARY
Shareholder Proposals

P.O. Box 1600

Stamford, Connecticut 06904

Good Morning,

Please include the following informational statement and proposed ballot initiatives
in the proxy statement and form of proxy for the 2000 A nnual Meeting of
Shareholders. '

Xerox Corporation recognizes the valuable services of its employees to our
customers. To affirm that recognition, The Company will use the same language
contained in the Executive Compensation and Benefits Plan to guide future
employee compensation plans.

The Proposal shall read

It shall be the compensation policy of the Xerox Corporation to provide a target
level of compensation, as well as benefits, to employees intended to be equal to, or
.better than, the compeansation paid by other companies in the market place in which
Xerox Corporation operates and competes for equivalent skills and competencies
for positions of similar responsibilities and desired levels of performance.

Respectfully submitted,

iy | M

William J. Kunert, SCSE: .
Xerox Corporation ~ . ... 0. e L.
Employee / Shareholder ::- . ;e oo /
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P. Q. Box 1600
Stamford, CT 06904
{203) 968-3000

Martin S. Wagner
Assistant Secretary

Diract Dial: (203) 968-3457
Fax Number: {203) 968-3446.

VIA OVERNI|GHT MAI

December 28, 1999

Mr. William J. Kunert
1835 N. Lex-Springmill
#97

Mansfield, Ohio 44906

hareholder Pr Is For Annual ting of Shar:
Dear Mr. Kunent:

On December 14, 1999 | received your letter dated December 13, 1999 attaching two proposals for pre-
sentation at the Company's 2000 Annual Meeting of Shareholders. Your submission is procedurally de:
fective under Rule 14a-8 adopted by the Securities and Exchange Commission under the Securities
Exchange Act of 1934, as amended, ("Rule"} in the following respects:

1. 1t was not submitted within the time prescribed by the Rule. Under the Rule we were required to re-
ceive the proposals not later than December 13, 1999, when, in fact, they were received on December
14, 1999. This deadline, as required by the Rule, was disclosed in the Company's 1998 Proxy Statement.

2. Under subdivision (b)(2) of the Rule you are required to provide us with a written statement that you
intend to continue to hold the securities in your ESOP account through the date of the 2000 Annual
Meeting.

3. Under subdivision {c) of the Rule a shareholder is permitted 1o submit only one proposal for a particu-
lar shareholders’ meeting. Accordingly, although we reject your proposal as untimely, should you choose
to contest this, you must select which of your two propasals you wish to proceed with.

Under subdivision (d) of the Rule your response to the foregoing procedural matters must be postmarked,
or transmitted electronically, no later than 14 days from the date you receive this letter.

Please be advised that following receipt of your response, the Company intends under subdivision (i) of
the Rule to seek to exclude from its proxy material for its 2000 Annual Meeting of Sharehoiders whichever
of the two proposals you select to proceed with. As required by subdivision (j) of the Rule we will provide
you with a copy of the filing we will make with the Securities and Exchange Commission in that regard.

Very truly yours,

Martin S. Wagner

Assistant Secretary QQSD
Enclosure THE
' DOCUMENT
CoMpany
XERCX




Airborne Express Shipment Tracking Report

SHIPMENT TRACKING REPOR

Page 1 of |

/NIRBORNE

Airbill Number: 0002468342774 01/03/00 at 05:29:29 AM PT

EXPRESS ¢

Shipment Status .
Picked Up: .  12/28/1999 Shippers Door
Status: Delivered
WEST COLUMBUS, OH 12/29/99 08:17 am
Arrived at Airborne
WEST COLUMBUS, OH 12/29/99 07:56 am
Left Airborne
SOQUTH NORWALK, CT 12/28/99 05:59 pm

Note: Status limes rallect the lime zone where the update took piace.

Delivered To:

Signatory: FD -

Shipper _ Receiver

XEROX WILLIAM J KONERT
STAMFORD, CT 06904 MANSFIELD, OH 44906
USA

Shipment Detail ,
Service: Express Delivery Ship Type: Package

Weight: 5 Description:
Pieces: 1 Billing Ref: 72458602
Doc/Pkg: Special:

htip.//www.airborne-express.com/cgi-bin/Airbill Trace?ShipmentNumber=2468342774

01/03/2000




.. DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to matters
arising under Rule 14a-8 [17 CFR 240.14a-8), as with other matters under the proxy rules, is to
aid those who must comply with the rule by offering informal advice and suggestions and to
determine, initially, whether or not it may be appropriate in a particular matter to recommend
enforcement action to the Commission. In connection with a shareholder proposal under Rule
14a-8, the Division’s staff considers the information furnished to it by the Company in support of
its intention to exclude the proposals from the Company’s proxy materials, as well as any
information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of the
statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff of
such information, however, should not be construed as changing the staff’s informal procedures
and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary determination
not to recommend or take Commission enforcement action, does not preclude a proponent, or any
shareholder of a company, from pursuing any rights he or she may have against the company in
court, should the management omit the proposal from the company’s proxy material.
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UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549-0402

CIVISION OF
CORPORATION FINANCE

July 19, 2002

John A. Seethoff

Assistant Secretary
icrosoft Corporation
ne Microsoft Way

Re:  Microsoft Corporation
Incoming letter dated June 24, 2002

Dear Mr. Seethoff:

This is in response to your letter dated June 24, 2002 concerning a shareholder
proposal submitted to Microsoft by Chi Yuen., Our response is attached to the enclosed
photocopy of your correspondence. By doing this, we avoid having to recite or
summarize the facts set forth in the correspondence. Copies of all the correspondence

also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division's informal procedures regarding shareholder

proposals.

Sincerely,
Martin P. Dunn
Deputy Director
Enclosures
eN Chi Yuen
GPO Box 1888
Sidney, NSW

2001 Australia




July 19, 2002

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Microsoft Corporation
Incoming letter dated June 24, 2002

The proposal requests that the board of directors declare a dividend of 50% of 2002
and subsequent years’ eamings and that it maintain that dividend amount for subsequent
years even if eamnings fall in those years. '

There appears to be some basis for your view that Microsoft may exclude the
proposal under rule 14a-8(i)(13). Accordingly, we will not recommend enforcement action
to the Commission if Microsoft omits the proposal from its proxy materials in reliance on
rule 14a-8(i)(13).

Sincerely,




iF .
Microsolt Corporation Tel 425 882 8080 |8
Onc Microsoft way Fax 425 938 7329 /|
¢ Redmond, WA 88052-63599 htipy//www.microsofL.com/
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Tunc 24, 2002
S =
ex =
3% g
Securities and Exchange Commission A
Office of Chief Counsel g% -
Division of Corporation Finance w3
450 Fifth Street, N.W. g?__ —
Washington, D.C. 20549 BE .
rMme (=}
Re:

-

Microsoft Corporation Shareholder Proposal Submitted by Chi Yuen
Ladies and Gentlcmen:

Tn accordance with Rule 14a-8(j) under the Securities Exchange Act of 1934, as amended
(the “Act™), enclosed are six copics of (1) this lctter and (2) the proposal and statement in supporl
thereof (the "Proposal”) received by Microsoft Corporation (the "Company") on May 30, 2002
from Chi Yeun (the "Proponent") for inclusion in the proxy statement and form of proxy
(collectively, the "Proxy Materials") relating to the Company's 2002 annual meeting of

shareholders. This letter is intended to notify the Commission of the Company's belief that the

Proposal may be properly omilted from its Proxy Materials and to set forthi the Company's
reasons for the intended omission.

Microsoft requests the concurrence of the Staff of the Division of Corporation Finance
(the "Division") that no enforcement action will be recommended if Microsoft omits the

Proposal from its Proxy Materials. The Company would appreciate the Division's response to its
request prior to August 22, 2002, which is the date of the meeting of the Company's Board of

Directors at which the Proxy Materials will be approved. The Cotnpany expects to file definitive
copies of its Proxy Matcrials with the Comunission on approximately September 16, 2002.

The Proposal reads as follows:

“RESOLVLED: Shareholders request the Board declare a dividend of 50% of Year 2002 and
subscquent ycars’ carnings, with the level of dividends to be maintained at least at Year 2002
level for subsequent years, that is, even if subsequent years’ profits were the lower (For Year
2002, 1PS as estimated by S&P is $1.84/share, it is suggested that the Board declare a dividend
ol $0.92/share).”

Microsoft has concluded that the Proposal may be properly omitted from its Proxy

Materials pursuant to Rule 14a-8(i)(13) of the Act. The specific reason why the Company decems
omission to he proper and the legat support for such conclusion arc discussed below.

Microsoft Corporation is an equal opportunity empiayer.

03A303Y




THE PROPOSAL MAY PROPERLY BE OMITTED UNDER RULE 14a-8(i)(13) ASIT
RELATES TO SPECIFIC AMOUNTS OF CASH OR STOCK DIVIDENDS.

Rule 14a-8(i)(13) provides that a shareholder proposal is excludable if it relates to
specific amounts of cash or stock dividends. The Commission has interpreted this Rule broadly
such that the phrasc "specific amounts of cash or stock dividends” does not simply mean
dividends in specific dellar amounts. See Exelon Corporation (March 2, 2002); Duke Encrgy
Corporation (January 9, 2002). It is well established that a shareholder proposal that purports to
establish a formula or percentage for the payment of dividends may be cxcluded. ‘See
International Business Machines Corporation (January 2, 2001); Lydall, In¢. (March 28, 2000);
11.). Heinz Company (May 6, 1987); ITT Corporation (January 23, 1986). Moreover,
sharcholder proposals that have the effect of determining a company's dividend policy by
requiring a maximurm or minimum dividend payment have been found to be excludable under
Rule 14a-8(i)(13). See Duke Energy Corporation (January 9, 2002); General Motors
Corporation (April 7, 2000); Loews Corporation (December 22, 1986).

The Proponent's request for “dividend of 50% of Year 2002” clearly relates to a specific
amount of dividends: in fact, the Proposal provides that the Board resolve to “declare a dividend
of $0.92/share.” In addition, the Proposal attempts to establish a minimum dividend policy or
payment in subsequent years so as to mainlain the level of dividends “at least at [the] Year 2002
level.” Based on the forcgoing, the Company respectfully requests the Division's concurrence
that the Proposal may be omitted and that it will not recommend any enforeement action if the
Proposal is in fact excluded from the Company's 2002 Proxy Materials under Rule 14a-8(i)(13).

Pursuant to Rule 14a-8(j)(1), the Company by copy of this letter is notifying the
Proponent of its intention to omit the Proposal from the Proxy Materials.

Should you have any questions or comments regarding the foregoing, please contact
James Andrus of Preston Gates & Ellis LLP at (206) 224-7329. Please acknowledge receipt of
this letter and enclosures by stamping the enclosed additional copy of this letter and returming it
in the enclosed, self-addressed stamped envelope.

We appreciatc your attention to this request.

Sincerely,

MICROSOFT CORPORATION

John A. Sccthoff
Assistant Secretary

Iinclosures

cc: Chi Yuen
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i : Sydnev. N.S.W, 2001, Australia

WIIERT.AR: Our company has been coutinaousty protiable for at least the past 10 yeary, but has
never remirned a single cenr of dividend ta tha sharetialders, { reckan it is wrong: palicy-wise,
and cven norally. Given that intuitian as well as empiries) cvidence show thar share price is
dewrmined independently of accumuiuted camings. this is my grounds fuy the propesal that our
company pay aut at lenst hulf, if not all, of its Year 2002 and subsequent yoary' eApings as
dividends, providing the sharcbolders with a retum - which is findamesial to share owncship,

RSO VED: Sharcholders request the [ourd deciare & gividend of 50% of Vear 2002 and
subsoquent vears™ earnings, with the lovel of divideads to be maintained af least at Year 2002
feve] Jur subsuuent yuurs. thtt {5, even i subsagent years' prolits wene io lowa, (For Yot
2002, FPS ax extimuted by S&P is $1.84/share; it v suggested that the Board declue & dividend
of §1.027/chare)

SUPPORTING STATEMENTS:

{1) Over the past 6 vears, from 1996 1o 2001, caraings have increased (o 333% trom $2.195M to
§7.346M. with EPS fncreasing (v 317% [tom $0.43 w §1.365. Howuver, the T/E rativ had
remained mare or fess constant at a bigh from 30 1o 55 and u lew from 23 to 35, This means
the market nlaces vatue nn curran/ earnings only. That is, the Market prices the share ra he
commessutale with s aurrent camings: the higher the carmings, the higher the price, Wus
the IVE Rativ remuias sonstat. _

Since only curronl eamings counts, and accumulated carnings docsn'l, our company might as
wellfought 1o pay out its eamings us dividends, o reward itx shureholders, purdeularly thase

that huve hought on low, but did not sell on high.

Given thal shure peice iy determined independently of accumulated curnimgy, 1his is my
grounds for the propusul that aur compuny puy out 1 leust hulf, if not al), of its caralngs sx

dividends, praviding the xharehalders with 4 retuen - which i fundamentsl to share
owngrxhip,

(2} Whut had happened ta il those years’ eamings tatalling $34.9% Hillian {1996~52,195M;
1997~ $2,430M; 19V8-34,490M; 1999-82,725M; 2000-39,421M: 2004=57,721M ~ this
yoar includes a opt-ol write-of) OF invesunent of $3.6 Billion))?  They were just
seewnulaled us "Retined Zamings” » (0 give o boost W Shareholders’ Equily, om $6,908M
i $47.289B, 1o increase (o 685% vr, a4 “per share” basts, it v an incresse 10.649%, Jrom
$1.353 10 $8.785.

Tlowever, despit the Net Assets (Shareholders” Fquicy) of our campany is ingressing at
twice the rate ot'its Larninps (685'% versus 33596). tis tast is not roflected in the share price,
that is, the share prive is increasing at the Tute of eamings increase of 335% ONLY  see lhe
cunstunt/stable P/E rutio!
Is the Board doing justice to the shareholders by hoarding thos¢ earnings of our
company for no (angible 2ains 10 phareholders® wenlth « hat is, 1o cur company®s share
price? Prahahly NOT. Henee, all the more reason for paying not u dividend:
findeed, this unprecedsnted declatation of o dividend hy MSFT is hound 1o shake vp the Market in
8 pusitive way: Such u pleasant surprise, wfler 25 years, particulitrly for those whe had stayed put
for al) thase years = this payour ks very likely to spask up our eonipany™s share price.

MS'I":I' is NO't adot.eam, NOT lu the derogative financial sense asrociated with that ward:
MEE is 0 xofid Industrial shire with u solid cask record of profitability, Retumn on Fauity of
17-22%; wn envivhle Halunce Sheet Current Rutio of 3,56, Crsh und neae Cadh was 66.8% of

S‘l:'::uhuldws' Equity sud ix virfuully debtfree - i.c. it has U frepower 1w un u lolmore
zisks,

(3

~—

MAY 30 2082 13:28 PARGE . 93




i

JUN @3 2002 15:41 FR MICROSOFT RECEP34 425 724 4630 TO 92056487822 P.B4-e8

Should it declare o dividend of 92c/sharz - a2 8 Paynut Rate of 50%: of extimared 2002 T'PS
of §1.8d/chare, this dividend is sccured for a long 4.8 years, covered by lm.nnd Famings.

cven if there weee NAL Incoine in the intervening years:
That iy var company huy amplc copucily to puy DIVIDENDS,

4) 1 have niso done some empicica) 2aniysis That proves Thar the Market hardiy piates any valve
" on scenamitiuted earnings, henve our coampany night s welbotghn wopi el ity ewmiings as

. dividends (7 have wed the Microsn[y EXCELL spreadshest fur my snalysis (attuched, bul need

netuslon | o)1 be publishad)).

obthis {1 would like (0 inwoduce a measure of price sensilivity called a “PA™ ratio  which is
point should| wpriece™ ayer “lmirigsic Valuc™, with Lntrinsic Value being determined as e sum of the

make my | Dresent Vilue of the Income Stream discounted Tor 100 yeurs, dt i@ wsumed grwth rate, of
cubmizsion| 3% and 6%, using a Jiscount rate (= Cost of Capital) of 7.5%, 9% and 10%, plpe the Net
Asset Hncking (~Shareholders’ liguity) of the Sompany.
This ratio measores theorotically bow far the share is undel- or aversvalucd by the Market -
tolutive to ils Intrinsic Volug: A T/7 Rullo of uver unity nieans the marke! vadugs (he stoek al
Plexxe 1 nore than ity Terinsic Value - which ought o be the norm under normal circumslunces,
consider | when nther qualitative fuctors, such as kynergies of operations, quality nf management, are
deleting | taken into sccovnt, ad is reflected in a higher Market Price than the {atrinsic Yalue,
this point] 1Lis NOT unsomesen 1o ses ghueks at e P mtio ol lves than unity, Rovevee, whithmsy o

M} ity NOT presemt burguin purchuse opportunilies (See Addendsim [ my Lurther comments
on this).

Ax hmg as the company keeps an exrming a posttive income snd aceumulates tint income, it
share prlee pught to be increasing fo 3 commensurate amouat, tius resuiriag ina constaur/siable
P/! ratio, but this is NOT found to be so:
[ have found, (ram eomparing MSFT s 1996, and 2001 (inancials, the “P1* Ratio has
consislently decreused by 13.8 w0 16.9%, 15,5 10 18.5%, 16.4 1 19.5% under thwe Scenunios
of discounting at 7.5%, 9% and 1% Cnstof Capital, st eamings growth mtes of 3%, and 6%
tespostively.
Thus proviog that the Market haedly places pny value on accumulated carnings. The moral
is: [ dots aol pay (o accumulite your gamings, or i least, iU makes no diferencs (o the
urket's perception of the enmpany, ki, you might just as well payout st least hulf of
amings as dividends, to reward your shareholdess,

P

tuo

lengthy,

{3) Having said the sbove abowt Matket Price, Liarnlogs ana Lividends, [D0CY 10 SMphosIse thar
{tix impurkm( to, and § distinguish bsiween “Tavesting-HOLDING™ und “Truding™ in shares,
or u vombinutivp vl buth wtivitios. For the Truder U ONLY reluviail conadetation i3 the
share™s CURRENT Murket Drice  he iy interested ONLY in the “Whin?™ He would NOT
care less about the “tiow?” and the “Why?™ which ure theoretically (eR to the “Anglysts™ -
wha are supposed to make racommendations on the “CUMPANY”, and what logically
follows i6 on the "STOUK" itsell For an Investor-Holder, the ONLY relevant consideration.
onee he hus desided un buying the shure  most peeferably huving sfudied (e “AQOW?*
and "WHY?", us T huve - is his Purchase Pricy, ind the Dividends payout. which is
ultimately linked 10 the |iamings.

My sharc-trading Guru once remarked, “If you want to trade profitably. do NO'T buy the
COMPANY. buy the STOCK.™

Fweould like 1o believe that when ] bouglyt fito MSET, I wis buying BOTH (he COMPANY
and e STOCK, because 1 saw that it has e CAPACITY 16 satisly (he neods of BOTH tbe
‘Traders and the TIOLIDERS.

MSI71 hax served the 'I'raders well, hut hus thus fue aeglected to look afier :hm long ‘Verm
HOLDLRS. Please, a DIVIDEND i long overdue,

2
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Rolnw is the 2001 "Vofing" document that proves my Sharsholder standing.

Note: The origina! has been mailed
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DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with othcr matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or.the proponent’s representative.

Although Rule 14a-8(k) does not requirc any communications from shareholders to the
Commission’s stafT, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities .
proposed to be taken would be violative of the statute or rule involved. The receipt by the stafT
of such information, howcver, should not be construed as changing the staff’s informal
proccdures and proxy review into a formal cor adversary procedure.

It is important to note that the staff’s and Commission’s no-action sesponses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
* to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not precjude a
proponent, or any sharcholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company’s
proxy matcrial.
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RESPONSE OF THE OFFICE OF CHIEF COUNSEL
VIS OF COR ON NANC

Re: General Electric Company (the "Company")
Incoming letter dated December 15, 1989

The proposals relate to (1) a modification of the
company's Incentive Compensation Plan to require that the
amount of the Incentive Compensation Reserve appropriated
annually by the Board of Directors ("Board"), as well as the
total amount of such Reserve available for future awards, be
disclosed in the Company's proxy statement and annual repor%
(tre "Compensation Proposal’); and (2) the guarterly
declaration of dividends by the Board in an amount which
totals, on an annual basis, not less than 55% of the annual
net earnings of the Company and its consolidated affiliates.

There appears to be some basis for your view that <the
Compensation Proposal may be excluded from the Company's
proxy materials under Rule l4a-8(c)(7), since it appears to
deal with a matter relating to the conduct of the Company's
ordinary business operations (i.e. employee compensation).
Under these circumstances, this Division will not recommend
enforcement action to the Commission if the Company omits the
Compensation Proposal and related supporting statement from
its proxy statement.

There appears to be some basis for your opinion that the
Dividend Proposal may be omitted from the Company's proxy
material under Rule l4a-8(c) (13) which provides thzt a
proposal may be omitted if it "relates to specific amounts of
cash or stock dividends." Since the Dividend Proposal
purports to establish a formula for dividend payments, it is
our view that the Dividend Proposal relates to specific
amounts of dividends and is, therefore, excludable under Rule
14a-8(c) (13).~ Under the circumstznces, the Division will not
recommend any enforcement action to the Commission if the
Company omits the Dividend Proposal and related supporting
statement from its proxy materials. In considering our
enforcement alternatives, wve have not found it necessary to
reach the other basis for omission upon which you rely. -

Sincerely,

Melinda L. Reingold
Attorney Fellow
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December 15, 1989

Division of Corporation Finance
Securities and Exchange Commission
450 Fifth Street, N.W.

Washington, D.C. 20549

Re: Omission of Share Owner Proposals

hy Mr, Frank W, Dahlberq, Jr.
Gentlemen and Ladies:

Pursuant to Rule 14a-8(d) under the Securities Exchange Act
of 1934, this letter is to inform you that General Electric
Company ("GE") intends to omit from its proxy statement for its
1990 Annual Meeting two proposals by share owner and former
employee Frank W. Dahlberg, Jr.

Cne of Mr, Dahlberg's proposals (the "Compensation
Proposal®) raguests that:

The Incentive Compensation Plan be modified to
reguire the amount of Incentive Compensation Reserve
appropriated by the Board of Directors each year., and
the total amount .in the Reserve fund for future awards
be published in the "Noitice of Annual Meeting And
Proxy Statement™ and slss in the Annual Report in the
Notes to Consclidate Financial Statement or other

appropriate place.

Mr. Dahlberg's other proposal (the "Dividend Proposal®)
requests that:

...the By-Laws of the General £l!zciric Company
Article II to be amended by adding paragraph D as
follows:

D. The board of Directors shall, in accordance
with law declare dividends each quarter; the total
annual dividend shall rnot be less that 55% of the
annual Net Earnings of the General Electric Company
and consolidated affiliates.
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A copy of the proposals and the supporting statements, as
submitted by the proponent, is attached.

It is our opinion that the Compensaticn Proposal submitted by
Mr. Dahlberg is excludable under Rule l4a-8(c){(7) because it
cencerns employee compensation, a matter relating to the conduct
of GE's ordinary business operations. It is our opinion that the
Dividend Proposal submitted by Mr, Dahlberg is excludable under
(1) Rule l1l4a-8(c)(l3) because it purports to establish a formula
for dividend payments and (2) Rule 1l4a-8(c)(l) because it is not
a proper subject for share owner action. In the event that you
do not concur that either proposal is excludable on the bases set
forth above, then one must be excludable under Rule 1l4a-8(a)(4)
as the second proposal submitted by Mr. Dahlberg.

I. The Compensation Proposal Relates to the Ordinary

Business Operations 0f GE

Mr. Dahlberg's Compensation Proposal concerns employee
compensation, a matter relating to the conduct of ordinary
business operations of GE, and is therefore excludable pursuant

to Rule l4a-8(c)(7).

Rule 14a-8(c)(7) provides that a company may omit a share
owner proposal if it "deals with a matter relating to the ccnduct
of the ordinary business operations of the registrant." The SEC
Staff has frequently recognized that proposals by stockholders
regarding compensation are properly excludable as relating to the
conduct of the company's ordinary business operations. See May

(April 6, 1989) (omission of proposal to
require a shareholder vote for pensions to persons not employed
by the company): Emerson Radjo Corp. (March 10, 1989) (omission
of proposal to restrict executive salaries and other executive
compensation during periods of company losses, and requiring
shareholder approval for executive bonus compensation); ngg;gl
Electric Co, (January 19, 1989) (omission of propossl to impose a
celllng on total annual compensation for any Company employee);

(December 8, 1988) (omission

of proposal to impose a cap on the amount of compensation and
benefits paid by the company); Chrysler Corp. (November 15, 1988)
(omission of proposal to establish a form:la for determining the
ameunt of any increases or decreases in the compensation of
directors or officers); Maytag Corp., (March 3, 1988) (omission of
proposal to increase or decrease director honpensatlon by the
same percentage as increases and decreases in the company's
earnings):; Key Tronic Corp, (August 25, 1987) (om1ss;on of
proposal for shareholder approval of all increases in
Fompensaf1on for certain management employees); Lorimar

_ (July 7, 1987) (omission of proposal to revoke
stock options and incentives previously issued to officers and
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directors); The Great Atlantic & Pacific Tea Company _Inc, (April
10, 1587) (omission cf proposal to establish a formula for
determining the amount of increase or decrease in the
compensation of directors or officers).

Although Mr. Dahlberg's Compensation Proposal requests the
Board of Directors “to report” in the Proxy Statement and Annual
Report on matters relating to an incentive compensation plan, the
proposal is nevertheless related to the ordinary business
operations of GE and therefore excludable. While prior to 1983
the Staff had taken the position that proposals requesting
issuers to prepare reports on specific aspects of their business
would not be excludable under Rule 14a-8(c)(7), the Commission
stated, in Exchange Act Release No. 34-20091, (August 16, 1983)
(hereafter “1983 Release"), that “[blecause this interpretation
raises form over substance and renders the provisions of
paragraph {(c)(7) largely a nullity . . . [hlenceforth, the staff
will consider whether the subject matter of the special report

involves a matter of ordinary business; where it does, the
proposal will be excludable under Rule l4a-B(c)(7)."

Since 1983, the Commission Staff has found a number of share
owner proposals requesting reports or disclosures similar to the
report requested in the Compensation Proposal to be excludable
under Rule l4a-8(c)(7) because they related to ordinary business
operations of the registrant. For example, in Chevion Corp.
(January 25, 1988) the Commission Staff found that a proposal
requesting & report regarding the amount of awards under two
executive compensation plans for a period of eight years and
submission of the plans for share owner approval was excludable
under Rule 14a-8(c)(7). The first part of the omitted proposal
in Chevrion concerning a report is very similar to
Mr. Dahlberg's proposal which would require a report of the
amount of Incentive Compensation Reserve appropriated by the
Board of Directors and the total amount in the Reserve fund for
future awards. In Bay State Gas Co. (November 20, 1%$87), a
proposal requiring share owner notification of certain
com?ensation arrangements between the company and its retired
officers was deemed a matter relating to ordinary business
operations. 1In W a i t i 2 Inc,
(August 10, 1984) the proposal, which in part requested the Board
of Directors to report to the share owners on whether the amount
of compensation paid to the company's key executive officers over
the past five years had been excessive, was also excludable under
143-8(c)(7). In Texas Aixr Corp, (April 11, 1984), a proposal
relating to disclosure of personal employment benefits received
by the company's executive officers was excludable under
14a-8(c)(7) because the Commission Staff considered “the
reporting of executive compensation®” to be a matter related to
the conduct of the company's ordinary business.
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Accordingly, because the subject matter of the report
requested by Mr. Dahlberg's Compensation Proposal involves
employee compensation, a matter of GE's ordinary business
operations, the proposal is excludable under Rule 14a-8(c) (7).
Any other result would raise form over substance and render the
provisions of Rule l4a-8(c)(.} aad paragraph II.E.{(5) of the 1983
Release largely a nullity.

Furthermore, Mr. Dahlkerg's Compensation Proposal would
require GE to disclose information beyond what the proxy rules
require and would not provide share owners of GE with any
meaningful additional information. In Bay State Gas Co.
(November 20, 1987), the SEC determined that a proposal which
would require share owner notification of certain compensation
arrangements between the company and its retired officers was
excludable under Rule l4a-8(c)(7) because the "determination to
advise shareholders of compensation arrangements not otherwise
required to be disclosed" was a matter relating to the conduct of
the company's ordinary business operations. Mr. Dahlberg's
Compensation Proposal is likewise excludable under Rule
14a-8(c)(7) on this basis.

The proposal requests modification ¢of the Incentive
Compensation Plan to require publishing in the Proxy Statement
and Annual Report (1) the amount appropriated to the Incentive
Compensation Reserve each year by the Board, and (2) the total
amount available in the Reserve for future awards. GE already
discloses the formula used to determine the maximum amount that
may be appropriated to the Incentive Compensation Reserve each
year in its proxy statement. As stated on p. 17 of GE's 1989
proxy statement (copy attached), “"[tlhe maximum amount that may
be appropriated for this Reserve in any year is 10% of the amount
by which consolidated net earnings exceed 5% of average
consclidated capital investment, each as defined in the Plan.*

In addition, GE also provides the amount of incentive
compensation allotted to executive officers for services
performed in the preceding year. As stated on p. 18 of GE's 1989
proxy statement, "[t)lhe [compensation table] includes incentive
compensation {including deferred amounts) allotted in 1989 to
cxecutive officers for services performed in 1988.* Furthermore,
in its 1990 Proxy Statement, GE will be proposing a new long term
incentive compensation plan for share owner approval and will
therefore be disclosing three years' data on incentive
compensation paid to its executive officers and to all emplovees
as a group pursuant to Item 10 of Schedule l4A and Item 402 of
Regulation S-K.

Although the SEC Staff has recently declined to issue
no-action letters in the case of share owner proposals that
requested disclosure of the identity, position as well as salary,
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bonus and other cash compensation of executive officers
contractually entitled to receive over $100,000 annuaily, those
proposals are distinguishable from the proposal at issue here.
See UAL Corp, (October 13, 1989); CBS Inc. (February 24, 13%89).
Furthermore, we believe that the Staff decisions in UAL and CBS
were inconsistent with well established Commission precedent and
the 1983 Release.

The proposals are distinguishable because they request
different information. The CBS and UAL proposals seek specific
information regarding executive officers, including their
compensation. Mr. Dahlberg's proposal, however, requests
information regarding the appropriation of funds to an incentive
compensation plan; information which has been substantially
disclosed in accordance with the proxy rules as discussed above.

The SEC Staff declined to issue no-action letters in CBS and
UAL on the basis that the subject matter of the proposals involved
matters of policy beyond the realm of the issuer's ordinary
business. While the Staff did not explain how the CBS proposal
involved "matters of policy," the Staff specifically stated in
the UAL letter that the "subject matter of the proposal is
directed toward accountability concerns that involve policy
matters beyond the realm of an issuer's ordinary business.™ UAL
Corp.., supra. GE respectfully disagrees with this interpretation
because it is inconsistent with well established precedent
regarding employee compensation and renders Rule 14a-8(c)(7) a
nullity by returning to an interpretation that raises “form over
substance,* an interpretation which the Commission clearly
rejected@ in the 1983 Release.

As set forth above, the 1983 Release provides, in relevant
part, that where a proposal requests issuers to prepare reports
on specific aspects of their business, "the staff will consider
whether the sukject matter of the special report . .
involves a matter of ordinary business; where it does, the
proposal will be excludable under Rule l1l4a-8(c)(7)." (Emphasis
added.) The SEC Staff, however, based its decision not to allow
exclusion of “the JAL proposal on the fact that the “subject
matter of the proposal is directed toward accountability concerns
that involve policy matters.” While the purpose of the proposal
in UAL may arguably be directed toward accountability, the
subject matter of the report is clearly executive compensation, a
specific aspect of UAL's business. Furthermore, since the
purpose of any report is, at least to some degree, accounta-
bility, it would eviscerate the principle announced in the 1983
Release to require the inclusion of proposals simply because they

are directed towards accountability.
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The decisions by the SEC Staff in JAL and CBS render both

Rule 14a-8(c)(7) and the 1983 Release nullities by returning to
the pre-1983 Release 1ngerpretatxonl which, after numerous
ob3jections to this interpretation as raising form over substance,
the Commission rejected. The Commission adopted a “"significant
change” in the Staff's interpretation of the rule when it issued
the 1983 Release by instructing the Staff to focus on the subject
matter underlying the requested report. The 1983 Release
requires the Staff to focus on the specific aspeckt of the
business addressed by the proposal, not the purpose of the
report. Also, it would be contrary to the spirit, if not the
letter, of the Administrative Procedure Act if the SEC Staff
unilaterally decided to return to an interpretation which the
Commission clearly reJected in the 1983 Release after soliciting
comments f£rom the public in Exchange Act Release No. 34-1913%5
(October 14, 1982).

In accordance with the interpretation of Rule l4a-8(c)(7)
mandated by the Commission in the 1583 Release and consistent
with the well established precedent regarding employee
compensation cited earlier, Mr. Dahlberg's proposal is properly
excludable under Rule 14a-8(c)(7).

lprior to the interpretive change to Rule l4a-8(c)(7) announced
in the 1983 Release, the SEC Staff consistently refused to apply
the exclusion to proposals that requested the preparation of a
report on a particular area of the issuer's business, even where
the subject matter of the report was a matter involving the
ordinary business operations of the issuer, because the
determination of whether to issue such a report was considered an
important policy matter. §See Allls_ghalmgxg_ggzg* (March 16,
1583); UNC Resources, Inc, (May 6, 1980);

(March 8, 1983); Texas Instruments, Inc, (February 1, 1953);
Rockwell Int'l., Corp, (November 23, 1877). In UNC Resources,
ing., supra, the SEC Staff focused on the "basic purpose of the
proposal” in refusing to allow the company to exclude the
proposal. The proponent in the Allis-Chalmers letter noted that
the SEC Staff's "long-standing position” was based on the fact
that the “preparation of...a report pertains to the

of manassmsn& fo its shareholders, rather than to
the day-to-day operations of the business.” (Emphasis added.)

As stated above, the 1983 Release rejected this line of reasoning.
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II. The Dividend Proposal

A. The Proposal Relates to Specific Amounts of
Cash oxr Stock Dividends

Under Rule l4a-B{(c)(1l3), a company may omit a share owner
proposal “{i]f the proposal relates to specific amounts of cash
or stock dividends.® Mr. Dahlberg's Dividend Proposal recommends
that GE's by-laws be amended to require total annual dividends to
be at least 55% of the Annual Net Earnings of GE.

The SEC Staff has consistently allowed for the omission of
share owner proposals that purport to establish a formula for
dividend payments. gSee General Public Utjlities Corp. (April 13,
1988) (dividends shall be at least 50% of net earnings); Citicorp
(February 22, 1988) (increase dividend payout ratio and increase
dividends yearly at a rate to maintain 4.5%-5% yield); Thetfoxd
Corp, (October 24, 1985) (dividends shall be 40% of net
earnings); Proctor & Gamble (June 10, 1981) (dividends shall be
up to 48% of net earnings).

Accordingly it is our conclusion that the propocal may be
omitted under Rule l4a-8(c)(1l3).

B. The Proposal Is Not a Proper Subject
For Share Quwner Action

Under Rule 1l4a-8(c)(l), a company may omit a share owner
propvosal "([i]f the proposal is, under the laws of the
registrant's domzcxle, not a proper subject for action by
security holders. Section 701 of the New York Business
Corporation Law, GE's state of incorporation, provides that the
business of a corporation shall be managed by its Board of
Directors. Furthermore, Section S10 of the New York Business
Corporation Law indicates that declaration of dividends is
discretionary: *“A corporation may declare and pay dividends

. on its outstanding shares . . . ." It is well established
unde: New York case law that it is within the sole discretion of
a corporation's directors to decide when ané to what extent a
dividend shalt be declared, sub:ect to the qualelcatlon that
payment of the dividend may not impair capital. Wi ms Vv

» 93 N.¥Y. 162, 192 (1883); Strout wv.
. 283 N.Y. 406, 414, 28 N.E.28
890 (1940): Kamin v, Americanp Exp. Co., 86 Misc. 2a 805, 383
N.Y.S.2d4 807, affirmed 54 A.D.2d 654, 387 N.Y¥.S.2d 933 (1976).
T\us, declaratlon of dividends is not a proper subject for share
owner action.

IIT. One of the Proposals Is Excludable Undes Rule l4a-8(a)(4)

Under Rule l4a-8(a){(4), "[tlhe proponent may submit no more
than one proposal and an accompanying supporting statement for
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inclusion in the registrant's proxy materials for a meeting of
security holders.” While we believe that each proposal is
excludable for the reasons set forth above, if the Staff shculd
disagree with that conclusion, then one of the proposals must be
excludable pursuant to Rule l4a~8¢{a)(4). See Firestopne Tire &
Rubber Company (December 16, 1987).

We respectfully request the concurrence by the Division
Staff in GE's determination to omit the Dahlberg proposals from
GE's proxy statement. Five additional copies of this letter and
its attachments are enclosed pursuant to Rule 14a-8(d) under the
Securities Exchange Act of 1834. By copy of this letter,
Mr. Dahlberg is being notified that GF does not intend to include
the proposals in the proxy materials.

It is expected that GE's definitive proxy material will be
filed with the Securities and Exchange Commission on or about
March 6, 1990, the date on which GE will begin mailing the proxy
statement to its share owners. In order to meet our printing and
distribution requirements, we intend to start printing the proxy
statement on February 16, 1990. GE's Annual Meeting is scheduled
to be held on April 25, 1990.

If you have any questions, please do not hesitate to call
(203~-373-2442).

Very truly yours,

ax
{;4ZZ»£*/5eaL4L/’

Eliza W. Fraser
Encs.

cc: Mr. Frank W. Dahlberg, Jr.
34 Towne Lane
Topsfield, MA 01983

Ms. Cecilia D. Blye

Special Counsel

Division 3f Corporation Finance
Securities and Exchange Commission
450 Fifth Street, N.W.

Washington, D.C. 20549

(0054A)




ot 9.

Frank W. Dahlberg, Jr.

11511-112 th. St. N. Apt 4E |
Largo, Florida, 34648 o o sonRATIGN FINANCE
December 29, 1989 B (61s]

R R

[\l
Division of Corporation Finance GRANCH

Securities and Exchange Commission
450 Fifth Street, N.W.
Washington, D.C. 20549

Re: General Electric Co. Letter of Dec. 15, 1889
Omission of Share Owner Proposals

by Mr. Frank W. Dahlberqg, Jr.

Sentlemen and Ladies :

The proposals submitted by me are not excludable from
the proxy statement, they do not concern employee
compensation. I hope you will agree that these proposals
should be published and so advise the G.E.Co.

For the record I am a long service (36 years) retired
employee and share owner of the General Electric Co. my
summer home is 34 Towne Lane , Topsfield, MA 01983 for the
next few months I will be at my winter home 11511-113th. St.
N. ; Largo, FL. 34648 Flease all letters to Florida
address.

I. THE Compensation Proposal does not relate to the ordinary
business operations of GE. It only ask for finical
information, nothing more. It seems to me that as a share
owner I have the right to all finical information. What ls
GE trying to hide 7 I suggest this subject should be
investigated and I intend to write my Congressman and
Senator suggesting this matter be looked into my an
appropriate com@ittee of the Congress’

Il. The Adlvidend proposal is the proper subject for share
owner action. The only reason for GE's existence is to make
money for the owners of the corporation, therefore any
proposal regarding finical matters is a proper subject for
share owner action. :

I hope you will advise GE that they must publish these
proposals in the proxy statement.

Frank w. Dahlberg, Jr.

)
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Supporting Statement : The amount of the dividends declared
each Year has continued to decrease, whlle retained earnings have
{ncreased from approximately 56.6 % of net earnings in 1986 to over
6L % of net earnings in 1988 while the price of a shaze of stock
remained essentially unchanged during thls perilod.

I believe {t {s time to stop "churning” the company and
concentrate on improving the profitability of each sector,

Sincerely, ‘
;5#4¢7¢3£;a227431_
berg, Jr4

Frank W. Dah
Sec. Sec. ¥ 026-12-4146




UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON. D.C. 20549

CoRPORATION FINANGE ' December 8, 2000
Amy L. Goodman ¢ .
Gibson, Dunn & Crutcher LLP s / e e TR

1050 Connecticut Avenue, N.W. o -
Washington, D.C. 20036-5306 R / M ‘F e

Re:  Hewlett-Packard Company :
Incoming letter dated October 30, 2000

Dear Ms. Goodman:

This is in response to your letter dated October 30, 2000 concerning the shareholder
proposal submitted to HP by Mark G. Leonard. We also have received a letter from the
proponent dated November 3, 2000. Our response is attached to the enclosed photocopy of your
correspondence. By doing this, we avoid having to recite or summarize the facts set forth in the
correspondence. Copies of all of the correspondence also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which sets forth
a brief discussion of the Division’s informal procedures regarding shareholder proposals.

Sincerely,
-~ :y
% L 7 W
Martin P. Dunn
Associate Director (Legal)
Enclosures
cc: Mark G. Leonard
663 Berry Ave.

Los Altos, CA 940244939 .. &




December 8, 2000

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Hewlett-Packard Company
Incoming letter dated October 30, 2000

The proposal relates to the inclusion into the HP discount program of those employees who
retired from HP before the spin-off of Agilent Technologies and were re-classified as retirees of
Agilent Technologies.

There appears to be some basis for your view that HP may exclude the proposal under
rule 14a-8(i)(7), as relating to HP’s ordinary business operations (i.e., employee benefits).
Accordingly, we will not recommend enforcement action to the Commission if HP omits the
proposal from its proxy materials in reliance on rule 14a-8(i)7). In reaching this position, we have
not found it necessary to address the alternative basis for omission upon which HP relies.

Sincerely,

%&«Q;m

Attorney-Advisor
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VIA HAND DELIVERY
Office of the Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
450 Fifth Street, N.W. S
Washington, D.C. 20549 v
: "y
Re:  Securities Exchange Act of 1934, Rule 14a-8; 0
Stockholder Proposal of Mr. Mark G. Leonard 22
f',

Ladies and Gentlemen:

This letier is to inform you that it is the intention of our client, Hewlett-Packard Company
("HP"), to exclude from its proxy statement and form of proxy for HP's 2001 Annual Meeting of
Stockholders (collectively, the "2001 Proxy Materials") a stockholder proposal (the "Proposal”)
and statement in support thereof (the "Supporting Statement”) received from Mr. Mark G.
Leonard (the "Proponent”). The Proposal, which addresses a product discount program currently
offered by HP to its employees and retirees, states that;

Employees who retired from HP before the spinoff of Agilent
Technologies should not be excluded from the discount program on
purchases of HP products because the company re-classified them as
retirees of Agilent.

The Proponent's letter, dated September 5, 2000, setting forth the Proposal and Supporting
Statement, is attached hereto as Attachment A.




Office of the Chief Counsel Rule 14a-8
Division of Corparation Finance

Securities and Exchange Commission

October 30, 2000

Page 2

Pursuant to Rule 14a-8(j), enclosed herewith are six (6) copies of this letter and its
attachments. Also in accordance with Rule 14a-8(j), a copy of this letter and its attachments is
being mailed on this date to the Proponent, informing him of HP's intention to exclude the
Proposal and Supporting Statement from the 2001 Proxy Materials. HP intends to file its
definitive 2001 Proxy Materials with the Securities and Exchange Commission (the
"Commission") on or after January 18, 2001. Accordingly, pursuant to Rule 14a-8(j), this letter
is being submitted not less than 80 days before HP intends to file its definitive 2001 Proxy
Materials with the Commission. ‘

On behalf of HP, we hereby respectfully request that the staff of the Division of
Corporation Finance (the "Staff") concur in our opinion that the Proposal and Supporting
Statement may be properly excluded from HP's 2001 Proxy Materials for the reasons and on the
bases sct forth below. As discussed more fully below, we believe that the Proposal and

_ Supporting Statement may properly be excluded from the 2001 Proxy Materials pursuant to the
following rules:

1. Rule 14a-8(i)(7), because the Proposal and Supporting Statement relate to HP's
ordinary business operations; and

2. Rule 14a-8(i)(4), because the Proposal and Supporting Statement are designed to
result in a personal benefit to the Proponent that is not shared with HP's
stockholders at large, and because the Proposal and Supporting Statement relate to
the redress of a personal claim or grievance against HP.

DISCUSSION

1. The Proposal and Supporting Statement address matters that relate to HP's ordinary
business operations and, therefore, may be excluded under Rule 14a-8(i)(7).

The Proposal and Supporting Statement may be omitted from HP's 2001 Proxy Materials
pursuant to Rule 142-8(i)(7), which permits the exclusion of stockholder proposals that address
matters relating to a company's "ordinary business” operations. The Staff has consistently taken
the position that proposals addressing both retirement benefits and discount pricing policies
relate to ordinary business operations and can be excluded on that basis.

The Commission has indicated that the "ordinary business” exclusion in Rule 14a-8(i)(7)
rests on two central considerations. First, the exclusion "confine{s] the resolution of ordinary
business problems to management and the board of directors” because "[clertain tasks are so
fundamental to management's ability to run a company on a day-to-day basis that they could not,
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as a practical matter, be subject to direct shareholder oversight." Release No. 34-40018 (May 21,
1998). Consistent with this underlying policy, the exclusion distinguishes between proposals
involving "business matters that are mundane in nature” and those that have "significant policy,
economic or other implications inherent in them.” Release No. 34-12999 (Nov. 22, 1976). The
former are excludable; the latter are not. Second, the exclusion in Rule 14a-8(i)(7) is intended to
prevent stockholders from micro-managing a company "by probing too deeply into matters of a
complex nature upon which [stock}holders, as a group, would not be in a position to make an
informed judgment." Release No. 34-40018 (May 21, 1998).

At issue in the Proposal is a product discount program that HP maintains for its
employees and retirees. Unlike certain "vested” benefits, such as those accrued under HP's
qualified retirement plans, the product discount program is offered and maintained by HP solely
in its discretion, as is legally permissible. On June 2, 2000, HP completed a spin-off to its
stockholders of the common stock of Agilent Technologies, Inc. ("Agilent"), a company that
now comprises HP's former test-and-measurement, semiconductor products, chemical analysis
and healthcare solutions businesses. At the time of the spin-off, certain HP retirees were
designated as Agilent retirecs based on the nature of their pre-retirement job responsibilities at
HP. The benefits of these retirees are now governed by the terms of Agilent's benefit plans and
programs. As a result of his designation as an Agilent retiree, the Proponent is no longer eligible
for HP's discount program.

A. Employment and Retirement Benefits

The Proposal and Supporting Statement may be omitted from HP's 2001 Proxy Materials
pursuant to Rule 14a-8(i)(7) because the scope of the employment and retirement benefits
offered by HP relates to HP's ordinary business operations.

The Staff has repeatedly concurred with the view that the scope of the employment and
retirement benefits offered by a company relates to the company's ordinary business operations
and that stockholder proposals addressing such benefits may be excluded on this basis. See, e.g.,
Procter & Gamble Co. (available June 13, 1990) (proposal that company provide prescription
drug plan for retirees and their spouses related to ordinary business operations); Ford Motor
Company (available Mar. 3, 1589) (proposal that company offer specified medical plan to
employees and retirees nationwide related to ordinary business operations).

The Staff has taken this position in three no-action letters involving circumstances
analogous to those involved here — that is, where a stockholder was seeking reinstatement of
employment benefits that were discontinued for a valid business reason. In each instance, the
Staff concluded that the company could exclude the proposal on ordinary business grounds. In
Burlington Industries, Inc. (available Oct. 18, 1999), a retired employee submitted a proposal
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asking the company to adopt a new health insurance plan and reinstate dental benefits for
retirecs. The proposal was precipitated by the closure, six years after the employee retired, of the
plant at which the employee had worked. As a result of the closure, there was an insufficient
number of company participants in the employee's geographic area for the company to continue
offering the employee's former health plan at a reasonable rate. The Staff permitted the company
to exclude the proposal in reliance on Rule 14a-8(i}(7) on the grounds that employment benefits
relate to a company’s ordinary business operations.

Similarly, UAL Corp. (available Nov. 28, 1990) involved a proposal requesting that the
company authorize reinstatement of retiree travel benefits to certain former United Airlines
employees. The Staff permitted the company to exclude the proposal in reliance on Rule 14a-
8(c)(7) (now Rule 14a-8(i)(7)) on the grounds that retirement benefits relate to a company’s
ordinary business operations. In American Home Products Corp. (available Jan. 21, 1981), a
stockholder submitted a proposal requesting that the company extend to all employees who had
retired prior to 1978 the same medical benefits offered to employees who retired after that year
in order to afford those who had retired earlier access to improvements in the company's medical
coverage. The proposal also sought increases in the amount of retirement benefits paid in order
to account for inflation. The Staff concluded that both proposals could be omitted from the
company's proxy materials because "the scope of retirement benefits" related to the company’s
ordinary business operations. See also General Motors Corp. (available Mar. 15, 1991)
(permitting exclusion of proposal that company continue to provide health coverage free of
charge to new spouses of retirees who remarried).

B. Discount Pricing Policies

The Proposal and Supporting Statement may also be omitted from HP's 2001 Proxy
Materials pursuant to Rule 14a-8(i)(7) because the discounts to be offered on HP's products and
services relate to the ordinary business operations of HP.

The Staff has repeatedly concurred with the view that discount pricing policies relate to a
company's ordinary business operations and that stockholder proposals addressing such policies
may be excluded on this basis. See, e.g., General Electric Company (available Dec. 30, 1999)
(proposal requesting that stockholders be given the right to elect receipt of dollar entitlements
toward the purchase of company products in licu of dividends), Chevron Corp. (available Feb.
22, 1999) (proposal requesting implementation of rebate program to equalize prices paid for
company products by stockholders who were also regular customers); Chrysier Corp. (available
Jan. 16, 1996) (proposal requesting implementation of annual stockholder discount plan on
purchase of automobiles). See also Walt Disney Co. (Nabozny) (available Sept. 27, 1993)
(complimentary membership in Magic Kingdom Club for stockholders); Mercantile Stores Co.,
Inc. (available Mar. 27, 1984) (issuance of discount card to non-working department store's

r
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stockholders); Raytheon Co. (available Feb. 25, 1982) (product discounts for stockholders who
were also disabled Vietnam veterans); Eastern Air Lines (available Jan. 19, 1982) (discount
travel tickets for stockholders attending annual meeting); Cinema 5 Ltd. (available Nov. 29,
1974) (free movie passes for stockholders).

While many of the no-action letters addressing discount programs have involved
programs for stockholders, the Staff has also taken the position that discount pricing policies
related to ordinary business matters where the discounts would have benefited groups other than
stockholders. In Standard Oil Co. of California (availeble Jan. 22, 1682), the Staff concluded
that the company could exclude a proposal requesting that it provide sales discounts to all
customers age 65 and over who used the company's credit card because the proposal "requests
the [clompany to take action with respect to a matter relating to its ordinary business operations
(i.e., discount policies).” The no-action letters also reflect the principle that a company may
permissibly make a business decision to offer product discounts to certain categories of
individuals (employees) and not to others (stockholders). See, e.g., General Motors Corp.
(available Mar. 19, 1991) (permitting exclusion of proposal requesting that stockholders be
afforded discounts on automobile purchases comparable to discounts offered to employees);
COMPAQ Computer Corp. (available Apr. 12, 1985) (permitting exclusion of proposal
requesting that stockholders be afforded discounts on computer products comparable to
discounts offered to employees).

C. HP's "Ordinary Business Operations"

The designation of the Proponent as an Agilent retiree was the result of a business
decision made in connection with the spin-off of Agilent to stockholders of HP. Whether this
decision is viewed as one involving employment and retirement benefits or one involving
discount pricing policies, it relates to HP's ordinary business operations.

HP has over 84,000 employees worldwide, to whom it offers a variety of employment
and retirement benefits, including (among others) health insurance, defined benefit pension
plans, deferred profit-sharing plans, a stock purchase plan, stock option plans and assorted
discount programs. HP devotes substantial time and resources to developing, administering and
evaluating the benefits that it offers to its employees and retirees. Decisions about whether to
offer certain benefit programs, and what those programs should include, involve complex
assessments of detailed information about HP to which stockholders do not have access. For this
reason, the Staff has consistently concluded that decisions about employment and retirement.
benefits are properly reserved to a company's management and board of directors.

HP is a leading global provider of computing and imaging solutions and services for
business and home. Determining the prices that HP charges for its products and services is an
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“ordinary" part of HP's business operations and is the responsibility of HP's management, not its
stockholders. Decisions about the prices of HP's products and services necessarily include
determinations regarding the availability of discounts. The Staff has consistently concluded that
" pricing discount policies relate to ordinary business operations.

Accordingly, HP may omit the Proposal from its 2001 Proxy Materials in reliance on
Ruie 14a-8(1}(7}.

2. The Proposal and Supporting Statement are designed to result in a personal benefit to the
Proponent that is not shared with HP's stockholders at large, and relates to the redress of a
personal claim or grievance against HP, and therefore, may be excluded under Rule 14a-
8()(4).

The Proposal and Supporting Statement may be omitted from HP's 2001 Proxy Materials
pursuant to Rule. 14a-8(i}(4), which permits the exclusion of a stockholder proposal if it "relates
to the redress of a personal claim or grievance against the company” or if it is designed to result
in a personal benefit to, or to further a personal interest of, the stockholder, that "is not shared by
the other shareholders at large." The Proposal asks that HP not exclude from its product discount
program former employees who were classified as Agilent retirees in connection with the
Agilent spin-off. By seeking the reinstatement of the discount program for this small group of
individuals, the Proposal secks to confer a personal benefit on the Proponent and a handful of
others who are similarly situated.

~ The purpose of the stockholder proposal process is to provide a means for stockholders to
communicate regarding matters that are of interest to them as a group. See Release No. 34-
19135 (Oct. 14, 1982). The exclusion in Rule 14a-8(i)(4) is based on the Commission's view
that a company’s proxy materials are not a proper forum for airing personal claims and
grievances. See Release No. 34-12999 (Nov. 22, 1976). Accordingly, the Staff has consistently
taken the position that, where a stockholder uses a proposal "to achieve personal ends that are not
necessarily in the common interests of ather stockholders,” the proposal may be excluded under
Rule 14a-8(i}(4). See, e.g., USLIFE Income Fund, Inc. (available Oct. 29, 1999) (quoting
Release No. 34-20091 (Aug. 16, 1983)) (permitting exclusion of proposal that fund invest in
equity as well as fixed income securities where evidence suggested that proponent might seek to
take control of the company and cause its affiliates to become investment advisers to the fund,
thereby producing income to the affiliates that would not be shared by other stockholders). -

The Staff has addressed the application of Rule 14a-8(i)4) to proposals involving
employment and retirement benefits and has permitted companies to exclude such proposals in
‘reliance on the rute. See, e.g., Bell Atlantic Corporation (available Jan. 9, 1995) (proposal
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requesting that company redistribute pension funds to increase pension payments to older
retirees), NYNEX Corp. (available Jan. 5, 1995) (proposal requesting that NYNEX establish a
system to account for employee service with former companies prior to their acquisition by
NYNEX, for purposes of calculating benefits entitlement following acquisition); nt7 Business
Machines Corp. (available jan. 25, 1994) (proposal requesting that company increase the
minimum pension for retired employees); General Electric Company (available Jan. 25, 1994)
(proposal requesting that company incredse pensions of long-term retirees to compensate for
increases made in pension plans following their retirements).

Similarly, we believe that Rule 14a-8(i)(4) constitutes an adequate basis for excluding the
Proposal here. The Proponent is a member of a small group of individuals, namely 3,810 retirees
who were designated as Agilent retirees in connection with the spin-off (representing
significantly less than 1% of the owners of HP's stock), who would benefit if the Proposal were
adopted. HP's stockholders generally, many of whom are neither active nor retired employees of
HP, have no apparent interest concerning whether HP retirees who were designated as Agilent
retirees in connection with the spin-off continue to have access to HP's product discount
program. I[n addition, the benefit that the Proponent seeks relates not to his status as a
stockholder of HP, but rather to his status as a former employee of HP.

The history of the Proponent's communications with HP regarding the discount program
further illustrates that his Proposal is not designed to address a matter of concern to HP's
stockholders at large, but is instead intended to promote his personal interests. The Staff has
taken the position that a proposal may be excluded under Rule 14a-8(i)(4) where it involves one
in a series of steps relating to a stockholder’s personal grievance against a company. See, e.g.,
Eastman Kodak (available March 5, 1993) (permitting the exclusion of a proposal that the
company's board of directors establish a stockholder committee to advise the board on
stockholders' views due to the stockholder's "longstanding grievance" against the company). The
Proposal submitted by the Proponent is simply one in a series of steps designed to bring such a
grievance to the attention of HP. Since February of this year, when the Proponent appeared at
HP’s 2000 annual meeting of stockholders and raised the issue during a question and answer
session with HP’s President and Chief Executive Officer, the Proponent has repeatedly voiced
his displeasure regarding the fact that former HP employees who were designated as Agilent
retirees in connection with the spin-off are no longer eligible for HP's product discount program.
On March 2, 2000, the Proponent sent a letter to HP's President and CEO regarding this issue, to
which HP responded in writing on April 17, 2000. On March 22, 2000, the Proponent sent
another letter to HP's human resources department pursuing his claim, to which a member of
HP's human resources department responded by phone and subsequently by letter dated June 16,
2000. On July 12, 2000, the Proponent sent a second letter to HP's President and Chief
Executive Officer raising the issue of retiree benefits, to which HP's benefits counsel responded
by letter dated August 2, 2000.
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In HP's communications with the Proponent, HP has made it clear that former HP
employees who were designated as Agilent retirees are not eligible to receive the discount on HP
products that the Proponent seeks to obtain. HP's correspondence dated August 2, 2000
indicated that it would be the company's last correspondence on the issue, and that any further
questions by the Proponent regarding his retirement benefits should be addressed to Agilent's
employee service center. The Proponent sent an additional letter to HP's benefits-counsel on
August 14, 2000. Having failed to achieve the result he desires through any of these channels,
the Proponent now seeks to use HP's 2001 Proxy Materials and annual meeting as a forum for
reiterating his view that HP should continue to offer product discounts to former employees who
have been designated as Agilent retirees.

For the reasons stated above, the Proposal is designed to result in a personal benefit to the
Proponent that is not shared with HP's stockholders at large. The Proposal also relates to the
redress of a personal claim or grievance against HP. Accordingly, HP may omit the Proposal
from its 2001 Proxy Materials in reliance on Rule 14a-8(1)(4).

CONCLUSION

For the foregoing reasons, we respectfully request that the Staff concur in our opinion
that the Proposal and Supporting Statement may be properly excluded from HP's 2001 Proxy
Materials. We would be happy to provide you with any additional information and answer any
questions that you may have regarding this subject. Should you disagree with the conclusions set
forth herein, we respectfully request the opportunity to confer with you prior to the determination

_of the Staff's final position. Please do not hesitate to call me at (202) 955-8653 if 1 may be of

any further assistance in this matter.

Sincerely,

Amy L. Goodman

Attachment(s)

70147476_1.D0OC




ATTACHMERNT A

Mark G. Leonard
c 663 Berry Ave.
g w\’“"‘p Los Altos, CA 94024-4939
A-'NI\ September S, 2000
B-Craig MNerdtund =~ BLCRVEL tHl‘*C
Corporate Secretary LEGAL szt
Hewlett Packard Company D 2000
P.O. Box 10301 ol
Palo Alto, CA 94303-0890 ‘
AGILENT TEGHNOLOGIES

Dear Sir:

I amn writing to raise a proposal to be considered at the next annual meeting of HP
shareholders. From various annual meeting notices i know that many shareholder
proposals are discussed and the underlying issues resolved without the necessity of
actually coming to a shareholder vote. For this issue I would also welcome a prompt,
inexpensive, and satisfactory resolution. However, if this question does appear on the
agenda of the annual meeting, and if the Board of Directors recommends against my

proposal, I request an opportunity to meet with the Board or a subcommittee to discuss
the matter.

My proposal:
Employees who retired from HP before the spinoff of Agilent Technologies should not be

excluded from the discount program on purchases of HP products because the company
re~-classified them as retirees of Agilent.

Argument in favor:

HP should keep its promises. Retirees were led to expect lifetime access to the product
discount program, but are now excluded, even though the program continues for other
retirees. Retirees had no choice about being re-classified to Agilent. The company has a
long and valuable reputation for integrity, honesty, and fairness. This is no time for HP
to cause its retirees to feel cheated.

The retiree discount plan may not even cost the company any money. The cash expense

is offset by increased sales caused by the discount's influence on retiree purchasing
decisions, and even more by the "showcasing" of HP products to friends and neighbors.

Sincerely yours,

Ihark 4. Looaoel




Mark G. Leonard

663 Berry Ave.

Los Altos, CA 94024-4939
November 3, 2000

Office of the Chief Counsel

Division of Corparation Finance

Securities and Exchange Commission

450 Fifth Street, N.'W. _

Washington, D.C. 20549 &7

Dear Sir or Madam:

I am writing about a stockholder proposal ! submitted for the annual meeting of the
Hewlett Packard Company. Their counsel has sent me a copy of a letter ("their letter”).
they sent to your office, in which they seek to exclude my proposal from the proxy =
materials. I enclose a copy of the first page of that letter, to aid in identifying the matter
in question, ‘

Counsel for HP raise two reasons why they think my proposal should be excluded from
the annual meeting. I disagree with them on both points. My shareholder proposal deals
with an important policy question, and I am willing to waive any personal benefit.
Following is a more detailed rebuttal of their letter.

One of their reasons is that the proposal would benefit me personally. The matter in
question came to my attention because it affects me personally, but that is not the
motivation for my proposal. To avoid any appearance of personal motivation, I would be
willing to waive my personal benefit if that is a significant factor in the SEC's
consideration. In that case, the proxy materials should probably contain a note disclosing
such a waiver. Otherwise shareholders might think I had a personal interest when I did
not. :

As background, HP has selectively excluded some retirees from a benefit which was
promised at retirement. I believe that HP's breaking its promise reflects poorly on the
company's reputation. My reason for submitting the shareholder proposal arises from my
ownership of HP stock, in an attempt to minimize the damage to the company’s .
reputation. I am confident that if I had filed a lawsuit for breach of contract, I would
have prevailed, but the financial value of the benefit in question is too small to be worth
the effort. Furthermore, an individual lawsuit would accomplish nothing toward
repairing the company's reputation. In other words, personal benefit is not my reason for
submitting my proposal, and is not a valid reason for excluding the proposal from the
annual meeting.

On the issue of "redress of a personal claim or grievance”, HP should not be able to
exclude my proposal solely because of their actions toward a group that happens to
include me. Rather than have my proposal excluded, I should be given the opportunity to
have other eligible HP shareholders co-sponsor my proposal.

Their letter argues that my proposal relates to the ordinary course of business. On the
contrary, it concerns an issue at the very core of corporate policy and values. One of the




‘most valuable assets of the company is its excellent reputation. That reputation has been
eamned by years of excellent products and highest ethics and honesty. HP has several
documents which are distributed to employees, clearly saying that ethics and integrity are
a vital part of corporate values. For example, the document "HP Standards of Business
Conduct" says, "We conduct our business with uncompromising integrity. ... highest
standards of business ethics ... anything less is totally unacceptable."

I understand that as HP worked out the details of the Agilent spinoff they wanted to have
a "clean" separation of the two companies. But they had previously made promises to all
retirees, and they chose to break these promises in favor of administrative convenience.
That choice was an ethical decision, a policy decision, and they got it wrong. A
representative of HP told me, literally, "Things change. Get used to it." Details change
often, but HP's commitment to integrity should not change.

In the discussion section of their letter, HP's counsel refer to discounts and retirement
‘benefits as being in the ordinary course of business. I would agree if that were the issue
here. The issue is credibility, which is a significant policy issue.

Employees contemplating retirement are given a detailed explanation of what to expect in
retirement. Part of that document describes the Employee Purchase program: "Asa
retiree, you are eligible for employee purchases which include the Employee Purchase
Rebate Program...." According to their letter, there are now 3,810 people who are NOT
eligible for the program, though they did absolutely nothing to deserve to be excluded.

On page 3 of their letter they discuss how HP decided which retirees would be re-
classified as retirees of Agilent Technologies and which would continue to be recognized
as HP retirees. Itis interesting that their letter is inaccurate on this point. Their letter
incorrectly states that the decision was made on the basis of “the nature of their pre-
retirement job responsibilities at HP." As explained to retirees, the decision was based on
where in the organization each retiree reported when they retired, not on job
responsibilities. Retirees who retired from entities that became part of Agilent were
classified as Agilent retirees, while retirees whose last work was at an entity continuing at
HP were kept as HP retirees. In my case, I was offered a voluntary early retirement
because the department where 1 worked was being discontinued. My department did not
becomie part of Agilent, so the decision of how to classify retirees from my department

was arbitrary.

Their letter attempts to use as precedent other proposals where the intent was to reinstate
a benefit that had been discontinued for a valid business reason. The present case is
different because the benefit program in question has not been discontinued. It continues
for many other HP retirees. My proposal addresses the discrimination caused by HP's
after-the-fact reclassification of some retirees. As for a valid business reason, they have
not shown, nor even claimed, that keeping Agilent retirees eligible would be a burden.

In the precedent cited about American Home Products, the shareholder proposal was
apparently an attempt to retroactively improve benefits for some retirees. In the present
case the company has selectively reduced benefits for some retirees. My proposal is that
the company should honorably carry out benefits promised at retirement. My proposal
does not attempt to "micro manage", but to bring into focus the questions of policy and
ethics.




Their letter goes on to assert that pension and benefit programs are so complex that
shareholders are not in a position to understand the details and thoughtfully vote at the °
annual meeting. [ would agree if that were the real issue. However, the real issue is the
moral question of whether the company should selectively reduce benefits for some
retirees. Complexity of other plans is not relevant.

Toward the end of their letter, they claim that HP stockholders in general have no interest
in whether or not some retirees have access to a discount program. Not true. As I said in
my letter presenting the shareholder proposal, the company stands to benefit from retirees
buying and using HP equipment. Friends and neighbors often look to HP employees and
retirees for advice before making their own purchases. The discount program encourages
HP people to "showcase" HP products. The increase in sales from such favorable
exposure may even exceed the cost of the discount program.

Shareholders in general have an interest in what those 3,810 retirees tell their friends,
neighbors and relatives. Better to have them tell how they like their new HP products
than to have them complain about shabby treatment.

HP's letter appears to describe me as overly persistent. In particular, their letter to me of
August 2 said that it would be their final correspondence on the matter. They seem to
object to my letter of August 14. In that letter I urged them to reconsider their refusal to
discuss the question further, based on a key factual error in their letter. It's not
unreasonable for me to ask them to reconsider when their reasoning depends on a false
premise.

In summary, my stockholder proposal deals with an important policy question, and I am
willing to waive any personal benefit. The proposal should be raised at the annual
meeting. In this letter I have tried to cover the important issues, but if any more
information would be useful, please feel free to contact me. My telephone number is
650-948-2027. My e-mail address is m.g.leonard@ieee.org

Thank you for your attention.
Sincerely yours,

cc: Hewlett Packard
Gibson, Dunn & Crutcher LLY
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Office of the Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
450 Fifth Street, N.W.

Washington, D.C. 20549

Re:  Securities Exchange Act of 1934, Rule 14a-8;
Stockholder Proposal of Mr. Mark G. Leonard

Ladies and Gentlemen:

This letter is to inform you that it is the intention of our client, Hewlett-Packard Company -
("HP"), to exclude from its proxy statement and form of proxy for HP's 2001 Annual Meeting of
Stockholders (collectively, the "2001 Proxy Materials”) a stockholder proposal (the "Proposal®)
and statement in support thereof (the "Supporting Statement”) received from Mr. Mark G.

Leonard (the "Proponent"). The Proposal, which addresses a praduct discount program currently
offered by HP to its employees and retirees, states that:

Employees who retired from HP before the spinoff of Agilent
Technologies should not be excluded from the discount program on

purchases of HP products because the company re-classified them as
retirees of Agilent.

The Proponent's letter, dated September 5, 2000, setting forth the Proposal and Supporting
Staternent, is attached hereto as Attachment A. '




DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company’s
proxy material.




UNITED STATES
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QOctober 18, 1999

Alice Grogan Washington
Corporate Secretary
Burlington Industries, Inc.
P.O. Box 21207
Greensboro, NC 27420
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Re:  Burlington Industries, Inc.
Incoming letter dated September 14, 1999

Dear Ms. Washington:

This is in response to your letter dated September 14, 1999 concerning the shareholder
proposal submitted to Burlington by Ray A. Vargas. Our response is attached to the enclosed
photocopy of your correspondence. By doing this, we avoid having to recite or summarize the
facts set forth in the correspondence. Copies of all of the correspondence will also be provided to
the proponent.

In connection with this matter, your attention is directed to the enclosure, which sets forth
a bnef discussion of the Division's informal procedures regarding shareholder proposals.

Sincerely,

e

. .
S

Cathenne T. Dixon
Chief Counsel

Enclosures
cc; Ray A. Vargas

7301 Fiesta Way
Raleigh, NC 27615

oyhic Reference Cop




October 18, 1999

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Burlington Industries, Inc.
Incoming letter dated September 14, 1999

The proposal would require Burlington to adopt a new retiree health insurance plan
offering HMO’s and covering “retirees that were forced out,” and to reinstate dental benefits for .
certain retirees.

There appears to be some basis for your view that Burlington may exclude the proposal
under rule 14a-8(i)(7), as relating to Burlington’s ordinary business operations (i.e., employee
benefits). Accordingly, we will not recommend enforcement action to the Commission if
Burlington omits the proposal from its proxy materials in reliance on rule 14a-8(i)(7). In reaching
this position, we have not found it necessary to address the alternative bases for omission upon
which Burlington relies.

Sincerely,
[Mo“&rn Shormer

Carolyn Sherman
Special Counsel




& Burlington Industries, Inc.

Executive Offices
P.0. Box 21207
Gresnsborg, NC 27420

Alice Grogan Washington (363792747 (drect)
Corporate Secret irec
" 3363794504 fax
grogan.alice@burington.com

September 14, 1999

By Federal Express

Office of the Chief Counsel :
Division of Corporation Finance g
Securities and Exchange Commission

450 Fifth Street, N.W.

Washington, D.C. 20549-1004

Re: Burlington Industries, Inc. - Stockholder Proposal of Ray A. Vargas
Ladies and Gentlemen:

On behalf of Burlington Industries, Inc. (the "Company”}), [ am writing pursuant
to Rulel14a-8(j) under the Securities Exchange Act of 1934 to inform the Commmission
of the Company's intention to exclude from its 2000 proxy statement (the "Proxy
Statement”) twa proposals submitted to the Company by Ray A. Vargas (the
"Proposals”) and to state the Company's reasons for such exclusion. The Proposals
submitted by Mr. Vargas are attached as Exhibit A. We respectfully request that the
Division of Corporation Finance confirm its agreement with our decision and indicate
that it will not recommend enforcement action if the Proposals are omitted.

The Company's reasons for excluding the Proposals from its Proxy Statement
are as follows:

1. Mr. Vargas has not demonstrated to the Company that he is eligible to
submit a proposal under Rule 14a-8(b) in that he is not a registered
holder of any shares of the Company's common stock and has not
submitted to the Company a written statement from the record holder
(his broker) verifying that he has held $2,000 in market value of the
Company's common stock for at least one year prior to June 29, 1999, as
required by Rule 14a-8(b)(2)(i). The Company, as required by Rule 14a-




Office of the Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
September 14, 1999
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8(f)(1), notified Mr. Vargas of his failure to satisfy this eligibility
requirement in a letter dated July 13, 1999, a copy of which is attached
as Exhibit B. Mr. Vargas responded by letter dated July 17, 1999 (which
is attached as Exhibit C) that his individual retirement account ("IRA")
owns 300 shares and included with that letter a partial copy of an IRA
statement which does not indicate when the shares were acquired.
Furthermore, it is unclear whether the beneficiary of an IRA is entitled to
submit a stockholder proposal based on shares held by the IRA.

It should be noted that the Company also indicated to Mr. Vargas in its
letter of July 13, 1999, that he might not be eligible under the $2,000
market value ownership requirement. The Company has since learned
that, although Rule 14a-8(b)(1) states only that a stockholder must "have
cantinuously held at least $2,000 in market value . . . for at least one
year by the date you submit the proposal’, the Commission uses a test
established in 1983 to determine whether a proponent has held the
required value in securities. The value is determined by computing the
average of the bid and asked prices of the securities as of a date within
60 days prior to the date of submission. The lowest sale price for the
Company's common stock during the period 60 days prior to June 29,
1999 was $7.8125; based on that price, the value of the 300 shares Mr.
Vargas has said he holds was at least $2,343.75.

2. Mr. Vargas has withdrawn one of the Proposals (referred to in his letter of
June 29, 1999 as "Resolution #2") in response to the Company’s
notification to him that Rule 14a-8(c) permits stockholders to submit
only one proposal for a particular stockholders’' meeting.

3. The remaining Proposal {Resolution #1}, for the Company to adopt a new
HMO health insurance plan and dental insurance plan for retired
employees, is a personal claim or grievance against the Company by Mr.
Vargas which is designed to result in a benefit to him and to further his
personal interest which is not shared by the other stockholders at large,
as described in Rule 14a-8(i){4). Mr. Vargas retired from the Company in
1991 and was covered under the Company's retiree medical and dental
plans. When the plant where Mr. Vargas had worked closed in 1997,
there were an insufficient number of Company participants in that
geographic area to continue to offer the particular HMO program in
which Mr. Vargas participated at a reasonable rate; therefore, he and
other similarly situated retirees (approximately SO persons) were offered
various alternative programs. Mr. Vargas refused all Company-provided
medical coverage at that time and has engaged in a letter-writing and
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telephone campaign since then to express his displeasure with the
Company's retiree medical benefits policies. He submitted a stockholder
proposal regarding this personal grievance last year as well (omitted due
to his failure to satisfy the eligibility requirements). This Proposal is of
interest only to Mr. Vargas (and possibly a few similarly situated retirees
who may or may not be stockholders) but is not of interest to
stockholders generally. The staff has consistently taken the position that
a proposal which seeks redress for personal grievances may be properly
excluded. See Wm. Wrigley Jr. Company (November 18, 1998) and SEC
Release No. 34-20091 (August 16, 1983}

4. In addition, Proposal #1 relates to the Company's policies and decisions
regarding specific employee benefits which are matters related to the
Company's ordinary business operations as described in Rule 14a-8{i)(7).
The Commission considers subject matter and complexity in determining
whether a stockholder proposal should be excluded as an ordinary
business matter; it has stated that "[c|ertain tasks are so fundamental to
management's ability to run a company on a day-to-day basis that they
could not, as a practical matter, be subject to direct shareholder
oversight" and "[o]ne of the considerations in making ordinary business
determinations was the degree to which the proposal seeks to micro-
manage the company." SEC Release No. 34-40018 (May 21, 1998). The
Proposal relates to day-to-day, complex decisions about types and costs
of employee benefits which must be made by management and the Board
of Directors. Such matters are not appropriate for stockholder approval
on a case-by-case basis, involve the ordinary business operations of a
company under Delaware corporate law, and do not raise any significant
social policy issues.

5. In addition, among other things, Proposal #1 is irrelevant in that it
relates to operations which account for less than five percent of the
Company's total assets at the end of its most recent fiscal year, for less
than five percent of its net earnings and gross sales for its most recent
fiscal year, and is not otherwise significantly related to the Company's
business. Thus it should be excluded under Rule 14a-8(i)(5).

As required under Rule 14a-8(j)(1), this request is filed with the Commission
more than 80 days before the Company intends to file its definitive proxy materials
with the Commission, which filing will be on or about December 14, 1999. In
accordance with Rule 14a-8())(2), I am enclosing six copies of this letter, as well as six
copies of the Proposals. Should the staff disagree with our conclusions, I request the
opportunity to discuss the reasons for the staff's disagreement prior to the issuance of




Office of the Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
September 14, 1999

Page 4

aresponse. Please contact me at (336) 379-2717 or David W. Dabbs of the law firm of
Robinson, Bradshaw & Hinson, P.A., at (704) 377-8383.

Please acknowledge receipt of this letter and the enclosed Proposals by
stamping the attached copy of this letter and returning it to me in the envelope
provided. Thank you for your attention to this matter.

Sincerely,

<

o mb«v\ ' T

Enclosures

cc: Ray A. Vargas
David W. Dabbs
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7301 Fiesta Way
Raleigh, North Carolina 27615
June 29, 1999

Burlington Industries Inc.
Secretary of the Corperation
3300 West Friendly Avenue
Greensboro, NC 27410

Gentlemen:

I, Ray A Vargas, 7301 Fiesta Way, Raleigh, NC 27615, a retiree from Burlington
Industries with 37 years of service and owner of 300 shares of common stock of the
Company, hereby notify the Gmpany of my intention to introduce at the next annual
meeting of stockholders, two resolutions which, together with my statement in support
thereof, are set forth verbatim below.

Resolution #1

Resolved that the Company adopt a new retiree health insurance plan offering HMO’s
and cover those retirees that were forced out, in November 1998 due to the poor offering
of BREMS, the current and only available plan. Also the Company to reinstate dental
benefits for retirees that are 65 or older.

upporti tatemen

In Wake County and other areas where an HMO or another program was in effect, the
Company waited until November 1998, that such policies were being cancelled effective
December 31, 1998, due to the fact that the Company no longer had an operation in that
area. This caused undue hardships to find new coverage, since what the Company
offered, BREMS, the Company’s own insurance is below standards of what we
previously had.

The Company could have kept the insurance previously held but according to the
Company’s response, premiums were going up, therefore the change. Since the Company
does not incur any direct expenses as far as premiums are concerned, it appears the
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Company acted alone and didn’t let retirees have any say so in the matter. Whea you
actually get into this matter, the Company rules are one-sided in their favor and leaving
retirees to fend for themselves. Sounds like paternalism.

I strongly suggest that all employees, retirees and stockholders vote for the above
resolution which will serve in the best interest of present and future Burlington retirees.
Let’s get Burlington back to being a People’s Company.

Resolution #2 .

At present, Burlington Industries continues to reward top executives of the Company
based on certain internal figures at corporate and division levels. This has resulted in
tremendous bonuses and stock options for the past years which Burlington stockholders
actually do not realize a fair return on their investment. While there is no opposition to
bonuses or stock options, these should be granted based on the value of Burlington stock
at the end of the fiscal year, if no gains in stock value is realized, no bonuses or options
should be paid. If stock valued is realized, pay such bonuses and also start paying some
dividends to stockholders to share on profits realized by the Company.

Supporting Statement

Company executives need to realize that the present rules are one-sided in their favor.
When we restrict increases in salaries to employees because of hard times and stock
values decrease, top management needs to be sensitive and look out for the welfare of
their employees and stockholders by also fastening their belts.

Our Burlington stock has decreased in value since going public. As of June,1999, it has
had a range of 15 7/16 to 5 1/8, presently at 9 1/8, yet bonuses and options were paid
every year based on certain profit numbers fabricated at corporate headquarters.

I strongly recommend stockholders to vote for the above resolution so everyone shares on
future company profits.
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‘In the past ] have been stopped from publishing the above resolutions due to dollar value
of stock ownership and only God knows what else, but I feel real strong about these
resolutions. [ am not asking for a handout, but for the Company to be fair to their
‘employees and retirees. This Company has changed a lot and if we really do some past
research, our founder, Mr. J. Spencer Love, would find a completely different Company
on the ideals and foundations set by him.

Respectfully yours,

aA@&A '

Ray A. Vargas




Exhnt B

Burlingtonflndustries, Inc. Lagal Department
- P.0. Box 21207
: Greensboro, North Carclina 27420

Alice Washington Grogan 336-379-2717 (telephane)

Corporats Secretary and 3368-379-4504 (fax)

Associate Ganeral Counsel gragan.sice@burington.com
July 13, 1999

By Overnight Courier

Mr. Ray A. Vargas
7301 Fiesta Way
Raleigh, NC 27615

Dear Mr. Vargas:

We have received your letter dated June 29, 1999 regarding your intention to
introduce two resclutions at the Company's next annual stockholders meeting. This
letter constitutes the Company's notice to you, as required by the Securities and
Exchange Commissian's ("SEC") Rule 14a-8(f).

You have submitted two resolutions, and Rule 14a-8(c) permits each stackholder
to submit no more than one proposal for a particular stockholders meeting.

Moreover, it is not clear from your letter whether you are eligible to submit a
proposal under Rule 14a-8. To be eligible to submit a proposal, you must have
continuously held at least $2,000 in market value, ar 1%, of Burlington Industries, Inc.
commoan stock for at least one year prior to the date you submit your proposal and must
continue to hold those securities until the date of the stockholders meeting. Burlington's
stock has traded between $5.125 and $14.50 during the period from June 30, 1998 to
June 29, 1999. In order to have held $2,000 in market value of the Company's stock,
you must have held at least 391shares when the stock was trading at $5.125.

According to our records, you are not the registered holder of any shares of
Burlington Industries, Inc. commaon stock nor have you filed a form with the SEC
reflecting your stock ownership. In order to prave that you are a stockholder as
required, you must submit, at the time you submit your proposal, a written statement
from the broker, bank or other entity which is the record holder of your shares verifying
that you have cantinuously held the required amount of stock for at least one year and

your own written statement that you intend to continue to hold the shares through the
date of the stockhoiders meeting.

Unless these deficiencies are corrected by a letter postmarked or transmitted
glectronically to us no more than 14 days from the date you receive this letter, we will

not include your praposals in the Company's proxy statement for the 2000 annual
meeting of stockholders.

L~




Mr. Ray A. Vargas
7301 Fiesta Way
Raleigh, NC 27615

Page 2

For your future r

eference, | have enclosed a copy of Rule 14a-8. Please feel free

to contact me should you have any questions about this matter.

Sincerely,

N mwwﬁ%x_ '
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! RESPONSE OF THE OFFICE OF CHIEF COUNSEL
| DIVISION OF CORPORATION FINANCE

Re: The Procter & Gamkle Company (the "Company")
Incoming letter dated May 30, 1990

The proposal relates to providing for a prescription drug
plan for retirees.

There appears to be some basis for your view that the
proposal may be omitted from the Company's proxy materials under
rule- 14a-8(c) (7) since it deals with a matter relating to the
conduct of the Company's ordinary business operations (i.e.,

: employee retirement benefit and welfare plans). Under the
circumstances, this Division will not recommend enforcement
action to the Commission if the Company omits the proposal from
1ts proxy materials. 1In reaching a position, the starff has not
found it necessary to address the alternative basis for omission
upon which the Company relies.

John C., Brousseau

L/// Special Counsel
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" ASHLEY L FORD 1 PROCTER & GAMBLE PLAZA
SECRETARY CINCINNATL, OHIO 452023115
’ May 30, 1990
' S«curities and Exchange Commission

450 Fifth Street, K.W,.
Washington, D.C. 20549

Atterntion: Ms. Cecilia D. Blye b e ]
' Special Counsel for Shareholder Proposals s ““"in‘_l

Division of Corporation Finance

Re: Shareholder Proposal — Anthony Lagotta

This letter is submitted on behalf of The Procter & Gamble Company (the

‘ "Company”) pursuant to Rule 14a-3(d) adopted under the Securities Exchange Act
of 1934, The purpose of this letter is to state our intentlion of omitting
from our 1990 proxy statement a shareholder proposal submitted by Anthony

! Lagotta, 49C Morningstar Road, Staten Island, Few York 10303-2839,.and to
describe our reasons for such omission.

Attacined as Exhibit A is a copy of a letter from Mr, Lagotta dated
April 4, 1990 offering his proposal. It is our judgment and belief that the
proposal need not be included in our 1990 proxy statement because it "deals

: vith a matter relating to the conduct of the ordinary business opeivations of

] the reglstrant” so as to be excludable under Rule 14a-8(c)(7). In addition,
it appears to us that the proposal "is designed to result in a benefit to the
proponent or to further a personal interest, which benefit or interest is not
shared with the other security holders at large," so 23 to be excludable under

_Rule l4a-38(c)(4).

Backgrownd

Mr. Lagotta's proposal would ask the shareholders of the Company to recommend
that the Board of Directors adopt and implement a prescription drug plan for
) retired employeesn of the Company and tbeir spouses, Detalls of such
prescription drug plan are not provided, but the concept is supported by
Mr. Lagotta in terms of (a) the financial benefits which would be received by
retirees from an arrangement to cover the cost of prescription drugs and (b}
. the precedent of other companies providing discounts on company products to
| retireszs,

As indicated in his letter, Mr., Lagotts is a retired employee of the Port

Ivory Plant, a manufacturing facility located on Staten Island in the City of

| Nev York and owned and operated by The Procter & Gamble Manufacturing Company,
a subsidiary of The Procter & Gamble Company.
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Ordinary Business Operations — Rule 14(2)-8(c)(7)

Rule 14(8)-8(c)}(7) provides that a registrant may omit a shareholder propousal
from a proxy statement if it "deals with a matter relating to the conduct of
the ocrdinary business operations of the registrant.”

Compensation, wedical benefits and other terms and conditions of employment
are manifestly matters encompasgsed within such "ordinary business operations
of the registrant.™ This conclusion is not negated by the fact that Mr.
Lagotta 13 a retired employee rather than an active one, with the proposal
urging adoption of & prescription drug plan for retired rather than current
employees. Retirement benefits are very much a current term or condition of
esployment, as anyone Who has ever been involved in labor contract
negotiations for a manufacturing installction will be well aware.

Qur conclusion as to the excludability of Mr. Lagotta's proposal on the basis
of Rule 14a-~8(c)(7) appears to us to be explicitly confirmed by the Commission
Staff's response to Aperican Home Products Corp., 685 Third Avenue, New York,
FRew York 10017 dated January 21, 1981, by Michael R. Xargula, Esq., Attorney
Adviger, Division of Corporation Finance, responding to> that corporation's
submission on Janusry 2, 1981. The subject of the American Home Products
Corp. statement of Intent to omit was &8 proposal to increase the retirement
benefits of retirees and a second proposal to include provigion for the cost
of prescription drugs in Company benefits for retirees., The Commission Staff
agreed that there was basis for exclusion of such proposals from that
corporation's proxy materials under Pule l4a-8(c)(7).

Benefit Hot Shared With Security Holders -« Rule J4a-8(¢){4)

Rule 14a-8(c)(4) provides that s proposal may be exciuded if it 19 "designed
to result in a benefit to the proponent or to further a personal interest,

.which benefit or interest 13 not shared with the other security holders at

large.”

Simply stated, Mr. Lagotta's proposal seeks a personal bencfit for himself and
his spouse znd other retirees of Procter & Gamble and their spouses which
would relate not to their status as shareholders of The Procter & Gamble
Company but to their status as retired employees. This fact offers an
alternative but equally compelling basis Jor omission of the proposal from
this Company's 1990 proxy statement, pursuant to Rule 14a-8(c)(4).

It should be noted that the January 21, 1981 respense from the Commisulon
Staff to Americesr Home Products Corp. discussed above declined to offer an
opinion on the spplication of Rule l4a-8(c)(4) because it found omission
supported under the Rule l4a-8(c)(7). Our viev Is that omission of

Mr. Lagotta's propossl is appropriate under both sections ¢f the Rule.

* x x
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Please be advised that I am an attorney qualified to practice law in the State
of Ohio and befcre the Federal bar., This letter is thus submitted as both the
objections of the Company to the subject proposal and the gupporting opinion
of counsel required under Rule l42-8(d). Six copies of this letter and
exhibit are submitted in conformity with the rule. The expected date of
mailing our 1990 proxy maeterials to shareholders of record is August 27, 1990;
the date of such mailing in 1989 was August 28, 1989. The expected date of
filing of our definitive proxy materials for 1990 i3 August 21, 1990, so as to
permit advance shipment of bulk qQuantities to banks and brokerage houses for
distribution on August 27. If you vequire additional information, I can be
reached at 513-983-3106 during normal business hours.

Very truly yours,

61;/‘L*(43» L . Fo—r

Ashley L. Ford
Secretary

ALF: jkh
45128
Attachment

¢c: Mr. Anthony Lagotta
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EXHIBIT A

SIS AR

April &, 1990

Mr. Ashley Ford, Secretary
The Procter & Gamble Company
Cincinnati, Ohio 45201

Dear Mr. Ford:
This letter will serve as notice that I, Anthony Lagotta, owner of 260 shares

of Procter & Gamble common stuck and President of the Retired Persons of Pert
Ivory, will appecr on behalf of all Procter & Gamble retirees and present for

f action at the annual meeting, the following resolution:
RESOLVED: That share holders of Procter & Gamble recommend thst the Board of
, Directeors take necessary steps to provide a prescription drug plan to all

Procter & Gamble retirees and their spouses.

I am also submitting the follewing statement in support of my resclution,
| together with my full name and address. Please print all of this information
in the proxy statement to be mailed to ali share holders.

Many Procter & Gamble retirees are seeing their retirement income shrink to

a hardship level because of the increasing cost of prescription drugs. We
zontinuously receive letters from retirees who are spending $2,000.00 or more
annually for prescription drugs. Many industries (Merck, General Motors,
Chrysler, Ford, Johnson & Johnson. to name a few) continue to provide
prescription coverage to retirees and their spouses until death.

. Other industries provide discounts for retirees for their own products. For
example, retirees from Western Electric, New York Telephone and A. T. & T.
receive discounts on their telephone bill, in addition to discounts toward
the purchase of new telephone equipment. In view of Procter & Gamble's
recent acquisition of several pharmaceutical companies, this would be an
avenue for Procter & Gamble to explore.

This proposal, while protecting the income of Procter & Gamble retirees, would
lower the tax burden incurred when cities and states must step in and provide
drug discount programs for the 2lderly.

If you AGREE, please mark your proxy for this resolution.

Very truly yours,

Anthony gotta :

490 Morningstar Road
Staten Island, N. Y. 10303-283%

Telephone: 718-981-6162
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A*‘Re- ‘Ford Hotor Company {the 'Compaﬁy )
o Incom¢ng letter dated January 1%, 1989

"’\ ;',-;"r ;—'.

g The proposal relates to amending the Company's health
"plan benefits for employees and retirees. ;

. RS- Y :,
_ There appears to be some bas1s for your view that the
§_ proposal may be omitted from the Company's proxy materials

under rule 14a-8(c)(7) since it appears to deal with a
matter relating to the conduct of the Company's ordinary
business operations (i.e., employee and retirement benefits).
Under the circumstances, this Division will not recommend
enforcement action to the Commission if the Company omits
the proposal from its proxy materials. In considering our
enforcement position, we have not found it necessary to
reach the alternative basis for omission upon which ycu rely.
* . ‘ S
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- T ;

incerely,

Tamr

:

C
John”C. Brousseau
Attorney Adviser

L
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James A. Courter

January 19, 1989
&

William E. Morley, Esg.

Chief Coumsel

Securicies and Exchange Commission
450 5th Street N.W.

Washington, D.C. 20549

Stockholder Proposal of Mr, Anthony J. Colombo
Dear Mr. Morley: s

~—

Ford Motor Company received s letter dated !ovenbet 4,
1933 from Mr. Anthony J. Coloabo, a stockholder of the Company,
indicating that he vighes to present the fellowving propoul at
the Company's 1939 innual Meeting of stockholders: . - -

“Whereas the Ford Motor Co. employees of the
Detrxoit Metro Area have the choice of EHealth
Alliance Plan vhich the PYord Hospital and
Clinic nov working together for better and less
expensive health care and

"Whezeas as retirees uut of the Detroit
Metro Ares must conforn to the company health
progras which coat thea more because of living
out uf state except where Ford Hotor Co. might
be, example Hashvilie, Tn. and any other cities
Por-ds might be,

*Whereas Zlue Cross and Blue Shield have a
similar HMO plan for Yord employees and
retirees, but only by =z2ip code and only -
. o : thevefore is not egqual to all smployees and
~ : retirees nationvide and

r "Wherear of the inequities within the FMC
hoalth plan: 1t 4s recommended thst Ford and
HAP lookX over thz prograz by expmding its
ptou:u in the fouoviu ne:hod. .

rhy . -

i

-
et

Fiy
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1. Offer HAP nationvide.

2. EAP should and could pay any hospital,
and or physicians and or clinics and or
laboratories and or dental an or
vision centers and or pharmacies any
reasonable cost of medical services.

3. Pay caly reasonable fees according to
the federal medicare progran.

4., Bmployees and retirees look for the
above medical service at reasonable
cost and therefore we could de helping
to g=t medical cost down.

SUPPORTING STATEMENT

*"Tha vay it ia going is a very poor vay and
costly., Doctors are getting rich, which is
fine if they do not get greedy.

*In my observation of the medical profession
for about 40 years, bdeing in and out 1t, I
believe it is time for Americans be treated
more fairly and equally if we call ourselves
Americans and since Yord employees pasty or
present have paid and are pzying directly or
indirectly by cost of Ford products we should
share the same or else equal opportunity 1s not
there end may need a federal investigaticn.

"HAP is the best medical plan in the nation
and the federal government program on the tabdle
could pot compare to it unless they follov the
HAP plan. Kizer in California is sgimilar to
HAP,

“"Ihis program suggestion should take place
soon and to noct to Jjeopardize any medical plan
todsy until this other plan can bde fully
jzplemented.”

. _ The Conpmy proposes to omit the proposal from its
proxy staucement for the folloiing four reasons:

First, the proposal deals with s matter that r:clates
to the conduct of the ordinary busineas operations of Ford snd
therefore is excludable under Rule 14&—8(c)(7).
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Second, the proposal deals with a matter that is
beyond the Company's pover to effectuate and therefore is
excludable under Rule 14a-8(c)(6).

Third, the proposal is designed to redress a personal
claim sr grievance and to result in a benefit to the proponeat
pot shared with stockholders at large and therefore 1is
excludable wmder Rule l4a-§(c)(4).

Fourth, the proposal and supporting statement is
vague, indefinite and mialeading, and therefore is excludable
under Rule l4a-8(c)(3).

These grounds for exclugion are discussed in greater
detail belov and in the enciosed opinion of Delaware covnsel
dated January 18, 1989.

I. Rule l4a-3(c)(P).

The proposal asks the Company to offer a specific
medical plan, known as the Health Alliance Plan (HAP), to Ford
employzes and retirees nationwide. Mr. Colombo apparently is
dissatisfied vith the current heaith care options offered to
him and other employees and retirees and vishes to broaden the
scope of Yord's wedical plan. HEe also seeks to change the
coverage of the proposed plan by suggesting specific items thac
EAP should cover and to establish payment criteria’ under the
plan. It is clear that this proposal relates to details
involving tke conduct of ordinary business operations of Ford
regarding the nature and scope of certain exployee benefit
plans. Under Delavare law, such determinations are left to the
Judgment of management. As tke supporting opinion of Delavare
counsel indjcates, the Commission has agreed that consideraticn
of these kinds cf ordinary business matters by stockholders is
i{mpractical.

In 1985, the DPivision of Corporation Finance agreed
vith PFord that a stockholder preposal requesting that a
committee of retirees de established to aceist in the formation
of Yord policies relating to anmother Lenefit plaa could bte
omitted from the proxy statement decause it related to ordinary
business matters. This proposal is a similar iIncursion into
the province ¢f management in that it requests detailed changes
in a specific Pord benefit plan. Accordingly, ve believe it
may be omitted under Rule 14a-8(c}(7).

II. ‘Rule 143-8(c)(6).
Health Alliance Plsn (EAP) 1s a Healtk Maintenance

Organization (EMO) that 4s licensed to operite only in the
Detreit mettopolitan =zrea. Individual state 1licensing
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authorities grant permission to EMOs to conduct busipness in
specified areas, on a state-by-state basis. Although some
‘companies operate HMOs in a pumber of states under the same
general name, ve believe that, under the present legislative
licensing framework, there is no practicable way for an MO to
operate or provide health czre to individuale on a nationvide
basis. It does not appear that BAP could operate nationwvide as
proposed. Accordingly, this proposal deals with a matter that
i3 beyond the power of Ford Motor Company to effectuate. We
believe the proposal may be cmitted under Rule l4a-8(c)(6).

IXX. Rule 142-8(¢)(4).

Mr. Colombo is a retired employee of the Company who
resides in Temnessee. The Company does not “ave a facility in
his iwaediate vicinity and no Ccmpany-recognized HMO plan is
availe' “e. o Mr. Colombdo. Instead, Mr. Colombo is covered by a
Blue 4 and Blue Shield prozgram under the Company's medical
care vlan., Underlying Mr. Colombo's proposal for a different
medical plan ix his apparent dissatisfaction with the medical
coverage provided him under a current Company plan. Recause
Mr. Colombo does not live in the Detroit metropolitan area and
camnot partizipate D1 HAP, he would receive a perscnal benefit
from the proposal if passed (assuming, for the 3zake of
argument, that it could be implemented). .

Aside from Mr. Colombo's personal interest in the
propesal, it can, at best, only affect employee stockholders in
-eertain geographic areas. Stockholders at large would not have
an interest in this proposal which deals with medical benefits
for employees. Accordingly, this proposal relates to a
personal claim or grievance sgainst the Company and reflects a
personal interest of Mr. Colombo, whe will derive a personal
benefit if ihe proposal 1is implemented. The interest is mnot
shared by Ford stockholders at large. Therefor., we bdelieve
the proposal may be omitted imder Rule ida-5\7)(4).

IV. Bnle 14a-8(c)(I).

The proposal contains numerous vague, indefinite and
misleading statements. The proposal requests Ford and HAP to
"look over the program by expanding its progrem.™ This
statenment is vague and indefinite in that it is unclear what
Mr. Colombo specifically 1s requesting by his statement. ¥For
instancé, ahould Ford review its existing health care options,
expand 'its medical plan to dinclude HAP, or consider other
health care providers in addition to HAP?




000075

o~ o
Y X

-5—

The firat "whereas” clause mentions the “Ford Hospital
and Clinic nov working together.”™ It is unclear hew their
working together would have any impac: on the proposed request
to institute HAP nationwide for the benrefit of Ford employees
and retirezs. Further, it 18 uncertain how the decision to
izmplement HAP nationwide would be influenced by whar HAP
=ghould and could™ pay as stated in point 2 of tha fourth
“Whereas” clause., Foint 3 requests that iord make reasonable
benefit payments "according to the federal medicare program.”
However, Mr. Colombo does not indicate what criteria should be
used to deteramine vhat is “reasonable” or if the federal
medicere plan should be the criteria for vhat is deemed a
“reasonable™ payment. We cannot determine what Point 4 of that
"Whereas™ clause requests of the Company. The entire proposal
is confusing and vague.

Mr. Colombo proposes that HAP be offered natlonwide.
As discussed earlier under section II. of this letter, because
HAP currently is not licensed on a nationwvide basis and it is
not practicsble for it to secure authority to operate
natio~vide under the current EMO licensing scheme, a suggestion
thzt h._' can be offered nationvide is misleading.

Accordingly, ve believe the proposal 1is vague,
indefinite and misleading and therefore may be omitted under
Rule 14a-8(c)(3). :

Cenclysion

FYor the reasons set forth adove and as further
discussed In the enclosed opinfon of Delavare counsel, it ia
Tespectfully submitted that the omission of the proposal from
the Company's proxy material for the 1989 Annual Meesting of ita
sctockholders 1s proper. A copy of this letter, together with
enclosures, is bei:zg sent to Mr. Colombo.

L
-

Very truly yours,
Rrwee 4, Loy

-~ Enclosures

ce: Hx;. Anthony Colombo

72104
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February 2, 1989 0000635

RESPONSE OF THE OFFICE OF CHIEF CGUNSEL
DIVISION OP CORPORATION FINANCE

Re: Pacific Telesis Group (the “Company”)
Incoming letter dated December 14, 1988

The Company's letter relates to a proposal that the Company
study the impact on communities of the closing or consolidation
of Company facilities.

In the past, the staff has permitted registrants to omit from
their proxy materials shareholder proposals dealing with plant
closings. Those cases involved either proposals dealing

with specific decisions regarding the closing or relocation of
particular plant facilities, or proposals raising questions

as to how companies intendad to deal generally with the broad
sccial and economic impact of plant closings or relocations,
or both. In all such cases, the staff concurred in registrants'
arguments that proposals could be omitted in reliance upon
Rule l4a-8(c)(7). That provision permits the exclusion of
proposals that deal with matters relating to the conduct of

a registrant's ordinary business operations.

In light of recent developments, including heightened state
and federal interest in the social and economic implications
of plant closing and relocation decisions, the staff has
reconsidered its position with respect to the applicability
GE Rule l4a-8(c)(7) to proposals dealing generally with the
broad social and economic impact of plant closings or
relocations. It is the Division's view that such proposals,
including the one that is the subject of the Company's letter,
involve substantial corporate policy considerations that go
beyond the conduct of the Company's ordinary business
operations. Accordingly, we do not believe that the Company
may rely on Rule l4a-8(c¢)(7) as a basis for omitting the
propcsal from its proxy material.

The staff's revised position, however, would not apply to
proposals concerning specific decisions regarding the closing

or relocation of particular plant facilities. Our position

with respect to those proposals remains unchanged and such
proposals would continue to be excludable pursuant to

Rule l4a-8(e¢)(7). 1In addition, it is the staff's view that

Rule 14a-8(c)(7) also would be available to exclude a proposal
that refers to the closing or relocation of a particular facility;
even if such proposal deals generally with the broad social

and economic of plant closings and relocations.

stncoraly.

Cecilia D. Blye
Special Counsel
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December 14, 1388

Securities Exchange Act of 1934
Section l4{(a)
Rule l4a-8(c)(7)

Divisior. of Corporation Finance
Securities and Exchange Commission
450 Fifth Street, N.W.

washington, D.C. 205489

Re: Pacific Telesis Group
Shareowner Proposals for 1989 Annual Meeting - Bryant

Ladies and Gentlemen:

This statement and the accompanying materials are submitted by
Pacific Telesis Group (the "Corporation™) pursuant to Rule
14a-8(d) under the Securities Exchange Act of 1934 (the "Act") as
a statement of reasons why a proposal submitted by Mr. Cliff
Bryant, a shareowvner of the Corporation, may properly be omitted
from the proxy statement and form of proxy (collectively the
"Proxy Materials”™) for the Corporation's 1989 annual meeting of
shareowners. The proposal and its supporting statement
(collectively the "Proposal”) are attached hereto as "Exhibit A",

The Corporation plans to mail definitive proxy materials to its
stockholders on or about March 15, 1989. Pursuant to Rule 14a-6,
the Corporation is not required to file a preliminary proxy
statement for its 1989 annual meeting of shareowvners.

Proposal
Mr. Ciiff Bryaint sets forth his proposal as follows:

“Resolved:

That Pacific Telesis in joint discussions with it's
labor partners, study the impact to communities of the
closing or consolidation of Pacific Telesis facilities and
be it further resolved that alternatives be developed that
help mitigate those corporate decesions [sic] such as, but
not limited to:
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o Locating new facilities where feasible within
commutable range of old outdated otffices.

(4] Remodeling or rebuilding clder offices into new
more efficient work environments.

© - Reducing centracc labor in those communities
vhere office closures occur and make provisions
for Pacific Telesis employees to perform such
work.

o} Study other alternatives developed by officers of
the company, there [sic) staff's [sic], and other
business partners.

Whereas this policy would seek to eliminate the burden of
laid~off workers being placed on the community and
encouraging corporate responsibility for the future of its
vork force.”

Rule 14a-8(c){(7;

It is my opinion as counsel for the Ccrporation that this
proposal may properly be omitted from the Corporation's proxy
Statement and form of proxy for its 1989 Annual Meeting on the
basis cf Rule 14a-8(c)(7) under tae Act. HKule 14a-3(c)(7)
provides that a registrant may omit a proposal and any statement
in support thereof from its proxy statement and form of proxy
"[i]f the proposal deals with a matter relating to the conduct of
the ordinary business operations of the registrant.” The
foregoing proposal relates to the closing of Corporation
facilities, and the Division of Corporaticn Finance of the
Securities and Exchange Commission (the "Division®) has
consistently allowed for the omission of share owner proposals
dealing with the closing of company facilities under Rule
l4a-8(c) (7). See, General Electric Company, available January
29, 1988 (attached hereto as Exhibit "B"). Such proposals have
been excludable even where they go beyond a mere request that the
Board of Directors reconsider or reverse the decision to close a
particular facility, and also where the proposal seeks a report
or a policy statement from the Board in connection with the
closing of a facility.

The fact that the Proposal requests a cocmmunity impact study and .
a2 study of alternatives to the closing or consolidation of the
Corporation's facilities does not carry this proposal out=ide the
rationale for exclusion under Rule 14a-8(c)(7). In Exchange Act

Release No. 34-20091, 48 Fed.Reg. 38218, 38221 (1983), pursuant

to which amendments were made to Rule 14a-8, the Securities and

Exchange Commission (the "Commission®) noted that its staff had

taken the interpretative position in the past "that proposals
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requesting issuers to prepare reports on specific aspects of
their business or to form special committees to study a segment
of their business would not be excludable under Rule i
14a-8{c){7)." In response, the Commission adopted a significant
change in such interpretation of Rule 14a-8(c}(7):

"Because.this interpretation raises form cver substance
and renders the provisions of paragraph (c)(7) lzrgely a
nullity, the Commission has determined to adopt the
interpretative change set forth in the Proposing
Release. Henceforth, the staff will consider whether
the subject matter of the special report or the
committee involves a matter of ordinary business; where
it does, the proposal will be excludable under Rule
l4a-8(c)(T)."

Because the subject matter of the Proposal, the closing or
consolidation of Corporation facilities, squarely addresses
matters within the discretion and determination of the Board of
Directors, it cannot escape exclusicn under Rule lia-8(c)(7) by
requesting a special study or report.

Based upon the foregoing, and upon numerous "no action®™ letters
cited by General Electric Company's counsel in Exhibit B appended
hereto, it appears that Mr. Bryant's proposal may properly be
omitted fr?m the Corporation‘'s proxy materials pursuant to Rule
14a-8(c) (7).

Conclusion

As required by Rule 14a-8(d), a copy of this letter is Leing sent
to Mr, Bryant with a letter notifying him of the Corporation's
intention not to include the Proposal in the Proxy Materials, A
copy of such letter is attached hereto as “"Exhibit C".

The ordering of printing supplies and other arrangements in
connection with the preparation of the Proxy Materials are
already under way. Therefore, we would appreciate your response
to our position that the Proposal may properly be omitted from
the Proxy Materials no later than January ll, 1389.

Enclosed herewvith are five copies of this letter, together with
six copies of the attachments, as required by Rule 1l4a-8(d). I
also have enclosed an additional copy of this lecter, without
attachrents, and a self-addressed stamped envelope. Please
return the additional copy to me stamped "received."”
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If you have any questions regarding the foregoing, please cortact
me at the number set forth above, or Elizabeth K. Roemer, Esg. on

(415) 394-3533, collect.

Sincerely,

«%.'Duane G. Henry
/ Senior Counsel

Enclosures
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DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative. ‘

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

[t is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8()) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company’s
proxy material.




November 20, 2002

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  The Valspar Corporation
Incoming letter dated October 31, 2002

The proposals relate to life insurance, plant closings and dividends.

There appears to be some basis for your view that Valspar may exclude the
proposals under rule 14a-8(e)(2) because Valspar received them after the deadline for
submitting proposals. Accordingly, we will not recommend enforcement action to the
Commission if Valspar omits the proposals from its proxy materials in reliance on
rule 14a-8(e)(2). In reaching this position, we have not found it necessary to address the
alternative bases for omission upon which Valspar relies.

Sincerely,

ce K. Lee
Special Counsel




