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November 3, 2002

PROCESSED

Mark A. Leahy :

Fenwick & West, LLP 7 FEB 102003 /93 o
Two Palo Alto Square

Palo Alto, CA 94306 g&m%m

Re:  Vicinity Corporation g

Incoming letter dated September 27, 2002
Dear Mr. Leahy:

This is in response to your letter dated September 27, 2002 concerning the
shareholder proposal submitted to Vicinity by Moloco. Our response is attached to the
enclosed photocopy of your correspondence. By doing this, we avoid having to recite or
summarize the facts set forth in the correspondence. Copies of all the correspondence also
will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which sets
forth a brief discussion of the Division’s informal procedures regarding shareholder
proposals.

Sincerely,

Martin P. Dunn
Deputy Director

cc: Moloco, LLC
2033 North Main Street, Suite 440
Walnut Creek, CA 94596
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FENWICK & WEST LLP
A LIMITED LIABILITY PARTNERSHIP

TWO PALO ALTO SQUARE | PALO ALTO, CA 94306
TEL 650.494.0600 | FAX 650.494.1417 | www.fenwick.com

September 27, 2002

Office of the Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
450 Fifth Street, N.W.

Washington, DC 20549

Re: Vicinity Corporation Stockholder Proposal Submitted by Moloco, LLC

Ladies and Gentlemen:

Our client Vicinity Corporation, a Delaware corporation (“Vicinity”), received a letter dated July
30, 2002 from Moloco, LLC (the “Proponent”) submitting proposals (the “Propeosals’) for inclusion in
Vicinity’s proxy card and other proxy materials for the next annual meeting of Vicinity’s stockholders.

Pursuant to Rule 14a-8(j) under the Securities Exchange Act of 1934, as amended, and on behalf
of Vicinity, we request confirmation that the Staff of the Securities and Exchange Commission (the
“Staff”’) will not recommend enforcement action if, for the reasons stated below, Vicinity excludes all of
the Proposals from its proxy card and other proxy materials to be distributed to Vicinity’s stockholders in
connection with its annual meeting.

Attached to this letter are copies of the correspondence to date regarding the Proposals.
Specifically, enclosed are the following:

. Letter dated July 30, 2002 to Vicinity from the Proponent stating the original eleven
proposals;

e  Letter dated August 12, 2002 from Vicinity to the Proponent, notifying the Proponent of
eligibility and procedural defects in the Proposals;

e  Letter dated August 19, 2002 from the Proponent to Vicinity, outlining a proposal for
Vicinity to combine with another company affiliated with certain members of Moloco in a
cash-election merger; and

e  Letter dated August 26, 2002 from the Proponent to Vicinity, purporting to remedy the
defects in the Proposals.

Pursuant to Rule 14a-8(j)(2), six additional copies of this letter and the attachments are enclosed.
Pursuant to Rule 14a-8(j)(1), on behalf of Vicinity, we are simultaneously providing a copy of this letter
and the attachments to the Proponent.
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Description of the Proposals

According to a Schedule 13D filed by the Proponent, the Proponent is a closely held entity
formed for the purpose of acquiring equity ownership in Vicinity and to execute the plan described below,
and currently owns approximately 7% of Vicinity’s outstanding stock. One of the three managing
members of the Proponent is an ex-founder of Vicinity, and one of the three officers of the Proponent is a
former general counsel of Vicinity.

The Proposals consist of: (i) nomination of two representatives of the Proponent for election to
the board of directors of Vicinity, and (ii) several proposals to amend various provisions of Vicinity’s
certificate of incorporation and bylaws. In its August 12 letter, Vicinity informed the Proponent that the
Proposals related to Vicinity’s certificate of incorporation require board approval as a matter of Delaware
law. In its August 26 letter, the Proponent revised the certificate of incorporation and bylaw Proposals it
seeks to include in Vicinity’s proxy card and materials to be in precatory form, as recommendations for
Vicinity’s board of directors to take the actions described.

In addition to submitting the Proposals, the Proponent also proposed a plan, as communicated
verbally by the Proponent during the course of meetings with Vicinity (and as referenced in the
Proponent’s Schedule 13D filings with the Commission), for Vicinity to combine with Mercanti Systems,
Inc. (“Mercanti’), a privately held company affiliated with members and officers of the Proponent.
Kevin Lyons, a Vice President of the Proponent, is the Chief Executive Officer of Mercanti.

Pursuant to the Proponent’s plan, the combination would take the form of a “cash-election
merger”, in which each Vicinity stockholder would be eligible to receive a portion of Vicinity’s own cash
balance, stock in the combined entity, or a combination of both. The Proponent has stated in a Schedule
13D that it expects that most of Vicinity’s stockholders would elect to receive cash in lieu of shares, and
that as a result the Proponent and its affiliates would become majority owners of the combined company.
The Proponent has also indicated that it would establish its officers and members as officers and directors
of Vicinity following the merger.

Reasons for Excluding the Proposals

We believe that the Proposals may be excluded from Vicinity’s proxy card and other proxy
materials, or that the Proponent was not eligible to submit the Proposals for inclusion, as applicable, on
the following four grounds:

e  Rule 14a-8(i)(8) — because one of the Proposals provides for the election of nominees of the
Proponent to the board of directors of Vicinity;

¢ Rule 14a-8(i)(4) — because the Proposals are designed to result in benefits to the Proponent,
or to further personal interests, not shared by the other stockholders at large;

¢ Rule 14a-8(b) — because the Proponent did not continuously own Vicinity stock for the
required time period and did not provide Vicinity with the required verification of its stock
ownership; and

¢  Rule 14a-8(c) — because the Proponent has submitted more than one proposal.
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Discussion

1. One of the Proposals provides for the election of nominees of the Proponent to the board of
directors of Vicinity and, therefore, is excludable under Rule 14a-8(i)(8).

The Proponent, in its original July 30 letter, outlined a Proposal to elect John H. Barnet and Seth
R. Alpert to Vicinity’s board of directors. In response to Vicinity’s letter of August 12, 2002 identifying
certain eligibility and procedural defects under Rule 14a-8, the Proponent re-submitted a modified version
of the Proposals that no longer includes the director nominees. Nevertheless, in its response, the
Proponent continues to assert that Vicinity is required to include the Proponent’s director nominees in
Vicinity’s proxy card and other proxy materials.

Rule 14a-8(i)(8) permits a company to exclude a proposal that “relates to an election for
membership on the company’s board of directors.” The Commission has consistently taken the position
that proposals, like the one at issue, that relate to the election of particular person(s) to a board of
directors may be excluded. See, e.g., Lipid Sciences, Inc. (May 2, 2002); United Park City Mines (June
30, 1983). Since the Proponent seeks to nominate for election two specifically named individuals, we
believe that Vicinity may properly exclude this Proposal pursuant to Rule 14a-8(i)(8).

The Proponent has asserted an alternative theory — namely that the procedures set forth in Article
[1, Section 14 of Vicinity’s bylaws (a copy of which is attached) for a stockholder to nominate a director
candidate for election at an annual stockholders’ meeting signifies that Vicinity has waived its ability to
exclude director nominations under Rule 14a-8(i)(8). However, the Proponent’s claim is without merit.
Vicinity’s bylaws set forth procedures that are typical for public companies incorporated in Delaware.
These procedures include requiring a stockholder to provide Vicinity timely notice and a sufficient
description of any proposals that it wishes to bring before a stockholder meeting. If such a proposal
provides for nomination of a person for election to Vicinity’s board of directors, the stockholder must
provide background information about the nominee, which enables the company to learn about a potential
candidate to its board of directors. In no way do Vicinity’s bylaws contain an express or implied waiver
of its ability to exclude director nominees pursuant to Rule 14a-8(i)(8). Accordingly, Vicinity seeks to
exclude this Proposal pursuant to Rule 14a-8(i)(8) despite the Proponent’s claim. We have confirmed
with the Staff, through a telephone conversation with Keir Gumbs on September 20, that no opinion of
counsel is required with respect to this matter.

2. The Proposals are designed to result in benefits to the Proponent, or to further personal
interests, that are not shared by the other stockholders at large and, therefore, are
excludable under Rule 14a-8(i}(4).

Rule 14a-8(i)(4) provides that the company may exclude a stockholder proposal if “the proposal
... is designed to result in a benefit to [the stockholder], or to further a personal interest, which is not
shared by the other shareholders at large.” A common issue that arises under this rule is whether a
proposal, that on its face appears to benefit all shareholders generally, may be excluded. The
Commission has clarified that a proposal may be excluded, despite being drafted in such a way that it
might relate to matters which may be of general interest to all security holders, if it is clear from the facts
that the proponent is using the proposal as a tactic to further a personal interest. Exch. Act Release No.

23275-00505/1297012




Office of Chief Counsel
September 27, 2002
Page 4

19135 (Oct. 14, 1982). As a consequence, the application of this rule has frequently required the Staff to
assess the proponent’s motivation, often on the basis of correspondence and the proposal alone.

In this situation, it is clear from the face of the Proponent’s Schedule 13D filings with the
Commission, and from meetings between the Proponent and Vicinity, that the Proponent is raising the
Proposals in order to facilitate a takeover of Vicinity. The Proponent claims to be taking this action in the
interests of all Vicinity stockholders.! However, the Proponent stands to derive several special benefits
from such a takeover, over and above any benefit that the Proponent claims might be available to the
other Vicinity stockholders at large. In particular:

o The Proponent’s plan would result in the acquisition of Mercanti, a company that, as
stated above, is closely affiliated with the Proponent and its officers and members.” This
plan provides for the combined company to retain in excess of $10 million of Vicinity’s
current cash balance. (It is Vicinity’s understanding that Mercanti, formed nearly three
years ago, curtently generates no revenues and has no customers.) The Proponent stated
in its Schedule 13D that it expects that it and its affiliates would become the majority
owner of the combined company. In this case, the retained cash amount would largely
inure to the benefit of the Proponent and its affiliates, and would therefore add value to
financial and personal investments that the Proponent’s members have made in Mercanti.

. Presumably, Mercanti stockholders would also receive some benefit in the proposed
merger — for example, stock in the combined entity, or perhaps also an election to receive
cash. Assuming this to be the case, the proposed transaction would increase the value of
the Mercanti stock held by officers and members of the Proponent, who therefore stand to
derive a direct financial benefit that would not be available to other Vicinity stockholders.

. Finally, both former executives of Vicinity affiliated with the Proponent stand to regain
their executive positions at Vicinity.

Accordingly, we believe that Vicinity may properly exclude the Proposals from its proxy
materials pursuant to Rule 14a-8(i)(4) because the Proponent has designed the Proposals to result in
special benefits to, and to further personal interests of, the Proponent (and its affiliates) that are not shared
by other Vicinity the other stockholders at large.

' As publicly announced, Vicinity’s board of directors has unanimously rejected the Proponent’s merger proposal as
not being in the best interests of its stockholders.

? The Proposals themselves do not mention the Proponent’s plan to merge Vicinity with Mercanti. However, the
Proponent has filed a Schedule 13D describing its plan to merge Vicinity with “another company affiliated with
certain members of Moloco that Moloco believes to be an excellent strategic fit for the company.” The Schedule
13D filing does not specifically name Mercanti, nor does it disclose the specific interests of the Proponent and its
officers and members in Mercanti. However, the Proponent has stated in meetings with Vicinity and in a proposal to
Vicinity’s board of directors that the Proponent intends for the “other company” to be Mercanti.
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3. The Proponent was not eligible to submit the Proposals under Rule 14a-8(b) because the
Proponent has not continuously owned Vicinity stock for the required time period and did
not provide Vicinity with the required verification of its stock ownership.

To be eligible to submit the Proposals for inclusion in Vicinity’s proxy materials, Rule 14a-
8(b)(1) requires that Proponent must have continuously held at least $2,000 in market value, or 1%, of
Vicinity’s common stock for at least one year from the date the Proponent submitted the Proposals to
Vicinity. The Proponent submitted the Proposals on July 30, 2002. However, according to a Schedule
13D filing made by the Proponent, it first acquired shares of Vicinity’s common stock on July 9, 2002
(and in fact, the Proponent was only formed in June 2002). In accordance with Rule 14a-8(f), Vicinity
informed the Proponent of this eligibility defect in its letter dated August 12, 2002.

In its response dated August 26, 2002, the Proponent asserts that it meets the “substance and
spirit” of Rule 14a-8(b)(1) because both the ex-founder and the former officer of Vicinity each
continuously held shares of Vicinity common stock for a period of one year prior to July 30, 2002, and
because each of these members made a capital contribution of all of his shares of Vicinity stock to the
Proponent. In essence, the Proponent asserts that it should be able to “tack” the holding period of the two
members who contributed stock to Vicinity.

The Commission adopted the one-year stock ownership requirement in order to curtail abuse of
Rule 14a-8 by requiring stockholders who put the company and other stockholders to the expense of
including a proposal in the proxy statement to have some measured economic stake or investment interest
in the company. Exch. Act Release No. 34-20091 (Aug. 16, 1983). We submit that the instance at hand
is an example of the type of abuse this rule seeks to prevent. The Proponent was just recently formed, is
not a long-term stockholder, and is essentially requesting that Vicinity finance a portion of its takeover
efforts (which as described above are designed to further special interests of the Proponent).

We have found no precedent in existing no-action letters permitting tacking between a
partnership or a LLC and its owners for purposes of calculating the Rule 14a-8(b)(1) holding period. The
circumstances in which the Staff has permitted tacking’ arise primarily in the spin-off context, where
owners of shares in a spun-off company are permitted to tack the holding period of their shares in the
parent company. See, e.g., ESCO Electronics Corp. (Dec. 12, 1990). However, the primary rationale in
those cases was that the stockholders did not make an investment decision about whether to acquire
shares in the spun-off company.

In the instance at hand, contribution by the members to the Proponent was entirely voluntarily.
Instead, we believe that New Jersey Resources Corp. (Dec. 3, 1997) is more instructive to the situation at
hand. There, a stockholder held shares personally for a period of nine months prior to submitting a
stockholder proposal, and held the shares in joint tenancy prior to that. The Staff determined that the
stockholder was not allowed to tack her nine-month personal share ownership with the period in which
she held the shares in joint tenancy, on the basis that to allow tacking would allow joint tenancies to evade
the Rule 14a-8(c) “one proposal” rule by converting joint tenancies into individual ownership interests.

* We acknowledge that the Commission has in the past allowed co-proponents to aggregate holdings (as compared
to tacking), but only for purposes of meeting the $2,000 threshold, rather than the one-year requirement. This
distinction is supported by the different policies underlying the two rules.

23275-00505/1297012



Office of Chief Counsel
September 27, 2002
Page 6

Moreover, tacking is not justified on the basis that the Proponent and the members who
contributed the shares are essentially one and the same — the Proponent is an entirely different ownership
entity from the members. See, e.g., Aura Systems (June 30, 1998) (chairman of a company who owned
less than 50% of the company’s stock was not deemed the same entity for purposes of Rule 14a-8(c));
ONBANCorp (Feb. 15, 1996).

Finally, the Proponent did not hold the shares contributed by the members until after it had
submitted the Proposals. According to the Proponent’s Schedule 13D filing, the only shares held by the
Proponent at the time it submitted the Proposals were shares acquired on the open market.*

The Commission has strictly construed the one-year requirement of 14a-8(b)(1). See, e.g.,
Federal Bancorp, Inc. (Feb. 25, 1999); Alaska Air Group, Inc. (Jan. 27, 1999) (proposal excludable in
both cases where the proponent missed the one-year period by less than one week). Rule 14a-8 places the
burden of proving one-year continuous ownership on the Proponent. For the foregoing reasons, we do
not believe that this burden has been satisfied, and we believe that the Proponent was not eligible to
submit the Proposals for inclusion.

Alternatively, if the Staff believes that this burden has been satisfied, then the Proponent has still
failed to provide written verification of stock ownership in accordance with Rule 14a-8(b)(2). If the
Proponent is allowed to tack the holding period of the two members, then the members must have
provided the required verification of their stock ownership under this rule. According to the “Statements
of Ownership” provided by these members with the Proponent’s response letter of August 26, these
members were not the record holders of these shares; instead, they were held in custodian accounts at
Bear Stearns & Company. Accordingly, these members were required to have Bear Stearns provide
written verification of this stock ownership. They did not do so, and instead only provided individually
signed “Statements of Ownership”, despite Vicinity’s letter to the Proponent highlighting this
requirement.” Accordingly, on the basis of this procedural deficiency, Vicinity should be allowed to
exclude the Proposals.

4. All but one of the Proposals may be excluded under Rule 14a-8(c).

Originally, the Proponent submitted eleven different proposals to Vicinity, most of which
contained multiple “sub-proposals”. After Vicinity explained to the Proponent that a stockholder may
submit no more than one proposal for a particular stockholder meeting, the Proponent simply
consolidated the eleven Proposals into one. However, this newly-combined Proposal continues to relate
to different concepts. See, e.g., BostonFed Bancorp (March 5, 2001). At best, the Proposals could be
construed as two Proposals: one providing for the nomination of directors, and the other providing for the
amendment of various provisions of Vicinity’s certificate of incorporation and bylaw, and at worst these
still constitute eleven (or more) different proposals. Either way, the Proponent has submitted more than
one proposal, in violation of Rule 14a-8(¢).

* The Proponent’s Schedule 13D filing dated July 24, 2002 states that these capital contributions were made on July
31, 2002; after receiving Vicinity’s letter informing them of this eligibility deficiency, each of these two members
executed a “Statement of Ownership”, attached to the Proponent’s August 26 letter, representing that each of these
members had agreed to make these contributions on July 30, 2002. Regardless of when any such agreement might
have been made, the Proponent did not actually own these shares until after it had submitted the Proposals.

SIn addition, neither of these members has filed a Schedule 13D.
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Request for 80-Day Waiver

We are sending this letter more than 80 days in advance of the date that Vicinity anticipates filing
its definitive proxy statement with the Commission. However, in light of the Proposals submitted by the
Proponent, Vicinity would like the flexibility to deliver its proxy materials to its stockholders earlier than
the originally scheduled date (although Vicinity would preserve the discretion to keep to its original
schedule). The basis for this request is that if Vicinity does include some or all of the Proposals in its
proxy materials, custodian brokers may not have discretion to vote the shares held by their customers on
these matters due to the rules of the New York Stock Exchange, and therefore Vicinity may determine
that extra time is necessary for the beneficial holders to consider and vote upon these matters.
Accordingly, we hereby request that the Staff, in the exercise of its discretion under Rule 14a-8(j)(1),
waive the 80-day requirement (should Vicinity choose to change its schedule).

Conclusion

For the foregoing reasons, we request your confirmation that the Staff will not recommend any
enforcement action to the Commission if Vicinity excludes the Proponent’s director nominees and other
Proposals from Vicinity’s proxy card and other proxy materials for its next annual stockholders’ meeting.
If the Staff has any questions, requires additional information or has formulated a response to our request,
please contact me by telephone at (650) 494-0600 or by facsimile at (650) 494-1417. Should the Staff
disagree with our conclusions regarding the omission of the Proposals from Vicinity’s proxy materials,
we would appreciate the opportunity to confer with a member of the Staff before the issuance of its
response. In addition to the six copies of this letter required pursuant to Rule 14a-8(j), we have included
an extra copy. If you would kindly acknowledge receipt of this letter and the enclosures by date-stamping
the extra copy and returning it to me in the self-addressed, stamped envelope, [ would appreciate it.

Singerely,

WL

ark/A. Leahy
Enclosures

cc: Charles W. Berger, CEO of Vicinity
Maury Austin, CFO of Vicinity
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MoOLOCO, LLC
2033 North Main Street, Suite 440
Walnut Creek, CA 94596

July 30, 2002

Maury Austin

Secretary

Vicinity Corporation

370 Sun Aleso Avenue
Sunnyvale, California 94085

Dear Maury:

As I mentioned in my meeting with Chuck Berger this morning, Moloco, LLC is submitting the
attached materials to your attention as required by Vicinity’s Bylaws. Under the current Bylaws,
any nominations and proposals for business to be conducted at the next annual meeting of
stockholders must be submitted by the close of business on July 31, 2002.

While we felt it necessary to deliver these proposals to comply with the notice requirement, it is
our desire to work with the management and board of directors of Vicinity amicably and
expeditiously to fashion a rccapitalization transaction that will deliver significant near term value
to Vicinity’s stockholders. Accordingly, we reserve the right to withdraw the attached
nominations and proposals.

We look forward to working with you in the very near future.

Sincerely,

Tim Bacci

Moloco, LLC

cc: Chuck Berger
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EXHIBIT 1:

NOTICE OF NOMINATIONS AND PROPOSAILS
for the Corporation’s 2003 Annual Meeting of Stockholders

Moloco LLC, a California limited liability company, with offices at 2033 North
Main Street, Suite 440, Walnut Creek, California 94596, hereby gives notice, under Section 14
of the Amended and Restated Bylaws of Vicinity Corporation (“Vicinity™), of the following
director nominations and business to be brought before the stockholders at Vicinity’s next annual
meeting of stockholders: :

(1) the nomination of two individuals to the board of directors of Vicinity; and

2) proposals to amend or repeal certain provisions of Vicinity's Restated Certificate
of Incorporation and Amended and Restated Bylaws to remove certain
existing anti-takcovcr provisions and provide for greater stockholder democracy

each as more fully described below.

As of July 30, 2002, Moloco was the beneficial owner of 1,585,000 shares of
Vicinity's common stock, par value $0.001 per share, held through an account at Bear Stearns
and Company. ‘

Moloco is hereby nominating John H. Bammet and Seth R. Alpert for election at
the Corporation’s 2003 annual meeting of stockholders (i.e., the next annual meeting of the
Corporation’s stockholders) as Class III directors of the Corporation, to serve until the 2006
annual meeting of stockholders or such time as their successors have been duly elected and
qualified. A “Statement of Required Disclosures Concerning Director Nominees” covering
Messrs. Bamet and Alpert, containing all information that is required to be disclosed in
solicitations of proxies for election of directors in an election contest, or is otherwise required
pursuant to applicable federal securities laws, including, without limitation, Regulations 14A
under the Securities and Exchange Act of 1934, as amended, and Rule 14a-11 thereunder and
their written consents to being named in the Corporation’s proxy statement as a nominee and to
serving as directors if elected is attached.

In addition, Moloco is hereby presenting a number of proposals (summarized
below) for consideration by the Corporation’s stockholders at the Corporation’s 2003 annual |
meeting of stockholders (i.c., the Corporation’s next annual meeting of stockholders).

A brief description of the business that Moloco proposes to bring before the
meeting, the reasons for conducting such business at the meeting, and Moloco’s material
interests in the proposed business is set forth below.

L. BRIEF DESCRIPTION OF PROPOSED DIRECTOR NOMINATIONS AND
OTHER BUSINESS

Election of Two Class III Directors

Proposal No. 1 ‘-- Election of Moloco nominees as Class I1I Directors

Proposal No. 1 provides for the election of John H. Barnet and Seth R. Alpert to serve as Class
I directors until the 2006 annual meeting of stockholders.

10
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Proposal No. 2(a) -- Amendment of Restated Certificate of Incorporation to Remove Board

Amendments to Restated Certificate of Incorporation and Bylaws

Ability to Amend Bylaws to Set Number of Directors.
Article VII of the Corporation’s Restated Certificate of Incorporation grants the board of

directors authority to amend the bylaws to set the number of members of the board of directors.

~ Proposal No. 2(a) would repeal Article VII of the Restated Certificate of Incorporation. In

conjunction with Proposal No. 2(b), Proposal No. 2(a) would remove the authority of the board
of directors to sct thc number of dircctors and vest such authority solely with the stockholders.

Proposal No. 2(h) — Related Amendment to Bylaws to Provide that Only Stockholders May

Amend Bylaws

As currently drafted, Section 1 of Article VIII of the Bylaws gives concurrent authority to the

board of directors, upon a majority vote of the number of directors then in office, and the
stockholders, by a vote of sixty-six and two-thirds percent of the outstanding stock of the

Corporation, to rescind, alter, amend, repeal bylaws, and to make new bylaws, provided (in the

case of the stockholders) that notice of the proposed amendment, modification, repeal or

adoption is given in the notice of the applicable annual or special meeting. In addition, Section 1
of Article VIII of the Bylaws provides that any bylaw made or altered by the stockholders may
be altered or repealed by either the board of directors or by the stockholders. As a complement
to Proposal No. 2(a), Proposal No. 2(b) would delete Section 1 of Article VIII of the Bylaws to
remove the ability conferred by thc Bylaws on the board of directors to rescind, alter, amend,
repeal bylaws and to make new bylaws and to remove certain procedural restrictions on the

ability of stockholders to rescind, alter, amend, repeal, make or adopt bylaws.

Proposal No. 3 -- Modification of Provision for Filling Newly Created Directorships

Proposal No. 3 provides for the amendment of Section 4 of Article III of the Bylaws to provide
that any newly created directorships may not be filled by the board of directors but only by the
stockholders. The Bylaws currently provide that both vacancies and newly created directorships

may be filled by a majority of the directors then in office or by a sole remaining director.
Proposal No. 3 would eliminate the power of the board of directors to fill newly created

directorships vacancies and vest such power exclusively in the stockholders. In particular, the
amendment would delete the third sentence of Section 4 of Article IIl of the Bylaws and replace

it with the following:

Received

“A vacancy or vacancies in the board of directors shall be deemed
to exist in the case of the death, retirement, resignation or removal
of any director, or if the board of directors by resolution declares
vacant the office of a director who has been declared of unsound
mind by an order of court or convicted of a felony. A vacancy or

. vacancies in the board of directors shall not be deemed to exist if

08-02-02

the authorized number of directors shall be increased, or if the
stockholders fail at any meeting of stockholders at which any
director or directors are elected, to elect the full authorized number
of directors to be voted for at that meeting; rather, the directorships
resulting from such an increase and any such anthorized but
unelected directorships shall instead be treated as newly created
directosships, and such newly created directorships may only be
filled by a majority of the stockholders entitled to vote thereon.”
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Proposal No. 4(a) -- Repeal of Article VITI of the Corporation’s Restated Certificate of
Incorporation Creating a Classified Board of Directors A

Proposal No. 4(a) would declassify the Corporation’s board of directors and repeal Article VIII
of the Corporation’s Restated Certificate of Incorporation which classifies the board of directors
into three classes, each serving three-year terms. The effect of this proposal is to declassify the
board, reduce directors’ terms from three years to one year and to sub_;ect all of the Corporation's
directors to annual election.

Proposal No. 4(b) -- Amendment of Bylaws to Remove Classified Board Elections

Proposal No. 4(b) is related to Proposal 4(a) and provides for a complementary conforming
amendment of Article III, Section 3 of the Bylaws to modify the term of office of members of
the board of directors from three years to one year and to require each member of the board of
directors to stand for election at each annual meeting of stockholders. In particular, the
amendment would delete the text of Article ITI, Section 3 and replace it with the following:

“Directors shall be elected at the annual meeting of the
stockholders. Each director shall hold office until his or her
successor is elected and qualified or his or her earlier resignation
or removal.”

Proposal No. 5(a) -~ Amendment of Restated Certificate of Incorporation to Delete
Prohibition on Stockholder Action by Written Consent

Proposal No. 5(a) would repeal Article X of the Corporation’s Restated Certificate of
Incorporation, which provides no action shall be taken by the stockholders except at a duly
convened annual or special meeting of stockholders and that stockholders may not take action by
written consent. The effect of Proposal No. 5(a) and the related Proposal No. 5(b) would be to
allow the Corporation’s stockholders to act by written consent, without a mecting,. .

Proposal No. 5(b) -- Amendment of Bylaws to Delete Restrictions which Prevent

Stockholder Action by Written Consent

As currently drafted, Section 10 of Article I of thc Corporation’s Bylaws effectively prohibits
stockholders from acting by written consent in lieu of a meeting by providing the stockholders
may take action only at a regular or special meeting of stockholders. Together with Proposal
5(a), Proposal No. 5(b) would expand the stockholders ability to exercise their rights by
providing stockholders with the authority to act by written consent. As amended, Section 10 of
Article II of the Corporation's Restated Bylaws would provide as follows:

“(a)  Any action required by statute to be taken at any annual or
special meeting of the stockholders, or any action which may be
taken at any annual or special meeting of the stockholders, may be
taken without a meeting, without prior notice and without a vote, if
a consent in writing, setting forth the action so taken, shall be
signed by the holders of outstanding stock having not less than the
minimum number of voles that would be necessary to authorize or
take such action at a meeting at which all shares entitled to vote
thereon were present and voted.”

12
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“(b) Every written consent shall bear the date of signature of
each stockholdcr who signs the consent, and no written consent
shall be effective to take the corporate action referred to therein
unless, within sixty (60) days of the earliest dated consent
delivered to the corporation in the manner herein required, written
consents signed by a sufficient number of stockholders to take
action are delivered to the corporation by delivety to its registered-
office in the State of Delaware, its principal place of business or an
officer or agent of the corporation having custody of the book in
which proceedings of meetings of stockholders are recorded.
Delivery made to a corporation’s rcgistered office shall be by hand
or by certified or registered mail, return receipt requested.”

“(c) Prompt notice of the taking of the corporate action without
a meeting by less than unanimous written consent shall be given to
those stockholders who have not consented in writing. If the
action which is consented to is such as would have required the
filing of a ccrtificatc undcr any scction of the Dclawarc General
Corporation Law if such action had been voted on by stockholders
at a meeting thereof, then the certificate filed under such section
. shall state, in lieu of any statement required by such section

- concerning any vote of stockholders, that written consent has been
given in accordance with Section 228 of the Delaware General
Corporation Law.”

Proposal No. 6(a) -- Amendment of Restated Certificate of Incorporation and Bylaws to
Allow Stockholders to Call Special Meetings

Proposal No. 6(a) would amend Article XI of the Corporation’s Restated Certificate of
Incorporation to allow special meetings of stockholders to be called by one or more stockholders
who are the beneficial or record owners of an aggregate of ten percent (10%) or more of the total
outstanding sharcs of voting stock of thc Corporation. As presently in cffect, Article X1 of the
Corporation’s Restated Certificate of Incorporation provides that “Special meetings of the
stockholders of the Corporation for any purpose or purposes may be called at any time by the
Chairman of the Board of Directors, or by a majority of the members of the Board of Directors,
or by a committee of the Board of Directors which has been duly designated by the Board of
Directors and whose powers and authority, as provided in a resolution of the Board of Directors
or in the Bylaws of the Corporation, include the power to call such meetings, but such special
meetings may not be called by any other person or persons; . .. ."”

As currently in effect, Article XTI has the effect or preventing stockholders from calling special
meetings. Proposal No. 6(a) together with Proposal No. 6(b) would restore the ability of
stockholders to call special meetings. Specifically, Proposal No. 6(a) would amend and restate
the first clause of the first sentence of Article X1 to read in its entirety as follows:

“Special meetings of the stockholders of the Corporation for any
purpose or purposes may be called at any time by the Chairman of
the Board of Directors, or by a majority of the members of the
Board of Directors, or by a committee of the Board of Directors

- which has been duly designated by the Board of Directors and
whose powers and authority, as provided in a resolution of the
Board of Directors or in the Bylaws of the Corporation, include the

13

’
. 3

Parsived  08~02-G2 15:02 From-650 237 0759 To-FENWICK & WEST Page 014




h8/02/20,02 FRI 14:15 FAX 650 237 0759 VICINITY CORP [@o1is

power to call such meetings, or by one or more stockholders of the
Corporation who in the aggregate are the beneficial or record
owners of ten percent (10%) or more of the total outstanding
shares of stock of the corporation then entitled to vote, but such
special meetings may not be called by any other person or persons;

Proposal No. 6(b) -- Amendment of Restated Cerhﬁcate of Incorporation and Bxlaws lo
Allow Stockholders to Call Special Meetings

As currently drafted, Article 11, Section 3 of the Corporation’s Bylaws does not authorize
stockholders to call special meetings of stockholders. To expand stockholders’ ability to
exercise their voting rights, Proposal No. 6(b) would amend Article II, Section 3 to allow a |
stockholder or stockholders who in the aggregate own ten percent (10%) or more of the
Corporation’s outstanding common stock or voting power to call special meetings of
stockholders. In particular, Section 3 of Article I would be amended to provide as follows:

“Special meetings of the stockholders, may be called at any time
by the chairman of the board of directors, a majority of the
members of the board of directors, or by one or more stockholders
who in the aggregate are the beneficial or record owners of ten

" percent (10%) or more of the total outstanding shares of stock of
the corporation then entitled to vote.”

Proposal No. 7 -- Repeal of Article V and Article VI of the Comorahon’s Restated
Certificate of Incorporation.

Proposal No. 7 would repcal in their entirety Article V of the Corporation’s Restated Certificate
of Incorporation, which authorizes the board of directors to adopt, repeal, alter, amend and
rescind the Corporation’s Bylaws, and Article VI, which requires the affirmative vote of the
holders of at least sixty-six'and two-thirds percent of the outstanding voting stock of the
Corporation, voting together as a single class. 1f adopted, this proposal would give the
Corporation’s stockholders sole authority to adopt, repeal, alter, amend and rescind bylaws of the
Corporation (and would eliminate the concurrent authority currently given to the Corporation’s
board of directors), and it would allow the Corporation’s stockholders to adopt, repeal, alter,
amend and rescind bylaws by a simple majority vote (instead of requiring a supermajority vote
as currently required).

Proposal No. 8 -- Amendment to Bylaws to Restrict the Board of Directors Ability to
Postpone Annual Meeting

As currently drafted, Section 2 of Article II of the Bylaws provides that annual meetings of
stockholders are to be held at the date and time designated by the board of directors, and Sections
2 and the second sentence of Section 3 of Article II of the Bylaws provide that the board of -
directors may postpone a previously scheduled annual or special meeting. Delaware state law
provides that if there is a failure to hold the annual meeting or to take action by written consent
to elect directors in lieu of an annual meeting for a period of 30 days after the date designated for
the annual meeting, or if no date has been designated, for a period of 13 months from the lust
annual meeting, the Court of Chancery of the State of Delaware may order a meeting be held
upon application of any stockholder or director. However, this process is burdcnsome and costly
to a stockholder wishing to avail himself, herself or itself of this statutory right or to enforce this
statutory requirement. Proposal No. 8 would continue to allow the board of directors the
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flexibility designate the specific date and time of the annual meeting of stockholders but would
require that such date be no more than 13 months from the date of the previous year’s annual
meeting of stockholders. Proposal No. 8 would also eliminate the board of directors’ ability to
postpone a previously scheduled annual or special meeting.

In particular, Propdsal No. 8 would delete the second sentence of Section 3 of Article II and
would amend Section 2 of Article IT to state as follows:

‘*The annual meeting of stockholders shall be held each year on a
date and time designated by the board of directors, provided such
date shall not be more than 395 days from the date of the previous
year’s annual meeting of stockholders.”

Proposal No. 9 -- Amendment of Bylaws to Reduce Advanced Notice Period for
Stockholder Board Nominations and Business

As currently drafted, paragraph (A)(2) of Section 14 of Article 11 of the Bylaws provides that for
stockholders to timely nominate directors or bring other business before an annual meeting of
stockholders notice must be delivered to the Corporation not less than the close of business on
the 120™ calendar day in advance of the first anniversary of the date of the Corporation’s proxy
statement for the previous year’s annual meeting was released to stockholders. Although the
Securities and Exchange Commission’s regulations allow for up to a 120 day period, Moloco
believes that 120 days is unnecessarily long and impedes stockholders’ exercise of their rights.
The Corporation does not need four months’ advance notice to address whether a stockholder’s
nominations or proposals are proper and to incorporate proper nominations and proposals into
the Corporation’s annual proxy statement. Accordingly, Proposal No. 9 would amend the second
sentence of paragraph (A)(2) of Section 14 of Article II of the Corporation’s Bylaws by
substituting “60™ calendar day” in place of “120™ calendar day™.

Proposal No. 10 -- Amendment of Restated Certificate of Incorporation to Remove “Blank
Check” Preferred Stock

Proposal No. 10 provides for the amendment of Article IV of the Restated Certificate of
Incorporation of the Corporation to remove the provisions authorizing the Corporation to issue
shares of Preferred Stock. As amended, Article IV of the Restated Certificate of Incorporation
would provide as follows:

“The Corporation is authorized to issue one class of stock to be
designated “Common Stock.” The total number of shares which
the Corporation is authorized to issue is one hundred million
(100,000,000) shares par value ($0.001).”

Proposal No. 11 -- Amendment of Restated Certificate of Incorporation to Delete Proviso
Requiring Supermajority Votg of Stockholders for Certain Actions

A “provisc” in Article XTI of the Corporation’s Restated Certificate of Incorporation currently
provides that no amendment, alteration, change or repeal may be madc to Articles VI, VII, VIII,
X, XI or XII without the affirmative vote of the holders of at least sixty-six and two-thirds
percent of the outstanding voting stock of the company, voting together as a single class. This
“proviso” has the effect of making it more difficult to remove anti-takeover provisions which
may impede a recapitalization, change in control and restructuring of the Corporation. Proposal
No. 11 would delete the “proviso” in Article XTI, thereby allowing any provision of the
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Corporation's Restated Certificate of Incorporation to be amended, altered, changed or repealed
by simple majority vote of the Corporation’s stockholders.

II.  BRIEF DESCRIPTION OF REASONS FOR CONDUCTING THE PROPOSED
BUSINESS ‘

Moloco is making the proposals described above in order to facilitate and expand
the ability to the Corporation’s stockholders to effect direct corporate action, to remove certain
anti-takeover provisions of the Corporation’s Restated Certificate of Incorporation and Bylaws,
and otherwise to facilitate the consideration, adoption and implementation of a recapitalization
and change in control of the Corporation and a restructuring of its business.

Im. BRIEF DESCRIPTION OF MATERIAL INTERESTS OF MOLOCO IN THE
PROPOSED BUSINES

Moloco is the holder of a significant number of shares of the Corporation’s
common stock. The members of Moloco include a number of former directors and officers of the
Corporation. Moloco and its members believe that the Corporation is currently significantly
undervalued and that the best interests of the stockholders of the Corporation would be served by
a recapitalization, change in control or other restructuring of the Corporation and its business. In
addition to making the above proposals, all of which are designed to facilitate and expand the
ability of the Corporation’s stockholders to effect direct corporate action, to remove certain anti-
takeover provisions of the Corporation’s Restated Certificate of Incorporation and Bylaws, and
to facilitate a recapitalization, change in control and/or other restructuring of the Corporation and
its business, Moloco intends to discuss its interest in the Corporation with the managcment of the
Corporation. Based on the results of these conversations, Moloco may increase or decrease its
holdings in the Corporation and/or propose a structure for recapitalizing the Corporation.

16
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CONSENT FOR DESIGNATION AS BOARD NOMINEE

I hereby consent to be designated as a nominee for election as a Director of Vicinity Corporation
(the “Company”) at the Company's next Annual Meeting of Stockholders (the “Annual
Meeting”), to be listed as a nominee in a proxy statement and form of proxy sent to stockholders
in connection with the Annual Meeting and to serve as a Director of the Company, if elected,
until appointment of my successor or my earlier resignation or removal.

By: /s/John H. Bamet
Name: John H. Bamnet

Date: July 30, 2002

18
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CONSENT FOR DESIGNATION AS BOARD NOMINEE

I hereby consent to be designated as a nominee for election as a Director of Vicinity Corporation
(the “Company”’) at the Company's next Annual Meeting of Stockholders (the “Annual
Meeting”), to be listcd as a nomincc in a proxy statement and form of proxy sent to stockholders
in connection with the Annual Meeting and to serve as a Director of the Company, if elected,
until appointment of my successor or my earlier resignation or removal.

By: /s/ Seth R. Alpert
Name: Seth R. Alpert

Date: July 30, 2002

19
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Statement of Required Disclosures Concerning Director Nominees

John H. Bamet

Business address: 101 Metro Drive, 3" Floor, San Jose, CA 95110
Biography:

John H. Bamnet, age 67, has served as Vice President of Finance and Administration and Chief
Financial Officer of LogicVision Inc., a software and intellectual property company for the
semiconductor test industry, since September 1999, after having served as a financial consultant
since January 1999. From 1996 to 1998, Mr. Barnet was Vice President of Finance and
Administrations, and Chief Financial Officer of ESS Technology, Inc., a fabless semiconductor
company. From 1992 to 1996, Mr. Barnet served as Executive Vicc President, Finance and
Chief Financial Officer for Trimblc Navigation, Ltd., a manufacturer of global positioning
satellite instruments. Prior to 1992, he held Vice President of Finance and Chief Financial
Officer positions with Centex Telemanagement, Inc., Philips-Signetics Corporation, Teledyne
Semiconductor and Acurex Corporation. Mr. Barnet received a BS in industrial engineering
from Stanford University in 1957 and an MBA from Columbia University in 1961.

Seth R. Alpert

Business address: AdMedia Partners, Inc., 444 Madison Ave, New York, New York 10022
Biography:

Seth R. Alpert, age 55, has over 20 years' experience in the media and computer industries.

Since January 1999 Mr. Alpert has served as Managing Director of AdMedia Partners, Inc., an
investment banking firm where he is the partner responsible for technology related businesses.
Between January 1994 and December 1998 Mr. Alpert acted as an indcpendent consultant in the
areas of strategic planning, product development, marketing and general management for
electronic information businesses. His clients have included CMP Publications, McGraw-Hill,
Thomas Publishing Company, The Times Mirror Company and Value Line. Between 1983 and
1994 Mr. Alpert was an officer of Ziff Communications where he held a series of senior editorial
and management positions. At Ziff, he served as editor-in-chief of Computers & Electronics
magazine and president of Data Decisions, a publisher of loose-leaf reference services for
computer professionals. Following the sale of Data Decisions to McGraw-Hill's Datapro
Research in 1985, Mr. Alpert was appointed vice president, development for Ziff with
responsibility for acquisitions and business development. Thereafter, he went on to establish and
develop the ZiffNct online service, and to conceive, develop and manage Ziff's Computer
Library CD-ROM publishing division. Mr. Alpert received a BA in mathematics magna cum
laude from the University of California at Berkeley, and an MA and PhD in mathematics from

Columbia University.

To the knowledge of Moloco, neither of the Moloco nominees is employed by the Company.

To the knowledge of Moloco, neither of thc Moloco nominees and, with respect to items (i), (vii)
and (viii) of this paragraph, any associate (within the meaning of Rule 14a-1 of the Securities
Exchange Act of 1934) of the Moloco nominees (i) owns beneficially, directly or indirectly, any
securities of the Company, (ii) owns beneficially, directly or indirectly, any securities of any
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A parent or subsidiary of the Company, (iii) owns any securities of the Company of record but not
beneficially, (iv) has purchased or sold any securities of the Company within the past two years,
(v) has incurred indebtedness for the purpose of acquiring or holding securities of the Company,
(vi) is or has within the past year been a party to any contract, arrangement or understanding with
respect to any securities of the Company, (vii) since the beginning of the Company's last fiscal
year has been indebted to the Company or any of its subsidiaries in excess of $60,000 or (viii)
has any arrangement or understanding with respect to future employment by the Company or
with respect to any future transactions to which the Company or any of its affiliates will or may

be a party.

To the knowledge of Moloco, neither of the Moloco nominees nor any associates of the Moloco
nominees, has had or is to have a direct or indirect material interest in any transaction or .
proposed transaction with the Company in which the amount involved exceeds $60,000, since
the beginning of the Company's last fiscal year. .

To the knowledge of Moloco, neither of the Moloco nominees, sincc the beginning of the
Company's last fiscal year, has been affiliated with (i) any entity that made or received, or during
the Company's current fiscal year proposes to make or receive, payments to or from the
Company or its subsidiaries for property or services in excess of five percent of either the
Company's or such entity's consolidated gross revenues for its last full fiscal year, or (ii) any
entity to which the Company or its subsidiaries were indebted at the end of the Company's last
full fiscal year in an aggregate amount exceeding five percent of the Company's total
consolidated assets at the end of such year.

To the knowledge of Moloco, ncither of the Moloco nominees is or during the Company's last
fiscal year has been affiliated with any law or investment banking firm that has performed or
proposes to perform services for the Company. To the knowledge of Moloco, none of the
corporations or organizations in which the Moloco nominees have conducted their principal
occupation or employment was a parent, subsidiary or other affiliate of the Company, and the
Moloco nominees do not hold any position or office with the Company or have any family
relationship with any executive officer or director of the Company or have been involved in any
proceedings, legal or otherwise, of the type required to be disclosed by the rules governing proxy
solicitations.

The Company’s “last fiscal year” means the fiscal year ended June 30, 2002. The Company’s
“current fiscal year” means the fiscal year ending June 30, 2003. '
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Turning Web Traffic Into Store Traffic”

August 12, 2002

VIA FACSMILE

Tim Bacci
Moloco, LLC

2033 North Main Street, Suite 440
Walnut Creek, CA 94596

Dear Mr. Bacci:

On July 30, 2002, we received your letter dated the same date submitting notice of
director nominations and other items of business that Moloco, LLLC wishes to bring before
Vicinity Corporation’s next annual meeting of stockholders (the “Annual Meeting™).

We note that you did not request that these proposals be included in our proxy statement
and proxy card for the Annual Meeting. In the event that you intended to request that these items
be included in our proxy statement, we have identified certain eligibility and procedural
requirements set forth in Rule 14a-8 under the Securities Exchange Act of 1934 (a copy of which
is attached for your reference) with which the request did not comply:

1.

Failure to Own Vicinity Stock for Required Time Period. Rule 14a-8(b)(1)
requires that, to be eligible to submit a proposal for inclusion in our proxy
statement, Moloco must have continuously held at least $2,000 in market value of
Vicinity’s common stock for at least one year from the date Moloco submitted the
proposal. However, you informed us that Moloco first acquired shares of
Vicinity’s common stock on July 9, 2002. In order to cure this deficiency, you
would need to provide us a written statement from the record holder, which
appears to be Bear Stearns and Company, verifying that Moloco has continuously
held the shares since at least July 30, 2001. Please also provide a written
statement confirming that Moloco intends to continue to hold such amount of
shares through the date of the Annual Meeting, as required by Rule 14a-8(b)(1).

One Proposal Per Stockholder; 500 Word Maximum Length. Rule 14a-8(c)
provides that each stockholder may only submit one proposal per stockholders’
meeting. Your request is drafted in the form of eleven different proposals, and we
further note that these proposals address multiple concepts. Furthermore, Rule
14a-8(d) provides that the proposal, together with the accompanying supporting
statement, may not exceed a total of 500 words.  Your request far exceeds this
limat.

If these deficiencies are not cured, then we do not intend to include these proposals in our proxy
statement. Please note that, if you intend to seek inclusion of these proposals in our proxy

-1- VCNT — Moloco Response
23275-00500/1289241
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statement, then pursuant to Rule 14a-8(f), you have 14 calendar days after you receive this letter
in which to deliver to us a response addressing these deficiencies. This response must be
postmarked, or transmitted electronically, within the 14-day period.

Received

In addition, we bring to your attention additional deficiencies in the Moloco proposals:

l.

We are entitled to exclude Proposal No. 1, providing for the election of two

Moloco nominees as Class 1II directors, from our proxy statement pursuant to
Rule 142-8(1)(8).

Certain of the proposals are improper as a matter of state law. Proposals 2(a),
4(a), 5(a), 6(a), 7, 10 and 11 contemplate amendments to Vicinity’s certificate of
incorporation and are drafted to be mandatory if approved. However, under
Delaware law, the certificate of incorporation may only be amended if the board
of directors adopts a resolution setting forth the amendment proposed and
declares its advisability. Vicinity’s board of directors has not taken these actions.
Similarly, Proposals 2(b), 3, 4(b), 5(b) and 6(b) arc improper as a matter of state
law in that they would result 1n changes to the bylaws that would be inconsistent
with the certificate of incorporation.

This request does not limit our rights to challenge your proposal as improperty subraitted,
inaccurate, or itllegal on other grounds. Please be advised that even if Moloco intends to seek
inclusion of these proposals into our proxy statement and submits a response to us within the
required timeframe, we intend to submit documents to the SEC to seek exclusion of these
proposals from our proxy statement and proxy card.

Sincerely yours,

(ot 4

Charles W. Berger
President and Chiej Executive Officer

2- VCNT —~ Moloco Response
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¢ ATTACHMENT — RULE 14A-8

Rule 14a-8. Shareholder proposals,

This section addresses when a company must include a shareholder's proposal in its proxy
statement and identify the proposal in its form of proxy when the company holds an annual
or special meeting of shareholiders. In summary, in order to have your shareholder proposal
included on a company's proxy card, and included along with any supporting statement in
its proxy statement, you must be eligible and follow certain procedures. Under a few specific
circumstances, the company is permitted to exclude your proposal, but only after submitting
its reasons to the Commission. We structured this section in a question-and-answer format
so that it is easier to understand. The references to "you” are to a shareholder seeking to
submit the proposal.

{(a) Questicn 1: What is a proposal?

A shareholder proposal is your recommendation or requirement that the company and/or its
board of directors take action, which you intend to present at a meeting of the company’s
shareholders. Your proposal should state as clearly as possible the course of action that you
believe the company should follow. If your proposal is placed on the company’s proxy card,
the company must aiso provide in the form of proxy means for shareholders to specify by
boxes a choice between approval or disapproval, or abstention. Unless otherwise indicated,
thea word "proposal” as used in this section refers both to your proposal, and to your
corresponding statement in support of your proposal (if any).

(b) Question 2: Who is eligible to submit a proposal, and how do I demonstrate to
the company that I am eligible?

(1) In order to be eligibie to submit a proposal, you must have continuously held at least
$2,000 in market value, or 1%, of the company's securities entitled to be voted on the
proposal at the meeting for at least one year by the date you submit the proposal. You must
continue to hold those securities through the date of the meeting.

(2) If you are the registered holder of your securities, which means that your name appears
in the company's records as a shareholder, the company can verify your eligibility on its
own, although you will still have to provide the company with a written statement that you
intend to continue to hold the securities through the date of the meeting of shareholders.
However, if like many shareholders you are not a registered holder, the company likely does
not know that you are a shareholder, or how many shares you own. In this case, at the time
you submit your proposal, you must prove your eligibility to the company in one of two
ways:

(i) The first way is to submit to the company a written statement from the "record" holder
of your securities (usually a broker or bank) verifying that, at the time you submitted your
proposal, you continuously held the securities for at least one year. You must also include

your own written statement that you intend to continue to hold the securities through the

date of the meeting of shareholders; or

VCNT — Moloco Response
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(i) The second way to prove ownership applies only if you have filed a Schedule 13D
(8§240.13d-101), Schedule 13G (§240.13d-102), Form 3 (§249.103 of this chapter), Form 4
(§249.104 of this chapter) and/or Form 5 (§249.105 of this chapter), or amendments to
those documents or updated forms, reflecting your ownership of the shares as of or hefare
the date on which the one-year eligibility period begins. If you have filed one of these
documents with the SEC, you may demonstrate your eligibility by submitting to the
company:

{A) A copy of the schedule and/or form, and any subsequent amendments reporting a
change in your ownership level;

(B) Your written statement that you continuously held the required number of shares for the
one-year period as of the date of the statement; and :

(C) Your written statement that you intend to continue ownership of the shares through the
date of the company’'s annual or special meeting.

(¢) Question 3: How many proposals may I submit?

Each shareholder may submit no more than one proposal to a company for a particular
shareholders' meeting.

(d) Question 4: How long can my proposal be?

The proposal, including any accompanying supporting statement, may n¢t exceed 500
words.

(e) Question 5: What is the deadline for submitting a proposal? (1) If you are
submitting your proposal for the company's annuai meeting, you can in mest cases tind the
deadline in last year's proxy statement. However, if the company did not hold an annual
meeting last year, or has changed the date of its meeting for this year more than 30 days
from last year's meeting, you can usually find the deadiine in one of the company's
quarterly reports on Form 10-Q (§249.308a of this chapter) or 10-QSB (§249.308b of this
chapter), ¢r in shareholder reports of investment companies under §270.30d-1 of this
chapter of the Investment Company Act of 1940. In order to avoid controversy,
shareholders should submit their proposals by means, including electronic means, that
permit them to prove the date of delivery,

(2) The deadline is calculated in the following manner if the proposal is submitted for a
regularly scheduled annual meeting. The proposal must be received at the company's
principal executive offices not less than 120 calendar days before the date of the company's
proxy statement released to shareholders in connection with the previous year's annual
meeting. However, if the company did not hold an annual meeting the previous year, or if
the date of this year's annual meeting has been changed by more than 30 days from the
date of the previous year's meeting, then the deadline is a reasonable time before the
company begins to print and mail its proxy materials.

(3) If you are submitting your proposal for a meeting of shareholders other than a regulariy
scheduled annual meeting, the deadline is a reasonable time before the company begins to
print and mail its proxy materials,

VCNT - Moloco Response
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(f) Question 6: What if I fail to follow one of the eligibility or procedural
requirements explained in answers to Questions 1 through 4 of this section?

(1) The company may exclude your proposal, but only after it has notified you of the
problem, and you have failed adequately to correct it. Within 14 calendar days of receiving
your proposal, the company must notify you in writing of any procedural or eligibility
deficiencies, as well as of the time frame for your response. Your response must be
postmarked , or transmitted electronically, no later than 14 days from the date you received
the company’'s notification. A company need not provide you such notice of a deficiency if
the deficiency cannot be remedied, such as If you fail {o submit a proposal by the company’s
properly determined deadline. If the company intends to exclude the proposal, it will later
have to make a submission under §240.14a-8 and provide you with a copy under Question
10 below, §240.14a-8(j).

(2) If you fail in your promise to hold the required number of securities through the date of
the meeting of shareholders, then the company will be permitted to exclude all of your
proposals from its proxy materiais for any meeting held in the following two caiendar years.

(9) Question 7: Who has the burden of persuading the Commission or its staff that
my proposal can be exciuded?

Except as otherwise noted, the burden is on the company to demonstrate that it is entitled
to exclude a proposal.

(h) Question 8: Must I appear personally at the shareholders” meeting to present
the proposal?

(1) Either you, or your representative who is qualified under state law to present the
proposal an your behalf, must attend the meeting to present the proposal. Whether you
attend the meeting yourself or send a qualified representative to the meeting in your place,
you should make sure that you, or your representative, follow the proper state law
procedures for attending the meeting and/or presenting your proposal.

(2) If the company holds its shareholder meeting in whole or in part via electronic media,
and the company permits you or your representative to present your proposal via such
media, then you may appear through electronic media rather than traveling to the meeting
to appear in person.

(3) If you or your qualified representative fail to appear and present the proposal, without
good cause, the company will be permitted to exclude all of your proposals from its proxy
materials for any meetings held in the following two calendar years,

(i) Question 9; If I have complied with the procedural requirements, on what other
bases may a company rely to exclude my proposal?

(1) Improper under state law: If the proposal is not a proper subject for action by
shareholders under the laws of the jurisdiction of the company’s organization;

Note to paragraph (i)(1): Depending on the subject matter, some proposals are not
considered proper under state law if they would be binding on the company if approved by
shareholders. In our experience, most proposals that are cast as recommendations or

VCNT —- Moloco Response
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requests that the board of directors take specified action are proper under state law.
Accordingly, we will assume that a proposal drafted as a recommendation or suggestion is
proper unless the company demonstrates otherwise. |

(2) Violation of law: If the proposal would, if implemented, cause the company to violate
any state, federal, or foreign law to which it is subject; :

Note to paragraph (i)(2): We will not apply this basis for excliusion to permit exclusion of a
proposal on grounds that it would violate foreign law if compliance with the foreign law
would result in a vialation of any state or federal law.

(3) Violation of proxy rules: If the proposal or supporting statement is contrary to any of
the Commission's proxy rules, including §240.14a-9, which prohibits materially false or
misleading statements in proxy soliciting materials;

(4) Personal grievance; special interest: If the proposal relates {o the redress of a |
persanal claim or grievance against the company or any other person, or if it is designed to /
result in a benefit to you, or to further a personal interest, which is not shared by the other

shareholders at large;

(5) Relevance: If the proposal relates to operations which account for less than 5 percent
of the company’s total assets at the end of its most recent fiscal year, and for (ess than 5
percent of its net earnings and gross sales for its most recent fiscal year, and is not
otherwise significantly related to the company’s business;

(€) Absence of power/authority: If the company would lack the power or authority to
implement the proposal;

(7) Management functions: If the proposal deals with a matter relating to the company’s
ordinary business operations;

(8) Relates to election: If the proposal relates to an election for membership on the
company's board of directors or analogous governing body;

(9) Conflicts with company's proposal: If the proposal directly conflicts with one of the
company's own proposals to be submitted to shareholders at the same meeting;

Note to paragraph (i)(9): A company’s submission to the Commission under this section
should specify the points of conflict with the company's proposal.

(10) Substantially impliemented: If the company has already substantially implemented
the proposal;

(11) Duplication: If the proposal substantially duplicates another proposal previously
submitted to the company by another proponent that will be included in the company's
proxy materials for the same meeting;

(12) Resubmissions: If the proposa!l deals with substantially the same subject matter as
another proposal or proposals that has or have been previously included in the company's
proxy materials within the preceding 5 calendar years, a company may exclude it from its

VCNT — Moloco Response
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proxy materials for any meeting held within 3 calendar years of the last time it was included
if the proposal received:

(i) Less than 3% of the vote if proposed once within the preceding 5 calendar years;

(ii) Less than 6% of the vote on its last submission to shareholders if proposed twice
previously within the preceding 5 calendar years; or

(iii) Less than 10% of the vote on its last submission to shareholders if proposed three
times or more previously within the preceding 5 calendar years; and

(13) Specific amount of dividends: If the proposal relates to specific amounts of cash or
stock dividends.

(j) Question 10: What procedures must the company follow if it intends to exclude
my proposal?

(1) If the company intends to exclude a proposal from 1ts proxy materials, it must file its
reasons with the Commission no later than 80 calendar days before it files its definitive
proxy statement and form of proxy with the Commission. The company must simultaneously
previde you with a copy of its submission, The Commission staff may permit the company to
make its submission later than 80 days before the company Ffiles its definitive proxy
statement and form of proxy, if the company demonstrates good cause fcr missing the
deadline.

(2) The company must file six paper copies of the foliowing:
(1) The proposal;

(i) An explanation of why the company believes that it may exclude the proposal, which
should, if possible, refer to the most recent applicable authority, such as prior Divisicn
letters issued under the rule; and

(iii) A supporting opinion cf counsel when such reasons are based on matters of state or
foreign law.

(k) Question 11: May I submit my own statement to the Commission responding to
the company's arguments?

Yes, you may submit a response, but it is not required. You should try to submit any
response to us, with a copy to the company, as soon as possible after the company makes
its submission. This way, the Commission staff will have time to consider fully your
submission before it issues its response. You should submit six paper copies of your
response.

(1) Question 12; If the company includes my shareholder proposal in its proxy
materials, what information about me must it include along with the proposal
itself?

(1) The company's proxy statement must include your name and address, as well as the
number of the company's voting securities that you hold. However, instead of providing that

VCNT - Moloco Response
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information, the company may instead include a statement that it will provide the
information to shareholders promptly upon receiving an oral or written request.

(2) The company is not responsible for the contents of your proposal or supporting
statement.

(m) Question 13: What can I do if the company includes in its proxy statement
reasons why it believes shareholders should not vote in favor of my proposal, and
I disagree with some of its statements?

(1) The company may elect to include in its proxy statement reasons why it believes

" shareholders should vote against your proposal. The company is allowed to make
arguments reflecting its own point of view, just as you may express your own point of view
in your proposal’s supporting statement.

(2) However, if you believe that the company’s opposition to your proposal contains
materially false or misieading statements that may violate our anti-fraud rule, §240.14a-9,
you should promptly send to the Commission staff and the company a letter explaining the
reasons for your view, along with a copy of the campany’s statements oppaosing your
proposal. To the extent possible, your letter should include specific factual information
demonstrating the inaccuracy of the company’s claims. Time permitting, you may wish to
try to work-out your differences with the company by yourself before contacting the
Commission staff.

(3) We require the company to send you a copy of ifs statements apposing your proposal
before it mails its proxy materials, so that you may bring to our attention any materially
false or misleading statements, under the following timeframes:

(i) If our no-action response requires that you make revisions to your proposal or
supporting statement as a condition to requiring the company to include it in its proxy
materials, then the company must provide you with a copy of its opposition statements no
later than 5 calendar days after the company receives a copy of your revised proposal; or

(i) in all other cases, the company must provide you with a copy of its opposition
statements no later than 30 calendar days before its files definitive copies of its proxy
statement and form of proxy under §240.14a-6.

VCNT -~ Moloco Response
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MOLOCO LLC
2033 NORTH MAIN STREET, SUITE 440
e WALNUT CREEK, CA 94596
(925) 287-0617

August 19, 2002

‘l'o the Membets of the Board of Directots
of Vicinity Cotporation

370 San Aleso Avenue

Sunnywvale, Califotnia 94085

Gentlemen:

On Friday of last week, Moloco ptescated a vetbal proposal to Mr, Berger for retutning
significant neat-term valac to the stockholdets of Vicinity Corporation and positioning the
cowmpany for futute growth. In order to avoid miscommunication or misunderstanding

. tegarding the natute or details of our propasal, we felt it would be helpful to summarize that
proposal in a letter and send that lettet to all of the ppembers of the Board of Directors of
Vicinity, Our proposal has thtee clements:

(1) Recapitulize the company and return to stockholdets up to §71 million in excess cash
held by the cotnpany.

(2 Restructure the company to quickly take opetrations to cash-flow breakeven.

(3) Refocus the compatiy’s busitiess on high-value high-margin opportunities for growth,

All thtee clements could be accomplished quickly and would begin with a transaction that gives
stockholders of the company an opportunity to ¢ash out of theix shares at 2 price of
approxitnately §$2.65 pex share of, subject to certain considerations described below, to retsin
sotme or all of their stockholdings in the cotopany.

CASH ELECTION MERGER AND CHANGE OF CONTROL

Out proposed mechunism for accomplishing the above is through a cash election merger of
Vicinity with another company affiliated with certain membets of Moloco that Moloco believes
to be an excellent strategic fit for the company. In this transaction, Vicinity stockholders ptiot
to the metges would be given the oppottunity to (a) clect to teceive cash fot all of their shares at
a price of approximately $2.65 per share, (b) clect to continue to hold their shares or (¢) elect to
cash out a pottion of thejt shares and hold the remasinder. The cash election would not be
subject to “cutbacks™ ot pro-ration on the number of shares electing cash. Any and all Vicinity
stockholders priot to the merget would be entitled to convert all of their shatcs into cash,
tegardless of what other stockholders have decided.
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Pollowing the cash clection metges, Vicinity would be mapaged by officers an.d ditectors
designated by Moloco. We anticipate that those officers and directors would include several
individuals from Vicioity, cettain managczs and officets of Moloco and other individuals to be
Jesignated by Moloco. If (as we belicve is likely) all or most of Vicinity’s pro-merges
stockholders elect cash in the mezger, Molaco and its affiliates will become majority owmecrs of
the post-transaction company.

Below is a bricf sutnmaty of the two options that would be presented to the stockholdess in the
cach election merget. ‘This sumtnazy is intended for discussion puxposes oply and does not
constifute an offer to Vicinity ot its stockholders, When approptiate, the information presented
below will be superseded by more detailed information and stockholdets will receive all
disclosute that is necessaty for them to make an informed decision concerping the cash election
metget, as requited by law. '

OPTION 1 . STOCKHOIDER ELECTS 'TO RECEIVE CASH

We proposc that $71 million of the $83.6 million in cash and cash equivalents currently held by
Vicinity be made available to the stockholders in the cash election metger. Based upon the
repotted share count of 26,806,000 shares outstanding, the cash clection price in the merget
would be approximately §2.65 pet shate (the “Hlection Price”). The Election Ptice and the total
cash available to Vicinity stockholders would be subject to adjustment based upon several
factors including the amount of cash spent by the scompany duting the period prior to the cash
clection metget, the number of shates ovtstanding on the date of the merger, new information
on the company’s obligations, curtent and contingent liabilities, future wotking capital and
investtnent tequiterents, and any material changes in the company’s business.

The Election Price of $2.65 pet sharc reptesents a substantial premium to recent market prices.
Fot the six months prior to Moloco's initial 13D filing on August 2, 2002, Vicinity’s stock had
an average daily closing price of $1.90. Thc Election Pticc represents 2 39% ptemium to $1.90.
For the 18 months prior to August 2, 2002, Vicinity’s stock had an average closing price of $1.80
pet shaze. The Election Ptice represents a 47% premium to $1.80. The last time the stock bad
even a single trade at or above §2.65 per shate was 18 months ago in February 2001.

The Election Price iy also a significant, premium to what Moloco believes would be distributed
to stockholders were the company to liquidate its business and distribute the retmaining assets.
Taking into account continuing losses frotn operations, sevetance and bonus payments to
employees, amounts temaining payable on numcrous Jeases and contracts, continuing and
thteatened litigation and wind-down costs, the amourit that the cotnpany would have available
for distoibution is estimated to be in the tange of $60 million to $68 million, ot $2.24 to §2.54
pet share. We cstimate that the process of liquidation, with ongoing contracts, would take at
lenst 2 years with cash reserves being necessary until the process is completed or the company
finds another company willing to assume its operating commitments and other liabilitics,
Accordingly, disttibutions to stockholdets would likely cotne in two or mote installments over
the next two years, Assuming (optimistically) a 70% distdbution after two months with the
remaining 30% delivered in 24 months and a 12% discount rate, we estitnate the net present
;;lge of payments that would be made upon a liquidation of Vicinity in the tange of §2.07 to
34.

08-19-02 13:08 From-850 237 0759 To-FENWICK & WEST Page 004

Ifioo4



-‘Q§4£?{Zg02 MON 12:15 FAX 650 237 0758 VICINITY CORP

Received

Boos

1£ the above apalysis proves to be insccurate, Molaco reserves the right to instease or dectease
the Election Price. Moloco desires that the Election Price be as high a5 possible taking iato
account all factors limiting potential distibutions of cash. One very signifieant variable is the
amount of cash and cash equivalents that will be available at the time of the cash clection
metger. Every dollat the company spends between now and the sharcholder cash clection will
be a dollat unavailable for tetir to stockholders. Over the past four quartets, the company bas
consumed ag average of slightly less than 9.5 cents pet share per quarcer. We belicve that with
the cooperation of the Board and management, the cash election metger can be accomplished
quickly and witheut undue expense.

OPTION 2 - STOCKHOLDER FELECTS TO RETAIN HOLDINGS

Stockholders willing to bear more fisk in exchange for the potestial of long-tetm appteciation on their
shares of the post-ttansaction Vicivity may clect to retain theix shareholdings. However, because
Moloco believes it is likely that a substantial majotity of stockholders will elect cash in the metger,
listing tequitements and othet factots may make it necessary (ox prefemble) for Vicinity to become a
prdvate company following the mezger. In that situation, stockholders mmay need to qualify as
“accredited investors” in ordes to retain theit stockholdings in the ptivate compagy that would result
from the metger. .

As soon as the cash election merger is approved, we would seek to work with current
rnanagement to begin the process of restructuring Vicinity’s business in 2 manner designed to
take the company to cash flow breakcven on an operating basis as saon as possible. We expect
this would be achieved through the discontinuation of undet-performing operations, a reduction
in headeount and othet steps.

Moloco views additional cost cutting as the logical continuation of the process begun by the
company almost two yeats ago, Wc were sutprised to hear during the company’s last carnings
call that management would look to rcach bteakeven through future gtowth and not continued
cost cutting. The company’s tevenue has declined duting 6 of the last 7 fiscal quarters. During
this time, Vicinity’s customet count has stayed relatively constant despite approxijuately 50
people being dedicated to sales and marketing efforts. We understand that the compeny is ttying
to “upsell” its existing clients, but this cannot be wotking if revenues axe declining evety quarter.

Vicinity's business is bascd altmost entizely upon its web-based store locator product. While this
product has scen many improvements and has recently been renamed, it is essentially the same
product that Vicinity began sclling during the sccond half of calendar yeat 1996. We bclieve that
Vicioity’s Location Server, the product once known as Business Finder, has reached the limits of
its revenue potential. As a maturc product line, spending on Vicinity’s stoze locator product
should be scaled back so that the rcvenue flowing off of this poztion of the business can be used
to support new initiatives with greatet long-term growth potential.

We wenald seek to expand the company's business through strategic toergers and acquisitions, to
build a suite of services more deeply connecting client websitcs to their local stores, branches o
ouflets. We believe that a company without exceas cash, and with a better operating cost
structure, will be a swonger acquiror and a wote flexible and ateractive merger partner, and will
therefore be better able to consumtnate metgers and acquisitions. Molaco is cutrently engaged in
discusgions with scveral companies that we believe have great potential if combined with
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Vicinity. Several of these companies have previously held discussions with V?cinity,.but cach
tepotts that merges talks stalled and that they see little prospect for this situation to improve
under the present citcumstances.

Befote approving the merger and before making their election between taldng cash or tetaini
stock, Vicinity stockholders would receive additional infotmation concerning the toczged
company and the risks of remaining ss stockholdets in the company following the metget.

RESPONSIBILITY TO STOCKHOLDERS

The financial markets bave changed deamatically over the two and onc-half ycars since Vicinify
went public. There is zeto chance that investors today would put $83,6 soillion into Vicinity 75
new money. This being the case, one should ask whether it is appropriate and in the best
intetest of the stockholders to continuc to spend that money to suppott a business model
has been in decline for almost two ycars.

We belicve that a tajotity of Vicinity’s current stockholders are fmost interested in the near-
value that can be achicved thtough a teturn of excess cash. We have studied the alternatives pod
believe that our proposal involving a recapitalization and restructuring is the best way to return
as much cash as possible to the stockholders as quickly as possible,

This is Moloco’s proposal and we ate prepared to allow the stockholders of the company to
make their decision on its metita. In this difficult matket in which the actions and motivnﬁonfs
of cotporate managets are being called into question every day, we believe Vicinity’s
management should support the rights of stockholders and encourage their participation in
matters so centwl to the teasons for their investment in the compaay.

As you know, we have submitted proposed amendments to the company's articles and bylawfs
that we believe will serve to increase stockholder democracy and participation. Mt. Berget’s
August 12, 2002 Jetter to Moloco indicates that management inteods to oppose these proposals
and ptevent some ot 2ll of them from heing put before the stockholders. We take issue withfMr.
Berger’s actions and we intend to respond moze fully in a separate letter. Moxe importantly, fc
believe efforts to block the proposals using dubious technicalitics are contrary to the best
intererts of Vicinity's stockholders and a waste of the company's resources, In any event, asfone
of Vicinity's largest stockholders, we will continue to express our opinions on Virinity and ifr
buginess and cxpect that other stockholders will do the same, '

We believe our proposal to be in the best interests of Vicinity and its stockholders and that
will have widespread support among Vicinity's stockholdets. We epcourage the members of the
Boatd and management to work with vs to deliver value to stockholdets, and we invite you to
contact us to discuss an apptoptiate process and tmeline for the negotiation, documentatio
review, approval and implementation of the tmnsactions teflected in out proposal.

?

Received

08-19-02  13:08 From~650 237 0759 To-FENWICK & WEST Page 006

'EIOIJS




& -

MOLOCO LLC
2033 NORTH MAIN STREET, SUITE 440
WALNUT CREEK, CA 94596
(925) 287-0617

August 26, 2002

1
?
f

qhatles W. Berger

Presideat and Chief Executve Officer
icinity Corporation

370 San Alesc Avenue

S’Jnnyvale, CA 94085-1410

I#cax Mr. Berger:

We are in receipt of your letter dated August 12, 2002, We are disappotinted that management of
vicinity Corporation has indicated its intent to seek exclusion of our stockholder proposals for the next annual
eeting (the “Annual Meeting”). Our proposals were designed to promote greater stockholder democracy
apd to give the stockholders of Vicinity a voice in decisions concerning the future diection of the company.
¢ continue to believe these efforts would be supported by a significant majority of the company’s
stockholders and therefore we will continue to press our cause. Discussion concerning the proposals and
director nominatons made by Moloco follows.
]
SLQ] ckholder Proposals:
! Although we did not cxpressly submit our proposals pursuant to SEC Rule 14a-8, we believe thar the
spbject matter of the proposals is proper for stockholder action under that rule. Timothy Baccy, a Manager
d member of Moloco, and Scott Shuda, 2 Vice President and metnber of Moloco each are long time
:I:Jckholdcrs of Viciaity and each made a capital contribution of their Vicinity common stock to Moloco.
Accordingly, we believe that Moloco more than meets the substance and spitt of the holding pesiod and
market value thresholds under SEC Rule 142-8(b)(1). Enclosed herewith are written statements verifying that
Aessrs. Bacd and Shuda, individually and through Moloco, have held shares with a market value of at least
$2,000 for a period of one (1) year prior to July 30, 2002. Furthermore, Moloco intends to hold the requsite
qhmber of sbares through the date of Vicinity’s Annual Meeting.

We believe that our proposals are in the best interests of the company and its stockholders, and
hould be approved by the Board for submission to stockholders. As we noted in our August 12 letter, we
elieve efforts to block srockholder consideration of our proposals using dubious technicalines are contrary 10
1e best interests of Vicinity's stockholders and 2 waste of the company's resources.

B g &

Moreover, we do not believe that the current absence of Board approval prcmdcs a legitimare basis
fbr excluding our proposals. Even if your letter speaks for the Board and reflects the position of the Board, as

?poscd to the position of certaln members of management, we believe it is a mistake to assume that ady
boazd’s positions or composition are unalterable. If our proposals have not been approved by the Board for
sLbrmssm to stockholders, they should be. If 2 majosity of the Board is uawilling to let the stockbolders
en consider the proposals, on what basis do they jusdfy the action?

|
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Because we believe it is important for stockholders to bavc a say on these proposals in some form,
¢ are submitting, as an altemative, a revised proposal for purposes of inclusion in Viciniry’s proxy statement,
orded in precatory language and meeting the length limitation of SEC Rule 142-8.

EEizegtoz Nominations:

Section 14 of the Company’s bylaws expressly sets forth the manner in which any stockholder of the

ompany may nominate ditectors for ¢lection to the board of directors. By including detailed steps and
iquixemen:s within the bylaws, it is clear that the Company has chosen to provide stockholders both the
ability to nominate dircctors and to have such nominations appear in the Company’s proxy statement aod
form of proxy. We therefore submit that whatever fight Vicinity might have othecrwise had under Rule 14a-
8(1)(8) to cxclude our director nominations, those rights have been waived. We believe management’s
intention to exclude our nominations is clearly contrary to the Company’s own organizational documents and
thexefore improper.

Manager, Moloco, LLC




RECOMMENDATION TO THE BOARD OF DIRECTORS TO REPEAL ALL
STRUCTURAL IMPEDIMENTS TO FULL STOCKHOLDER DEMOCRACY
CONTAINED IN THE COMPANY’S CERTIFICATE OF INCORPORATION AND
BYLAWS

Approval of this proposal would express stockholders’ desire to remove provisions in the
company’s Restated Certificate of Incorporation (“Charter””) and Bylaws that currently impede
stockholders’ ability to remove and replace directors and to take other direct corporate action,
and that inhibit transactions involving a change in control of the company without Board
approval. Specifically the proposal recommends that the Board approve, and submit to a
stockholder vote, at a special meeting of stockholders to be held as soon as practicable, Charter
and Bylaw amendments that would:

amend the Charter to remove the Board’s ability to amend the Bylaws to set the number of
directors;

amend the Bylaws to give stockholders sole authority to amend the Bylaws and to eliminate the
Board’s authority to amend Bylaws;

amend Section 4 of Article III of the Bylaws to provide that any newly created directorships may
not be filled by the board of directors but only by the stockholders;

repeal Article VIII of the Charter and related Bylaws to declassify the board and provide for
annual election of all directors for one-year terms;

amend the Charter and Bylaws to allow stockholders to take action by written consent of the
number of shares that would be sufficient to take action at a meeting, and to delete any
restrictions on stockholder action by written consent;

amend the Charter and Bylaws to allow stockholders to call special meetings;

repeal Article V of the Charter, which authorizes the board of directors to adopt, repeal, alter,
amend and rescind Bylaws, and Article VI of the Charter, which requires the affirmative vote of
the holders of at least sixty-six and two-thirds percent of the outstanding voting stock of the
corporation, voting together as a single class to adopt, repeal, alter, amend and rescind bylaws, so
that stockholders would have sole authority to adopt, repeal, alter, amend and rescind bylaws
(and the board would not have concurrent authority) and to do so by a simple majority vote
(instead of by supermajority vote as currently required);

amend the Bylaws to restrict the Board’s ability to postpone the annual meeting of stockholders;

amend the Bylaws to reduce the advance notice period from 120 days to 60 days for stockholders
to nominate directors and propose business for consideration at stockholder meetings;

amend the Charter to remove the corporation’s power to issue “blank check” preferred stock; and

amend the Charter to delete the proviso requiring supermajority vote of stockholders for certain
actions.
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! Statement of Ownership

I, Titothy P. Bacci, have continuously held shares of Vicinity Corporation common stock with a
marl{et value of at Jeast two thousand dollars ($2,000) for 4 period of at least one year prior to
July 30, 2002. Such number of shares have been held in an account at Bear Stearns & Company
-(“Bear Stearns”) during the required period. Attached hereto as Exhibit A is a written statement
from Bear Steamns verifying such holdings. On July 30, 2002, I agreed to contribute 51,000
shards of Vicinity commmon stock to Moloco, LLC, a limited liability company of which [ am a
mana'}ger and a member.

!
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; Statement of Ownership

I, SC($1t A. Shuda, have continuously held shares of Vicinity Corporation common stock with a
market value of at least two thousand dollars ($2,000) for a period of at least one year prior to
July 30 2002. Such number of shares have been held in an account at Datek Online Financial
Servxces LLC (*Datek”) during the required period. Attached hereto as Exhibit A is a written
statement from Datek verifying such holdings. On July 30, 2002, I agreed to contribute 32,500
sharels of Vicinity common stock to Moloco, LLC, a limited liability company of which [ am a

meml er.
A‘J‘Ju.:.'f’ RE, Koo _ /J“d;ﬁ{&é
Date, Scott A. Shuda
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DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staft’s informal
procedures and proxy review into a formal or adversary procedure.

[t is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company’s
proxy material.



