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Incoming letter dated January 24, 2002

Dear Mr. Beck:

This is in response to your letter dated January 24, 2002 concerning the shareholder
proposal submitted to CET Environmental by Robert L. Surdam. We also have received a
letter from the proponent dated February 2, 2002. Our response is attached to the enclosed
photocopy of your correspondence. By doing this, we avoid having to recite or summarize
the facts set forth in the correspondence. Copies of all the correspondence will also be
provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which sets
forth a brief discussion of the Division’s informal procedures regarding shareholder
proposals.

PROCESSE
Smcerely, MAY 2 2 2002

74 dﬂ“‘" THOMSON
FINANCIAL

Martin P. Dunn
Associate Director (Legal)

cc: Robert L. Surdam
1805 Seagrape Street N.E.
Palm Bay, FL 32905
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KRYS BOYLE FREEDMAN & SAWYER, P C.

ATTORNEYS AT LAW
TELEPHONE SWITE 2700 SOUTH TOWER FACSIMILE
(303) 893-2300 600 SEVENTEENTH STREET (303) 893-2882

DeNVER, COLORADO 80202-5427

January 24, 2002
Via Federal Express ~

Office of the Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
450 Fifth Street, N.W.

Washington, D.C. 20549

Re:  CET Environmental Services, Inc.
Shareholder Proposal of Robert L. Surdam
Securities Exchange Act of 1934 - Rule 14a-8

Ladies and Gentlemen:

We are securities counsel to CET Environmental Services, Inc. (the "Company"). This letter
is to inform you that the Company intends to omit from its proxy statement and form of proxy for its
2002 Annual Meeting of Stockholders (the "2002 Proxy Materials") a shareholder proposal (the
"Proposal") consisting of five recitals and a resolution received from Robert L. Surdam, a shareholder

(the "Proponent").

The Proposal requests that the Board of Directors "nominate three Investment Banking firms
for the intention to liquidate all operations and assets to the highest bidder(s), and after the payment
of liabilities, pay to the shareowners the remaining assets, thus dissolving CET Environmental
Services, Inc." A copy of the Proposal is attached to this letter as Attachment A.

The Company hereby respectfully requests that the staff of the Division of Corporation
Finance concur in its opinion that the Proposal may be excluded from the Company's 2002 Proxy
Materials on the bases set forth below.

Pursuant to Rule 14a-8()), enclosed are six (6) copies of this letter and the attachment. Also
in accordance with Rule 14a-8(j), a copy of this letter and the attachment is being mailed on this date
to the Proponent informing him of the Company's intention to omit the Proposal from the 2002 Proxy
Materials. The Company expects to mail its definitive 2002 Proxy Materials in late April 2002.
Accordingly, pursuant to Rule 14a-8(j), this letter is being filed with the Commission no later than
80 calendar days before the Company files its definitive 2002 Proxy Materials with the Commission.

CET-lir
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The Company believes the Proposal may properly be excluded from the 2002 Proxy Materials
pursuant to the following provisions:

1. The Proposal may be excluded under Rules 14a-8()(2) and 14a-8(1){(6) because the Proposal
would, if implemented. cause the Company to violate California law_ and the Company would
lack the power to implement the Proposal.

Rule 14a-8(1)(2) permits the exclusion of a shareholder proposal in proxy materials "[i]f the
proposal would, if implemented, cause the company to violate any state, federal or foreign law to
which it is subject.” The Company is a California corporation. Under the California Corporation
Code, a California corporation may elect to voluntarily wind up and dissolve by the vote of
shareholders holding 50% or more of the outstanding voting power (Corporations Code § 1900).
Once a voluntary dissolution is approved by the shareholders, the board of directors of a California
corporation has full power and responsibility to wind up and settle the affairs of the corporation
(Corporations Code §§ 1903 and 2001).

The Proposal requests that the Board begin taking actions that would lead to the dissolution
of the Company without obtaining the necessary approval of the Company's shareholders. Although
it is not clear from the language of the Proposal, the Proposal also appears to require that the Board
turn over its responsibilities in connection with winding up the Company's business to three
investment banking firms who would liquidate the Company's operations and assets by selling them
to the highest bidder(s). Such a delegation of responsibility would clearly violate the provisions of
the California Corporation Code and basic corporation law principles.

Because the Proposal requests that the Board of Directors take actions that would violate
applicable California law, it is our opinion that it may be excluded under Rule 14a-8(i)(2).

Rule 14a-8(i)(6) allows a company to exclude from its proxy materials a proposal that "the
company would lack the power or authority to implement.” The Proposal calls for the Board of
Directors to liquidate and dissolve the Company. As discussed above, California law requires the
approval of shareholders holding more than 50% of the voting power of a dissolution of a California
corporation. Unless the Proposal is viewed as seeking such shareholder approval, the Company's
Board of Directors would have no legal power or authority to wind up and dissolve the Company as
requested. As a result, it is our opinion that the Proposal may be excluded because the Company
lacks the power to implement the Proposal.

CET-Hr
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2. The Proposal may be excluded under Rule 14a-8(i)(1) because the Proposal is not a proper
subject for shareholder action.

Rule 14a-8(i)(1) allows a company to omit from its proxy materials a proposal that "is not
a proper subject for action by shareholders under the laws of the jurisdiction of the company's
organization." Unlike many other states, California law does not require that the board of directors
initiate a voluntary dissolution of a corporation. However, in order for shareholders to initiate the
process, a call of a special meeting for that purpose would be required. Corporations Code § 601(f)
also requires that the notice of the meeting at which a voluntary dissolution under Corporations Code
§ 1900 will be considered include a statement that such action will be considered.

The Company's Bylaws and Corporations Code § 600(d) provide that a special meeting may
only be called by shareholders holding shares entitled to cast not less than 10% of the votes at the
meeting. Mr. Surdam does not hold 10% of the shares that would be entitled to cast votes at the
meeting,

If the Proposal is viewed as seeking shareholder approval of the dissolution of the Company,
Mr. Surdam does not have sufficient share ownership to call a meeting for that purpose. In addition,
it would not be a proper matter to be raised by a shareholder at the Annual Meeting due to the notice
requirements under California law. As aresult, it is our opinion that a liquidation and dissolution of
the Company may not be proposed by Mr. Surdam and that Rule 14a-8 does not provide a means to
avoid the requirements of state law.

3. The Proposal may be excluded under Rule 14a-8(1)(3) because the Proposal is contrary to the
Commission's proxy rules.

a. The Proposal does not include the Information required by Item 14 of Schedule 14,

If the Proposal is viewed as requesting shareholder approval of the liquidation and
dissolution of the Company, Item 14 of Schedule 14A would require that extensive disclosures
concerning such liquidation and dissolution be included in the 2002 Proxy Materials. The Proposal
does not provide disclosure comparable to that required by Item 14 of Schedule 14A. The omission
of this information would render it nearly impossible for a shareholder to make a reasoned
determination with respect to the Proposal. Inclusion of the Proposal in the 2002 Proxy Materials
would therefore result in the dissemination of a materially deficient proxy statement in violation of
Rule 14a-3.

CET-ltr
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b. The Proposal may be excluded because it contains false and misleading statements.

Rule 14a-8(i)(3) and Rule 14a-9 permit the exclusion of shareholder proposals that
contain false and misleading statements. The Proposal contains a number of false and misleading
statements, including the following:

(1)  In the third recital, Mr. Surdam states that the Company's Brownfields
remediation business has ended. In fact the Company is continuing to obtain work in this area. The
Company has signed a pre-development agreement with a Colorado municipality to remediate a
Brownfields area, and will proceed with the construction of a neighborhood commercial and
residential development after remediation. This project is described in the Company's Quarterly
Report on Form 10-Q for the quarter ended September 30, 2001. The Company has also recently
entered into another agreement concerning a Brownfields project in Colorado and plans to proceed
with remediation and residential development.

(2)  In the fourth recital, Mr. Surdam states that the Company has discontinued
business in two of three areas. In fact, the Company continues to obtain business in engineering and
construction and wastewater treatment. Only the EPA business is being phased out.

(3) In the fifth recital, Mr. Surdam implies that the Company is not securing new
revenues. Infact, as described above, the Company has obtained two new contracts on Brownfields
projects in Colorado that will provide substantial new revenues during the next two years. He also
states that the closure of regional offices leaves the Company less likely to secure new business.
However, with the exception of two offices in California that performed some commercial work, all
of the offices that were closed were involved almost exclusively in the performance of EPA-related
businesses, which as Mr. Surdam noted, is being phased out. These offices were not established for
the purpose of securing business in those areas of the country. Therefore, there is no correlation
between the closure of these offices and the likelihood of securing new business in the future.

Because the Proposal includes the false and misleading statements described above,
we believe that the Proposal may properly be excluded from the 2002 Proxy Materials.

CET-Itr




Office of the Chief Counsel
Division of Corporation Finance
January 24, 2002~

Page 5

For the reasons set forth in this letter, the Company respectfully requests that the staff concur
in its opinion that the Proposal may be excluded from the 2002 Proxy Materials. We would be happy
to provide you with any additional information and answer any questions that you may have regarding
this matter. Should you disagree with the conclusions set forth in this letter, we respectfully request
the opportunity to confer with you prior to the determination of the staff's final position. Please do
not hesitate to call the undersigned at (303) 893-2300 if you should need further assistance in this

matter.
Sincerely,

KRYS BOYLE FREEDMAN & SAWYER, P.C.

By - / é/ﬂé
ames P. Beck

JPB/va
cc. CET Environmental Services, Inc.

CET-ltr
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SHAREHOLDER PROPOSAL

WHEREAS CET Environmental, Inc.’s stock has traded at relatively deep
discounts to its net asset value over the last two years; and

WHEREAS CET Environmental. Inc. has announced it had elected not to pursue
new EPA business effective January 2002. after the EPA used its fourth and final
annual option. The EPA has been CET’s largest source of revenue. New
government revenue has been nonexistence or in steady decline since Senior Vice
President-Federal Programs and General Manager John G. L. Hopkins retired in
July 1998; and

WHEREAS CET Environmental, Inc.’s promising entry into the profitable
Brownfield business, its second largest source of revenue, ended in October 2000
when its sole Browniield customer “Remediation Financial Inc.” terminated its
contracts with the Company and CET's person in charge of the Brownfield

business Executive Vice President & COO Douglas Cotton resigned: and

WHEREAS CET Environmental Inc.’s past operations consisted of conducting
business in three primary areas: engineering and construction, government
programs, and water/wastewater treatment and as stated above CET,
Environmental. [nc. has discontinued its two largest revenue generators; and

WHEREAS CET Environmental Inc. has been deficient in securing new revenues
sources to offset or replace the lost revenues mentioned above. Moreover, CET's
recent initiated restructuring plan downsizing human resource and closing
regional offices leaves CET less likely to secure new business in the future; and

THEREFORE BE IT RESOLVED that CET Environmental. [nc.’s shareowners
request the Board of Directors to nominate three Investment Banking firms for the
intention to liquidate all operations and assets to the highest bidder(s) and after
the payment ot liabilities. pay to shareowners the remaining assets thus dissolving
CET Environmental, Inc.




I Pee |

_ 02FEB 25 At 941 _»_ﬁ,_,_.EeBR\JAB o oz

= o . A\fcs % P k. NL.E€.

| NaLw BA . 32905

@Q‘Z ce Q@ e CHier  douNsel

5;5\\1\8\0@) oR  CoRpoRAMION &= uANes

' R el Quubomentil  Qepuiees
VIR HoLdER. Plmpesil R
WORZRY L. RuRdaw

LRD\& AND Gaotle e |

) T Recbase e Qe Re-

GQuesk Lo L VA E @@o@c%k‘b,

B TE eeme to me fhes esc

AL RAED o SedE 8D MRRERS

My Cespaoses  ADE AS NS

@ Ny Mcdosan 1 Moo y

L Compul ANOT SV A NE Shikt  ofF
Ae lawe,  ARteR AL ANe Lawg
UOAS CREAKED T GIVE AEGRONHLD
CCRARELeLDEDRS  Recourse

& Cedepal  cope Ca)  pAKES
e wmestion  of LAHRe otk RuoLe. .
1’ be lieve T Nave comBuiad o
Rue wa AV D e o Asdhewy
Rases Ry e co Roved  BE
,SUW\W\f\& S| Dt miassd




; Pace 2
D e Blis s Aos wAr
CINTERTIoN TC ony,  avd Hek
Couume L Downt R fuve e ARk
o OaMeR wd dle Phoper @@m{
CMARERIALS s ARE Lime DR
Ccmees By kLA e nayee
ey Sdoewp DELA Lle mee bl e
CUARE Loldeds  ~ho A LAKR LM -

24 AL, o e ssees T
Pacen webks  GLeANED Cecwan fhe
Cors oK 06 A PResS  IReleAses

T ooy, X AMm C‘r\w\{
0 SswmalL ORIWATEER  (NNESRR (m} s
i DRetect Wy IoveSTMeN E o ORbAAY S
lent ok Ak

L PRebdosac wad Pue A=
Recavse ol AN GOREN E i CRrowa
ARE s Dot Qemaswrwp Dus»
ANESS L wHies 1S FRE Reasen L
s G(Eskes  Tw OV CRAG-1 N AL
.. Wy & e Ceo ANRAy o
5.‘,SV\\\S OROVCS AL l AOLeD A | S
DETEAt  wooutd  MEAN  ADRReVA L oF
e @y vew Q) ReGHCN

es @E,C,—\— T |
= % {%[\




DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company’s
proxy material.




April 1,2002

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  CET Environmental Services, Inc.
Incoming letter dated January 24, 2002

The proposal requests that the board ot directors “nominate three Investment
Banking firms for the intention to liquidate all operations and assets to the highest bidder(s)
and after the payment of liabilities, pay to shareowners the remaining assets thus dissolving
CET Environmental, Inc.”

We are unable to conclude that CET Environmental has met its burden of
establishing that the proposal is an improper subject for shareholder action under applicable
state law. Accordingly, we do not believe that CET Environmental may omit the proposal
from its proxy materials in reliance on rule 14a-8(i)(1).

We are unable to conclude that CET Environmental has met its burden of
establishing that the proposal would violate applicable state law. Accordingly, we do not
believe that CET Environmental may omit the proposal from its proxy materials in reliance
on rules 14a-8(1)(2) and 14a-8(i)(6).

We are unable to concur in your view that CET Environmental may exclude the
entire proposal under rule 14a-8(i)(3). However, there appears to be some basis for your
view that portions of the supporting statement may be materially false or misleading under
rule 14a-9. In our view, the proponent must:

e delete the phrase that begins “ . . . promising entry into the profitable Brownfield
business . .. ” and ends “. . . its sole”;

o revise the reference to CET Environmental’s “two largest revenue generators” to reflect
that CET Environmental has discontinued only its “largest revenue generator”;

e recast the sentence that begins “WHEREAS CET Environmental, Inc. has been . . .”
and ends “. . . revenues mentioned above” as the proponent’s opinion; and

e recast the sentence that begins “Moreover, CET s recent . . .” and ends . . . new
business in the future” as the proponent’s opinion.




Accordingly, unless the proponent provides CET Environmental with a proposal
and supporting statement revised in this manner, within seven calendar days after receiving
this letter, we will not recommend enforcement action to the Commission if CET
Environmental omits only these portions of the supporting statement from its proxy
materials in reliance on rule 14a-8(i)(3).

Sincerely,

w . m
Maryse Mills-Apenteng
Attorney Advisor




