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Incoming letter dated March 5, 2002
Dear Mr. Thomson:

This is in response to your letter dated March 5, 2002 concerning the shareholder
proposal submitted to AT&T by Robert Morse. On February 7, 2002, we issued our
response expressing our informal view that AT&T could not exclude the proposal from its
proxy materials for its upcoming annual meeting. You have asked us to reconsider our
position.

The Division grants the reconsideration request, as there now appears to be some
basis for your view that AT&T may exclude the proposal under rule 14a-8(i)(2).
Specifically, AT&T’s governing instruments do not opt out of the plurality voting that is
otherwise specified by New York law, and therefore it appears that implementation of the
proposal would result in AT&T’s proxy materials being false or misleading under
rule 14a-9. Accordingly, we will not recommend enforcement action to the Commission if
AT&T omits the proposal from its proxy materials in reliance on rule 14a-8(i)(2). There
also appears to be some basis for your view that AT&T may exclude the second proposal
under rule 14a-8(i)(8) as relating to an election for membership on its board of directors.
Accordingly, we will not recommend enforcement action to the Commission if AT&T
omits the second proposal from its proxy materials in reliance on rule 14a-8(i)(8).

Sincerely,

Hblk, 7 e

Martin P. Dunn
Associate Director (Legal)

cc: Robert D. Morse
212 Highland Ave.
Moorestown, NJ 08057-2717
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March 5, 2002

Securities and Exchange Ccmmissiocn
Office of Chief Counsel

Division of Corporation Finance
450 Fifth Street, N.W.

Washington, D.C. 20549

Re: AT&T Corp.
Shareholder Proposal Submitted by
Robert D. Morse
Rule 14a-8/Securities Exchange Act of 1934

Dear Ladies and Gentlemen:

On December 21, 2001, AT&T Corp. ("AT&T" or the
"Company") gave notice of its intenticn to omit from its
proxy statement and form of proxy for the Company's 2002
Annual Meeting of Shareholders (collectively the "Proxy
Materials") a proposal and supporting statement (the
"Proposal™) submitted by Robert D. Morse (the
"Proponent") by letter received by the Company on Cctober
11, 2001. By letter dated February 7, 2002, the staff of
the Division of Corporation Finance (the "Staff") of the
Securities and Exchange Commission (the “Commission”)
indicated that it was unable to concur with AT&T's view
that the Proposal could be excluded under Rule l4a-

8(1) (2).

AT&T is regquesting the Staff to reconsider its
position on the Company’s previous reguest for no action
relief on the omissibility of the Proposal. AT&T also
wishes to assert additional grounds for omission based
upon two recent no-action precedents.

The Proposal requests that Management and Directors
“"Remove the word “EXCEPT” and re-apply the word “AGAINST”
in the Vote For Directors column” and that Management and
Directors “Remove the statement (if applicable) placed in
the lower section announcing that all signed proxies but
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not voted as to choice will be voted at the discretion of
Management.” The Proposal then further states “Since
Management claims the right to advise an “AGAINST” vote
in matters presented by Shareowners, I likewlise have the
right to ask for a vote “AGAINST” all Company select
nominees for Director until directors stop the practice
of excessive extra remuneration for management other than
base pay and some acceptable perks.”

In its December 21 letter the Company argued that
the Proposal could be omitted as a vicolation of federal
law and New York state law. 1In its response of February
7, 2002 the Staff has indicated that “AT&T has failed to
meet its burden of establishing that the proposal would
viclate state law.”

To begin with, the Company wishes to clarify that
the legal conclusiocons regarding New York state law
contained in the December 21 letter were intended to
constitute a “supporting opinion of counsel” under Rule
14a-8(J) (2) (iii) rendered by the undersigned, who is a
member of the Bar of the State of New York, in his
capacity as the Company’s in house attorney. 1In
addition, the additional legal conclusions reached by the
undersigned regarding New York state law set forth in
this letter alsc constitute such an opinion of counsel.

In a recent no-action letter, The Coca Cola Co.
(February 6, 2002), the Staff found a basis for the
exclusion of a proposal substantially identical to the
Proposal under Rule 14a-8(i) (2), noting that “because
Coca Cola’s governing instruments do not opt out of the
plurality voting that is otherwise specified in Delaware
law, it appears that implementation of the proposal would
result in Coca Cola’s proxy materials being false or
misleading under rule 14z2-9.” Coca Cola had provided a
supporting legal opinion regarding the effect of Section
216 of the Delaware General Corporation Law, which
provides that a corporation’s board of directors are
elected by a plurality ¢f votes cast unless otherwise
provided in a corporation’s charter or by-laws. Since
Coca Cola had not copted cut of this plurality voting, a
vote against a nominee for election as director would
have no effect in determining whether a nominee is
elected as a director.

In the opinion of the Company’s undersigned
attorney, the legal position of AT&T Corp., which is a
New York corporation, is identical to that of Coca Cola
under Delaware law. Section 614 (a) cf the New York




Business Corporation Law provides that “Directors shall,
except as otherwise reguired by this chapter or by the
certificate of incorporation as permitted by this
chapter, be elected by a plurality of the votes cast at a
meeting of shareholders by holders of shares entitled to
vote in the election.” AT&T Corp. has not opted out of
this plurality voting standard in its certificate of
incorporation or otherwise. Likewise, there are no
requirements for a different standard in the Business
Corporation Law and there is nothing in New York law, as
we had concluded in our December 21 letter, that would
give any welght to votes cast against a candidate for
Director. See Bank of N.Y. Co. v. Irving Bank Corp., 139
Misc. 2d 665, 588 N.Y.S.2d 482 (1988) (adoption of rights
plan requiring supermajority vote to elect board, which
was not reflected in certificate of incorporation,
violated B.C.L. Section 614 and was invalid); Saddock wv.
Lady Ester Lingerie Corp., 221 A.D.2d 272, 634 N.Y.S.2d
86 (RApp.Div., 1°° Dept. 1995) (B.C.L. Section 614 provides
that only plurality vote 1s necessary for election of
directors where certificate of incorporation does not
provide otherwise). Accordingly, under applicable New
York law and the Company’s current governance regime,
implementation of the Proposal would both vioclate New
York law and would be false and misleading because it
would give shareholders the misimpression that “against”
votes would be other than nugatory. Accordingly, the
Proposal may be excluded under Rules 14a-8(1i) (2), l4da-
8(1i) (3) and 14a-9.

Finally, the Company believes that the final portion
of the Proposal may be omitted under Rule 14a-8 (i) (8),
which permits exclusions of shareholder propocsals which
relate to an election for membership on a board of
directors. As was noted in the no-action letter reguest
in Wm. Wrigley Jr. Co. {(January 2, 2002), which related
to a proposal substantially identical to the Proposal,
the “third request explicitly asks stockholders to vote
against management’s nominees for director. Such a
request clearly attempts to dissuade shareholders from
voting in favor of management’s nominees, and thus
relates to an election for membership on the Company’s
board of directors.” The Company may therefore omit the
final segment of the Proposal pursuant to Rule l4a-
8 (1) (8).

Based on the foregoing, the Company hereby respectfully
reguests that the Staff agree that it will not recommend any
enforcement action if appropriate segments of the Proposal
are excluded from the Company’s 2002 Proxy Materials under




Rule 14a-8(1i) (2), Rule 14a-8(1) (3) and Rule 14a-9, and Rule
14a-8(1i) (8).

Pursuant to Rule 14a-8(j), the Company, by copy of
this letter, is notifying the Proponent of its intention
to omit the Proposal from its Proxy Materials.

Should you have any questions or comments regarding
the foregoing, please contact the undersigned at (908)
221-7325. Please acknowledge receipt of this letter and
enclosures by stamping the enclosed additional copy of
this letter.

We appreciate your attention to this request.

Very truly yours,

O
9

n W. Thomson
gnior Attorney

Enclosures
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-, FROM. COCA COLA SAC FINANCE

UNITED STATES

'SECURITIES AND EXCBANGE COMMISSION
WASHINGTON, D.C. 20549-0402

CORPORATION MMANGE l\
’ February 6, 2002

Suzanpe A. Banr

Hogan & Hartson L.L.P.

Columbia Square

555 Thirteenth Suset, NW

Washington, DC 20004-1109

Re:  The Cosa-Cola Cosmpany
Incoming lstier deted December 14, 2001

Dear Ms. Barre:

RO

TR E R

. Thisisin response to your letter dated December 14, 2001 concerning the
sharsholder proposal submitted to Coca-Cola by thé Mary F. Morse Family Trust We| -

also have recejved a letter from the proponent dated December 26, 2001, Qur responselis

attached 1o the enclosed photocopy of your correspondence. By doing this, we avoid |
having 1o recite or summarize the facts set forth in the comrespondence. Copies of all the
correspondence will slso be provided to the proponent. ‘

. In connection with this matter, your attention is directed to the enclosure, whi
sets forth a brief discussion of the Division’s informal procedures tegarding shaxeholdef ‘

|
.
B
|
|

Sincerely,

Martin P. Dunn |
Associate Director (Legal) |

f
1 ) ' l
Enclosures |
¢ MaryF. Morse | o
Mary F. Morse Family Tnst .~ . 1 |

212 Highland Ave. - - v
Moorestown; NJ 08057-2717

(FRI) 3 102 15:34/8T, 15:33,N0. 4867622295
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Febrvary 6, 2002 |

Response of the Oiﬁee of Chief Counsel

Diyision of Corporation Finaogce

Re:  The Caca-Cola Compeny |
Incoming letier dated December 14, 2001 :

The proposal requests that the board make pmcular revisions to itg proxy
materials. ‘

‘ There appms 1o be some basis for your view that Cocau(‘ola may exclude the
proposal uuder rule 14a-8(3)(2). In this regard, becanse Coca-Cola’s gaverning instrum
do not opt ot of the plurality voting thiat'is otherwise specified by Delaware law, it appeays
that implementation of the proposal would result in Coca-Cola’s proxy wmaterisls being
false or misleading under rule 14a-9. Accordingly, we will not recomumend enforeement
action to the Commission if Coza-Cola omits the proposal from its proxy materials in
reliance on rule 142-8(1)(2). In reaching this position, we have not found it pecessary to |
address the altemative bases for omission upon which Coca-Cola relies. |
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Rule 14a-8G)(2)
] Rule 14a-831)(3)
HOGAN & HARTSON Rule 14a-8(i)(8)
LLP Rule 14a-831)(10)
COLUMBIAISQUARE
555 THIR STREET, NW
SUZAI;?AI‘:ENQFZ BARR WASHINGTON, pc 200041109
(202) 637-38 46 TEL (202) §37-5600
SABARR@HELAW, COM December 14’ 2001 FAX (20%) $97-5910
WWW. W.COM
BY HAND DELIVERY

Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel

Mail Stop 4-2

450 Fifth Street, N.-W.

Washington, D.C. 20549

Re: The Coca-Cola Company/Excluszon From
Proxy Materials of Sharé:Owner Proposal
Submitted by Mary F. Morse Family Trust

Ladies and Gentlemen:

On behalf of The Coca-Cola Company, a Delaware corporation (the |
“Company”), we are submitting this letter pursuant to Rule 14a-8(j) under the |
Securities Exchange Act of 1934 to notify the Securities and Exchange CommlssmL
(the “Commission”) of the Company’s intention to exclude from its proxy material
for its 2002 annual meeting of share owners (the “Annual Meeting”) a share owneg
proposal (the “Proposal”) submitted by the Mary F. Morse Family Trust (the .

“Proponent”). The Company asks that the Division of Corporation Finance (the .
“Staff’) not recommend to the Commission that any enforcement action be taken if-
the Company excludes the Proposal from its Annual Meeting proxy statement for;
the reasons set forth below. The Company intends to file its definitive proxy 2
materials for the Annual Meeting with the Commission on March 4, 2002. In I
accordance with Rule 14a-8(), six copies of this letter and its exhibits are enclosec}}.;

|

As more fully set forth below, we believe that the Proposal and its supportngé
statements may be excluded from the Company 5 Annual Meeting proxy materlals |
for the following reasons: . . . 0 g :

(1)  the Proposal may be excluded under Rule 142-8(1)(2) and 14a-8(1)(3) |
because its implementation would cause the Company to violate the | |
federal proxy rules:

"t

SNNDC - 68364 - #1442755 v2  PERLIN BRUSSELS LONDON PARIS BUDAFEST FRAGUE WARSAW MOSUOW TUKYO.
NEW YORE, BALYIMORE MCLEAN MIAMI DENVER BOULDER COLORADO SPRINGS LOS ANGELES
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HOGAN & HARTSON 1.1

Securities and Exchange Commission
December 14, 2001
Page 2

(2) the second sentence of the Proposal may be omitted under ‘
Rule 14a-8(1)(10) because that portion of the Proposal has already been
substantially implemented;.

(3)  portions of the Proposal and its supporting statement may be excluded
under Rule 14a-8(1)(3) because they contain statements that are false
and misleading; and

('D"

(4)  the Proposal may be omitted pursuant to Rule 142-8(1)(8) because th
supporting statement relates to an election of directors.

BACKGROUND AND PROPOSAL = 5

The Proponent submitted two proposals to the Company by letter dated I
October 1, 2001, a copy of which is attached hereto as Exhibit A. By letter dated
October 8, 2001, a copy of which was delivered to the Proponent on October 12, 5
2001, the Company notified the Proponent that only one proposal could be £
submitted for consideration, and suggested that Proponent specify which proposa
Proponent wished to submit. (A copy of the Company’s October 8, 2001 letter, with
attachments and evidence of delivery, is attached hereto as Exhibit B.) By letter{ of
October 12, 2001, a copy of which the Company received on October 23, 2001, the |
Proponent specified that the fitst of the two proposals submitted was to be ‘ ;
considered the Proponent’s subrmsswn (A copy of the Proponent’s October 23, 2q011
letter is attached hereto as Exhibit C. ) ; I

The Proponent s October 23 2001 letter contamed thcJ foﬂowmg proposal fc{ !
share owner consideration at the Annual Meetmg ’

I

Management and Directors are requested to change the format of the ] :
Proxy Material in the two areas which are not fair to the shareowners: ‘ :
Remove the word “EXCEPT” and re-apply the word “AGAINST” in the ‘
Vote For Directors column. Remove the statement (if applicable) placed
in the lower section announcing that all signed proxies but not voted as
tu choice will be voted at the discretion of Management. _ N

b e N f

. I

ADC - 46838/ - £1442755 v2
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HOGAN & HARTSON L.LE |
Securities and Exchange Commission

December 14, 2001
Page 3

GROUNDS FOR EXCLUSION

r‘
¢}

I. Implementation of the Propgsal would cause the Company to violdte
the federal proxy rules within the meaning of Rule 14a-8(i)(2) and
Rule 14a-8(i)(3)

Rule 14a-8 generally requires public companies to include in their proxy
materials proposals submitted by shareholders who meet certain eligibility
requirements and comply with certain procedures governing the submission of their
proposals. However, Rule 14a-8 permits companies to exclude from their proxy
statements certain types of proposals for substantive reasons. One type of propo al
that can be excluded from a company's proxy statement is a proposal that would | |
restlt in a violation of federal law or the proxy rules. Specifically, Rule 14a-8(1)(2)
permits companies to omit a shareholder proposal if the proposal’s implementation
would cause the company to violate any federal law to which it is subject and |
Rule 14a-8(1)(3) permits companies,to omit a shareholder proposal if the proposal
“contrary to any of the Commission’s proxy rules.”

-,

S

The Proposal would require the Company to indicate on its proxy cards thalt
share owners may vote “against” the election of a director rather than “withhold
autherity” to vote for a director::It is our view that implementation of this
requirement of the Proposal would require the Company to format proxy cards inja
manner inconsistent with Rule 14a-4(b)(2) of the Commission’s proxy rules. As i
discussed below, implementation of the, Proposal would also.result in a proxy card |
that would be false and misleading, in contravention of Rule 142-9. Therefore, we |
belicve that the Company may exclude the Proposal from its proxy materials B
pursuant to Rules 14a-8()(2) and (1)(3). o Lo .

The form of proxy cards providing for the eléction of dire‘ctors is governed byt
Rule 14a-4(b)(2), which states; » ‘

|
A form of proxy which provides for the election of directors shall set | |
forth the names of persons nominated for election as directors. Such |
form of proxy shall clearly provide any of the following means for :
security holders to withhold authority to vote for each nominee: '
(1) & box opposite the name of each nominee which may be marked to
indicate that authority to vote for such nominee is withheld: or

“NADC - 5683874 . 1442755 v2




FROM,COCA COLA SAC FINANCE (FRI) 3. 1702 17:20/87 17:19/N0. 48626222{98 F 5
|
l

HOGAN & HARTSON 1L.Lp

Securities and Exchange Commission ‘
December 14, 2001 !
Page 4

(i1) an instruction in bold-face type which indicates that the security
holder may withhold authority to vote for any nominee by lining
through or otherwise striking out the name of any nomiunee; or

(iii) designated blank spaces in which the security holder may enter
the names of nominees with respect to whom the shareholder choosés
to withhold authority to vote; or

(iv) any other similar means, provided that clear instructions are ‘
furnished indicating how the security holder mav withhold authority to
vote for any nominee. ; ; ‘

. When the Commission adopted amendments to Rule 14a-4 in 1979, the
Comxmssmn spemﬁcally considered and rejected a requirement, similar to that
contained in the Proposal, that proxy cards provide a space for shareholders to vate

“against” nominees for directors. 1/ Instead the Commission determined to requiqQ
that proxy cards provide a space for shareholders to withhold voting authority forn
directors. This is because in many jurisdictions directors are elected by a plurality
vote. In a plurality vote, a vote “against” a director will have no effect. To prowdej’
shareholders a proxy card that indicates the shareholder may vote “against™ a
director, therefore, could mislead a shareholder into believing that a vote “against”™
a director will be given effect in the tabulatlon of votes cast. .Recognizing this in | '
amending Rule 14a-4, the Commisaion stated “With respect to a security holder's -
ability to vote for or against an individual nominee, the Commission acknowledge;s
that an ‘against’ vote may have questionable legal effect and therefore could be
confusing and misleading to shareholders. Accordingly, the term ‘withhold P
authority’ has been substituted in the rule.” 2/ |

!
i

¢

1/ Shareholder Communications, Shareholder Participation in the Corporate
Electoral Process and Corporate Governance Generally, Release No. 34-16356
(November 21, 1979).

2 Id. To address the situation where apphcab]e state law gives cffect to votes
cast against a nominee, the Commission provided the following instruction to
Rule 14a-4(b): “If applicable state law gives legal effect to votes cast against a’
nominee, then in lieu of, or in addition to, providing 4 means f01 s‘ecunty holders to
withhold authority to vote, the issuer Qhould provide a similar means for security | j
holders to vote against each rnominee.” An opinion of Delaware counsel to the

i
|
|
|
I

“ADC - aGRaN/S - 71442758 v2
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HOGAN & HARTSON LLE

Securities and Exchange Commission
December 14, 2001
Page 5

Implementation of the Proposal would require the Company to follow the
very procedure that was rejected by the Commission as misleading to shareholdeys.
The Company would be required to format its proxy card in a manner inconsistent
with Rule 14a-4, and its proxy card would, in contravention of Rule 14a-9, be
misleading.

Prior Staff letters considering Rule 14a-4 have permitted companies to
exclude proposals similar to the Proposal. For example, in Niagara Mohawk Powgr
Corp. (March 11, 1993), the Staff permitted the company to exclude from its proxy .
materials in reliance on Rule 14a-8(c)(2) a shareholder proposal that would have
required the company to replace “WITHHOLD” on its proxy cards with the word | |
“"AGAINST”. 3/ See also First Empire State Corp. (January 26. 1978) (permitting
exclusion of a portion of a proposal that would require proxies to provide
shareholders a means to vote “for” or “against” the election of dirvectors in reliance
on Rule 14a-8(c)(8)); General Electric Company (February 7, 1975), review denied
(April 18, 1975) (noting, “Rule 14a-4(b)(2) would prohibit FOR' and ‘AGAINST |
boxes for the election of directors” and therefore permitting omission of a proposa
requiring such boxes on the grounds that it would be contrary to the proxy rules);
United Banks of Colorado, Inc. (March 13, 1973) (permitting exclusion of a propoial
unless the proponent revised the proposal so that it no longer required “For” and
“Against” ballot boxes in the election of direetors). 4/, -, « ..., ¢ g ;

i

'
'
[
I
I

i

Company confirming that Delawale law dOEb not give legal effect to ‘Votes cast |
against a nominee is attached hereto as Exhibit D. Because Delaware law does xpot
give legal effect to votes cast against a nominee, the foregoing instruction to |

Rule 14a-4 does not apply to the Company. :

3/ Some of the staff no-action letters cited in this letter were issued under a
predecessor version of Rule 14a-8. in which predecessor versions of paragraphs (2],

(3), (8) and (10) of Rule 14a-8(i) appeared as paragraphs (2), (3), (8) and (10) of
Rule 14a-8(c), respectively. Rule 14a-8 was amended in 1998, at which time these
provisions of the Rule were revised. See Release No. 34- 40018 May 21, 1998). For
purposes of the analysis in this letter these rev131ons had no effect on the Rule's
applicability.

4/ We are aware of one 1o action letter, TECO Energy, Inc. (December 29 1
1993), in which a proposal that would have required “FOR” and “Against” voting | |
choices for the election of director nominees was not permitted to be excluded by a

NNDC - GESER/A - FIA42TH6 V2
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Securities and Exchange Commission
December 14, 2001
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Accordingly, we believe the Proposal may be excluded from the Company’s ‘
proxy materials pursuant to Rule 14a-8(2) and Rule 14a-8(3) because its
implementation would require the Company to violate the federal proxy rules.

II. The second sentence of the Proposal may be omitted under

Rule 14a-8(i)(10) because that portion of the Proposal has already
been substantially implemented

A proposal may be omitted under Rule 14a-8(31)(10) where it has been
substantially implemented. The second sentence of the Proposal requests the
Company to “Remove the statement (if applicable) placed in the lower section [of the
proxy card] announcing that all signed proxies but not voted as to choice will be i ‘
voted.at the dlscretmn of Management.” =

-~ The Company does not include vn its proxy card any statement that all
signed proxies that are not voted as to choice will be voted at the discretion of ‘
management. 5/ Accordingly, the Company believes that the second sentence of the

B
company. In that instance, however, the company argued only that the proposal ‘eﬁd

been substantially implemented, and the Staff did not consider the apphcablhtv oJ

Rules 14a-8(i)(2) and (i)(3) to the proposal L _ | }

5 The Company does include on its’ proxy cards a staterment that' signed pxoxy
cards that do not indicate a choice will be voted “for” the board of directors’ -
nominees, “for” specified proposals, and ‘against” other specified proposals. (A ‘ :
sample copy of the Company’s proxy card for its 2001 annual meeting is attached |
hereto as Exhibit E. The Company plans to include statements similar to those dn
Exhibit E on future proxy cards.) This statement differs from the statement that f%

- the subject of the Proposal in that, rather than providing that management will ‘
vote the shares at its “discretion,” the statement provides share owners with preci‘sé
information about how their shares will be voted if the proxy card is signed but leﬂ't‘
blank. Thus, the Company does not believe that the second sentence of the Propoq%l
applies to this statement.

The proxy card also contains a statement regarding the proxies’ exercise of

discretion with respect to (1) the election of a person to the board of directors if a “
named nominee is unable to or will not'serve and (2) other matters to be raised at
the annual meeting. Because this statement is unrelated to the exercise of ;

SNNDIC - 5683844 - 21442755 v2
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December 14, 2001
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Proposal is not applicable to its proxy card and that therefore the sentence may be
omitted from the Company’s proxy materials for the Annual Meeting in reliance on
Rule 144a-8(1)(10) as having been substantially implemented.

II1. Portions of the Proposal and the supporting statement may be
excluded under Rule 14a-8(i)(3) because they contain statements that

are false and misleading

Rule 14a-8(i)(3) permits companies to omit a shareholder proposal and its
related supporting statement if the proposal is “contrary to any of the Commission’s
proxy rules, including Rule 14a-9, which prOhlbth materially false or misleading
statements in proxy soliciting materials.” The Company believes that the following
portions of the Proposal and its supporting statement are false and misleading, and
therefore intends to omit these portions of the Proposal from its proxy materials fpr
the Annual Meeting in reliance on Rule 14a-8(1)(3). !r

P

A The Proposal contains false and misleading language. {
The Proposal states: ll
?

:

“Management and Directors are requested to Management and
Directors are requested to.change.the format of the Proxy Material i
. the two areas which are not fair to the.shareowners: Remove the i
word “EXCEPT” and re-apply the word “AGAINST” in the Vote For | |
Directors column. Remove the statement (if applicable) placed in the: !

lower section announcing that all signed proxies but not voted as to

discretion where no choice is indicated on a proxy card, the Company believes that ;
this statement is also not the subject of the second sentence of the Proposal. 1

Should the second sentence of the Proposal be aimed at either of the two
statements described above, the Company believes the second sentence of the
Proposal may be omitted from its proxy materials in feliance on Rule 142-8()(3) on
the grounds that the sentence is vague and mdeﬁmt}a and therefore misleading. If
the Company is unable to determine that the Ploposlal seeks the removal of these |

statements, the Company’s share owners can be expected {abe sumlarly confused
by the Proposal’s language.

SOADC - 6683814 . 41442755 v2
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choice will be voted at the discretion of Management.” (emphasis

added)

Inclusion of the words “which are not fair to shareowners” renders the Proposal
false and misleading. This language suggests that the Company’s proxy card is
unfair to share owners unless share owners are given the opportunity to vote
“against” the election of director nominees. It also suggests that the Company’'s
proxy card is unfair to share owners because it permits signed proxies to be voted
where no vote is indicated on the proxy card. Both of these procedures, however, are
blessed by Rule 14a-4, and to suggest that they are unfair to share owners is to
disregard Rule 14a-4. Moreover, this language is false and misleading because it
suggests that the Company has improperly designed its proxy card to be unfair ta
share owners. As explained in the Note to Rule 14a-9, “[m]aterial which directly or
indirectly impugns character, integrity or personal reputation or ...makes chargeg
concerning improper conduct ...without factual foundation” may be misleading
within the meaning of Rule 14a-9. .

B. The first paragraph of the supporting statement is false and
misleading.

The first paragraph of the supporting statement is also misleading and may °
be excluded pursuant to Rule 14a-8(i)(3). This paragraph states: (

REASONS: S o '

E
. . s iy e Coree : . [‘
This entirely unfair voting arrangement has benefited Management | |
and Directors in their determination to stay in office by whatever means. |
Note that this is the only area in which an “AGAINST” choice is omitted, a
has been so for about 15 years with no successful objections. Claiming of
votes by Management is unfair, as a shareowner has the right to sign as
“Present” and not voting, showing recelpt of material and only preventing
further solicitation of a vote. |

Like the statement in the Proposal, unsupported stateinents in this
paragraph suggesting that the Company’s proxy materials are unfair and
statements accusing “Management and Directors” of being determined to “stay in

office by whatever means” are misleading within the meaning of Rule 14a.9. |

NDG . BREYEA - Y1442TBE v2 ) i 1
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Moreover, this paragraph is misleading because its suggests that, by
providing means for share owners to indicate a vote “against” director nominees, tthe
results of director elections will somehow be affected and management and directors
will find it more difficult to stay in office. As explained above in Section I, a vote
“against” a director will not have an effect under Delaware law.

Finally, the last sentence of this paragraph is misleading because it suggegts
that no means is currently available to share owners to indicate that they have
received proxy materials and are not voting in accordance with management’s
recommendations. However, any share owner may return a proxy card that
withholds authority to vote for each divector nominee and abstains with respect tp
each other matter on the proxy card. Such a proxy card would have exactly the
effect of indicating that the share owner is “present” and not voting, has received
the proxy materials, and does not want to receive further vote solicitations.

C. _ The second paragraph of the supporting statement is false and
. misleading.

The second paragraph of the supporting statement states:

FURTHER:

|

'

D
Pt SR A ,?
'

 Since Management clalms the nght to adwse an “AGAIN ST” vote m}
matters presented by Shareowners, said Shareowners hkewme have the niht
to ask for a.vote “"AGAINST" all. Company. select nominees for Director, until
dircctors stop the practice of excessive extra remuneration for Managemenﬁ |
other than base pay and some acceptable perks. THANK YOU. 1

This statement is false and misleading within the meaning of Rule 14a-9
because it (1) charges the directors with improper conduct (in the form of granting |
“excessive extra remuneration”) without factual foundation and (2) refers to a |
subject—remuneration of management—completely unrelated to the topic of the l
Proposal. The Staff on numerous occasions has permitted companies to exclude | |
portions of supporting statements that address topics irrelevant to the subject
matter of the proposal. ¢/

6/ See, e.g. Freeport-McMoRan Copper & Gold Inc. (February 22, 1999) |
(permitting the omission of references to topics such as the company’s comphance
with the Foreign Corrupt Practices Act, failure to discuss political issues in

NNDC - 6683874 - 71442785 v




FROM.COCA COLA SAC FINANCE (FRI) 3. 702 17:23/87 17:19/N0, 4862622%98 P

|

HOGAN & HARTSON L.LP

Securities and Exchange Commission
December 14, 2001
Page 10

In light of the foregoing, the Company believes that phrase “which are not
fair to shareowners” in the Proposal and both paragraphs of the supporting
statement are false and misleading and that, therefore, these portions of the
Proposal and its supporting statement are excludable from the Annual Meeting
proxy materials pursuant to Rule 14a-8(i)(3) and Rule 14a-9.

IV. The Propoasal may be omitted pursuant to Rule 14a-8(i)(8) because
the second paragraph of the supporting statement relates to an

election of directors

Finally, Rule 14a-8(1)(8) permits coﬁlpanies to omit a shareholder proposal if
the proposal “relates to an election for membership to the company’s board of |
directors.” r

The second paragraph. of the supporting statement implicitly recommends
that share owners vote against the election of the Company’s director nominees. ,
(The paragraph states, “Shareowners...have the right to ask for a vote “AGAINS
all Company select nominees for Director, until directors stop the practice of |
excessive extra remuneration for Management....”) The Staff has previously mad
clear that Rule 14a-8 permits the exclusion not just of shareholder proposals that
their face relate to an election of directors, but also of shareholder proposals wher%.-
the supporting statements make recommendations regardmg, an election of |
directors. For example, in Phillips Van-Heusen Corp.. (April 6, 1999),, the | -
penultimate paragraph of a statement in support of a proposal relating to executwe
compensation stated: “Please vote YES for this proposal and place an ‘X—against
All’, for #1 proposal on line for ‘except’ director nominees, until they stop this
practice.” The Staff determined that the company could omit. the proposal in its

|

Indonesia at an annual meeting and the use of a hover-craft in the context of a
proposal to declassify the company’s board); Knight-Ridder, Inc. (December 28,
1995) (in the context of a proposal regarding stockholdei rights plans, the Staff |
determined that the company could omit paragraphs of the supporting statement
relating to the company's position on a strike against one of its newspapers and the
advisability of the continued employment of an employee because these paragraphs
could be “confusing and misleading to the shareholders because they are unrelated

to the subject matter of the proposal’)

SNNDC -« 6833844 - #14427508 v2
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entirety unless the proponent deleted this reference to voting for director
nominees. 7/

Because the second paragraph of the supporting statement relates to the
election of the Company’s directors, the Company may exclude the Proposal
pursuant to Rule 14a-8(1)(8).

CONCLUSION

For the foregoing reasons, the Company has determmed to omit the Propos
from its proxy materials for the Annual Meetmg

If you have any questions regarding this matter or require additional
information, please feel free to call the undersigned at (202) 637-5846.

N Very truly yours,

/j, 4 /L\./”

Suzanne A. Barr

cc: Carol C. Hayes, Esq.
Parth S. Munshi, Esq.,. T R NP TR
Mary F. Morse . G i e

DG - AGUN/S - HIA4ZTES v i

T/ See also Crown Cork & Seal Co., Inc. (February 24, 1999) (same proposal,

statement and Staff determination as in Phillips); Entergy Corp. (January 19, 1999

(same proposal, statement and Staff determination as in Phillips). 1

i
}
|
f
)
!
[
i
l
|
|
i

Enclosures: 6 copies of this letter, with exhibits \
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You have requested our‘opinjbn, as a matter of Delaware law, concerming!the

i
t

effect of a vote "agamst" a nominee for: elcctmn as a director of The Coca-Cola Compan . a

Delaware corporation (the "Company”). Sectwn 216 of the Delawarc General Corporatlon

i

(thc "DGCL") provides that in the absence of any specification in a corporatlon S cerhﬁcat% of

incorporation or by]aws

N

i

"[d]irectors shall be elected by a plurahty of the votes of the sh res

\

present in person or represented by proxy at the mcetlng and entltlcd to \ote on the elecnon g)f

directors." 8 Del. C. § 216(3). The Company’s bylaws provide that directors "shall be eleqted

by plurality votes cast in the election for" directors. Accordingly, the directors of the Comp?Qy

are elected by a plurality vote. In this respect, the Company is typical of Delaware corporati

|

j

North Fork Bancorporation. Inc. v. Toal. Del. Ch., C.A. No. 18147, slip op. at 10 n.12 (Nov 3,

Phe g 1

AR
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2000) ("North Fork"). ("Typically, directors of Delaware cotporations are elected by a plurality
of voting power present at a meeting in person or represented by proxy.").
Where directors are elected by a plurality vote, those nominees for director who

receive the greatest number of favorable votes are elected. Mode! Business Corporation Act, §

7.28, pp. 7-62 (1999) ("A 'plurality’ means that the individuals with the largest number of yvotes

are elected as directors up to the maximum number of directors to be chosen at the election.”)

As 3 consequence, a vote against a director, in and of itself, has no effect. To illustrate, if at an
election of directors, five directors are to be elected and ten persons have been nominated to fill
the ﬁve available directorships, the five nominees receiviog the greatest number of f{avorable
votes will be elected to the seats on the board of directors. Even if a greater number of vofes

!

were voted against the election of a pamcular nominee than were voted for his or her elegtion,
zL(}f'?{ W A ‘ 1

that nominee would nonetheless be elected so long as the votes for hls or her elecnon exceeded

' [N A IR TR SRV o l‘z.'y‘;w\,'\'
the number of votes cast n tavor of five of the other ten nominees. Black’s Law Dicti&ary

[ LE. 17

further illustrates the point. There plurahty is deﬁned as "the excess of the votes cast fon onc

kS i et o
o 40 : Lot op ot i “‘,'i : M e

candidate over those cast for any other. The wnter then goes on to descnbe the d1ffer nce

between a plurality vote and majonty vote

Where there are onlv tWo candldates he who receives the greater
number of the votes cast is said to have a majoriry; when there are
more than two competitors for the same office, the person who
receives the greatest number of votes has a plurality, but he has not
a majonty unless he receives a greater number of votes than those
cast for all his competitors combined; or, in other words,-more than !
one-half of the total number of votes cast. ‘

{
.
B
% |
{
)

North Fork dealt with the unusual situation where a corporation's bylaws required that
directors be elected by a majority of the voting power present at a meeting. The question

before the Court was whether proxy cards marked "withhold authonty" represemed
"voting power present” at the meeting,
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Black's Law Dictionary 1039 (5 ed. 1979).

The decision of the Delaware Court of Chancery in North Fork provides a #seful
description of the interplay between state law and the rules of the Securities and Exchange
Commissjon, which also illustrates the effect of plurality voting. Noting that since 1979, SEC
Rule 14a-4(b)(2) has required that proxy cards used for the election of directors provide a
"means for security holders to withhold authority to vote for each nominee,” the Court observed
that when the SEC considered ameundments to its rule in 1979, it first proposed the mandatory
inclusion of an "against” voting option on proxy cards, However, after receiving public

comments, the SEC found that:

A number of legal commentators questioned the treatment of an
"against” vote under state law, most arguing that it normally would
-, have no effect in an.election. They also expressed concern that
shareholders might be misled into thinking that their against votes
would have an effect when, as a matter of substantive law, such is
not the case since such votes are treated simply as,abstentions.f, x : w

As a result of this concem, according to the history,related by, the Court, the SFC
dropped the requirement for the mclusion of a vote against option. However;jit did include in rhe
|

final rule the concept of permitting stockholders to withhold authority to vote for a nominge or

nominees because it wanted to enable stockholders to express dissent by, some means other ﬂil.an
simply abstaining. Significanully, the Court went on to agree that the concemn of conmlcnl:;nors
:

that led to the present language of Rule 14a-4(b)(2) was justified saying, "[bJecause x%xlost

1

corporate votes typically require a plurality (and not a majority as was required by Mhe

The Court cited Shareholder Communications, Shareholder Participation in the Corparate
Electoral Process and Corporate Governance Generally, Exchange Act Release No. 34,

16356 [1979-1980 Transfer Binder] Fed, Sec. L. Rep. (CCH) p 82, 358, 1979 WL 17411
(S.E.C.) at *4 (Nov. 21, 1979). | | |
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defendant's] bylaws) the commentators' concern was well-founded." North Fork, supra, Lat 18
n.23. The Court observed that stockholders could be misled by the availability of the optilpn to
vote against, thinking this offered the possibility of defeating the slate. Hence, the Court
concluded, "{r]ather than mandating the inclusion of an 'against’ vote on proxy cards which ¢ould
lead to further sharcholder cynicisin, the SEC compromised, offcring shareholders the
opportunity to express dissatisfaction by withholding authority to vote for all or spagcific

* nominees," Id

For the reasons sct forth above, it is our opinion that, as 2 matter of Delaware!law,

in an election of directors where directors are elected by a plurality vote, a vote agaimst a

nominee forj election as a director has no effect in determining whether a nominee is elected) as a
director. |

. ., vt 1.

If we can be of any add1t10nal assxstance in connecuon with this matter, please do

nothcbudtetocallonus o
P

Very tru]y yours -

\((@ms &M@zv#ﬁ%&& 57 \W('q
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LETTER TO SEC

November 2, 2001

WM. WRIGLEY JR. COMPANY
WRIGLEY BUILDING
410 N. MICHIGAN AVENUE

CHICAGO, ILLINOIS 60611

Ladies and Gentlemen:

You have requested our opinion as to whether a stockholder proposal (the
"Proposal") submitted to Wm. Wrigley Jr. Company, a Delaware corporation (the
"Company"), by Robert D. Morse (the "Proponent"), may be omitted from the Company's
proxy statement and form of proxy for its 2002 annual meeting (the "Annual
Meeting") of stockholders (the "Proxy Materials") pursuant to Rule 14a- 8 (i) (2),
Rule 14a-8(1i) (3) and Rule 14a-8(i) (8) under the Securities Exchange Act of 1934, as
amended, or any of such rules.

In our examination, we have assumed the legal capacity of all natural persons, the
genuineness of all signatures, the authenticity of all documents submitted to us as
originals, the conformity to original documents of all documents submitted to us as
certified or photostatic copies, and the authenticity of the originals of such
copies. As to any facts material to the opinions expressed herein which we did not
independently establish or verify, we have relied upon statements and
representations of officers and other representatives of the Company and others.

In rendering the opinions set forth herein, you have furnished to us, and we have
reviewed, copies of the Proponent's letter to the Company setting forth his
proposal and such other documents as we have deemed necessary or appropriate as a
basis for the opinions set forth below. The Proposal makes three requests. The
first two seek the following changes to the Company's form of proxy:

1. "Remove the word "EXCEPT" and re-apply the word "AGAINST" in the Vote for
Directors coclumn.”

2. "Remove the statement (if applicable) placed in the lower section announcing
that all signed proxies but not voted as to choice will be voted at the discretion
of Management."

The Proposal further states:

3. "Since Management claims the right to advise an "AGAINST" vote in matters
presented by Shareowners, I likewise have the right to ask for a vote "AGAINST" all
Company select nominees for Director until directors stop the practice of excessive
extra remuneration for Management other than base pay and some acceptable perks.
THANK YOU."

Copr. © West 2002 No Claim to Orig. U.S. Govt. Works
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The Proposal was accompanied by a statement of the Proponent in support thereof.

We express no cpinion as to the laws of any jurisdiction other than (i) the laws,
rules and regulations of the State of Illinois, (ii) the laws, rules and
regulations of the State of Delaware to extent referred to specifically herein and
(iii) the federal laws of the United States of America to the extent referred to
specifically herein.

Based upon the foregoing and subject to the limitations, qualifications,
exceptions and assumptions set forth herein, we are of the opinion that the
Proposal may be excluded from the Proxy Materials in its entirety because each of
its three requests may be excluded on the various grounds discussed below.

1. Omission of the Request that Management and Directors "Remove the word V"EXCEPT"
and re-apply the word "AGAINST" in the Vote For Directors column.'

*2 The Proposal's first request may be omitted pursuant to Rule 14a-8(i) (3)
because its meaning as written is so ambiguous as to be misleading and a violation
of Rule 14a-9. Furthermore, any reasonable interpretation of the request may be
omitted under Rule 14a-8(i) (2) because it would require the Company to use a form
of proxy that violates Rule 1l4a-4(b) (2).

a. The Proposal's first request as written is so ambiguous as to be misleading and
a violation of Rule 14a-9

A Proposal may be excluded from a company's proxy materials pursuant to Rule
14a-8(1) (3) "[ilf the proposal or supporting statement is contrary to any of the
Commission's proxy rules, including [Rule 14a-9], which prohibits materially false
or misleading statements in proxy soliciting materials." The Commission has found
that a proposal can be materially misleading if it is "so inherently wvague and
indefinite that neither the shareceholders voting on the proposal, nor the Company
implementing the proposal (if adopted), would be able to determine with any
reasconable certainty exactly what actions or measures the proposal requires."
Philadelphia Electric Company, SEC No-Action Letter (July 30, 1892).

The Proposal seeks shareholder approval of a request that the Company "remove
the word "EXCEPT" and re-apply the word "AGAINST" in the Vote For Directors
column, " on the Company's form of proxy. In the Company's current form of proxy,
the word "except" appears only once in proximity to the election of directors
ballot. The form of proxy states, "For all nominee(s) except vote withheld from the
following:" and then provides a space in which shareholders may list the nominees
with respect to whom the security holder chooses to withhold authority to vote.
Removing the word "except" and replacing it with the word "against" results in the
following statement: "For all nominee(s) against vote withheld from the following:"
Once so revised, the statement is unintelligible. Neither the shareholders, nor the
Company, could determine the actions required by the inclusion of the statement or
any responses to it. Thus, the Proposal, with respect to its first request, is so
ambiguous as to be materially misleading and thereby violates Rule 14a-92. As such,
the Company should be allowed to exclude this request from its proxy materials
pursuant to Rule 14a-8(1i) (3).

Copr. © West 2002 No Claim to Orig. U.S. Govt. Works
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b. Any reasonable interpretation of the Proposal's first request would require the
Company to adopt a form of proxy that violates Rule 1l4a-4(b) (2}.

The context of the statements in the Proposal's "REASONS" section and the
Proponent's capitalization of the words "EXCEPT" and "AGAINST" suggest that the
Proponent may have intended to request that the word "WITHHELD" be replaced with
the word "AGAINST" in the election of directors ballot on the Company's form of
proxy. Assuming this was the case, such proposal would nonetheless be excludable
for the reasons cited below.

*3 A Proposal may be excluded from a company's proxy materials pursuant to Rule
14a-8(1) (2) "[1i]f the proposal would, if implemented, cause the company to violate
any state, federal, or foreign law to which it is subject." Rule 14a-4(b) (2)
requires that proxies addressing the election of directors provide shareholders
with a means to "withhold" authority to vote for each nominee. See, Rule 1l4a-

4 (b) (2); Bloomenthal and Wolff, Securities and Federal Corporate Law, § 24:36.
However, Instruction 2 to Rule 14a-4(b) (2) states, "if applicable state law gives
legal effect to votes cast against a nominee, then, in lieu of, or in addition to,
providing a means for a security holder to withhold authority to vote, the
registrant should provide a similar means for security holders to vote against each
nominee." The Commission has found that where state law does not give legal effect
to votes cast against a nominee, shareholder proposals requesting a form of proxy
including an "against" option may be excluded from proxy materials under Rule l4a-
8 (i) (2), because inclusion of such an option would cause the company to violate
Rule 14a-4(b) (2). Niagra Mohawk Power Corporation, SEC No-Action Letter (March 11,
1993) . The Company is incorporated under the laws of Delaware and we are aware of
no Delaware authority stating that votes cast against a nominee director will have
any "legal effect." Thus, the Company may omit the Proposal's first request
pursuant to Rule 14a-8(i) (2), evenif it is revised to remedy the defects described
above.

2. Omission of the Regquest that Management and Directors "Remove the statement (if
applicable) placed in the lower section announcing that all signed proxies but not
voted as to choice will be voted at the discretion of Management."

The Proposal's second request may be omitted under Rule 14a-8(i) (2) because it
would require the Company to adopt a form of proxy that violates Rule 14a- 4(b) (1)
and Rule 14a-4(b) (2).

Rule 1l4a-4(b) (1) states, "A proxy may confer discretionary authority with respect
to matters as to which a choice is not specified by the security holder provided
that the form of proxy states in bold-faced type how it is intended to vote the
shares represented by the proxy in each such case." Similarly, Rule 14a-4(b) (2)
states, "Any such form of proxy which is executed by the security holder in such
manner as not to withhold authority to vote for the election of any nominee shall
be deemed to grant such authority, provided that the form of proxy so states in
bold face type." Thus, proxies may grant discretionary authority, so long as the
form of proxy so states in bold face type.

The Company intends to vote executed proxies not voted as to choice at the

Copr. © West 2002 No Claim to Orig. U.S. Govt. Works
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discretion of its management. The Proposal's second request seeks the removal of
the statement indicating such intent from the Company's form of proxy. Failure by
the Company to include a statement in bold-faced type announcing such intent on its
form of proxy would violate Rule 1l4a-4(b) (1) and Rule 14a- 4(b) (2). The Company may
therefore omit the Proposal's second request from its proxy materials pursuant to
Rule 14a-8(1i) (2).

3. Omission of the Request that Proxy Materials Include a Statement Asking "for a
vote "AGAINST" all Company select nominees for Director"

*4 Rule 14a-8(1i) (8) of the Exchange Act permits registrants to exclude a
shareholder proposal "[i]f the proposal relates to an election for membership on
the company's board of directors." A proposal that "attempt([s] to dissuade
stockholders from voting in favor of management's nominees" or "may be deemed an
effort to oppose the management's solicitation on behalf of the re-election of [its
nominees] '' involves elections for the purposes of Rule 14a-8(i) (8). In the Matter
of Union Electric Co., 38 S.E.C. 921 (1959) and ASECO Inc., SEC No- Action Letterxr
(Mar. 18, 1980).

The Proposal's third request explicitly asks stockholders to vote against
management's nominees for director. Such a request clearly attempts to dissuade
shareholders from voting in favor of management's nominees, and thus relates to an
election for membership on the Company's board of directors. The Company may
therefore omit the Proposal's third regquest pursuant to rule 14a-8(i) (8).

This opinion is furnished to you solely for your benefit in connection with the
Proposal and is not to be used, circulated, quoted or otherwise referred to for any
other purpose without our express written permission except to the Securities and

Exchange Commission in connection with your no-action request with respect to the
Proposal.

Very truly yours,
SKADDEN, ARPS, SLATE, MEAGHER & FLOM (ILLINOIS)

333 West Wacker Drive
Chicago, Illinois 60606-1285

Tel: (312) 407-0700

LETTER TO SEC

November 2, 2001

SECURITIES AND EXCHANGE COMMISSION
DIVISION OF CORPORATION FINANCE
450 FIFTH STREET, N.W.

Copr. © West 2002 No Claim to Orig. U.S. Govt. Works
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WASHINGTON, D.C. 20549
Re: Wm. Wrigley Jr. Company Omission of Stockholder

Proposal Pursuant to Rule 14a-8

Ladies and Gentlemen:
In accordance with Rule 14a-8(j) under the Securities Exchange Act of 1934, as
amended, we hereby enclose six copies of the following:

1. A letter dated September 27, 2001 from Robert D. Morse (the "Proponent"), the
beneficial owner of at least $2,000 in market value of voting securities of Wm.
Wrigley Jr. Company (the "Company"), including the Proponent's proposal for action
(the "Proposal") at the Company's forthcoming annual meeting and the statement of
the Proponent in support thereof (the "Supporting Statement").

2. This statement and opinion of counsel setting forth the reasons why the
Proposal may properly be omitted from the Company's proxy statement (the "Proxy
Statement") for the 2002 annual meeting (the "Annual Meeting") of stockholders
pursuant to Rule 14a-8(i) (3), Rule 14a-8(i) (2) and Rule 14a- 8(1) (8).

We wish to inform you (and, by a copy of this letter, the Proponent) cof the
intended omission and to explain the reasons for the Company's position.

The Proposal

The Proponent is requesting that the Company include the Proposal in the Company's
Proxy Statement for its up-coming 2002 Annual Meeting of stockholders. The Proposal
makes three requests. The first two seek the following changes to the Company's
form of proxy:

*5 1. "Remove the word "EXCEPT" and re-apply the word "AGAINST" in the Vote For
Directors column."

2. "Remove the statement (if applicable) placed in the lower section announcing
that all signed proxies but not voted as to choice will be voted at the discretion
of Management."

The Proposal further states:

3. "Since Management claims the right to advise an "AGAINST" vote in matters
presented by Shareowners, I likewise have the right to ask for a vote "AGAINST" all
Company select nominees for Director until directors stop the practice of excessive
extra remuneration for Management other than base pay and some acceptable perks.
THANK YOU."

The preceding statement is repeated in material part in a section captioned by the
Proponent as "ALTERNATE PROPOSAL SUBSTITUTE."

Reasons for Omission of the Proposal in its Entirety

The Proposal may be omitted in its entirety because each of its three requests may
be omitted on the various grounds discussed below.
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1. Omission of the Request that Management and Directors "Remove the word "EXCEPT"
and re-apply the word "AGAINST" in the Vote For Directors column."

The Proposal's first request may be omitted pursuant to Rule 14a-8(i) (3) because
its meaning as written is so ambiguous as to be misleading and a violation of Rule
14a-9. Purthermore, any reasonable interpretation of the request may be omitted
under Rule 14a-8(i) (2) because it would require the Company to use a form of proxy
that violates Rule 14a-4(b) (2).

a. The Propcsal's first request as written is so ambiguous as to be misleading and
a violation of Rule 14a-9

A Proposal may be excluded from a company's proxy materials pursuant to Rule
14a-8(1) (3) "[ilf the proposal or supporting statement is contrary to any of the
Commission's proxy rules, including [Rule 14a-9], which prohibits materially false
or misleading statements in proxy soliciting materials." The Commission has found
that a proposal can be materially misleading if it is "so inherently vague and
indefinite that neither the shareholders voting on the proposal, nor the Company
implementing the proposal (if adopted), would be able to determine with any
reasonable certainty exactly what actions or measures the proposal requires."
Philadelphia Electric Company, SEC No-Action Letter (July 30, 1992).

The Proposal seeks shareholder approval of a request that the Company "remove
the word "EXCEPT" and re-apply the word "AGAINST" in the Vote For Directors
column, " on the Company's form of proxy. In the Company's current form of proxy,
the word "except" appears only once in proximity to the election of directors
ballot. The form of proxy states, "For all nominee(s) except vote withheld from the
following:" and then provides a space in which shareholders may list the nominees
with respect to whom the security holder chooses to withhold authority to vote.
Removing the word "except" and replacing it with the word "against" results in the
following statement: "For all nominee (s) against vote withheld from the following:"
Once so revised, the statement is unintelligible. Neither the shareholders, nor the
Company, could determine the actions required by the inclusion of the statement or
any responses to it. Thus, the Proposal, with respect to its first request, is so
ambiguous as to be materially misleading and thereby violates Rule 14a-9. As such,
the Company should be allowed to exclude this request from its proxy materials
pursuant to Rule 14a-8(i) (3).

b. Any reasonable interpretation of the Proposal's first request would require the
Company to adopt a form of proxy that violates Rule 14a-4 (b) (2).

*6 The context of the statements in the Proposal's "REASONS" section and the
Proponent's capitalization of the words "EXCEPT" and "AGAINST" suggest that the
Proponent may have intended to reqguest that the word "WITHHELD" be replaced with
the word "AGAINST" in the election of directors ballot on the Company's form of
proxy. Assuming this was the case, such proposal would nonetheless be excludable
for the reasons cited below.

A Proposal may be excluded from a company's proxy materials pursuant to Rule
14a-8(i) (2) "[i]lf the proposal would, if implemented, cause the company to violate
any state, federal, or foreign law to which it is subject." Rule 1l4a- 4(b) (2)
requires that proxies addressing the election of directors provide shareholders
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with a means to "withhold" authority to vote for each nominee. See, Rule 14a-

4 (b) (2) ; Bloomenthal and Wolff, Securities and Federal Corporate Law, § 24:36.
However, Instruction 2 to Rule l1l4a-4(b) (2) states, "if applicable state law gives
legal effect to votes cast against a nominee, then, in lieu of, or in addition to,
providing a means for a security holder to withhold authority to vote, the
registrant should provide a similar means for security holders to vote against each
nominee." The Commission has found that where state law does not give legal effect
to votes cast against a nominee, shareholder proposals requesting a form of proxy
including an "against" option may be excluded from proxy materials under Rule 1l4a-
8(i) (2), because inclusion of such an option would cause the company to violate
Rule 14a-4(b) (2). Niagra Mohawk Power Corporation, SEC No-Action Letter (March 11,
1593) . The Company is incorporated under the laws of Delaware and is aware of no
Delaware authority stating that votes cast against a nominee director will have any
"legal effect." Thus, the Company may omit the Proposal's first request pursuant to
Rule 14a-8(i) (2), even if it is revised to remedy the defects described above.

2. Omission of the Request that Management and Directors "Remove the statement (if
applicable) placed in the lower section announcing that all signed proxies but not
voted as to choice will be voted at the discretion of Management."

The Proposal's second request may be omitted under Rule 14a-8(i) (2) because it
would require the Company to adopt a form of proxy that violates Rule 1l4a- 4(b) (1)
and Rule 1l4a-4(b) (2).

Rule 14a-4(b) (1) states, "A proxy may confer discretionary authority with respect
to matters as to which a choice is not specified by the security holder provided
that the form of proxy states in bold-faced type how it is intended to vote the
shares represented by the proxy in each such case." Similarly, Rule 1l4a-4(b) (2)
states, "Any such form of proxy which is executed by the security holder in such
manner as not to withhold authority to vote for the election of any nominee shall
be deemed to grant such authority, provided that the form of proxy so states in
bold face type." Thus, proxies may grant discretionary authority, so long as the
form of proxy so states in bold face type.

*7 The Company intends to vote executed proxies not voted as to choice at the
discretion of its management. The Proposal's second request seeks the removal of
the statement indicating such intent from the Company's form of proxy. Failure by
the Company to include a statement in bold-faced type anncuncing such intent on its
form of proxy would violate Rule 14a-4(b) (1) and Rule 14a-4(b) (2). The Company may
therefore omit the Proposal's second request from its proxy materials pursuant to
Rule 14a-8(1i) (2).

3. Omission of the Request that ProxyMaterials Include a Statement Asking "for a
vote "AGAINST" all Company select nominees for Director"

Rule 14a-8(i) (8) of the Exchange Act permits registrants to exclude a shareholder
proposal "[ilf the proposal relates to an election for membership on the company's
board of directors." A proposal that "attempt[s] to dissuade stockholders from
voting in favor of management's nominees" or "may be deemed an effort to oppose the
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management's solicitation on behalf of the re-election of [its nominees]'' involves
elections for the purposes of Rule 14a-8(i) (8). In the Matter of Union Electric
Co., 38 S.E.C. 921 (1959) and ASECO Inc., SEC No- Action Letter (Mar. 18, 1980).

The Proposal's third request explicitly asks stockholders to vote against
management 's nominees for director. Such a reguest clearly attempts to dissuade
shareholders from voting in favor of management's nominees, and thus relates to an
election for membership on the Company's board of directors. The Company may
therefore omit the Proposal's third request pursuant to rule 14a-8(1i) (8).

Summary

For the reasons set forth above, each of the Proposal's requests 1s excludable,
and the Proposal in its entirety should be omitted from the Proxy Statement £for the
2002 Annual Meeting. The Company seeks a determination by the staff of the Division
that it will not recommend enforcement action to the Securities and Exchange
Commission should the Company omit the Proposal, including the Supporting
Statement, from the Company's Proxy Statement.

It is presently anticipated that the Company's definitive proxy material will be
filed with the Securities and Exchange Commission on or about February 5, 2002, the
date on which we would begin mailing the Proxy Statement to stockholders.

If you have any questions regarding this request, please call the undersigned at
(312) 644-2121.

Sincerely,

Howard Malovany

Vice President, Secretary and General Counsel

ENCLOSURE

September 27, 2001
PROPOSAL

I, Robert D. Morse, 212 Highland Ave. Moorestown, NJ 08057-2717, owner of
$2000.00 or more value of Company stock, wish to present the following proposal for
printing in the Year 2002 Proxy material:

Management and Directors are requested to change the format of the Proxy Material
in the two areas which are not fair to the shareowners: Remove the word "EXCEPT"
and re-apply the word "AGAINST" in the Vote For Directors column. Remove the
statement (if applicable) placed in the lower section announcing that all signed
proxies but not voted as to choice will be voted at the discretion of Management.
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REASONS :

*8 This entirely unfair voting arrangement has benefited Management and Directors
in their determination to stay in office by whatever means. Note that this is the
only area in which an "AGAINST" choice is omitted, and has been so for about 15
yvears with no successful objections. Claiming of votes by Management is unfair, as
a shareowner has the right to sign as "Present" and not voting, showing receipt of
material and only preventing further solicitation of a vote.

FURTHER:

Since Management claims the right to advise an "AGAINST" vote in matters presented
by Shareowners, I likewise have the right to ask for a vote "AGAINST" all Company
select nominees for Director until directors stop the practice of excessive extra
remuneration for Management other than base pay and some acceptable perks. THANK
YOU.

ALTERNATE PROPOSAL SUBSTITUTE
IF CHANGES MADE AS SUGGESTED FOR UPCOMING PROXY

I, Robert D. Morse, 212 Highland Ave. Moorestown, NJ 08057-2717, owner of
$2000,00 or more in Company stock, wish to present the following proposal for
printing in the Year 2002 Proxy material:

I propose that since Management usually suggests that Shareowners vote "AGAINST"
a proposal submitted by one or more of the shareowners, then said Shareowners
should likewise vote "AGAINST" the Company nominees for Director until the
Directors cease the compensation programs they in turn offer Management above

salary and nominal perks.

Please vote "FOR" this Proposal and "AGAINST" the Director Proposal as a right.
THANK YOU.

Robert D. Morse

SEC LETTER

1934 Act / s -- / Rule 14a-8

January 2, 2002

Publicly Available January 2, 2002

Re: Wm. Wrigley Jr. Company
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Incoming letter dated November 2, 2001

The first proposal requests that the board make particular revisions to its proxy
materials. The second proposal recommends a vote against "company ncminees for
director."

We are unable to conclude that Wrigley has met its burden of establishing that the
first proposal would violate applicable state law. Accordingly, we do not believe
that Wrigley may omit the first proposal from its proxy materials in reliance on
rule 14a-8(i) (2).

We are unable to concur in your view that Wrigley may exclude the first proposal
under rule 14a-8(i) (3). Accordingly, we do not believe that Wrigley may omit the
first proposal from its proxy materials in reliance on rule 1l4a- 8(i) (3).

There appears to be some basis for your view that Wrigley may exclude the second
proposal under rule 14a-8(i) (8) as relating to an election for membership on its
board of directors. Accordingly, we will not recommend enforcement action to the
Commission if Wrigley omits the second proposal from its proxy materials in
reliance on rule 14a-8(i) (8).

Sincerely,

Keir Devon Gumbs

Special Counsel

Securities and Exchange Commission (S.E.C.)
2002 WL 77150 (S.E.C.)

END OF DOCUMENT
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Bank of New York Company, Inc., Plaintiff,
V.
Irving Bank Corporation et al., Defendants

Supreme Court, New York County

April 18, 1988
HEADNOTES

Corporations--Officers and Directors--Provision in
Certificate of Incorporation as to Control of Directors
(1) An amendment to a "rights" plan adopted by the
board of directors of defendant banking corporation
in response to plaintiffs tender offer for all
defendant's outstanding shares, which restricts the
power of duly elected directors to conduct business
of the corporation by creating different classes of
directors, permitting members of the present board if
reelected to act on a tender offer by majority vote but
prohibiting a board other than the current board or
those approved by it from so acting unless by a
supermajority two- thirds vote, is invalid since any
such restriction on the power of the board of directors
must be placed in the certificate of incorporation
(Business Corporation Law § 620). Accordingly, in
view of the probability that the yearly election of the
board of directors would be unfairly tainted,
defendant is preliminarily enjoined from enforcing
the amendment to the "rights" agreement.

TOTAL CLIENT SERVICE LIBRARY
REFERENCES
Am Jur 2d, Corporations, § 1483 et. seq..

Business Corporation Law § 620.

NY Jur 2d, Business Relationships, § 865 et. seq..

APPEARANCES OF COUNSEL

Sullivan & Cromwell (John L. Warden of counsel),
for plaintiff. Wachtell, Lipton, Rosen & Katz (Marc
Wolinsky of counsel), for Irving Bank Corporation,
defendant, Winthrop, Stimson, Putnam & Roberts
(Stephen A. Weiner of counsel), for Joseph A. Rice
and others, defendants.

OPINION OF THE COURT

Page 1

Herman Cahn, J.

The Bank of New York Company, Inc. (BNY),
plaintiff, moves for an order enjoining defendant
Irving Bank Corporation (IBC) from enforcing a
certain "rights" agreement as amended on March 15,
1988, and specifically enjoining the enforcement of
the March 15, 1988 amendment.

THE FACTS

In September 1987 BNY announced its intention to
commence *666 a tender offer for all of the
outstanding shares of IBC. It is unnecessary here to
recite in detail the intricacies of the offer, its several
amendments by BNY, and its rejection by the board
of directors of IBC. Suffice it to state that the board
of directors of IBC believes that acceptance of the
offer is not beneficial for IBC's shareholders,
stemming in large part from the fact that Federal
regulations limit the number of prospective tender
offerors. However, these regulations have recently
been modified, which modifications will slowly
deregulate the banking system over the next few
years. The result of the deregulation may be to allow
more large banking institutions, not presently able to
bid for IBC, to do so. It is asserted that this will
produce an auction type bidding during which, it is
believed, a higher price can be negotiated by the
board of directors. This argument has presumably
been communicated to [BC's shareholders in
response to BNY's tender offer. On October 9, 1987
the board of IBC adopted a "rights" plan. Pursuant
thereto, one right per share of outstanding common
stock was made payable to shareholders of record on
October 19, 1987. If an acquisition is approved by the
board, the rights can be redeemed by the board at .01
per right. The right to redeem is exercisable prior to
the time a person or entity obtains ownership or
control of 20% or more of stock of IBC.

The rights become exercisable when certain
triggering events occur and thereupon entitle the
holders thereof to either purchase shares in IBC or in
any new company formed as the result of an
acquisition:

1) Ten days following an announcement that 20% or
more of IBC's outstanding common stock has been
acquired by one person or entity, the rights issued
entitle the holders thereof to purchase one share of
IBC for $200. (This exercise price is much greater
than the present or recent market value of a share of
IBC [FN1] and therefore is properly labeled by
plaintiffs as "illusory", having "nothing to do with the
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reason for the poison pill.")

FN1 For example, the market value of IBC
at the close of business on April 13, 1988
was $65/share.

2) If IBC is consolidated or merged with another
company, or if 50% or more of IBC's assets or
earning power are transferred or sold, the rights
entitle the holders thereof to purchase shares of
common stock of the surviving company at 50% of
market value. (This provision is commonly referred
to as a "flip- over".) *667

The purpose for adopting the rights plan was to
make it unattractive and unprofitable for IBC to be
taken over by another company unless the board of
directors of IBC approves the acquisition.

A. THE MARCH 15TH AMENDMENT

On March 15, 1988, approximately one month after

BNY had commenced a proxy contest seeking.

election of a new board, the IBC board adopted an
amendment to the heretofore described rights
agreement. Said amendment, section 23, provided for
the redemption of the rights by the board at any time
"prior to such time as any person [FN2] becomes an
acquiring person." [FN3] However, the basic thrust of
section 23 is to severely limit the authority of any
board of directors other than the present board to
redeem the rights. The relevant portion of section 23
reads as follows: "the Board of Directors of the
company shall be entitled so to redeem the Rights
only if it consists of a majority of Continuing
Directors (as hereinafter defined) or, if the Board of
Directors of the Company is not so constituted, only
if the members of the Board of Directors of the
Company who are not Continuing Directors were
elected to immediately succeed Continuing Directors
and either (i) were elected by the affirmative vote of
the holders of at least two-thirds of the issued and
outstanding Shares of the Company or (ii) in
connection with the election of the members of the
Board of Directors of the Company who are not
Continuing Directors, no merger, consolidation,
liquidation, business combination or similar
transaction or series of transactions with respect to
the Company is or was proposed. The term
'Continuing Director' shall mean a director who either
was a member of the Board of Directors of the
Company prior to March 15, 1988 or who
subsequently became a director of the Company and
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whose election, or nomination for election by the
Company's shareholders, was approved by a vote of a
majority of the Continuing Directors then on the
Board of Directors of the Company."

FN2 A "person" is defined in the rights
agreement as: "any individual, firm,
corporation or other entity, and shall include
any successor (by merger or otherwise) of
such entity."

FN3 An "acquiring person” is defined as
"any person ... who or which ... shall be the
Beneficial Owner (as such term s
hereinafter defined) of 20r more of the
shares then outstanding”.

An analysis of the above will show that it creates
several different classes of directors. The first are
directors who were *668 in office prior to March 15,
1988, and who have all rights of directors. The
second group are directors who are elected after
March 15, 1988 and whose election was approved by
a vote of the majority of the first group. This group
also has all the rights of directors.

The third group are directors elected after March 15,
1988 and who have not postponed or agreed to
certain actions relating to mergers. These are the
actions which the first group has decided to block.

The fourth and final group are directors who were
elected by the vote of the holders of at least two
thirds of the shares. This group also has all the rights
of directors.

It is to be further noted that a single plurality is
required for election to the board.

What section 23 thus does is several things. First, it
creates several different classes of directors--having
different powers, or having to be elected by different
majorities to exercise all of the powers. Second, it
effectively limits the powers of a future board which
is not a continuation of the present board or which is
not approved by it, while still leaving those powers to
a board which 1s approved. For example, the present
board, or one approved by it, may redeem the rights.
A future board, properly elected by a 51% majority,
but not approved by the present board, may not
redeem the shares.
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BNY and shareholders of IBC seek to enjoin
enforcement of this provision. The court notes that
section 23 as amended March 15, 1988 is the only
provision of the rights agreement herein contested.

THE LAW
A.ENTITLEMENT TO A PRELIMINARY
INJUNCTION

The law is well settled that in order to be entitled to a

preliminary injunction the moving party must
demonstrate the likelihood of success on the merits,
irreparable harm absent the relief requested, and a
balance of the equities in its favor. (Grant Co. v
Srogi, 52 NY2d 496.)

IBC argues that irreparable harm is not a threat, but
is speculative, that indeed the controversy is not yet
ripe for adjudication since the issue may become
mooted by the vote of the shareholders at the annual
meeting, i.e., if they elect the old board, or give more
than two thirds of their votes to the insurgent
candidates, the issue will be mooted.

However, the presence of the amendment prior to the
*669 election may be sufficiently relevant to the
shareholders to strongly affect the outcome.
Shareholders, aware of section 23, know that if they
vote for BNY's slate and a two-thirds vote is not
achieved, the directors, then elected, will not, under
the amendment, have the power to redeem the rights
for 10 years. Therefore, any shareholder who would
desire to accept this or any future tender offer and
elect a board other than the current board or those
approved by it, may be deterred from doing this at the
meeting for fear that a majority vote less than two
thirds would position a board incapable of any future
negotiations for 10 years.

If the amendment is invalid, its presence is likely to
taint the electoral process which a subsequent
invalidation by this court will not cure.

"In this case, a preliminary adjudication in advance
of the shareholders’ meeting appears to be the more
sensible way to proceed. The harm threatened here is
to the corporate electoral process, a process which
carries with it the right of shareholders to a
meaningful exercise of their voting franchise and to a
fair proxy contest with an informed electorate.”
(Packer & G&P Ind Mgt Corp. v Yampol, 54
USLW 2582 [Del Ch, Apr. 18, 1986, C.A. No.
8432])

In addition, where a provision is illegally adopted in
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conflict with the statutory law, an injunction is
appropriate regardless of the extent of the harm.
(Schwab v Potter Co., 194 NY 409; Studebaker Corp.
v Gittlin, 360 F2d 692; Prime Computer v Allen, Del
Ch, Jan. 25, 1988, C.A. No. 9557, affd 538 A2d 1113
[Del, Jan. 26, 1988].)

The balance of the equities favors the resolution of
the instant dispute prior to the election. If section 23
is valid, defendants are not harmed by a resolution at
this stage; however, if invalid, plaintiffs, as stated
above, may be irreparably harmed.

The court has not found any New York cases, other
than Schwab v Potter Co. (supra), directly in point.
However, the probability that the election would be

. unfairly tainted lends urgency to the issue. Since IBC

has only one shareholders' meeting a year, the taint
could not be cured for one year, other than for the
court to set aside the election. However, this also is
not a valid alternative, since BNY's time to act, if it
wins the election, is seriously circumscribed by
conditions imposed by the Federal Reserve Bank.
Those conditions require expeditious action, if action
there is to be. *670

In the circumstances, the court will consider the
application.

B. THE VALIDITY OF SECTION 23 UNDER THE
BUSINESS CORPORATION LAW

Recently, there has been an abundance of case law
recognizing the propriety of the adoption by the
board of directors of a corporation of a rights plan,
both as a preventative mechanism to ward off future
tender offers (see, e.g., Moran v Household Intl., 500
A2d 1346), and as a defense measure during battle
with a corporate raider (see, e.g, Revion Inc. v
MacAndrews & Forbes Holdings, 506 A2d 173).
These cases address the duties of directors to their
corporations and their protections under the business
Jjudgment rule.

At issue here is not the propriety of the adoption of
the plan, but rather the legality of section 23, the
provision restricting the power of duly elected
directors to conduct business of the corporation
otherwise conductible by directors elected in a
specified manner. The court turns, therefore, to the
Business Corporation Law.,

Business Corporation Law § 614 governs the voting
requirements for the election of directors of a
corporation: "(a) Directors shall, except as otherwise
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required by this chapter or by the certificate of
incorporation as permitted by this chapter, be elected
by a plurality of the votes cast at a meeting of
shareholders by the holders of shares entitled to vote
in the election." (Emphasis added.) A duly elected
board is empowered to manage the business of the
corporation (Business Corporation Law § 701) by
vote of a majority present, if a quorum is present at
the time of the vote (Business Corporation Law §
708). A restriction of the board's power to manage
the business of the corporation is invalid unless (1)
all of the incorporators or all of the shareholders of
record have authorized such provision on the
certificate  of incorporation; (2) subsequent
shareholders have notice of the provision; and (3) no
shares of the corporation are listed on a national
securities exchange or in an over-the- counter market.
(Business Corporation Law § 620.)

By statute any restriction on the power of the board
of directors must be placed in the certificate of
incorporation (Business Corporation Law § 620;
Polchinski Co. v Cemetery Floral Co., 79 AD2d 648)
which was not done by IBC. Accordingly, the board
of directors was without authority to adopt a
provision restricting the action of a future board.

That a board could be elected which possesses the
full power *671 to redeem the rights herein does not
resolve the issue; IBC's board went beyond its power
when it adopted a provision which would require a
supermajority vote for BNY's slate in order to elect a
new board. Again, no such provision was placed in
the certificate of incorporation requiring such
supermajority vote (Business Corporation Law_§

614).

The evil of section 23 is not that it deprives a board
of certain powers; it is that it is selective in the
deprivation. In other words, the present board
members could have the powers, if they were
reelected to the board, but the insurgents would not if
they were elected by the same plurality. Those new
members of the board approved by the current board
would have the powers, but those not so approved
would not. This retention of authority is beyond the
powers of the board.

It is no answer to say that the insurgents would
possess all the powers, if elected by a supermajority.
The illegal discrimination between boards is not
thereby cured.

Defendant cites Staklinsky v _Pyramid Elec. Co. (6
AD2d 565) for the proposition that the power of a
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board to enter into a long-term contract is analogous
to the restriction herein, i.e., that the present board
has the power to restrict corporate action and bind the
corporation for long periods of time. However, when
a board enters into a contract for the benefit of a
corporation, not only is it carrying on the business of
the corporation, but, if it did not have the power to do
so, the business could not be carried on. In emphasis,
the board may not enter into a contract which may be
canceled only by that board if reelected, or by a board
elected by a two-thirds vote (unless the certificate of
incorporation so provides). The discrimination in
boards, i.e., those we approve of have power, those
we do not don't have the power, in the absence of a
supermajority, is contrary to the statute.

Accordingly, plaintiffs are entitled to declaratory
relief enjoining defendant from applying section 23.

CONCLUSION
Plaintiffs motion for injunctive relief is granted.
Defendants are enjoined from enforcement of the
rights plan section 23, as amended March 15, 1988.
In view of the above, the court has not reached the

issue of fiduciary duty or the applicability of its
business-judgment rule. *672

Copr. (¢) 2001, Randy A. Daniels, Secretary of State,
State of New York.

N.Y.Sup. 1988.
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Supreme Court, Appeliate Division, First
Department, New York.

Jules B. SADDOCK, etc., Plaintiff-Appellant,
V.
LADY ESTER LINGERIE CORPORATION, etc., et
al., Defendants-Respondents.

Nov. 28, 1995.

In action to invalidate defendant's election to board
of directors of corporation and her subsequent actions
as director, the Supreme Court, New York County,
Lobis, J., granted defendant summary judgment, and
plaintiff appealed. The Supreme Court, Appeliate
Division, held that director was legitimately elected
by unanimous vote, although only plurality was
necessary, and only plurality vote was necessary for
her reelection at annual meetings, where certificate of
incorporation did not state otherwise.

Affirmed.

West Headnotes

Corporations €2283(1)
101k283(1) Most Cited Cases

Director was legitimately elected by unanimous vote,
although only plurality was necessary, and only
plurality vote was necessary for her reelection at
annual meetings, where certificate of incorporation
did not state otherwise. McKinney's Business
Corporation Law § 614.

**86 L.A. Michalec, for plaintiff-appellant.

MLJ. Schlesinger, for defendants-respondents.

Before SULLIVAN, JP., and ELLERIN, ROSS,
NARDELLI and TOM, JJ.

MEMORANDUM DECISION.

*272 Order, Supreme Court, New York County
(Joan Lobis, J.), entered on or about May 4, 1994,
which, inter alia, denied plaintiff's motion for
summary judgment on the first cause of action and,

Page 1

upon a search of the record, granted defendants
summary judgment dismissing the first cause of
action, unanimously affirmed, with costs.

Plaintiff's attempt to invalidate defendant Karen
Saddock's election to the board of directors of Lady
Ester Lingerie and her subsequent actions as a
director is clearly without merit.  Pursuant to the
corporation's shareholders' agreement, by-laws and
certificate of incorporation, Ms. Saddock was
legitimately elected as a fourth director by a
unanimous vote, including that of plaintiff, although
only a plurality was necessary, and subsequently re-
elected by a plurality of the shareholders at many
annual meetings. The shareholders' agreement
allows as many as seven directors and Business
Corporation Law § 614 provides that only a plurality
vote is necessary where, as here, the certificate of
incorporation does not state otherwise.

It is clear that this meritless lawsuit is brought, as
were two preceding suits, in retaliation for
defendants' refusal to accede to plaintiffs' buy-out
demands and any further frivolous proceeding by
plaintiff will result in the imposition of substantial
sanctions.

END OF DOCUMENT
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GFFICE OF CHIFF CounsEL
i EAT o "‘L!!li‘i:"%;e,,{_ R()bel't D MOI'SC
02KER 12 PHI2: 16 212 Highland Avenue
*v‘a ' Moorestown NJ 08057-2717
Ph: 856 235 1711
March 10. 2002
Re: Letter from AT & T Corporation
Securities and Exchange Commission Dated March 5, 2002
Office of the Chief Counsel
Division of Corporation Finance
450 Fifth Street, NW
Washington, DC 20549

Dear Ladies and Gentlemen:

In response to Counsel John W. Thompson’s request for a re-appraisal of the SEC’s decision
to allow printing of my proposal by use of “The Coca Cola” decision allowing deletion, I make the
following reply: -

Perhaps the Coca Cola decision should be reversed on the basis stated: A stockholder is being
denied the “Right of dissent”, which is un-American by not being permitted an “Against” vote, and
thereby guaranteeing that most or all Company presented nominees will be elected, there being few
or mostly none other contenders listed.

Since the objection is based on the fact that certain State’s laws allow only [or allow “opt out”] a
“plurality” vote, containing no “Against”, stockholders are being discriminated against in their choice.
It is NOT a matter of an “ambiguous and misleading” statement ! That is only an opinion expressed in the
“determination to hold present Management in their positions”, as I have previously stated.

I am not asking for a last minute permission to print in the matter of the Coca Cola deletion; I can
wait until next year if printing is already programmed.

The intensity of objections is noted in the 3 Y2 pages of review requested, followed by 31 pages
of “Exhibits”. I do believe: “Thou dost protest too much”, to quote a famous writer, which inhibits the
SEC’s strive to be brief.

Page 3, Par. 2 “the proposal attempts to dissuade stockholders from voting for management’s
nominees” and therefore “relates to an election for membership, etc.” I have a right to speak against
a proposal for Directors as well as Management does against a stockholder’s proposal. Again, we
have a “discriminatory” rule, which must be ignored or changed. Please do so.

Again, a request for “consultation if necessary”, without an invitation to the Proponent to join in !

Sincerely,

6 copies to SEC, 1@ AT&T, Mr.Thompson i
Cg ;Q Q,Z!ézr) W oden—




These rhymes are for stress relief.
Not part of the proposal.

THE CAMEL

Thought of a camel just came to mind,
Being somewhat interesting, I find:
That camels are available in two sizes;
The one with a larger hump surprises,
That a rider can sit aboard its hump,
And the other has a sag-like rump.
To hold a person in place and yet,
The arched one is on which to bet.
It simply has a longer stride.

But gets there first if your butt can abide.
When in Morocco, I first learned,
Something about camels I had not turned,

To useful advice in answering a protest,

Now it comes in handy, even as a jest:
“Never let a camel gets its nose under a tent flap.”
“Or you might find one in your lap.”

It will barge right in, paying no rent,

But might leave an atrocious scent.

Now, when a person objects to my proposal,

1 put their info at my disposal.

When they claim there is no “Against” in a plurality vote,
Where is a stockholders’ “Right to Dissent 7 Take note:
They gave this “camel” a look under the flap,
And I barged right in, to fill the gap.
Showing that undeserved votes Management claim,
To perpetuate themselves in office is their game.

‘'D WALK A MILE—"

“I’d walk a mile for a Camel.” is a long gone phrase,
But I just recalled it, to see how one plays;
With words to turn the event into fun,
Remember, the phrase said “walk™ not run.
Should you arrive with time to spare,

You have no need for it, as you're already there,

Robert Dennis Morse




These rhymes are for stress relief.
Not part of the presentation.

FUNDAMENTALS

Many investors put their money in funds;
I happen to be different than the other ones.

If you read up on business news as it does unfold,
You need not rely on others to be told:
Funds are for many who are not experimental,
So, you buy your funds, while I use the mental.

Robert Dennis Morse
9:30AM 2-27-02

“CIVIL” WAR

There is no such thing as a “Civil” war;
Why didn’t the author think before ?

He titled the action without using his head,
And, consequently, the nation was mislead.
The conflict was caused by commercial thinking,
So, why he civilized it, we have no inkling.

Robert Dennis Morse
7:47AM 2-2402

JUST SAY “NO”

Management continues its plundering style,

And stockholders believe them, all the while.
They put forth a thought: “More options are in need,
In order to enable this company to succeed”.
“Competition is rampant, keep us in office”.

“We are in charge, no one should boss us;

By only offering us a good base pay,

So, we keep on asking for more, to stay”.

Robert Dennis Morse
9:25AM 2-2402




These rhymes are for stress relief.
Not part of the presentation.
EXPIERIENCE, TOO

If you are a repairman, and are good,
Perhaps, like me, you never understood
A “Help Wanted” ad that did read:
“Five years experience, is what you need;
In order to obtain employment by us”.
The reason why no one raised a fuss,
Is because you already have known,
That, being good, you can do it alone.

ALMANAC

I just awoke, it is S:00AM,
Got back to writing, as [ am
Aware that we are in the “full moon”,
Which allows us to write, “crazy as a loon”.
There is a periodical called an Almanac,
Published to hasten Winter’s end, it’s a fact.
The paper gives us all the information
About when to plant, across the nation.
There are tips on health, you know,
As well as all the things we grow.

One thing they omit is how to work with women,
I can visualize them, standing and grinnin’;
When I call attention again to a fact,
That women as well, farm their tract,
Therefore, the manual is an all man act !

Robert Dennis Morse
5:00AM 3-01-02

X MARKS

We are urged by management to vote “FOR”
More of their suggestions than ever before.
Most are cleverly hiding the fact,

It means more “take”, without giving back.
The stockholders consider it receiving good advice,
But they are being plundered, and don’t think twice.
Why do they sheepishly follow a leader,

Not realizing they are a suckered bleeder ?

Robert Dennis Morse
2:30PM 2-28-02




