SUBSCRIPTION AGREEMENT
FOR
LISTENER BRANDS, INC.
SERIES SEED PREFERRED STOCK PLUS

This SUBSCRIPTION AGREEMENT (the "Agreement") is made and entered into as
of [EFFECTIVE DATE]  (the “Effective Date™) by and between the Listener Brands, Inc. a
Delaware Corporation with a principal mailing address at 1000 East 87th St., Chicago, IL 60619
(the “Company”) (together with their permitted successors and assigns).and the undersigned
investor (the “Subscriber™) (together with their permitted successors, assigns, and transferees)
located at the address set forth in the space provided next to the undersigned (collectively, the
“parties™) or set forth in an electronic copy of this Agreement provided by the regulated
crowdfunding intermediary WeFunder Portal, LLC (the “Portal™).

RECITALS

WHEREAS Subscriber hereby subscribes for and agrees to purchase from the Company
Series Seed Preferred Stock Plus of the Company (the “Shares™) in the total amount of §
$[AMOUNT] 4 the purchase price of §3.29 per Share (such total amount shall be referred to
herein as the “Subscription Amount™).

WHEREAS the Shares are being offered pursuant to Regulation Crowdfunding (17 CFR
227.100 through 227.503) of Section 4(a)(6) of the U.S. Securities Act of 1933 (15 U.S.C.
77d(a)(6)) and the applicable rules thereunder (the “Securities Laws™).

WHEREAS the Subscriber hereby acknowledges that the Company is relying upon the
accuracy and completeness of the representations of the Subscriber within this Agreement in
complying with its obligations under applicable federal and state securities laws;

WHEREAS the Subscriber further agrees that the execution of this Agreement
constitutes Subscriber’s consent to become a Subscriber of the Company, and that upon the
Company s acceptance of this subscription, the Subscriber shall become a Subscriber of the
Company;

NOW THEREFORE, for the reasons set forth above, and in consideration of the
foregoing and of the mutual promises and covenants of the Company and Subscriber contained
herein, and for other good and valuable consideration, the receipt of which is hereby
acknowledged, the Company and the Subscriber agree as follows:

1. Subscription.



1.1

1.2.

L.3.

1.4.

L.5.

1.6.

1.7.

Subscriber hereby subscribes for and agrees to purchase the Shares for a total
purchase price equal to the Subscription Amount, subject to the terms and
conditions of this Agreement, of the Company s Articles of Incorporation
(attached as Exhibit A) and Bylaws (attached as Exhibit B), and of the
agreements contained on the Portal’s crowdfunding platform.

Subscriber will purchase the Shares by completing, signing and submitting this
Agreement electronically through the Portal, along with payment of the
Subscription Amount, which shall not be less than the Minimum Subscription
Amount applicable to Subscriber.

Subscriber’s payment of the Subscription Amount, and Subscriber’s execution of
this Agreement, constitute Subscriber’s agreement to subscribe for and purchase
the Shares, and such purchase and subscription shall be complete once the
Company accepts Subscriber’s payment and executes and delivers this
Agreement.

Minimum Subscription Amount. The Minimum Subscription Amount is $250.
Notwithstanding Minimum Subscription Amount, if the investment limitations set
forth in Rule 100(a)(2) of Regulation Crowdfunding do not permit Subscriber to
invest the applicable Minimum Subscription Amount, the Minimum Subscription
Amount for such Subscriber shall be the maximum amount Subscriber is
permitted to invest under Rule 100(a)(2).

Preferential Dividend Rights. Subscriber shall have the first right, before any
common stockholder or other class or series of stock, to receive dividends on
each outstanding share of preferred stock, as further described in the Restated and
Amended Articles of Incorporation.

Conversion Rights. Subscriber shall have the right to convert their preferred stock
into non-voting common stock as further stipulated in the Restated and Amended
Articles of Incorporation.

Resale Restrictions. Subscriber understands that the resale or transfer of the
Shares is restricted and Subscriber will not, directly or indirectly, offer, sell,
pledge, transfer, or otherwise dispose of (or solicit any offers to buy, purchase, or
otherwise acquire or take a pledge of) any part of the Shares except in compliance
with this Agreement, any applicable state and federal securities laws, and the
respective rules and regulations promulgated thereunder. Prior to any proposed
sale, assignment, transfer or pledge of the Shares, Subscriber agrees that it shall
provide written notice to the Company of Subscriber's intent of such transfer, sale,
assignment or pledge. Each notice shall provide detail of circumstances of the
proposed transfer, sale, assignment or pledge, and shall be accompanied, at




L.8.

L.9.

1.10.

Subscriber’s expense, by evidence that is satisfactory to the Company, to the
effect that the proposed transfer of the Shares may be effected without registration
under the Act or applicable state securities law. The Company shall not permit a
resale or other transfer of the Shares prior to one year from the date of execution
of this Agreement, regardless of whether such resale or other transfer is permitted
by applicable federal and state securitics laws.

No Market for Resale. Subscriber understands that the Company is not currently
a reporting issuer in the United States, and there is no assurance that it will ever
be a reporting issuer in the United States. As a result, the restrictions on resale of
the Shares may be indefinite for Subscribers. As there is no market for the Shares,
it may be difficult or even impossible for a Subscriber to resell them. If
Subscriber does resell, it is Subscriber’s responsibility to ensure that all forms
required by the applicable securities laws are filed as required upon disposition of
the Shares by Subscriber. Notwithstanding the foregoing, Subscriber may not
resell any portion of the Shares except in accordance with this Agreement, the
Company’s Articles of Incorporation and Bylaws, and federal and State securities
laws.

The Company’s Right to Accept or Reject Subscriptions. The Company may
accept or reject any subscription, in whole or in part. This means that the
Company may sell to Subscriber a smaller amount of Shares than Subscriber
subscribes to purchase or may decline to sell any Shares to Subscriber. If the
Company accepts Subscriber’s subscription, in whole or in part, this Agreement
will constitute an irrevocable commitment by Subscriber to purchase the Shares,
and a copy of this Agreement will be executed by the Company and digitally
returned to Subscriber via the Portal. If the Company rejects Subscriber’s
subscription in whole or in part, the Company will return the payment tendered
for any unissued portion of the subscription via the Portal prior to the the
execution of this Agreement by the Company.

Revocation of Offer for a Limited Time. Once Subscriber has executed the
Agreement and submitted funds, such subscription may be revoked up until forty-
eight (48) hours prior to the close of the offering in accordance with Regulation
Crowdfunding rules.

Representations, Warranties, and Acknowledgements. Subscriber represents and warrants

to the Company, and acknowledges that the Company is relying on these representations
and warranties to, among other things, ensure that it is complying with all of the
applicable sccurities laws, that:

2.1.

Subscriber has the requisite knowledge to assess the relative merits and risks of
this investment, or has relied upon the advice of Subscriber’s professional
advisors with regard to an investment in the Company. Subscriber is aware of the



2.2,

2.3.

24.

degree of risk associated with the purchase of the Shares and has determined that
the purchase of the Shares is a suitable investment;

Subscriber is fully aware and understands that at any time the Company may
operate at a loss rather than a profit, and may do so for an unforcseeable amount
of time;

Subscriber has reviewed or had the opportunity to review the financial statements
and other financial information related to the investment within the Company;

If Subscriber is not an accredited investor, Subscriber understands that, pursuant
to Rule 100(a)(2) of Regulation Crowdfunding, the aggregate amount of
securities Subscriber may purchase from offerings under Regulation
Crowdfunding during a 12-month period shall not exceed (i) the greater of $2,500
or five percent (5%) of the greater of the annual income or net worth of such
Subscriber, if either the annual income or net worth of Subscriber is less than
$124.000, as verified by the Portal; or (2) ten percent (10%) of the greater of the
annual income or net worth of such Subscriber, not to exceed a maximum
aggregate amount of $124,000, if both the annual income or net worth of
Subscriber are equal to or more than $124,000, as verified by the Portal. The term
“accredited investor” used herein is defined in Rule 501(a) of Regulation D
promulgated under the Securities Act of 1933, as amended.

2.5. Accredited Investor Status. If Subscriber has checked the box next to “accredited

investor,” on Subscriber’s signature page, Subscriber is an accredited investor,
and Subscriber understands that the Portal must verify this status before
Subscriber may invest an amount beyond the limitations provided in Rule 227.100
of Regulation Crowdfunding.

2.6.Subscriber has received and read the offering disclosures in the Company’s Form C

2.7.

2.8.

and appendices thereto, all of which were filed with the Securities and Exchange
Commission on [EFFECTIVE DATE] , and Subscriber is familiar with the
information in such Form C and appendices.

The offer to scll the Shares was communicated to Subscriber by the Company in
such a manner that Subscriber was able to ask questions and receive answers from
the Company concerning the terms and conditions of this transaction;

Subscriber acknowledges that the Shares for which Subscriber hereby subscribes
are being acquired solely for Subscribers own account, for investment purposes,
and not for the account of others. Subscriber is not a party to. and does not



presently intend to enter into, any contract or arrangement with any other person
or entity involving the resale, transfer, grant of participation with respect
to or other distribution of the Shares;

2.9.Subscriber acknowledges that any notice of issuance of the Shares will be imprinted

2.10.

with the following legend, substantially in the following form, that limits the

transfer of such Shares:
The shares to which this notice refers have not been registered
under the United States Securities Act of 1933, as amended, (the
“1933 Act'"), and the Company has no obligation to register the
Units under the 1933 Act in the future. The Shares have been issued
pursuant to Regulation Crowdfunding (17 CFR 227.100 through
227.503) of Section 4(a)(6) of the 1933 Act, and as such the Shares
may not be transferred by the shareholder for a period of one (1)
year from the date of purchase, unless such Shares are being
transferred (a) to the Company; (b) to an accredited investor; (c) as
part of an offering registered with the
U.S. Securities and Exchange Commission, (d) to a member of the
family of the shareholder or the equivalent, to a trust controlled by
Subscriber, to a trust created for the benefit of a member of the
family of the shareholder or the equivalent, or in connection with
the death or divorce of the shareholder or other similar
circumstance; (¢) as part of an offering registered with the U.S.
Securities and Exchange Commission; or (f) in furtherance of any
other conditions imposed by the U.S. Securities and Exchange
Commission from time to time.
The shares to which this notice refers are subject to further transfer
restrictions provided in a Subscription Agreement made by and
between Subscriber as of [EFFECTIVE DATE](the
“Subscription Agreement”).

Subscriber acknowledges that, to ensure compliance with the restrictions set forth
herein, the Company may issue appropriate “stop transfer” instructions to its
transfer agent, if any. and that, if the Company transfers its own securities, it may
make appropriate notations to the same effect in its own records. In addition, the



Company shall not be required (x) to transfer on its books or capitalization table
any part of any Shares that has been sold or otherwise transferred in violation of
any of the provisions of this Agreement or (y) to treat such transferce as
Subscriber of such Shares.

2.11.  Subscriber understands that nothing in this Agreement or any other materials
presented to Subscriber in connection with the purchase and sale of the Shares
constitutes legal, tax, or investment advice. The Company has suggested that
Subscriber consult with such legal, tax, and investment advisors as Subscriber, in
its sole discretion, deems necessary or appropriate in connection with its purchase
of the Shares.

2.12.  Both the Company and Subscriber represent that neither it, nor any of its officers,
directors, sharcholders, employees, agents, representatives or affiliates, is, or will
be obligated for any finder’s or broker’s fee or commission in connection with
this securities transaction. Subscriber agrees to indemnify and to hold harmless
the Company from any liability for any commission or compensation in the nature
of a finders’ or broker’s fee (and any asserted liability as a result of the
performance of services of any such finder or broker) for which Subscriber or any
of its officers, directors, sharcholders, employees, agents, representatives or
affiliates may be responsible.

2.13.  Subscriber represents that all information provided by Subscriber to the Company
in connection with the purchase of the shares is true, correct, and complete as of
the date set forth hereof, and if there should be any change in such information,
Subscriber shall immediately provide the Company with such information.

2.14.  Subscriber has read and fully understands the terms, conditions and effect of this
Agreement, and all other documents in connection therewith;

2.15.  Subscriber represents and warrants to, and covenants with, the Company that (i)
Subscriber has full right, power, authority and capacity to enter into this
Agreement and to consummate the transactions contemplated hereby and has
taken all necessary action to authorize the execution, delivery, and performance of
this Agreement, and (ii) this Agreement constitutes a valid and binding obligation
of Subscriber enforceable against Subscriber in accordance with its terms, except
as enforceability may be limited by applicable law.

3. Indemnification. Subscriber hereby agrees to indemnify and hold harmless the Company
and any of its officers, directors, shareholders, employees, agents, representatives or
affiliates (collectively the "Indemnified Parties" and individually an "Indemnified Party")



who was or is a party or is threatened to be made a party to any threatened, pending or
completed action, suit or proceeding, whether civil, criminal, administrative or
investigative, against losses, liabilities and expenses of each Indemnified Party (including
attorneys' fees, judgments, fines and amounts paid in settlement, payable as incurred)
incurred by such person or entity in connection with such action, arbitration, suit or
proceeding, by reason of or arising from (i) any misrepresentation or misstatement of
facts or omission to represent or state facts made by Subscriber, including, without
limitation, the information in this Agreement, or (i1) litigation or other proceeding
brought by Subscriber against one or more Indemnified Party in which the Indemnified
Party is the prevailing party.

4.  Risk Factors.

SUBSCRIBER IS AWARE THAT AN INVESTMENT IN THE SHARES IS
SPECULATIVE AND INVOLVES A HIGH DEGREE OF RISK, INCLUDING THE
POSSIBLE LOSS OF THE ENTIRE INVESTMENT, AND SUBSCRIBER HAS
CAREFULLY READ AND CONSIDERED THE RISK FACTORS AND ALL
MATTERS SPECIFIED IN THE FORM C AND APPENDICES THERETO IN
DETERMINING WHETHER OR NOT TO INVEST IN THE COMPANY AS
SPECIFIED HEREIN. SUBSCRIBER UNDERSTANDS THAT THE
AFOREMENTIONED RISK FACTORS ARE NOT AN ALL-INCLUSIVE LIST OF
POSSIBLE RISKS INHERENT IN THE OFFERING.

5. Subscriber’s Certifications. Under penalties of perjury, Subscriber certifies that: (1) the
taxpayer ID number or social security number shown on the signature page of this
Agreement is the correct taxpayer identification number issued to Subscriber; and (2)
Subscriber is not subject to backup withholding because: (a) Subscriber is exempt from
backup withholding, or (b) Subscriber has not been notified by the Internal Revenue
Service (IRS) that Subscriber is subject to backup withholding as a result of a failure to
report all interest or dividends, or (c) the IRS has notified Subscriber that it is no longer
subject to backup withholding; and (3) Subscriber is a U.S. citizen or other U.S. person.

6. General Provisions

6.1  Notice. Any notice, demand, or other communication which either party may or
must give to the other party under this Agreement shall be made in writing and shall be either
hand delivered or sent via email or U.S. certified mail to the following addresses:

To the Company:

Kimberly Lewis
Listener Brands, Inc.



1000 East 87th St.
Chicago, IL 60619

To Subscriber:
The name of Subscriber on the signature page as provided on the Portal.

6.2  Governing Law. This Agreement shall be governed by and construed in
accordance with the laws of the State of Illinois without regard to conflict of law principles, and,
to the extent the Agreement involves any United States statute, in accordance with the laws of
the United States, without regard to conflict of law principles.

6.3 Electronic Signature. Subscriber may deliver this Agreement to the Company by
clectronic means such as by email. If Subscriber submits this Agreement to the Company
electronically, Subscriber agrees that Subscriber's digital signature or other form of electronic
acknowledgement, consent, or acceptance (as the case may be), constitutes Subscriber’s
signature, acceptance, and agreement of the terms of this Agreement and such digital signature,
consent, or acceptance shall be given the same force and effect as a signature affixed by hand.

6.4  Electronic Delivery. If Subscriber has provided the Company with Subscriber’s
valid email address, Subscriber agrees to receive all factual business information, as that is
defined by the Securities Laws, via email should the Company choose to disseminate
information through this means. All communications regarding the terms of the offer shall be
through the communication channels provided by the Portal as required by the Securities Laws.
Subscriber may revoke this consent any time by giving written notice to the Company.

6.5 Severability. If a court or an arbitrator of competent jurisdiction holds any
provision of this Agreement to be illegal, unenforceable, or invalid in whole or in part for any
reason, the validity and enforceability of the remaining provisions, or portions of them, will not
be affected.

6.6  Counterparts. This Agreement may be executed in two or more counterparts, each
of which shall constitute an original, but all of which, when taken together, shall constitute one
instrument, and shall become effective when one or more counterparts have been signed by each
party hereto and delivered to the other parties.

6.7  Entire Agreement. This Agreement constitutes the entire agreement between the
Company and Subscriber with respect to the subject matter hereof and supersedes any prior or
contemporaneous understanding, representations, warranties or agreements, whether oral or
written.

6.8  Modification. This Agreement may be modified or amended pursuant to an
instrument in writing signed by the Company and Subscriber except in circumstances in which
the Company ’s Bylaws or Articles of Incorporation require further or different authorization for
such modification or amendment.



[Signature page follows or on electronic copy provided by the regulated crowdfunding
portal WeFunder]

By signing and submitting this Agreement, Subscriber agrees to purchase
Series Seed Preferred Stock Plus of the Company for the purchase price shown
below.

NUMBER OF SHARES: [SHARES]

TOTAL INVESTMENT AMOUNT [DIGITALLY PROVIDED ON REGULATED
CROWDFUNDING PORTAL]: $[AMOUNT]



SUBSCRIBER INFORMATION AND SIGNATURE [DIGITALLY PROVIDED ON
REGULATED CROWDFUNDING PORTAL]:

Signature
Tnvestor Signature

Printed Name Printed Name
[ENTITY NAME]

[INVESTOR NAME]
Title (if Subscriber is a legal entity)
[INVESTOR TITLE]

LISTENDER BRANDS, INC. [DIGITALLY PROVIDED ON REGULATED
CROWDFUNDING PORTAL]:

Foander Scgnature

Name: [FOUNDER_NAME]

By:

Title: [FOUNDER_TITLE]




EXHIBIT A

ARTICLES OF INCORPORATION



AMENDED AND RESTATED CERTIFICATE OF INCORPORATION OF
LISTENER BRANDS, INC.

(Pursuant to Sections 242 and 245 of the General
Corporation Law of the State of Delaware)

Listener Brands, Inc., a corporation organized and existing under and by virtue of the
provisions of the General Corporation Law of the State of Delaware (the '"General Corporation
Law"),

DOES HEREBY CERTIFY:
1. That the name of this corporation is Listener Brands, Inc. and that this corporation was

originally incorporated pursuant to the General Corporation Law on June 28, 2017, under the
name CurlMix Inc.

2. That the Board of Directors duly adopted resolutions proposing to amend and restate the
Amended and Restated Certificate of Incorporation of this corporation, declaring said
amendment and restatement to be advisable and- in the best interests of this corporation and its
stockholders, and authorizing the appropriate officers of this corporation to solicit the consent of
the stockholders therefore, which resolution setting forth the proposed amendment and
restatement is as follows:

RESOLVED, that the Amended and Restated Certificate of Incorporation of this corporation be
amended. and restated in its entirety to read as set forth on Exhibit A attached hereto and
incorporated herein by this reference.

Exhibit A referred to in the resolution above is attached hereto as Exhibit A and is hereby
incorporated herein by this reference.

1. That the foregoing restatement was approved by the holders of the requisite number of
shares of this corporation in accordance with Section 228 of the General Corporation Law.

2. That this Amended and Restated Certificate of Incorporation, which amends, restates,
and integrates the provisions of this Corporation's Amended and Restated Certificate of
Incorporation, has been duly adopted, in accordance with Sections 242 and 245 of the General
Corporation Law.

IN WITNESS WHEREOF, this Amended and Restated Certificate of Incorporation has been
executed by aduly authorized officer of this corporation on this the _25 day of January 2024.

By: Kimberly Lewis (Jan 25 2024 16:04 CST)

Kimberly Lewis, Chief Executive Officer



EXHIBIT A

LISTENER BRANDS, INC.
AMENDED AND RESTATED CERTIFICATE OF INCORPORATION

1. FIRST: The name of this corporation is Listener Brands, Inc. (the ""Corporation'').

2. SECOND: The address of the registered office of the Corporation in the State of Delaware is
8 The Green, Ste. A, Dover, Delaware 19901 in the County of Kent. The name of its registered
agent at such address is A Registered Agent, Inc.

3. THIRD: The nature of the business or purposes to be conducted or promoted is to engage in
any lawful act or activity for which corporations may be organized under the General
Corporation Law.

4. FOURTH: This Corporation is authorized to issue two classes of stock to be designated,
respectively, common stock and preferred stock as of the effective date of this Restated
Certificate of Incorporation (this '"Restated Certificate'"). The total number of shares that
this Corporation is authorized to issue is 18,377,650. The total number of shares of common
stock authorized to be issued is 12,807,991, par value $0.0001 per share (the '""Common
Stock''), 2,955,991 of which are designated as a series of Common Stock denominated
"Nonvoting Common Stock," and 9,852,000 of which are designated as a series of
Common Stock denominated '"Voting Common Stock." The total number of shares of
preferred stock authorized to be issued is 5,569,659, par value $0.001 per share (the
"Preferred Stock''), 1,093,228 of which are designated ''Series Seed Preferred Stock,"
2,955,991 of which are designated as "Series Seed Preferred Stock Plus," and 1,520,440
of which are designated "'Series A Preferred Stock'' and, together with the Series Seed
Preferred Stock, the '"Voting Preferred Stock."

The following is a statement of the designations and the powers, privileges, and rights, and the
qualifications, limitations, or restrictions thereof in respect of each class of capital stock of the
Corporation.

A. COMMON STOCK

. General, The voting, dividend, and liquidation rights of the holders of the Common
Stock are subject to and qualified by the rights, powers, and preferences of the holders
of the Preferred Stock set forth herein.

2. Voting

2.1 Voting Common Stock. The holders of the Voting Common Stock are entitled to one
(1) vote for each share of Voting Common Stock held at all meetings of stockholders (and
written actions in lieu of meetings); provided, however, that, except as otherwise required
by law, holders of Voting Common Stock shall not be entitled to vote on any amendment to
this Restated Certificate that relates solely to the terms of one (1) or more outstanding
series of Preferred Stock if the holders of such affected series are entitled, either
separately or together with the holders of one (1) or more other such series, to vote thereon pursuant
to this Restated Certificate or pursuant to the General Corporation Law.




Unless required by law, there shall be no cumulative voting. The number of authorized shares of
Voting Common Stock may be increased or decreased (but not below the number of shares thereof
then outstanding) by (in addition to any vote of the holders of one (1) or more series of Voting
Preferred Stock that may be required by the terms of this Restated Certificate) the affirmative
vote of the holders of shares of capital stock of the Corporation representing a majority of the
votes represented by all outstanding shares of capital stock of the Corporation entitled to vote,
irrespective of the provisions of Section 242(b)(2) of the General Corporation law and without a
separate class vote ofthe holders of the Voting Common Stock.

22 Nonvoting Common Stock. The Nonvoting Common Stock shall have no right to vote on
matters presented to the Corporation's stockholders for approval (and shall not be included in
determining the number of shares voting or entitled to vote on a given matter), except (a) as
required by applicable law, and (b) that any amendment, alteration or repeal (including by
merger, consolidation or otherwise) of any provision of this Restated Certificate that would
significantly and adversely affect the rights of the Nonvoting Common Stock shall require the
approval of the holders of a majority of the outstanding shares of Nonvoting Common Stock
voting separately as a class. For the avoidance of doubt, other than as described herein, the rights
of holders of Nonvoting Common Stock shall be identical to the rights granted to holders of
Voting Common Stock.

B. PREFERREDSTOCK

The rights, preferences, powers, privileges and restrictions, qualifications, and limitations of the
Preferred Stock are set forth below. Unless otherwise indicated, references to "sections” or "subsections"
in this Part B of this Article Fourth refer to sections and subsections of this Part B of Article Fourth.

1. Dividends. The Corporation shall not declare, pay or set aside any dividends on shares of
any other class or series of capital stock of the Corporation (other than dividends on shares of
Common Stock payable in shares of Common Stock) unless (in addition to the obtaining of any
consents required elsewhere in this Restated Certificate) the holders of the Preferred Stock then
outstanding shall first receive, or simultaneously receive, out of funds legally available therefor, a
dividend on each outstanding share of Preferred Stock in an amount at least equal to (i) in the case of
a dividend on Common Stock or any class or series that is convertible into Common Stock, that
dividend per share of Preferred Stock as would equal the product of (A) the dividend payable on
each share of such class or series determined, if applicable, as if all shares of such class or series
had been converted into Common Stock and (B) the number of shares of Common Stock issuable
upon conversion of a share of such series of Preferred Stock, in each case calculated on the record
date for determination of holders entitled to receive such dividend or (i1) in the case of a dividend
on any class or series that is not convertible into Common Stock, at a rate per share of
Preferred Stock determined by (A) dividing the amount of the dividend payable on each share of
such class or series of capital stock by the original issuance price of such class or series of capital
stock (subject to appropriate adjustment in the event of any stock dividend paid on such class or
series of capital stock in shares of such stock or any stock split, combination or other similar
recapitalization with respect to such class or series of capital stock) and (B) multiplying such
fraction by an amount equal to the Original Issue Price for such series of Preferred Stock (as
defined below) per share of such Preferred Stock; provided that, if the Corporation declares,
pays, or sets aside, on the same date, a dividend on shares of more than one (1) class or series
of capital stock of the Corporation, the dividend payable to the holders of Preferred Stock
pursuant to this Section | shall be calculated based upon the dividend on the class or series of
capital stock that would result in the highest Preferred Stock dividend. The ''Original Issue



Price'' shall mean, with respect to the Series Seed Preferred Stock, $1.53 per share, with
respect to the Series Seed Preferred Stock Plus, $3.29 per share, and with respect to the
Series A Preferred Stock, $3.29 per share, in each case, subject to appropriate adjustment in
the event of any stock dividend paid or any stock split, combination or other similar
recapitalization.

2. Liquidation. Dissolution or Winding Up: Certain Mergers. Consolidations. and Asset
Sales.

2.1 Preferential Payments to Holders of Preferred Stock In the event of any
voluntary or involuntary liquidation, dissolution or winding up of the Corporation or a
Deemed Liquidation Event (as defined below), the holders of shares of Preferred Stock
then outstanding shall be entitled to be paid out of the funds and assets of the
Corporation available for distribution to the stockholders, before any payment shall be
made to the holders of Common Stock by reason of their ownership thereof, an amount
per share equal to the greater of (i) (x) one (1) times the applicable Original Issue Price
for Series Seed Preferred Stock and Series Seed Preferred Stock Plus and (y) one and
one-half (1.5) times the Original Issue Price for Series A Preferred Stock, in each case,
plus any dividends declared but unpaid thereon, or (ii) such amount per share as would
have been payable had all shares of such series of Preferred Stock been
converted into Common Stock pursuant to Section 4 immediately prior to such
liquidation, dissolution, winding up or Deemed Liquidation Event (the amount payable
pursuant to this sentence is hereinafter referred to as the ''Liquidation Amount" for
such series of Preferred Stock). If upon any such liquidation, dissolution or winding
up of the Corporation or Deemed Liquidation Event, the funds and assets of the
Corporation available for distribution to its stockholders are insufficient to pay the
holders of shares of Preferred Stock the full amounts to which they are entitled under
this Section 2.1, the holders of shares of Preferred Stock shall share ratably in any
distribution of the funds and assets of the Corporation available for distribution in
proportion to the respective amounts that would otherwise be payable in respect of the
shares of Preferred Stock held by them upon such distribution if all amounts payable on
or with respect to such shares were paid in full

2.2 Payments to Holders of Common Stock. In the event of any voluntary or
involuntary liquidation, dissolution or winding up of the Corporation or
Deemed Liquidation Event, after the payment in full of all Liquidation Amounts
required to be paid to the holders of shares of Preferred Stock, the remaining assets of
the Corporation available for distribution to its stockholders shall be distributed
among the holders of shares of Common Stock, pro rata based on the number of
shares held by each such holder.

2.3 Deemed Liquidation Events.
2.3.1 Definition. Each of the following events shall be considered a '""Deemed
Liquidation Event' unless the holders of at least 50% of the outstanding shares
of Series A Preferred Stock (the '""Requisite Holders') elect otherwise by written
notice sent to the Corporation at least five (5) days prior to the effective date of




any such event:

232

(a) a merger or consolidation in which
(1) the Corporation is a constituent party or
(i1) a subsidiary of the Corporation is a constituent party and

the Corporation issues shares of its capital stock
pursuant to such merger or consolidation,

except any such merger or consolidation involving the Corporation or a
subsidiary in which the shares of capital stock of the Corporation
outstanding immediately prior to such merger or consolidation continue to
represent, or are converted into or exchanged for shares of capital stock
that represent, immediately following such merger or consolidation, at
least a majority of the voting power, of the capital stock of (1) the
surviving or resulting corporation; or (2) if the surviving or resulting
corporation is a wholly owned subsidiary of another corporation
immediately following such merger or consolidation, the parent
corporation of such surviving or resulting corporation; or

(b) (1) the sale, lease, transfer, exclusive license or other disposition,
in a single transaction or series of related transactions, by the Corporation
or any subsidiary of the Corporation of all or substantially all the assets of
the Corporation and its subsidiaries taken as a whole or (2) the sale or
disposition (whether by merger, consolidation or otherwise, and whether
in a single transaction or a series of related transactions) of one (1) or
more subsidiaries of the Corporation if substantially all of the assets of the
Corporation and its subsidiaries taken as a whole are held by such
subsidiary or subsidiaries, except where such sale, lease, transfer,
exclusive license or other disposition is to a wholly owned subsidiary of
the Corporation.

Effecting a Deemed Liguidation Event.

(a) The Corporation shall not have the power to effect a Deemed
Liquidation Event referred to in Section 2.3.(a)(i) unless the agreement or
plan of merger or consolidation for such transaction (the ''Merger
Agreement'') provides that the consideration payable to the stockholders
of the Corporation in such Deemed Liquidation Event shall be allocated to
the holders of capital stock of the Corporation in accordance with
Sections 2.1 and2.2.

(b) In the event of a Deemed Liquidation Event referred to in Section
2.3. 1(a)(ii) or 2.3.1(b). if the Corporation does not effect a dissolution of
the Corporation under the General Corporation Law within ninety (90)
days after such Deemed Liquidation Event, then (i) the Corporation shall
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send a written notice to each holder of Preferred Stock no later than the
ninetieth (90") day after the Deemed Liquidation Event advising such
holders of their right (and the requirements to be met to secure such right)
pursuant to the terms of the following clause (ii) to require the redemption
of such shares of Preferred Stock, and (ii) if the Requisite Holders so
request in a mitten instrument delivered to the Corporation not later than
one hundred twenty (120) days after such Deemed Liquidation Event, the
Corporation shall use the consideration received by the Corporation for
such Deemed Liquidation Event (net of any retained liabilities associated
with the assets sold or technology licensed, as determined in good faith by
the Board of Directors of the Corporation), together with any other
assets of the Corporation available for distribution to its stockholders, all
to the extent permitted by Delaware law governing distributions to
stockholders (the '"Available Proceeds'), on the one hundred fiftieth
(150") day after such Deemed Liquidation Event, to redeem all
outstanding shares of Preferred Stock at a price per share equal to the
applicable Liquidation Amount. Notwithstanding the foregoing, in the
event of a redemption pursuant to the preceding sentence, if the Available
Proceeds are not sufficient to redeem all outstanding shares of Preferred
Stock, the Corporation shall redeem a pro rata portion of each holder's
shares of Preferred Stock to the fullest extent of such Available Proceeds,
based on the respective amounts which would otherwise be payable in
respect of the shares to be redeemed if the Available Proceeds were
sufficient to redeem all such shares, and shall redeem the remaining shares
as soon as it may lawfully do so under Delaware law governing
distributions to stockholders. The provisions of Section 6 shall apply,
with such necessary changes in the details thereof as are necessitated by
the context, to the redemption of the Preferred Stock pursuant to this
Section 23 .2(b). Prior to the distribution or redemption provided for in
this Section 2.3.2(.b). the Corporation shall not expend or dissipate the
consideration received for such Deemed Liquidation Event, except to
discharge expenses incurred in connection with such Deemed Liquidation
Event or in the ordinary course of business.

Amount Deemed Paid or Distributed. The amount deemed paid or
distributed to the holders of capital stock of lhe Corporation upon any
such merger, consolidation, sale, transfer, exclusive license, other
disposition or redemption shall be the cash or the value of the property,
rights or securities to be paid or distributed to such holders pursuant to
such Deemed Liquidation Event. The value of such property, rights or
securities shall be determined in good faith by the Board of Directors of
the Corporation, including the approval of the Preferred Director (as
defined below).

Allocation of Escrow and Contingent Consideration. In the event of a
Deemed Liquidation Event pursuant to Section 2.3.1(a)(i), if any

portion of the consideration payable to the stockholders of the
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Corporation is payable only upon satisfaction of contingencies (the
""Additional Consideration'), the Merger Agreement shall provide that
(a) the portion of such consideration that is not Additional Consideration
(such portion, the "Initial Consideration'') shall be allocated among the
holders of capital stock of the Corporation in accordance with Sections 2.1
and 2.2 as if the Initial Consideration were the only consideration payable
in connection with such Deemed Liquidation Event; and (b) any
Additional Consideration which becomes payable to the stockholders of
the Corporation upon satisfaction of such contingencies shall be allocated
among the holders of capital stock of the Corporation in accordance with
Sections 2.1 and 2.2 after taking into account the previous payment of the
Initial Consideration as part of the same transaction. For the purposes of
this Section 2.3.4. consideration placed into escrow or retained as a
holdback to be available for satisfaction of indemnification or similar
obligations in connection with such Deemed Liquidation Event shall be deemed to
be Additional Consideration.

Voting.

3.1 General. On any matter presented to the stockholders of the Corporation for their
action or consideration at any meeting of stockholders of the Corporation (or by written consent of
stockholders in lieu of meeting), each holder of outstanding shares of Voting Preferred Stock shall
be entitled to cast the number of votes equal to the number of whole shares of Voting Common
Stock into which the shares of Voting Preferred Stock held by such holder are convertible as of the
record date for determining stockholders entitled to vote on such matter. Except as provided by law
or by the other provision of this Restated Certificate, holders of Voting Preferred Stock shall vote
together with the holders of Voting Common Stock as a single class and on an as-converted to
Voting Common Stock basis. Shares of Series Seed Preferred Stock Plus shall be non-voting.

3.2 Election of Directors. The holders of record of the shares of Series A Preferred Stock,
exclusively and as a separate class, shall be entitled to elect one (1) director of the Corporation (the
"Preferred Director') and the holders of record of the shares of Voting Common Stock,
exclusively and as a separate class, shall be entitled to elect two (2) directors of the Corporation (the
"Common Directors"): provided, however, for administrative convenience, the initial Preferred
Director may also be appointed by the Board of Directors in connection with the approval of the
initial issuance of Series A Preferred Stock without a separate action by the holders of Series A
Preferred Stock. Any director elected as provided in the preceding sentence may be removed
without cause by, and only by, the affirmative vote of the holders of the shares of the class or series
of capital stock entitled to elect such director or directors, given either at a special meeting of such
stockholders duly called for that purpose or pursuant to a written consent of stockholders. If the
holders of shares of Series A Preferred Stock or Voting Common Stock, as the case may be, fail to
elect a sufficient number of directors to fill all directorships for which they are entitled to elect
directors, voting exclusively and as a separate class, pursuant to the first sentence of this Section
32. then any directorship not filled shall remain vacant until such time as the holders of the
Series A Preferred Stock or Voting Common Stock, as the case may be, elect a person to fill such
directorship by vote or written consent in lieu of a meeting; and no such directorship may be filled
by stockholders of the Corporation other than by the stockholders of the Corporation that are
entitled to elect a person to fill such directorship, voting exclusively and as a separate class. The
holders of record of the shares of Voting Common Stock and of any other class or series of voting
stock (including the Voting Preferred Stock), exclusively and voting together as a single class,




shall be entitled to elect the balance of the total number of directors of the Corporation. At
any meeting held for the purpose of electing a director, the presence in person or by proxy of the
holders of a majority of the outstanding shares of the class or series entitled to elect such director
shall constitute a quorum for the purpose of electing such director. Except as otherwise provided in
this Section 3.2. a vacancy in any directorship filled by the holders of any class or classes or series
shall be filled only by vote or written consent in lieu of a meeting of the holders of such class or
classes or series or by any remaining director or directors elected by the holders of such class or
classes or series pursuant to this Section 3,2

3.3 Series A Preferred Stock Protective Provisions. The Corporation shall not, either directly
or indirectly by amendment, merger, consolidation, recapitalization, reclassification, or
otherwise, do any of the following without (in addition to any other vote required by law or
this Restated Certificate) the written consent or affirmative vote of the Requisite Holders
given in writing or by vote at a meeting, consenting or voting (as the case may be) separately as a
class, and any such act or transaction entered into without such consent or vote shall be
null and void ab initio, and of no force oreffect:

3.3.1 liquidate, dissolve or wind-up the business and affairs of the Corporation, effect
any merger or consolidation or any other Deemed Liquidation Event, or consent to
any ofthe foregoing;

3.3.2 amend, alter, or repeal any provision of this Restated Certificate or Bylaws
of the Corporation;

3.3.3 (1) create, or authorize the creation of, or issue or obligate itself to issue shares
of, or reclassify, any capital stock unless the same ranks junior to the
Preferred Stock with respect to its rights, preferences and privileges, or (ii)
increase the authorized number of shares of Preferred Stock or any additional
class or series of capital stock of the Corporation unless the same ranks junior to
the Preferred Stock with respect to its rights, preferences and privileges;

3.3.4 increase or decrease the authorized number of shares of Common Stock or
Preferred Stock;

3.3.5 purchase or redeem (or permit any subsidiary to purchase or redeem) or pay or
declare any dividend or make any distribution on, any shares of capital stock of
the Corporation other than (i) redemptions of or dividends or distributions on
the Preferred Stock be expressly authorized herein, (ii) dividends or other
distributions payable on the Common Stock solely in the form
of additional shares of Common Stock and (iii) repurchases of stock
from former employees, officers, directors, consultants or other persons who
performed services for the Corporation or any subsidiary in connection with the
cessation of such employment or service at no greater than the original purchase

price thereof; ] ) o
3.3.6 increase or decrease the authorized number of directors constituting the Board

of Directors;

3.3.7 repurchase or redeem or otherwise acquire for value, or pay or declare any
dividend or make any distributions on, any shares of capital stock (other than
repurchases from former employees, officers, directors, consultants or other
persons who performed services to the Company;

3.3.8 create, or authorize the creation of, or issue, or authorize the issuance of any
debt security or create any lien or security interest (except for purchase money
liens or statutory liens of landlords, mechanics, materialmen, workmen,
warehousemen and other similar persons arising or incurred in the ordinary
course of business) or incur other indebtedness for borrowed money, including
but not limited to obligations and contingent obligations under guarantees, or
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3.3.10

3.3.11

3.3.12

3.3.13
3.3.14

3.3.15

permit any subsidiary to take any such action with respect to any debt security
lien, security interest or other indebtedness for borrowed money, if the
aggregate indebtedness of the Corporation and its subsidiaries for
borrowed money following such action would exceed $500,000;

enter into any exclusive license, lease, sale, distribution or disposition of
the Company's products or intellectual property;

hire or terminate, or change the compensation of, any executive officer of
the Corporation, except where such change in compensation: $200,000 or
less;

create, or hold capital stock in, any subsidiary that’s not wholly owned
(either directly or through one (1) or more other subsidiaries) by the
Corporation, or permit any subsidiary to create, or authorize the creation
of, or issue or obligate itself to issue, any shares of any class or series of
capital stock, or sell, transfer or otherwise dispose of any capital stock of
any direct or indirect subsidiary of the Corporation, or permit any direct
or indirect subsidiary to sell, lease, transfer, exclusively license or
otherwise dispose (in a single transaction or series of related transactions)
of all or substantially all of the assets of such subsidiary;

make any loan or advance to any person, including any employee or
director of the Company, except for loans, advances and similar
expenditures in the ordinary course of business or under the terms of a
stock plan, option plan or similar incentive equity plan approved by the
Board of Directors;

consummate an Initial Public Offering;

enter into or be a party to any transaction with, any director, officer or
employee of the Company, or any "associate” (as defined in Rule 12b-2
promulgated under the Exchange Act of 1934, as amended) thereof,
except for contractual benefits and arrangements available to all
employees of the Company; or

make any material change in the nature of the Company's business.

4, Optional Conversion. The holders of the Preferred Stock shall have conversion
rights as follows (the "'Conversion Rights''):

41Right to Convert

4.1.1

Conversion Ratio. Each share of Voting Preferred Stock shall be
convertible, at the option of the holder thereof, at any time and from time
to time, and without the payment of additional consideration by the holder
thereof, into such number of fully paid and non-assessable shares of
Voting Common Stock as is determined by dividing the applicable
Original Issue Price by the Conversion Price (as defined below) in effect
at the time of conversion. Each share of Series Seed Preferred Stock Plus
shall be convertible, at the option of the holder thereof, at any time and
from time to time, and without the payment of additional consideration

by the holder thereof, into such number of fully paid and nonassessable shares
of Nonvoting Common Stock as is determined by dividing the Series Seed Preferred
Stock Plus Original Issue Price by the applicable Conversion Price in effect at the time of
conversion. The "Conversion Price" applicable to each series of Preferred Stock shall
initially be equal to the applicable Original Issue Price for such series of Preferred

Stock.

Such initial Conversion Price, also the rate at which shares of Preferred Stock

may be converted into shares of Common



4.1.2

Stock, shall be subject to adjustment as provided below.

Termination of Conversion Rights. In the event of a liquidation, dissolution or
winding up of the Corporation or a Deemed Liquidation Event, the Conversion
Rights shall terminate at the close of business on the last full day preceding
the date fixed for the payment of any such amounts distributable on such
event to the holders of Preferred Stock; provided that the foregoing
termination of Conversion Rights shall not affect the amount(s)
otherwise paid or payable in accordance with Section 21 to holders of
Preferred Stock pursuant to such liquidation, dissolution or winding up of the
Corporation or aDeemed Liquidation Event

4.2 Fractional Shares. No fractional shares of Common Stock shall be issued upon conversion

of the Preferred Stock. In lieu of any fractional shares to which the holder
would otherwise be entitled, the number of shares of Common Stock to be issued upon
conversion ofthe Preferred Stock shall be rounded to the nearest whole share.

4.3 Mechanics of Conversion.

43.1

Notice of Conversion. In order for a holder of Preferred Stock to voluntarily
convert shares of such Preferred Stock into shares of Common Stock, such
holder shall (a) provide written notice to the Corporation's transfer agent at the
office of the transfer agent for the Preferred Stock (or at the principal office of
the Corporation if the Corporation serves as its own transfer agent) that such
holder elects to convert all or any number of such holder's shares of Preferred
Stock and, if applicable, any event m which such conversion is contingent and
(b) if such holder's shares are certificated, surrender the certificate or certificates
for such shares of Preferred Stock (or, if such registered holder alleges that such
certificate has been lost, stolen or destroyed, a lost certificate affidavit and
agreement reasonably acceptable to the Corporation to indemnify the Corporation
against any claim that may be made against the Corporation on account of the
alleged loss, theft or destruction of such certificate), at the office of the transfer
agent for the Preferred Stock (or at the principal office of the Corporation if the
Corporation serves as its own transfer agent). Such notice shall state such
holder's name or the names ofthe nominees in which such holder wishes the shares
of Common Stock be issued If required by the Corporation, any certificates
surrendered for conversion shall be endorsed or accompanied by a written
instrument or instruments of transfer, in form satisfactory to the Corporation,
duly executed by the registered holder or his, her or its attorney duly authorized in
writing. The close of business on the date of receipt by the transfer agent (or by
the Corporation if the Corporation serves as its own transfer agent) of such notice
and, if applicable, certificates (or lost certificate affidavit and agreement) shall
be the time of conversion (the "Conversion Time'), and the shares of Common
Stock issuable upon conversion of the specified shares shall be deemed to be
outstanding of record as of such date. The Corporation shall, as soon as
practicable after the Conversion Time (i) issue and deliver such holder of
Preferred Stock, or to his, her or its nominees, a certificate or certificates for the
number of full shares of Common Stock issuable upon such conversion in
accordance with the provisions hereof and a certificate for the number (if any)
of the shares of Preferred Stock represented by the surrendered certificate
that were not converted into Common Stock, and (ii) pay all declared but
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unpaid dividends on the shares of Preferred Stock converted

Reservation of Shares. The Corporation shall at all times when (a) shares
of any series of Voting Preferred Stock shall be outstanding, reserve and
keep available out of its authorized but unissued capital stock, for the
purpose of effecting the conversion of the Voting Preferred Stock, such
number of its duly authorized shares of Voting Common Stock as shall
from time to time be sufficient to effect the conversion of all outstanding
Voting Preferred Stock, and (b) shares of Series Seed Preferred Stock Plus
shall be outstanding, reserve and keep available out of its authorized but
unissued stock, for the purpose of effecting the conversion of the Series
Seed Preferred Stock Plus, such number of its duly authorized shares of
Nonvoting Common Stock shall from time to time be sufficient to effect
the conversion of all outstanding shares of Series Seed Preferred Stock
Plus; and if at any time the number of authorized but unissued shares of
Voting Common Stock or Nonvoting Common Stock, as applicable, shall
not be sufficient to effect the conversion of all then outstanding shares of
the Preferred Stock, the Corporation shall take such corporate action as
may be necessary to increase its authorized but unissued shares of Voting
Common Stock or Nonvoting Common Stock, the case may be, to such
number of shares as shall be sufficient for such purposes, including,
without limitation, engaging in best efforts to obtain the requisite
stockholder approval of any necessary amendment to this Restated
Certificate. Before taking any action which would cause an adjustment
reducing the Conversion Price for a series of Preferred Stock below the
then par value of the shares of Common Stock issuable upon conversion
of such Preferred Stock, the Corporation will take any corporate action
which may, in the opinion of its counsel, be necessary in order that the
Corporation may validly and legally issue fully paid and non-assessable
shares of Common Stock at such adjusted Conversion Price.

Effect of Conversion. All shares of Preferred Stock which shall have
been surrendered for conversion herein provided shall no longer be
deemed to be outstanding and all rights with respect to such shares shall
immediately cease and terminate at the Conversion Time, except only
the right of the holders thereof to receive shares of Common Stock in
exchange therefor and to receive payment of any dividends declared but
unpaid thereon. Any shares of Preferred Stock so converted shall be
retired and canceled and may not be reissued shares of such series, and
the Corporation may thereafter take such appropriate action (without the
need for stockholder action) as may be necessary to reduce the
authorized number of shares of Preferred Stock accordingly.

No Further Adjustment. Upon any such conversion, no adjustment to the
Conversion Price for a series of Preferred Stock shall be made for any
declared but unpaid dividends on such series of Preferred Stock
surrendered for conversion or on the Common Stock delivered upon
conversion.




43.5 Taxes. The Corporation shall pay any and all issue and other similar
taxes that may be payable in respect of any issuance or delivery of shares
of Common Stock upon conversion of shares of Preferred Stock pursuant
to this Section 4, The Corporation shall not, however, be required to pay
any tax which may be payable in respect of any transfer involved in the
issuance and delivery of shares of Common Stock in a name other than
that in which the shares of Preferred Stock converted were registered, and
no such issuance or delivery shall be made unless and until the person or entity
requesting such issuance has paid to the Corporation the amount of any such tax
or has established, to the satisfaction of the Corporation, that such tax has been
paid

4.4 Adjustments to Conversion Price for Diluting Issues.

44.1 Special Definitions. For purposes of this Article Fourth, the following

definitions shall apply:

(a) ""Additional Shares of Common Stock'' shall mean all shares of
Common Stock issued (or, pursuant to Section4.4.3 below, deemed to
be issued) by the Corporation after the Original Issue Date, other than
(1) the following shares of Common Stock and (2) shares of Common
Stock deemed issued pursuant lo the following Options and
Convertible Securities (clauses (1) and (2), collectively, "Exempted
Securities"):

(1) as to any series of Preferred Stock shares of Common
Stock, Options or Convertible Securities issued as a
dividend or distribution on such series of Preferred Stock;

(1) shares of Common Stock, Options or Convertible
Securities issued by reason of a dividend, stock split, split-
up, or other distribution on shares of Common Stock that is
covered by Section4.5.4.6.4.7 or4.8:

(iii) shares of Common Stock or Options issued to employees or
directors of, or consultants or advisors to, the Corporation or
any of its subsidiaries pursuant to a plan, agreement or
arrangement approved by the Board of Directors of the
Corporation, including the approval of the Preferred
Director; or

@iv) shares of Common Stock or Convertible Securities actually
issued upon the exercise of Options or shares of Common
Stock actually issued upon the conversion or exchange of
Convertible Securities, in each case provided such issuance
is pursuant to the terms of such Option or Convertible
Security.
(b) "Convertible Securities" shall mean any evidence of indebtedness, shares
or other securities directly or indirectly convertible into or exchangeable
for Common Stock, but excluding Options.

(c) "Option" shall mean rights, options or warrants to subscribe for,
P g p



purchase or otherwise acquire Common Stock or Convertible
Securities.

442 No Adjustment of Conversion Price. No adjustment in the Conversion
Price shall be made as the result of the issuance or deemed issuance of
Additional Shares of Common Stock if the Corporation receives written
notice from the Requisite Holders agreeing that no such adjustment shall
be made as the result of the issuance or deemed issuance of such
Additional Shares of Common Stock.

Deemed Issue of Additional Shares of Common Stock.

443

(a)

(b)

If the Corporation at any time or from time to time after the
Original Issue Date shall issue any Options or Convertible
Securities (excluding Options or Convertible Securities which are
themselves Exempted Securities) or shall fix a record date for the
determination of holders of any class of securities entitled to
receive any such Options or Convertible Securities, then the
maximum number of shares of Common Stock (as set forth in the
instrument relating thereto, assuming the satisfaction of any
conditions to exercisability, convertibility or exchangeability but
without regard to any provision contained therein for a subsequent
adjustment of such number) issuable upon the exercise of such
Options or, in the case of Convertible Securities and Options
therefor, the conversion or exchange of such Convertible
Securities, shall be deemed to be Additional Shares of Common
Stock issued as of the time of such issue or, in case such a record
date shall have been fixed, as of the close of business on such
record date.

If the terms of any Option or Convertible Security, the issuance of
which resulted in an adjustment to the Conversion Price pursuant
to the terms of Section 4.4.4. are revised as a result of an
amendment to such terms or any other adjustment pursuant to the
provisions of such Option or Convertible Security (but excluding
automatic adjustments to such terms pursuant to anti-dilution or
similar provisions of such Option or Convertible Security) to
provide for either (1) any increase or decrease in the number of
shares of Common Stock issuable upon the exercise, conversion
and/or exchange of any such Option or Convertible Security or (2)
any increase or decrease in the consideration payable to the
Corporation upon such exercise, conversion and/or exchange,
then, effective upon such increase or decrease becoming effective,
the Conversion Price computed upon the original issue of such
Option or Convertible Security (or upon the occurrence of a
record date with respect thereto) shall be readjusted to such
Conversion Price as would have obtained had such revised terms
been in effect upon the original date of issuance of such Option or
Convertible Security. Notwithstanding the foregoing, no
readjustment pursuant to this clause (b) shall have the effect of




(c)

(d)

(e)

increasing the Conversion Price to an amount which exceeds the
lower of (i) the Conversion Price in effect immediately prior to the
original adjustment made as a result of the issuance of such
Option or Convertible Security, or (ii) the Conversion Price that
would have resulted from any issuances of Additional Shares of
Common Stock (other than deemed issuances of Additional
Shares of Common Stock as a result of the issuance of such Option
or Convertible Security) between the original adjustment date and
such readjustment date.

If the terms of any Option or Convertible Security (excluding
Options or Convertible Securities which are themselves
Exempted Securities), the issuance of which did not result in an
adjustment to the Conversion Price pursuant to the terms of Section 4.4.4
(either because the consideration per share (determined pursuant to
Section 4.4.5) of the Additional Shares of Common Stock subject
thereto was equal to or greater than the Conversion Price then in
effect, or because such Option or Convertible Security was ed before
the Original Issue Date), are revised after the Original Issue Date as
a result of an amendment to such terms or any other adjustment pursuant
to the provisions of such Option or Convertible Security (but excluding
automatic adjustments to such terms pursuant to anti-dilution or
similar provisions of such Option or Convertible Security) to provide for
either (1) any increase in the number of shares of Common Stock issuable
upon the exercise, conversion or exchange of any such Option or
Convertible Security er (2) any decrease in the consideration payable to
the Corporation upon such exercise, conversion or exchange, then such
Option or Convertible Security, as amended or adjusted, and the
Additional Shares of Common Stock subject thereto (determined in the
manner provided in Section 4.4.3(a) shall be deemed to have been issued
effective upon such increase or decrease becoming effective.

Upon the expiration or termination of any unexercised Option or
unconverted or unexchanged Convertible Security (or portion thereof)
which resulted (either upon its original issuance or upon a revision of its
terms) in an adjustment to the Conversion Price pursuant to the terms of
Section 4.4.4. the Conversion Price shall be readjusted to such
Conversion Price as would have obtained had such Option or
Convertible Security (or portion thereof) never been issued

If the number of shares of Common Stock issuable upon the exercise,
conversion and/or exchange of any Option or Convertible Security, or
the consideration payable to the Corporation upon such exercise,
conversion and/or exchange, is calculable at the time such Option or
Convertible Security is ed or amended but is subject to adjustment based
upon subsequent events, any adjustment to the Conversion Price provided
for in this Section 4.4.3 shall be effected at the time of such issuance or
amendment based on such number of shares or amount of consideration
without regard to any provisions for subsequent adjustments (and any
subsequent adjustments shall be treated as provided in clauses (b) and!£} of
this Section 4.4.3). If the number of shares of Common Stock issuable
upon the exercise, conversion and/or exchange of any Option or
Convertible Security, or the consideration payable to the Corporation upon




such exercise, conversion and/or exchange, cannot be calculated at all at
the time such Option or Convertible Security is issued or amended,
any adjustment to the Conversion Price that would result under the
terms of this Section 4.4.3 at the time of such issuance or amendment
shall instead be effected at the time such number of shares and/or
amount of consideration is first calculable (even if subject to subsequent
adjustments), assuming for purposes of calculating such adjustment to
the Conversion Price that such issuance or amendment took place at
the time such calculation can first be made.

444 Adjustment of Conversion Price Upon Issuance of Additional Shares of
Common Stock In the event the Corporation shall at any time after the Original Issue
Date issue Additional Shares of Common Stock (including Additional Shares of
Common Stock deemed to be issued pursuant to Section 4.43). without
consideration or for a consideration per share less than the Conversion Price in
effect immediately prior to such issuance or deemed issuance, then the
Conversion Price shall be reduced, concurrently with such issue, to a price
(calculated to the nearest one--hundredth of a cent) determined in accordance
with the following formula:

CpP,=CP,* (A+B) +(A+ )

For purposes of the foregoing formula, the following definitions shall apply:

(a) "CP2" shall mean the Conversion Price in effect immediately after
such issuance or deemed issuance of Additional Shares of Common
Stock;

(b) "CPi" shall mean the Conversion Price in effect immediately prior to
such issuance or deemed issuance of Additional Shares of Common
Stock;

(©) "A" shall mean the number of shares of Common Stock outstanding
immediately prior to such issuance or deemed issuance of Additional
Shares of Common Stock (treating for this purpose outstanding all
shares of Common Stock issuable upon exercise of Options
outstanding immediately prior to such issuance or deemed issuance or
upon conversion or exchange of Convertible Securities (including
the Preferred Stock) outstanding (assuming exercise of any
outstanding Options therefor) immediately prior to such issue);

(d) "B" shall mean the number of shares of Common Stock that would
have been issued if such Additional Shares of Common Stock had been
issued or deemed issued at a price per share equal to CPI
(determined by dividing the aggregate consideration received by the
Corporation in respect of such issue by CPI); and

(e) "C" shall mean the number of such Additional Shares of Common
Stock issued in such transaction.



445 Determination of Consideration. For purposes of this Section 4.4, the
consideration received by the Corporation for the issuance or deemed
issuance of any Additional Shares of Common Stock shall be computed as

follows:

(a) Cash and Property. Such consideration shall:

(1)

(i)

(i)

insofar as it consists of cash, be computed at the aggregate
amount of cash received by the Corporation, excluding
amounts paid or payable for accrued interest;

insofar it consists of property other than cash, be
computed at the fair market value thereof at the time of
such issue, as determined in good faith by the Board of
Directors of the Corporation (including the Preferred
Director); and

in the event Additional Shares of Common Stock are issued
together with other shares or securities or other assets of
the Corporation for consideration which covers both, be the
proportion of such consideration so received, computed as
provided in clauses (i) and (ii) above, as determined in
good faith by the Board of Directors of the Corporation

(b) Options and Convertible Securities. The consideration per share received

by the Corporation for Additional Shares of Common Stock deemed to
have been issued pursuant to Section 4.4.3. relating to Options and
Convertible Securities, shall be determined by dividing:

(1)

(i)

The total amount, if any, received or receivable by the
Corporation as consideration for the issue of such Options
or Convertible Securities, plus the minimum aggregate
amount of additional consideration (as set forth in the
instruments relating thereto, without regard to any
provision contained therein for a subsequent adjustment of
such consideration) payable to the Corporation upon the
exercise of such Options or the conversion or exchange of
such Convertible Securities, or in the case of Options for
Convertible Securities, the exercise of such Options for
Convertible Securities and the conversion or exchange of
such Convertible Securities, by;

the maximum number of shares of Common Stock (as set
forth in the instruments relating thereto, without regard to
any provision contained therein for a subsequent
adjustment of such number) issuable upon the exercise of
such Options or the conversion or exchange of such
Convertible Securities, or in the case of Options for



Convertible Securities, the exercise of such Options for
Convertible Securities and the conversion or exchange of
such Convertible Securities.

4.4.6 Multiple Closing Dates. In the event the Corporation shall issue on more than one
date Additional Shares of Common Stock that are a part of one transaction or a
series of related transactions and that would result in an adjustment to the
Conversion Price pursuant to the terms of Section 4.4.4, and such issuance
dates occur within a period of no more than ninety (90) days from the first
such issuance to the final such issuance, then, upon the final such issuance,
the Conversion Price shall be readjusted to give effect to all such issuances
as if they occurred on the date of the first such issuance (and without
giving effect to any additional adjustments as a result of any such
subsequent issuances within such period).

4.5 Adjustment for Stock Splits and Combinations. If the Corporation shall at any time
or from time to time after the Original Issue Date effect a subdivision of the
outstanding Common Stock, the Conversion Price in effect immediately before that
subdivision shall be proportionately decreased so that the number of shares of
Common Stock issuable on conversion of each share of such series shall be
increased in proportion to such increase in the aggregate number of shares of
Common Stock outstanding. If the Corporation shall at any time or from time to time
after the Original Issue Date combine the outstanding shares of Common Stock, the
Conversion Price in effect immediately before the combination shall be
proportionately increased so that 1he number of shares of Common Stock issuable on
conversion of each share of such series shall be decreased in proportion to such
decrease in the aggregate number of shares of Common Stock outstanding. Any
adjustment under this Section shall become effective at the close of business on the
date the subdivision or combination becomes effective.

4.6 Adjustment for Certain Dividends and Distributions. In the event the Corporation at
any time or from time to time after the Original Issue Date shall make or issue, or
fix a record date for the determination of holders of Common Stock entitled to
receive, a dividend or other distribution payable on the Common Stock in additional
shares of Common Stock, then and in each such event the Conversion Price in effect
immediately before such event shall be decreased as of the time of such issuance or,
in the event such a record date shall have been fixed, as of the close of business on
such record date, by multiplying the Conversion Price then in effect by a fraction:

(1) the numerator of which shall be the total number of shares of Common
Stock issued and outstanding immediately prior to the time of such
issuance or the close of business on such record date, and

(2) the denominator of which shall be the total number of shares of
Common Stock issued and outstanding immediately prior to the time of
such issuance or the close of business on such record date plus lhe
number of shares of Common Stock issuable in payment of such
dividend or distribution.

Notwithstanding the foregoing, (a) if such record date shall have been fixed and such
dividend is not fully paid or if such distribution is not fully made on the date fixed



4.7

4.8

4.9

therefor, the Conversion Price shall be recomputed accordingly as of the close of
business on such record date and thereafter the Conversion Price shall be
adjusted pursuant to this Section as of the time of actual payment of such
dividends or distributions; and (b) that no such adjustment shall be made if
the holders of Preferred Stock simultaneously receive a dividend or other
distribution of shares of Common Stock in a number equal to the number of shares
of Common Stock as they would have received if all outstanding shares of Preferred
Stock had been converted into Common Stock on the date of such event

Adjustments for Other Dividends and Distributions. In the event the Corporation at any
time or from time to time after the Original Issue Date shall make or issue, or fix a record
date for the determination of holders of Common Stock entitled to receive, a dividend or
other distribution payable in securities of the Corporation (other than a distribution of shares
of Common Stock in respect of outstanding shares of Common Stock) or in other
property and the provisions of Section 1 do not apply to such dividend or distribution, then
and in each such event the holders of Preferred Stock shall receive, simultaneously
with the distribution to the holders of Common Stock, a dividend or other distribution of
such securities or other property in an amount equal to the amount of such securities or other
property as they would have received if all outstanding shares of Preferred Stock had
been converted into Common Stock on the date of such event.

Adjustment for Merger or Reorganization. etc. Subject to the provisions of Section
2.3. if there shall occur any reorganization, recapitalization, reclassification,
consolidation or merger involving the Corporation in which the Common Stock (but not a
series of Preferred Stock) is converted into or exchanged for securities, cash or other
property (other than a transaction covered by Sections 4.4. 4.6 or 4.7 then, following any
such reorganization, recapitalization, reclassification, consolidation or merger, each share
of such series of Preferred Stock shall thereafter be convertible in lieu of the Common Stock
into which it was convertible prior to such event into the kind and amount of securities,
cash or other property which a holder of the number of shares of Common Stock of the
Corporation issuable upon conversion of me (1) share of such series of Preferred Stock
mmmediately prior to such reorganization, recapitalization, reclassification, consolidation
or merger would have been entitled to receive pursuant to such transaction; and, in such
case, appropriate adjustment (as determined in good faith by the Board of Directors of the
Corporation, including the Preferred Director) shall be made in the application of the
provisions in this Section 4 with respect to the rights and interests thereafter of the holders of
the Preferred Stock, to the end that the provisions set forth in this Section 4 (including
provisions with respect to changes in and other adjustments of the Conversion Price of such
series of Preferred Stock) shall thereafter be applicable, as nearly as reasonably may be, in
relation to any securities or other property thereafter deliverable upon the conversion of such
series of Preferred Stock.

Certificate as to Adjustments. Upon the occurrence of each adjustment or readjustment
of the Conversion Price of a series of Preferred Stock pursuant to this Section 4. the
Corporation at its expense shall, after written request of a holder of Preferred Stock, as
promptly as reasonably practicable but in any event not later than fifteen (15) days
thereafter, compute such adjustment or readjustment in accordance with the terms hereof
and furnish to such holder of such series of Preferred Stock a notice setting forth such
adjustment or readjustment (including the kind and amount of securities, cash or other
property into which such series of Preferred Stock is convertible) and setting forth the facts
upon which such adjustment or readjustment is based The Corporation shall, as promptly as
reasonably practicable after the written request at any time of any holder of any series of



Preferred Stock (but in any event not later than ten (10) days thereafter), furnish or cause to
be furnished to such holder a notice setting forth (i) the Conversion Price of such series of
Preferred Stock then in effect, and (ii) the number of shares of Common Stock and the
amount, if any, of other securities, cash or property which then would be received
upon the conversion of such series of' Preferred Stock.

4.10 Notice of Record Date. In the event:

(a) the Corporation shall take a record of the holders of its Common
Stock (or other capital stock or securities at the time issuable upon
conversion of the Preferred Stock) for the purpose of entitling or
enabling them to receive any dividend or other distribution, or to
receive any right to subscribe for or purchase any shares of capital
stock of any class or any other securities, or to receive any other
security; or

(b) of any capital reorganization of the Corporation, any reclassification
of the Common Stock of the Corporation, or any Deemed Liquidation
Event; or

(c) of the voluntary or involuntary dissolution, liquidation or winding-up
of the Corporation,

then, and in each such case, the Corporation will send or cause to be sent to the
holders of the Preferred Stock a notice specifying, as the case may be, (i) the record
date for such dividend, distribution or right, and the amount and character of such
dividend, distribution or right, or (ii) the effective date on which such
reorganization, reclassification, consolidation, merger, transfer, dissolution,
liquidation or winding-up is proposed to take place, and the time, if any is to be
fixed, as of which the holders of record of Common Stock (or such other capital
stock or securities at the time issuable upon the conversion of the Preferred Stock)
shall be entitled to exchange their shares of Common Stock (or such other capital
stock or securities) for securities or other property deliverable upon such
reorganization, reclassification, consolidation, merger, transfer, dissolution,
liquidation or winding-up, and the amount per share and character of such exchange
applicable to the Preferred Stock and the Common Stock. Such notice shall be sent
at least ten (10) days prior to the record date or effective date for the event specified
in such notice.

Mandatory Conversion.

5.1 Trigger Events. Upon either (a) the closing of the sale of shares of Common Stock
to the public at a price of at least three (3) times the Original Issue Price of the
Series A Preferred Stock (subject to appropriate adjustment in the event of any
stock dividend, stock split, combination or other similar recapitalization with
respect to the Common Stock), in a firm-commitment underwritten public offering
pursuant to an effective registration statement under the Securities Act of 1933, as
amended, resulting in at least $50,000,000 of gross proceeds, net of the
underwriting discount and commissions, to the Corporation and in connection
with such offering the Common Stock is listed for trading on the Nasdaq Stock
Market's National Market, the New York Stock Exchange or another exchange or
marketplace approved the Board of Directors, including the approval of the



Preferred Director or (b) the date and time, or the occurrence of an event, specified
by vote or written consent of the Requisite Holders (the time of such closing or the
date and time specified or the time of the event specified in such vote or written
consent is referred to herein as the ""'Mandatory Conversion Time''), then (i) all
outstanding shares of Voting Preferred Stock shall automatically be converted
into shares of Voting Common Stock and all outstanding shares of Series Seed
Preferred Stock Plus shall automatically be converted into shares of Nonvoting Common
Stock, in each case, at the then effective conversion, and (ii) such shares may not be reissued
by the Corporation.

5.2 Procedural Requirements. All holders of record of shares of Preferred Stock shall be
sent written notice of the Mandatory Conversion Time and the place designated for
mandatory conversion of all such shares of Preferred Stock pursuant to this Section 5.
Such notice need not be sent in advance of the occurrence of the Mandatory
Conversion Time. Upon receipt of such notice, each holder of shares of Preferred
Stock in certificated form shall surrender his, her or its certificate or certificates for all such
shares (or, if such holder alleges that such certificate has been lost, stolen or destroyed,
a lost certificate affidavit and agreement reasonably acceptable to the Corporation to
indemnify the Corporation against any claim that may be made against the Corporation on
account of the alleged loss, theft or destruction of such certificate) to the Corporation at the
place designated in such notice. If required by the Corporation, any certificates
surrendered for conversion shall be endorsed or accompanied by written instrument or
instruments of transfer, in form satisfactory to the Corporation, duly executed by the
registered holder or by his, her or its attorney duly authorized in writing. ~ All rights with
respect to the Preferred Stock converted pursuant to Section 3.1, including the rights, if
any, to receive notices and vote (other than as a holder of Common Stock), will
terminate at the Mandatory Conversion Time (notwithstanding the failure of the holder or
holders thereof to surrender any certificates at or prior to such time), except only the rights
of the holders thereof, upon surrender of any certificate or certificates of such holders (or lost
certificate affidavit and agreement) therefor, to receive the items provided for in the next
sentence of this Section 5.2, As soon as practicable after the Mandatory Conversion Tune
and, if applicable, the surrender of any certificate or certificates (or lost certificate
affidavit and agreement) for Preferred Stock, the Corporation shall (a) issue and deliver to
such holder, or to his, her or its nominees, a certificate or certificates for the number of full
shares of Common Stock issuable on such conversion in accordance with the provisions
hereof and (b) pay any declared but unpaid dividends on the shares of Preferred
Stock converted. Such converted Preferred Stock shall be retired and canceled and may
not be reissued as shares of such series, and the Corporation may thereafter take such
appropriate action (without the need for stockholder action) as may be necessary to
reduce the authorized number of shares of Preferred Stock accordingly.

No Redemption. The Preferred Stock is not redeemable at the option of the holders.

Otherwise Acquired Shares. Any shares of Preferred Stock that are converted or
otherwise acquired by the Corporation or any of its subsidiaries shall be automatically
and immediately canceled and retired and shall not be reissued, sold or transferred.
Neither the Corporation nor any of its subsidiaries may exercise any voting or other rights granted
to The holders of Preferred Stock following conversion or acquisition.

Waiver. Except as otherwise set forth herein, (a) any of the rights, powers, preferences
and other terms of the Preferred Stock set forth herein may be waived m behalf of all holders
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of Preferred Stock by the affirmative written consent or vote of the Requisite Holders and
(b) at any time more than one (1) series of Preferred Stock E issued and outstanding, any of
the rights, powers, preferences and other terms of any series of Preferred Stock set forth
herein may be waived on behalf of all holders of such series of Preferred Stock by the
affirmative written consent or vote of the holders of at least a majority of the shares of
such series of Preferred Stock then outstanding.

Notices. Any notice required or permitted by the provisions of this Article Fourth to be
given to a holder of shares of Preferred Stock shall be mailed, postage prepaid, to the
post office address last shown on the records of the Corporation, or given by electronic
communication in compliance with the provisions of the General Corporation Law, and
shall be deemed sent upon such mailing orelectronic transmission.

FIFTH: No stockholder of the Corporation shall have a right to purchase shares of capital
stock of the Corporation sold or issued by the Corporation except to the extent that such a
right may from time to time be set forth in a written agreement between the Corporation and
any stockholder.

SIXTH: Subject to any additional vote required by this Restated Certificate or Bylaws, in
furtherance and not in limitation of the powers conferred by statute, the Board of Directors
is expressly authorized to make, repeal, alter, amend and rescind any or all of the Bylaws
of the Corporation.

SEVENTH: Subject to any additional vote required by this Restated Certificate, the number
of directors of the Corporation shall be determined in the manner set forth in the Bylaws of
the Corporation. Each director shall be entitled to one (1) vote on each matter presented
to the Board of Directors.

EIGHTH: Elections of directors need not be by written ballot unless the Bylaws of the
Corporation shall so provide.

NINTH: Meetings of stockholders may be held within or without the State of Delaware, as
the Bylaws of the Corporation may provide. The books of the Corporation may be kept outside
the State of Delaware at such place or places as may be designated from time to time by the
Board of Directors or in the Bylaws of the Corporation.

TENTH: To the fullest extent permitted by law, a director of the Corporation shall not be
personally liable to the Corporation or its stockholders for monetary damages for breach of
fiduciary duty as a director. If the General Corporation Law or any other law of the State of
Delaware is amended after approval by the stockholders of this Article Tenth to
authorize corporate action further eliminating or limiting the personal liability of directors, then
the liability of a director of the Corporation shall be eliminated or limited to the fullest
extent permitted by the General Corporation Law as so amended

Any repeal or modification of the foregoing provisions of this Article Tenth by the

stockholders of the Corporation shall not adversely affect any right or protection of a director of
the Corporation existing at the time of, or increase the liability of any director of the Corporation
with respect to any acts or omissions of such director occurring prior to, such repeal or



modification.

11.

ELEVENTH: To the fullest extent permitted by applicable law, the Corporation is
authorized to provide indemnification of (and advancement of expenses to) directors, officers
and agents of the Corporation (and any other persons to which General Corporation Law
permits the Corporation to provide indemnification) through Bylaw provisions, agreements
with such agents or other persons, vote of stockholders or disinterested directors or otherwise,
in excess of the indemnification and advancement otherwise permitted by Section 145 of
the General Corporation Law.

Any amendment., repeal or modification of the foregoing provisions of this Article Eleventh

shall not (a) adversely affect any right or protection of any director, officer or other agent of the
Corporation existing at the time of such amendment, repeal or modification or (b) increase the
liability of any director of the Corporation with respect to any acts or omissions of such director,
officer or agent occurring prior to, such amendment, repeal or modification.

12.

13.

TWELFTH: The Corporation renounces, to the fullest extent permitted by law, any interest
or expectancy of the Corporation in, or in being offered an opportunity to participate in, any
Excluded Opportunity. An "Excluded Opportunity' is any matter, transaction or interest
that is presented to, or acquired, created or developed by, or which otherwise comes into the
possession of (i) any director of the Corporation who is not an employee of the Corporation
or any of its subsidiaries, or (i1) any holder of Series A Preferred Stock or any partner,
member, director, stockholder, employee, affiliate or agent of any such holder, other than
someone who is an employee of the Corporation or any of its subsidiaries (collectively, the
persons referred to in clauses (i) and (ill are "Covered Persons'), unless such matter,
transaction or interest is presented to, or acquired, created or developed by, or otherwise
comes into the possession of, a Covered Person expressly and solely in such Covered
Person's capacity as a director of the Corporation while such Covered Person is performing
services in such capacity. Any repeal or modification of this Article Twelfth will only be
prospective and will not affect the rights under this Article Twelfth in effect at the time of the
occurrence of any actions or omissions to act giving rise to liability.

THIRTEENTH: Unless the Corporation consents in writing to the selection of an alternative
forum, the Court of Chancery in the State of Delaware shall be the sole and exclusive
forum for any stockholder (including a beneficial owner) to bring (i) any derivative action
or proceeding brought on behalf of the Corporation, (ii) any action asserting a claim of
breach of fiduciary duty owed by any director, officer or other employee of the Corporation
to the Corporation or the Corporation's stockholders, (ii1) any action asserting a claim against
the Corporation, its directors, officers or employees arising pursuant to any provision of
the Delaware General Corporation Law or the Corporation's certificate of incorporation or
bylaws or (iv) any action asserting a claim against the Corporation, its directors, officers or
employees governed by the internal affairs doctrine, except for, as to each of (i) through (iv)
above, any claim as to which the Court of Chancery determines that there 1s an indispensable
party not subject to the jurisdiction of the Court of Chancery (and the indispensable party does
not consent to the personal jurisdiction of the Court of Chancery within ten (10) days
following such determination), which is vested in the exclusive jurisdiction of a court or
forum other than the Court of Chancery, or for which the Court of Chancery does not have
subject matter jurisdiction. If any provision or provisions of this Article Thirteenth shall be
held to be invalid, illegal or unenforceable as applied to any person or entity or
circumstance for any reason whatsoever, then, to the fullest extent permitted by law, the validity,
legality and enforceability of such provisions in any other circumstance and of the remaining
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provisions of this Article Thirteenth (including, without limitation, each portion of any sentence of this
Article Thirteenth containing any such provision held to be invalid, illegal or unenforceable that is not
itself held to be invalid, illegal or enforceable) and the application of such provision to other persons or
entities and circumstances shall not in any way be affected or impaired thereby.

FOURTEENTH: For purposes of Section 500 of the California Corporations Code (to the extent
applicable), in connection with any repurchase of shares of Common Stock permitted under this
Restated Certificate from employees, officers, directors or consultants of the Corporation in connection
with a termination of employment or services pursuant to agreements or arrangements approved by the
Board of Directors (in addition to any other consent required under this Restated Certificate), such
repurchase may be made without regard to any "preferential dividends arrears amount” or
"preferential rights amount" (as those terms are defined in Section 500 of the California
Corporations Code).  Accordingly, for purposes of making any calculation under
California Corporations Code Section 500 in connection with such repurchase, the amount of any
"preferential dividends arrears amount" or "preferential rights amount” (as those terms are
defined therein) shall be deemed to be zero (0).
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AMENDED AND RESTATED BYLAWS
OF
LISTENER BRANDS, INC.

ARTICLEI
OFFICES

Section 1.01 Offices. The address of the registered office of Listener Brands, Inc. (hereinafter called the
“Corporation™) in the State of Delaware shall be at 8 The Green, Ste. A Dover, Delaware, 19901. The
Corporation may have other offices, both within and without the State of Delaware, as the board of directors of
the Corporation (the “Board of Directors™) from time to time shall determine or the business of the Corporation
may require.

Section 1.02 Books and Records. Any records administered by or on behalf of the Corporation in the regular
course of its business, including its stock ledger, books of account, and minute books, may be maintained on
any information storage device, method, or one or more electronic networks or databases (including one or
more distributed electronic networks or databases); provided that the records so kept can be converted into
clearly legible paper form within a reasonable time, and, with respect to the stock ledger, the records so kept
comply with Section 224 of the Delaware General Corporation Law. The Corporation shall so convert any
records so kept upon the request of any person entitled to inspect such records pursuant to the Delaware General
Corporation Law

ARTICLE II
MEETINGS OF THE STOCKHOLDERS

Section 2.01 Place of Meetings. All meetings of the stockholders shall be held at such place, if any, either
within or without the State of Delaware, or by means of remote communication, as shall be designated from
time to time by resolution of the Board of Directors and stated in the notice of meeting.

Section 2.02 Annual Meeting. The annual meeting of the stockholders for the election of directors and for
the transaction of such other business as may properly come before the meeting shall be held at such date, time
and place, if any, as shall be determined by the Board of Directors and stated in the notice of the meeting.

Section 2.03 Special Meetings. Special meetings of stockholders for any purpose or purposes shall be called
pursuant to a resolution approved by the Board of Directors and may not be called by any other person or
persons. The only business which may be conducted at a special meeting shall be the matter or matters set forth
in the notice of such meeting.



Section 2.04 Adjournments. Any meeting of the stockholders, annual or special, may be adjourned from
time to time to reconvene at the same or some other place, if any, and notice need not be given of any such
adjourned meeting if the time, place, if any, thereof, and the means of remote communication, if any, are
announced at the meeting at which the adjournment is taken. At the adjourned meeting, the Corporation may
transact any business which might have been transacted at the original meeting. If the adjournment is for more
than 30 days, a notice of the adjourned meeting shall be given to each stockholder of record entitled to vote at
the meeting. If after the adjournment a new record date is fixed for stockholders entitled to vote at the adjourned
meeting, the Board of Directors shall fix a new record date for notice of the adjourned meeting and shall give
notice of the adjourned meeting to each stockholder of record entitled to vote at the adjourned meeting as of the
record date fixed for notice of the adjourned meeting.

Section 2.05 Notice of Meetings. Notice of the place, if any, date, hour, the record date for determining the
stockholders entitled to vote at the meeting (if such date is different from the record date for stockholders entitled
to notice of the meeting) and means of remote communication, if any, of every meeting of stockholders shall be
given by the Corporation not less than 10 days nor more than 60 days before the meeting (unless a different
time is specified by law) to every stockholder entitled to vote at the meeting as of the record date for determining
the stockholders entitled to notice of the meeting. Notices of special meetings shall also specify the purpose or
purposes for which the meeting has been called. Except as otherwise provided herein or permitted by the
Delaware General Corporation Law, notice to stockholders shall be in writing and delivered personally or
mailed to the stockholders at their address appearing on the books of the Corporation. Without limiting the
manner by which notice otherwise may be given effectively to stockholders, notice of meetings may be given
to stockholders by means of electronic transmission in accordance with the Delaware General Corporation Law.
Notice of any meeting need not be given to any stockholder who shall, either before or after the meeting, submit
a waiver of notice or who shall attend such meeting, except when the stockholder attends for the express purpose
of objecting, at the beginning of the meeting, to the transaction of any business because the meeting is not
lawfully called or convened. Any stockholder so waiving notice of the meeting shall be bound by the
proceedings of the meeting in all respects as if due notice thereof had been given.

Section 2.06 List of Stockholders. The Corporation shall prepare a complete list of the stockholders entitled
to vote at any meeting of stockholders (provided, however, if the record date for determining the stockholders
entitled to vote is less than ten days before the date of the meeting, the list shall reflect the stockholders entitled
to vote as of the tenth day before the meeting date), arranged in alphabetical order, and showing the address of
each stockholder and the number of shares of each class of capital stock of the Corporation registered in the
name of each stockholder at least ten days before any meeting of the stockholders. Such list shall be open to the
examination of any stockholder, for any purpose germane to the meeting, on a reasonably accessible electronic
network if the information required to gain access to such list was provided with the notice of the meeting or
during ordinary business hours, at the principal place of business of the Corporation for a period of at least ten
days before the meeting. If the meeting is to be held at a place, the list shall also be produced and kept at the
time and place of the meeting the whole time thereof and may be inspected by any stockholder who is present.
If the meeting is held solely by means of remote communication, the list shall also be open for inspection by
any stockholder during the whole time of the meeting as provided by the Delaware General Corporation Law.
Except as provided by the Delaware General Corporation Law, the stock ledger of the Corporation shall be the
only evidence as to who are the stockholders entitled to examine the stock ledger and the list of stockholders or
to vote in person or by proxy at any meeting of stockholders.

Section 2.07 Quorum. Unless otherwise required by law, the Corporation’s Certificate of Incorporation (the
“Certificate of Incorporation™) or these by-laws, at each meeting of the stockholders, a majority in voting
power of the shares of the Corporation entitled to vote at the meeting, present in person or represented by proxy,
shall constitute a quorum. If, however, such quorum shall not be present or represented at any meeting of the
stockholders, the stockholders entitled to vote thereat, present in person or represented by proxy, shall have
power, by the affirmative vote of a majority in voting power thereof, to adjourn the meeting



from time to time, in the manner provided in Section 2.04, until a quorum shall be present or represented. A
quorum, once established, shall not be broken by the subsequent withdrawal of enough votes to leave less than
a quorum. At any such adjourned meeting at which there is a quorum, any business may be transacted that might
have been transacted at the meeting originally called.

Section 2.08 Conduct of Meetings. The Board of Directors may adopt by resolution such rules and
regulations for the conduct of the meeting of the stockholders as it shall deem appropriate. At every meeting of
the stockholders, the president, or in his or her absence or inability to act, the vice president, or, in his or her
absence or inability to act, the person whom the president shall appoint, shall act as chairman of, and preside
at, the meeting. The secretary or, in his or her absence or inability to act, the person whom the chairman of the
meeting shall appoint secretary of the meeting, shall act as secretary of the meeting and keep the minutes thereof.
Except to the extent inconsistent with such rules and regulations as adopted by the Board of Directors, the
chairman of any meeting of the stockholders shall have the right and authority to prescribe such rules,
regulations, and procedures and to do all such acts as, in the judgment of such chairman, are appropriate for the
proper conduct of the meeting. Such rules, regulations, or procedures, whether adopted by the Board of
Directors or prescribed by the chairman of the meeting, may include, without limitation, the following: (a) the
establishment of an agenda or order of business for the meeting; (b) the determination of when the polls shall
open and close for any given matter to be voted on at the meeting; (c) rules and procedures for maintaining
order at the meeting and the safety of those present; (d) limitations on attendance at or participation in the
meeting to stockholders of record of the corporation, their duly authorized and constituted proxies or such other
persons as the chairman of the meeting shall determine; (e) restrictions on entry to the meeting after the time
fixed for the commencement thereof; and (f) limitations on the time allotted to questions or comments by
participants.

Section 2.09 Voting; Proxies. Unless otherwise required by law or the Certificate of Incorporation the
election of directors shall be by written ballot and shall be decided by a plurality of the votes cast at a meeting
of the stockholders by the holders of stock entitled to vote in the election. Unless otherwise required by law, the
Certificate of Incorporation, or these by-laws, any matter, other than the election of directors, brought before any
meeting of stockholders shall be decided by the affirmative vote of the majority of shares present in person or
represented by proxy at the meeting and entitled to vote on the matter. Each stockholder entitled to vote at a
meeting of stockholders or to express consent to corporate action in writing without a meeting may authorize
another person or persons to act for such stockholder by proxy, but no such proxy shall be voted or acted upon
after three years from its date, unless the proxy provides for a longer period. A proxy shall be irrevocable if it
states that it is irrevocable and if, and only as long as, it is coupled with an interest sufficient in law to support
an irrevocable power. A stockholder may revoke any proxy which is not irrevocable by attending the meeting
and voting in person or by delivering to the secretary of the Corporation a revocation of the proxy or a new
proxy bearing a later date. Voting at meetings of stockholders need not be by written ballot.

Section 2.10 Inspectors at Meetings of Stockholders. The Board of Directors, in advance of any meeting
of stockholders, may, and shall if required by law, appoint one or more inspectors, who may be employees of
the Corporation, to act at the meeting or any adjournment thereof and make a written report thereof. The Board
of Directors may designate one or more persons as alternate inspectors to replace any inspector who fails to act.
If no inspector or alternate is able to act at a meeting, the person presiding at the meeting shall appoint one or
more inspectors to act at the meeting. Each inspector, before entering upon the discharge of his or her duties,
shall take and sign an oath faithfully to execute the duties of inspector with strict impartiality and according to
the best of his or her ability. The inspectors shall (a) ascertain the number of shares outstanding and the voting
power of each, (b) determine the shares represented at the meeting, the existence of a quorum and the validity
of proxies and ballots, (c) count all votes and ballots, (d) determine and retain for a reasonable period a record
of the disposition of any challenges made to any determination by the inspectors, and (e) certify their
determination of the number of shares represented at the meeting and their count of all votes and ballots. The
inspectors may appoint or retain other persons or entities to assist the inspectors in the performance of their
duties. Unless otherwise provided by the Board of Directors, the date and time of the



opening and the closing of the polls for each matter upon which the stockholders will vote at a meeting shall be
announced at the meeting. No ballot, proxies, votes, or any revocation thereof or change thereto, shall be
accepted by the inspectors after the closing of the polls unless the Court of Chancery of the State of Delaware
upon application by a stockholder shall determine otherwise. In determining the validity and counting of proxies
and ballots cast at any meeting of stockholders, the inspectors may consider such information as is permitted
by the Delaware General Corporation Law. No person who is a candidate for office at an election may serve as
an inspector at such election.

Section 2.11 Written Consent of Stockholders Without a Meeting. Any action to be taken at any annual
or special meeting of stockholders may be taken without a meeting, without prior notice and without a vote, if
a consent or consents in writing, setting forth the action to be so taken, shall be signed by the holders of
outstanding stock having not less than the minimum number of votes that would be necessary to authorize or
take such action at a meeting at which all shares entitled to vote thereon were present and voted and shall be
delivered (by hand or by certified or registered mail, return receipt requested) to the Corporation by delivery to
its registered office in the State of Delaware, its principal place of business, or an officer or agent of the
Corporation having custody of the book in which proceedings of meetings of stockholders are recorded. Every
written consent shall bear the date of signature of each stockholder who signs the consent, and no written consent
shall be effective to take the corporate action referred to therein unless, within 60 days of the earliest dated
consent delivered in the manner required by this Section 2.11, written consents signed by a sufficient number
of holders to take action are delivered to the Corporation as aforesaid. Prompt notice of the taking of the
corporate action without a meeting by less than unanimous written consent shall, to the extent required by the
Delaware General Corporation Law, be given to those stockholders who have not consented in writing, and who,
if the action had been taken at a meeting, would have been entitled to notice of the meeting if the record date
for notice of such meeting had been the date that written consents signed by a sufficient number of holders to
take the action were delivered to the Corporation.

Section 2.12 Fixing the Record Date.

(a) In order that the Corporation may determine the stockholders entitled to notice of or to vote at any
meeting of stockholders or any adjournment thereof, the Board of Directors may fix a record date, which record
date shall not precede the date upon which the resolution fixing the record date is adopted by the Board of
Directors, and which record date shall not be more than 60 nor less than ten days before the date of such meeting.
If the Board of Directors so fixes a date, such date shall also be the record date for determining the stockholders
entitled to vote at such meeting unless the Board of Directors determines, at the time it fixes such record date,
that a later date on or before the date of the meeting shall be the date for making such determination. If no
record date is fixed by the Board of Directors, the record date for determining stockholders entitled to notice of
or to vote at a meeting of stockholders shall be at the close of business on the day next preceding the day on
which notice is given, or, if notice is waived, at the close of business on the day next preceding the day on which
the meeting is held. A determination of stockholders of record entitled to notice of or to vote at a meeting of
stockholders shall apply to any adjournment of the meeting; provided, however, that the Board of Directors may
fix a new record date for the determination of stockholders entitled to vote at the adjourned meeting and in such
case shall also fix as the record date for stockholders entitled to notice of such adjourned meeting the same or
an earlier date as that fixed for the determination of stockholders entitled to vote therewith at the adjourned
meeting.

(b) In order that the Corporation may determine the stockholders entitled to consent to corporate action in
writing without a meeting, the Board of Directors may fix a record date, which record date shall not precede
the date upon which the resolution fixing the record date is adopted by the Board of Directors, and which record
date shall not be more than ten days after the date upon which the resolution fixing the record date is adopted
by the Board of Directors. If no record date has been fixed by the Board of Directors, the record date for
determining stockholders entitled to consent to corporate action in writing without a meeting: (i) when no prior
action by the Board of Directors is required by law, the record date



for such purpose shall be the first date on which a signed written consent setting forth the action taken or
proposed to be taken is delivered to the Corporation by delivery (by hand, or by certified or registered mail,
return receipt requested) to its registered office in the State of Delaware, its principal place of business, or
an officer or agent of the Corporation having custody of the book in which proceedings of meetings of
stockholders are recorded and (ii) if prior action by the Board of Directors is required by law, the record
date for such purpose shall be at the close of business on the day on which the Board of Directors adopts
the resolution taking such prior action.

(c) In order that the Corporation may determine the stockholders entitled to receive payment of any
dividend or other distribution or allotment of any rights or the stockholders entitled to exercise any rights in
respect of any change, conversion, or exchange of stock, or for the purpose of any other lawful action, the Board
of Directors may fix a record date, which record date shall not precede the date upon which the resolution fixing
the record date is adopted, and which record date shall be not more than 60 days prior to such action. If no
record date is fixed, the record date for determining stockholders for any such purpose shall be at the close of
business on the day on which the Board of Directors adopts the resolution relating thereto.

Section 2.13 Voting Agreement; Stockholders Agreement. The stockholders of the Corporation may
enter an agreement among themselves and/or with the Corporation (“Stockholders Agreement” or “Voting
Agreement”) (i) establishing who shall be directors or officers of the Corporation, including the terms of office or
manner of selection or removal of directors or officers of the Corporation; restricting the discretion or power of
the board; (i) governing the exercise or division of voting power by or between the stockholders and directors of
the Corporation; (iii) setting forth the terms and conditions of any agreement for the provision of services between
the Corporation and any stockholder, director, officer, or employee of the Corporation; (iv) transferring to 1 or
more stockholders or other persons all or part of the authority to exercise the corporate powers and to manage the
business and affairs of the Corporation; and (v) governing the general exercise of the corporate powers and the
management of the business and affairs of the Corporation and the relationship among the stockholders, as well as
the directors, so long as such agreement is not contrary to public policy.

Section 2.14 Amendment of a Stockholders Agreement. A Stockholders Agreement is subject to an
amendment only by all persons that are stockholders at the time of the amendment, unless the Stockholders
Agreement provides otherwise.

Section 2.15 Rescission of Purchase of Shares for Lack of Notice of Stockholders Agreement.
The existence of a Stockholders Agreement authorized by Section 2.13 of these Amended and Restated Bylaws
(hereinafter referred to as "Bylaws") shall be noted conspicuously on a written information statement required
for uncertificated shares pursuant to Section 5.01 of these Bylaws and delivered to the stockholders. Any purchaser
of shares that did not have knowledge of the existence of any Stockholders Agreement at the time ownership
is transferred is entitled to recission of the purchase.

ARTICLE III
BOARD OF DIRECTORS

Section 3.01 General Powers. The business and affairs of the Corporation shall be managed by or under the
direction of the Board of Directors. The Board of Directors may adopt such rules and procedures, not
inconsistent with the Certificate of Incorporation, these by-laws, or the Delaware General Corporation Law, as
it may deem proper for the conduct of its meetings and the management of the Corporation.

Section 3.02 Number; Term of Office. The Board of Directors shall consist of three (3) members. Each
stockholder of the Corporation shall vote, or cause to be voted, all shares owned by such stockholder, or over
which such stockholder has voting control, from time to time and at all times, in whatever manner as shall be
necessary to ensure that at each annual or special meeting of stockholders at which an election of directors is
held or pursuant to any written consent of the stockholders, subject to a Voting Agreement among the
stockholders, the following persons shall be elected to the Board:

(a) Asthe Preferred Director, one person designated from time to time by Listener CAST LLC (the “Cleveland
Designee™), for so long as such Stockholder and its Affiliates continue to own beneficially an aggregate



of at least fifty percent (50%) of the shares of Voting Common Stock (including shares of Voting Common
Stock issued or issuable upon conversion of the Series A Preferred Stock), owned by such Stockholder as
of the date of the Voting Agreement;

(b) As one Common Director, the Company’s Chief Executive Officer, who as of the date of the adoption of
these Bylaws is Kimberly Lewis (the “CEO Director™), provided that if for any reason the CEO Director
shall cease to serve as the Chief Executive Officer of the Company, each of the Stockholders shall
promptly vote their respective Shares (i) to remove the former Chief Executive Officer of the Company
from the Board if such person has not resigned as a member of the Board:; and (i1) to elect such person’s
replacement as Chief Executive Officer of the Company as the new CEO Director; and

(c) As the other Common Director, the Company’s Chief Operating Officer, who as of the date of adoption
of these Bylaws is Timothy Lewis (the “COO Director”), provided that if for any reason the COO Director
shall cease to serve as the Chief Operating Officer of the Company, each of the Stockholders shall
promptly vote their respective Shares (i) to remove the former Chief Operating Officer of the Company
from the Board if such person has not resigned as a member of the Board; and (i1) to elect such person’s
replacement as Chief Operating Officer of the Company as the new COQ Director.

To the extent that any of clauses (a) through (c) above shall not be applicable, any member of the Board who
would otherwise have been designated in accordance with the terms thereof shall instead be voted upon by
all the Stockholders of the Company entitled to vote thereon in accordance with, and pursuant to, the
Restated Certificate.

Section 3.03 Failure to Designate a Board Member. In the absence of any designation from the persons or
groups with the right to designate a director as specified in Section 3.02 above, the director previously
designated by them and then serving shall be reelected if willing to serve unless such individual has been
removed as provided herein, and otherwise such Board seat shall remain vacant until otherwise filled as
provided above.

Section 3.04 Removal of Board Members. Each stockholder of the Company shall vote, or cause to be
voted, all shares owned by such stockholder, or over which such stockholder has voting control, from time to
time and at all times, in whatever manner as shall be necessary to ensure that:

(a) no director elected pursuant to Section 3.02 above may be removed from office unless (i) such removal is
directed or approved by the affirmative vote of the person(s), or of the holders of at least a majority of the
shares of stock, entitled under Section 3.02 to designate that director; or (ii) the person(s) originally entitled
to designate or approve such director pursuant to Section 3.02 is no longer so entitled to designate or
approve such director;

(b) any vacancies created by the resignation, removal or death of a director elected pursuant to Section 3.02
shall be filled pursuant to the provisions of this Article III; and

(c) upon the request of any party entitled to designate a director as provided in Section 3.02 to remove such
director, such director shall be removed.

All stockholders shall execute any written consents required to perform the obligations of this Section 3.02,
and the Company agrees at the request of any person or group entitled to designate directors to call a special
meeting of stockholders for the purpose of electing directors.

Section 3.05 No Liability for Election of Preferred Director. No Stockholder shall have any liability as
a result of electing a Preferred Director to the Board for any act or omission by such Preferred Director in his
or her capacity as a Stockholder of the Company, nor shall any Stockholder have any liability as a result of
voting for any such designee in accordance with the provisions of the Voting Agreement.

Section 3.06 Resignation. Any Director may resign at any time by notice given either in writing or by
electronic transmission to the Corporation. Such resignation shall take effect at the date of receipt of such notice
by the Corporation or at such later time as is therein specified. Verbal resignation shall not be deemed effective
until confirmed by the director in writing or by electronic transmission to the Corporation.



Section 3.07 Fees and Expenses. Directors shall receive such fees and expenses as the Board of Directors
shall from time to time prescribe.

Section 3.08 Regular Meetings. Regular meetings of the Board of Directors may be held with five (5)
days notice at such times and at such places as may be determined from time to time by the Board of Directors
or its chairman.

Section 3.09 Special Meetings. Special meetings of the Board of Directors may be held at such
times and at such places as may be determined by the chairman or the president on at least 24 hours’ notice
to each director given by one of the means specified in Section 3.14  hereof other than by mail or on at least
three days’ notice if given by mail. Special meetings shall be called by the chairman or the president in like
manner and on like notice on the written request of any two or more directors.

Section 3.10 Telephone Meetings. Board of Directors or Board of Directors committee meetings
may be held by means of telephone conference or other communications equipment by means of which all
persons participating in the meeting can hear each other and be heard. Participation by a director in a meeting
pursuant to this Section 3.09 shall constitute presence in person at such meeting.

Section 3.11 Adjourned Meetings. A majority of the directors present at any meeting of the
Board of Directors, including an adjourned meeting, whether or not a quorum is present, may adjourn and
reconvene such meeting to another time and place. At least 24 hours’ notice of any adjourned meeting of
the Board of Directors shall be given to each director whether or not present at the time of the
adjournment, if such notice shall be given by one of the means specified in Section 3.14  hereof other than
by mail, or at least three days’ notice if by mail. Any business may be transacted at an adjourned meeting
that might have been transacted at the meeting as originally called.

Section 3.12 Notices. Subject to Section 3.11 , Section 3.13 , and Section 3.15 hereof, whenever
notice is required to be given to any director by the Delaware General Corporation Law, the Certificate
of Incorporation, or these by-laws, such notice shall be deemed given effectively if given in person or by
telephone, mail addressed to such director at such director’s address as it appears on the records of the
Corporation, facsimile, email, or by other means of electronic transmission.

Section 3.13 Waiver of Notice. Whenever notice to directors is required by the Delaware
General Corporation Law, the Certificate of Incorporation, or these by-laws, a waiver thereof, in writing signed
by, or by electronic transmission by, the director entitled to the notice, whether before or after such notice is
required, shall be deemed equivalent to notice. Attendance by a director at a meeting shall constitute a waiver
of notice of such meeting except when the director attends a meeting for the express purpose of objecting, at the
beginning of the meeting, to the transaction of any business on the ground that the meeting was not lawfully
called or convened. Neither the business to be transacted at, nor the purpose of, any regular or special Board of
Directors or committee meeting need be specified in any waiver of notice.

Section 3.14 Organization. At each meeting of the Board of Directors, the President or, in his or
her absence, another director selected by the Board of Directors shall preside. The secretary shall act as secretary
at each meeting of the Board of Directors. If the secretary is absent from any meeting of the Board of Directors,
an assistant secretary shall perform the duties of secretary at such meeting; and in the absence from any such
meeting of the secretary and all assistant secretaries, the person presiding at the meeting may appoint any person
to act as secretary of the meeting.



Section 3.15 Quorum of Directors. Except as otherwise permitted by the Certificate of Incorporation,
these by-laws, or the Delaware General Corporation Law, at all meetings of the Board, the presence a majority
of the then current members of the Board shall constitute a quorum for the transaction of business; provided,
however, that such majority shall constitute at least two-thirds (2/3) of the Board with at least one Common
Director and a Preferred Director being present. If a quorum shall fail to attend any meeting, a majority of
those present may adjourn the meeting to another place, date or time without further notice thereof. Except as
otherwise provided herein or in the Certificate of Incorporation, or required by law, the vote of a majority of
the directors present at a meeting at which a quorum is present shall be the act of the Board of Directors.

Section 3.16 Action by Majority Vote. Except as otherwise expressly required by these by-laws, the
Certificate of Incorporation, or by the Delaware General Corporation Law, the vote of a majority of the directors
present at a meeting at which a quorum is present shall be the act of the Board of Directors.

Section 3.17 Action Without Meeting. Unless otherwise restricted by the Certificate of Incorporation
or these by-laws, any action required or permitted to be taken at any meeting of the Board of Directors or of
any committee thereof may be taken without a meeting if all directors or members of such committee, as the
case may be, consent thereto in writing or by electronic transmission, and the writings or electronic
transmissions are filed with the minutes of proceedings of the Board of Directors or committee in accordance
with the Delaware General Corporation Law.

Section 3.18 Committees of the Board of Directors. The Board of Directors may designate one or
more committees, each committee to consist of one or more of the directors of the Corporation. The Board of
Directors may designate one or more directors as alternate members of any committee, who may replace any
absent or disqualified member at any meeting of the committee. If a member of a committee shall be absent
from any meeting, or disqualified from voting thereat, the remaining member or members present at the meeting
and not disqualified from voting, whether or not such member or members constitute a quorum, may
unanimously appoint another member of the Board of Directors to act at the meeting in the place of any such
absent or disqualified member. Any such committee, to the extent permitted by the Delaware General
Corporation Law, shall have and may exercise all the powers and authority of the Board of Directors in the
management of the business and affairs of the Corporation and may authorize the seal of the Corporation to be
affixed to all papers that may require it to the extent so authorized by the Board of Directors. Unless the Board
of Directors provides otherwise, at all meetings of such committee, a majority of the then authorized members
of the committee shall constitute a quorum for the transaction of business, and the vote of a majority of the
members of the committee present at any meeting at which there is a quorum shall be the act of the committee.
Each committee shall keep regular minutes of its meetings. Unless the Board of Directors provides otherwise,
each committee designated by the Board of Directors may make, alter, and repeal rules and procedures for the
conduct of its business. In the absence of such rules and procedures each committee shall conduct its business
in the same manner as the Board of Directors conducts its business pursuant to this Article III.

ARTICLEIV
OFFICERS

Section 4.01 Positions and Election. The officers of the Corporation shall be elected annually by the Board
of Directors and shall include a President and Vice-President. The Board of Directors, in its discretion, may
also elect a chairman (who must be a director), secretary, treasurer, and other officers. Any two or more offices
may be held by the same person. The powers and duties of the officers of the Corporation shall be as provided
herein and from time to time by resolution of the Board of Directors. In the absence of such resolution, the
respective officers shall have the powers and shall discharge the duties customarily and usually held and
performed by like officers of corporations similar in organization and business purposes to the Corporation
subject to the control of the Board of Directors.



Section 4.02 Term. Each officer of the Corporation shall hold office until such officer’s successor is elected
and qualified or until such officer’s earlier death, resignation, or removal. Any officer elected or appointed by
the Board of Directors may be removed by the Board of Directors at any time, with or without cause, by the
majority vote of the members of the Board of Directors then in office. The removal of an officer shall be without
prejudice to his or her contract rights, if any. The election or appointment of an officer shall not of itself create
contract rights. Any officer of the Corporation may resign at any time by giving written notice of his or her
resignation to the president or the secretary. Any such resignation shall take effect at the time specified therein
or, if the time when it shall become effective shall not be specified therein, immediately upon its receipt. Unless
otherwise specified therein, the acceptance of such resignation shall not be necessary to make it effective.
Should any vacancy occur among the officers, the position shall be filled for the unexpired portion of the term
by appointment made by the Board of Directors.

Section 4.03 President. The president shall have general supervision over the business of the Corporation
and other duties incident to the office of president, and any other duties as may be from time to time assigned
to the president by the Board of Directors and subject to the control of the Board of Directors in each case.

Section 4.04 Vice President. The vice president shall have such powers and perform such duties as may be
assigned to him or her from time to time by the president.

Section 4.05 The Secretary. The secretary shall attend all sessions of the Board of Directors and all meetings
of the stockholders and record all votes and the minutes of all proceedings in a book to be kept for that purpose,
and shall perform like duties for committees when required. He or she shall give, or cause to be given, notice
of all meetings of the stockholders and meetings of the Board of Directors, and shall perform such other duties
as may be prescribed by the Board of Directors or the president. The secretary shall keep in safe custody the
seal of the Corporation and have authority to affix the seal to all documents requiring it and attest to the same.

Section 4.06 The Treasurer. The treasurer shall have the custody of the corporate funds and securities,
except as otherwise provided by the Board of Directors, and shall keep full and accurate accounts of receipts
and disbursements in books belonging to the Corporation and shall deposit all moneys and other valuable effects
in the name and to the credit of the Corporation in such depositories as may be designated by the Board of
Directors. The treasurer shall disburse the funds of the Corporation as may be ordered by the Board of Directors,
taking proper vouchers for such disbursements, and shall render to the president and the directors, at the regular
meetings of the Board of Directors, or whenever they may require it, an account of all his or her transactions as
treasurer and of the financial condition of the Corporation.

Section 4.07 Duties of Officers May Be Delegated. In case any officer is absent, or for any other reason
that the Board of Directors may deem sufficient, the president or the Board of Directors may delegate for the
time being the powers or duties of such officer to any other officer or to any director.

Section 4.08 Authority to Sign Contracts. All contracts of the Corporation shall be executed on behalf of
the Corporation by (a) the president or any vice president, (b) such other officer or employee of the Corporation
authorized in writing by the president, with such limitations or restrictions on such authority as he or she deems
appropriate, or (c) such other person as may be authorized by the Board of Directors, and, if required, the seal
of the Corporation shall be thereto affixed and attested by the secretary or an assistant secretary.



ARTICLE V
STOCK CERTIFICATES AND THEIR TRANSFER

Section 5.01 Uncertificated Shares. The shares of stock of the Corporation shall be represented by
uncertificated shares that may be evidenced by a book-entry system maintained by the registrar of such stock;
provided that the Board of Directors may provide by resolution or resolutions that some or all of any class or
series shall be certificated shares. If shares are represented by certificates, such certificates shall be in the form,
other than bearer form, approved by the Board of Directors. The certificates representing shares of stock of each
class shall be signed by, or in the name of, the Corporation by any two authorized officers of the Corporation.
Any or all such signatures may be facsimiles. Although any officer, transfer agent, or registrar whose manual
or facsimile signature is affixed to such a certificate ceases to be such officer, transfer agent, or registrar before
such certificate has been issued, it may nevertheless be issued by the Corporation with the same effect as if such
officer, transfer agent, or registrar were still such at the date of its issue.

Section 5.02 Transfers of Stock. Stock of the Corporation shall be transferable in the manner prescribed by
law and in these by-laws. Transfers of stock shall be made on the books of the Corporation only by the holder
of record thereof, by such person’s attorney lawfully constituted in writing and, in the case of certificated shares,
upon the surrender of the certificate thereof, which shall be cancelled before a new certificate or uncertificated
shares shall be issued. No transfer of stock shall be valid as against the Corporation for any purpose until it shall
have been entered in the stock records of the Corporation by an entry showing from and to whom transferred.
To the extent designated by the president or any vice president or the treasurer of the Corporation, the
Corporation may recognize the transfer of fractional uncertificated shares, but shall not otherwise be required
to recognize the transfer of fractional shares.

Section 5.03 Transfer Agents and Registrars. The Board of Directors may appoint, or authorize any officer
or officers to appoint, one or more transfer agents and one or more registrars.

Section 5.04 Lost, Stolen, or Destroyed Certificates. The Board of Directors may direct a new certificate
or uncertificated shares to be issued in place of any certificate theretofore issued by the Corporation alleged to
have been lost, stolen, or destroyed upon the making of an affidavit of that fact by the owner of the allegedly
lost, stolen, or destroyed certificate. When authorizing such issue of a new certificate or uncertificated shares,
the Board of Directors may, in its discretion and as a condition precedent to the issuance thereof, require the
owner of the lost, stolen, or destroyed certificate, or the owner’s legal representative to give the Corporation a
bond sufficient to indemnify it against any claim that may be made against the Corporation with respect to the
certificate alleged to have been lost, stolen, or destroyed or the issuance of such new certificate or uncertificated
shares.

ARTICLE VI
GENERAL PROVISIONS
Section 6.01 Seal. The seal of the Corporation shall be in such form as shall be approved by the Board of

Directors. The seal may be used by causing it or a facsimile thereof to be impressed or affixed or reproduced or
otherwise, as may be prescribed by law or custom or by the Board of Directors.

Section 6.02 Fiscal Year. The fiscal year of the Corporation shall begin on January 1* end on December 31*
of each year.



Section 6.03 Checks, Notes, Drafts, Ete. All checks, notes, drafts, or other orders for the payment of money
of the Corporation shall be signed, endorsed, or accepted in the name of the Corporation by such officer,
officers, person, or persons as from time to time may be designated by the Board of Directors or by an officer
or officers authorized by the Board of Directors to make such designation.

Section 6.04 Dividends. Subject to the Delaware General Corporation Law and the Certificate of
Incorporation, dividends upon the shares of capital stock of the Corporation may be declared by the Board of
Directors at any regular or special meeting of the Board of Directors. Dividends may be paid in cash, in property,
or in shares of the Corporation’s capital stock, unless otherwise provided by the Delaware General Corporation
Law or the Certificate of Incorporation.

Section 6.05 Conflict with Applicable Law or Certificate of Incorporation. These by-laws are adopted
subject to Delaware General Corporation Law and the Certificate of Incorporation. Whenever these by-laws
may conflict with Delaware General Corporation Law or the Certificate of Incorporation, such conflict shall be
resolved in favor of such law or the Certificate of Incorporation.

ARTICLE VII
AMENDMENTS

Section 7.01 Amendments. These by-laws may be adopted, amended, or repealed or new by-laws adopted
by the Board of Directors. The stockholders may make additional by-laws and may adopt, amend, or repeal any
by-laws whether such by-laws were originally adopted by them or otherwise.



