
VERGE BREWING COMPANY, LLC 

To: Verge Brewing, LLC 
 1931 Poplar Dr. 
 Cincinnati, OH 45140 

From:        
(Full name of  Subscriber) 

Number of  Series B or Series C Units requested:     

Price per Unit:   $100 

Ownership Percentage per Unit:  0.004% 

Total purchase price ($100 x number of  Series B or Series C Units requested): $    

(The minimum acceptable subscription is $100 for Series C Units and $10,000 for Series B Units.) 

Once you have completed and signed this Subscription Agreement, including the Investor 
Questionnaire, please return the complete package to us with total purchase price made 
payable to “VERGE BREWING COMPANY, LLC,” as soon as possible. 

SUBSCRIPTION AGREEMENT

!1



Exhibit A 

SUBSCRIPTION AGREEMENT 

1. Subscription: Irrevocability: Certain Conditions. 

(a) The undersigned subscriber (the “Subscriber”) hereby irrevocably 
subscribes for and agrees to purchase ___________ Series B membership interests (the 
“Series B Units”) or Series C membership interests (the “Series C Units”) (collectively, the 
“Units”) of  VERGE BREWING COMPANY, LLC, an Ohio limited liability company 
(“Company”), for the total purchase price of  $__________ (the “Purchase Price”). 

(b) The Subscriber acknowledges and agrees that, except as otherwise set 
forth in this Subscription Agreement, this subscription will become irrevocable at the time 
of  its submission to Company and that this subscription may not be withdrawn by the Sub-
scriber unless Company rejects this Subscription Agreement. 

(c) The Subscriber acknowledges and agrees that this subscription may 
be accepted or rejected by Company, in whole or in part, in its sole and absolute discretion 
and that the Subscriber will be obligated, upon acceptance of  this subscription by Company, 
to purchase the Units to the extent this subscription is accepted by Company. 

(d) The Subscriber acknowledges and agrees that it is a condition to 
Company’s acceptance of  this subscription that the Subscriber execute and deliver with this 
Subscription Agreement.  

2. Payment of  the Purchase Price; Delivery of  the Units. 

(a) The Subscriber is delivering with this Subscription Agreement duly 
completed, together with payment for the Purchase Price, to Company. 

(b) If  Company determines to accept this subscription for less than all 
of  the subscribed Units, Company will return to the Subscriber the portion of  the Purchase 
Price, without interest or deduction, as exceeds $100 multiplied by the number of  Units for 
which Company will accept this subscription. If  Company determines to reject this subscrip-
tion in whole, Company will return the full amount of  the Purchase Price, without interest 
or deduction, to the Subscriber. The Subscriber acknowledges that it will have no right re-
turn of  any of  the Purchase Price unless and until Company determines to accept this sub-
scription for less than all of  the subscribed Units or to reject this subscription in whole. The 
portion of  the Purchase Price which represents payment for Units which Company will issue 
to the Subscriber will be paid to Company. 

3. Representations. Warranties and Covenants of  the Subscriber.  In order to in-
duce Company to accept this subscription and to issue the Units to the Subscriber, the Sub-
scriber hereby represents and warrants to, and covenants and agrees with, Company as fol-
lows: 

(a) The Subscriber has received and carefully reviewed the the Operating 
Agreement and Confidential Risks Disclosure, and has relied only on the information con-
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tained therein. The Subscriber acknowledges that all documents, records and books of  
Company requested by the Subscriber have been made available for inspection by it and its 
purchaser representatives, attorneys, financial advisors and accountants. The Subscriber and 
its advisors had a reasonable opportunity to ask questions of  and receive answers from the 
officers of  Company concerning Company and the terms and conditions of  the offering of  
the Units, and to obtain additional information, to the extent possessed or obtainable with-
out unreasonable effort or expense by the Manager of  Company, necessary to verify the ac-
curacy of  the information in these offering materials and other information provided by 
Company. All such questions have been answered to the full satisfaction of  the Subscriber. 

(b) The Subscriber (i) has adequate means of  providing for its current 
liabilities and possible contingencies, (ii) has no need for liquidity in connection with a pur-
chase of  the Units, (iii) is able to bear the economic risks associated with a purchase of  the 
Units for an indefinite period, and has the capacity to protect its own interests in connection 
with a purchase of  the Units, and (iv) can afford the complete loss of  its Purchase Price for 
the Units. 

(c) The Subscriber is legally competent, 18 years or older and has full 
power and authority to acquire and hold its interest in the Company’s Securities and to exe-
cute and deliver this document. 

(d) The Subscriber is eligible to invest under Regulation CF rules as ei-
ther a non-accredited investor or as an accredited investor as defined in Rule 501(a) by the 
Securities Exchange Commission. 

(e) The Subscriber recognizes that a purchase of  the Units involves a 
high degree of  risk, including without limitation those risks factors set forth in the Confi-
dential Risks Disclosure. The Subscriber has obtained, in the Subscriber’s judgment, suffi-
cient information relating to Company and its business to evaluate the merits and risks of  
this investment. 

(f) The Subscriber understands that (i) the offering of  the Units has 
been registered or qualified under the Regulation CF SEC exemption, and the qualification 
provisions of  its securities laws, which exemptions are based upon the limited nature of  the 
offering or the eligibility or qualifications of  the purchasers, (ii) the Units purchased by the 
Subscriber may be transferred by the Subscriber only if  the sale or transfer is registered un-
der the  or an exemption from registration is available, (iii) Company is under no obligation 
to register any Units on the Subscriber’s behalf  or to assist the Subscriber in complying with 
any exemption from registration, and (iv) Company will rely upon the representations, war-
ranties, covenants and agreements made by the Subscriber in this Subscription Agreement in 
order to establish the exemption from the registration provisions of  Regulation CF and state 
securities laws. 

(g) The Units are being purchased solely for the Subscriber’s own ac-
count and not for the account of  any other person. 

(h) The Subscriber realizes that it may not be able to sell or dispose of  
the Units as there will be no public market for the Units in the foreseeable future. 
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(i) The Subscriber understands that all forecasts provided by, or on be-
half  of, Company are based on various estimates and assumptions of  Company and are sub-
ject to the limitations and qualifications set forth in such materials and described in the Con-
fidential Risks and Disclosures. 

(j) The foregoing representations, warranties, covenants and agreements 
and all other information which the Subscriber has provided concerning the Subscriber and 
the Subscriber’s financial condition are true and accurate as of  the date hereof. If  there is 
any materially adverse change in such information, representations, warranties, covenants or 
agreements, or they are not true and accurate as of  the date of  issuance of  the Units to Sub-
scriber, the Subscriber will give written notice of  such fact to Company, specifying which 
information, representations, warranties, covenants or agreements are changed and the rea-
sons therefor. 

(k) The Subscriber acknowledges that it learned of  this investment op-
portunity without the use of  general solicitation. 

(l) The Subscriber understands that neither the Securities and Exchange 
Commission nor any state securities commission or other state regulatory agency has made 
any finding or determination relating to the fairness for public investment of  the Units to be 
purchased by Subscriber and that no such commission or agency has recommended or en-
dorsed or will recommend or endorse the purchase of  the Units. 

4. Investment Intent; Restrictions on Transfers. 

(a) The Subscriber represents and warrants to Company that the Sub-
scriber is purchasing the Units for investment purposes only and not with a view to, or for 
resale in connection with, a distribution of  the Units. 

(b) The Subscriber covenants and agrees not to sell, assign, transfer or 
otherwise dispose of  the Units except in accordance with the Operating Agreement and in 
accordance with Regulation CF and applicable state securities laws. The Subscriber further 
acknowledges and agrees that this restriction on transfers is imposed in part to satisfy the 
requirements of  exemptions from the registration provisions of  Regulation CF and state 
securities laws and the transfer restrictions contained in the Operating Agreement are rea-
sonable. 

5. Indemnification.  The Subscriber will indemnify, defend and hold harmless Com-
pany and its officers, managers, members, agents, accountants, attorneys, affiliates, succes-
sors and assigns, from and against any actions, claims, demands, judgments, settlements, 
losses, damages, liabilities, costs or expenses (including without limitation reasonable attor-
neys’ fees) arising out of  or resulting from any inaccuracy in or breach of  any of  Subscriber’s 
representations, warranties, covenants or agreements contained in this Subscription Agree-
ment. 
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6. Miscellaneous. 

(a) The Subscriber may not transfer or assign this Subscription Agree-
ment, or any of  the Subscriber’s rights, duties or interests herein, to any other person or enti-
ty without the prior written consent of  Company. 

(b) The Subscriber agrees that the Subscriber may not cancel, terminate 
or revoke this Subscription Agreement (except as otherwise specifically permitted under ap-
plicable securities laws or this Subscription Agreement), and that this Subscription Agree-
ment shall survive the death or disability of  the Subscriber and shall be binding upon the 
Subscriber’s heirs, estate, legal representatives, permitted successors and assigns. 

(c) This Subscription Agreement and the documents described herein 
constitute the entire agreement between the parties hereto with respect to the subject matter 
hereof. This Subscription Agreement may be amended only by a writing executed by both of  
the parties hereto. 

(d) This Subscription Agreement shall be enforced, governed and con-
strued in all respects in accordance with the laws of  the State of  Ohio, regardless of  the 
principles of  conflicts of  laws applied by any other jurisdiction. 

(e) Within five days after the receipt of  a written request from Company, 
the Subscriber agrees to provide such information and to execute and deliver such docu-
ments as may be reasonably necessary to comply with any laws or regulations to which 
Company or may be subject. 

(f) The representations, warranties, covenants and agreements of  the 
Subscriber set forth in this Subscription Agreement shall survive the sale of  the Units to the 
Subscriber indefinitely.  

(g) Any pronoun used in this Subscription Agreement shall be deemed 
to cover all genders. The words “hereof,”, “hereby,” “herein,” “hereunder” and the like refer 
to this Subscription Agreement as a whole and not to particular sections, paragraphs or 
clauses of  this Subscription Agreement. 

All notices and other communications provided for or permitted hereunder shall be made in writing 
by hand-delivery, certified or registered first-class mail, electronic mail, telecopier or courier guaran-
teeing overnight delivery: (i) if  to the Subscriber, at the address on the attached signature page, or (ii) 
if  to Company, at the following address: Pete Bender, 1931 Poplar Dr. Loveland OH 45140, 
pete@vergebrewing . com. 
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VERGE BREWING COMPANY, LLC 
IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the 

date of the earliest date it signed by the Company and the applicable Purchaser. 

[SIGNATURE PAGES] 

THE COMPANY:

Signed: /s/            Pete Bender                                         

Name: Pete Bender

Title: Owner, Manager

Address: 1931 Poplar Dr

Loveland OH, 45140
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the 
date of the earliest date it signed by the Company and the applicable Purchaser. 

[SIGNATURE PAGES] 

PURCHASERS:

FOR INVESTOR

Signed: ____________________________

Name: ____________________________

Email & Phone: ____________________________

Address: ____________________________

____________________________

If INDIVIDUAL:

Date of Birth: ____________________________

If ENTITY:

Company: ____________________________

EIN: ____________________________

Address: ____________________________

____________________________

Shares Purchased: ____________________________

Amount Invested: ____________________________

Check One

Accredited Investor 

Unaccredited Investor

[___] 

[___]
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EXHIBIT B 

FORM C (SEE ATTACHED) 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EXHIBIT C 

DISCLOSURE SCHEDULE 

This Disclosure Schedule (this “Disclosure Schedule”) is delivered by the Company in connection with 
the sale of shares of the Company’s Regulation CF Offering on or about the Agreement Date by the Com-
pany.  This Disclosure Schedule is arranged in sections corresponding to the numbered and lettered sec-
tions contained in Exhibit A of the Agreement, and the disclosures in any section of this Disclosure 
Schedule qualify other sections in Exhibit A of the Agreement to the extent it is reasonably apparent from 
a reading of the disclosure that such disclosure is applicable to such other sections.  Where any represen-
tation or warranty is limited or qualified by the materiality of the matters to which the representation or 
warranty are given, the inclusion of any matter in this Disclosure Schedule does not constitute an admis-
sion by the Company that such matter is material.  Unless otherwise defined herein, any capitalized terms 
in this Disclosure Schedule have the same meanings assigned to those terms in the Agreement.  Nothing 
in this Disclosure Schedule constitutes an admission of any liability or obligation of the Company to any 
third party, or an admission against the Company’s interests.  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EXHIBIT D 

Investor Perks Agreement 
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Investor Benefit Agreement 

This Investor Benefit Agreement (“Agreement”), is effective as of ________________ (the “Ef-
fective Date”) by and between Verge Brewing, LLC (“Company”), an Ohio corporation, and the 
purchaser, _________________________ an individual  (“Investor”). For good and valuable con-
sideration the receipt and sufficiency of which the parties acknowledge, the parties hereby agree 
as follows: 

1. Investment Agreement. On or before the Effective Date, Company and Investor entered 
into a: Equity Investment Agreement (the “Investment Agreement”) pursuant to which 
Investor invested in accordance to the subscription agreement 

2. Investment Benefits. By entering into the Investment Agreement, Company may of-
fer Investor one or more of the following benefits as described in appendix A 

3. Term. This Agreement, and all of the terms set forth in this Agreement, will terminate 
upon the termination date of the Investment Agreement. 

4. General Provisions. 
a. Governing Law. This Agreement shall be governed by the laws of the State of  

Ohio, excluding its conflict of law provisions.  For any disputes arising out of 
this Agreement, the parties consent to the personal and exclusive jurisdiction of, 
and venue in, the state and federal courts located in Ohio. 

b. Severability. If any provision of this Agreement is, for any reason, held to be in-
valid or unenforceable, the other provisions of this Agreement will be unimpaired 
and the invalid or unenforceable provision will be deemed modified so that it is 
valid and enforceable to the maximum extent permitted by law.  

c. No Assignment. This Agreement and Contractor’s rights and obligations under 
this Agreement may not be assigned, delegated, or otherwise transferred, in whole 
or in part, by operation of law or otherwise, by Investor without Company’s ex-
press prior written consent. Any attempted assignment, delegation, or transfer in 
violation of the foregoing will be null and void. 

d. Notices. Each party must deliver all notices, consents, and approvals required or 
permitted under this Agreement in writing to the other party at the address listed 
in the preamble by courier, by certified or registered mail (postage prepaid and 
return receipt requested), or by a nationally-recognized overnight carrier. Notice 
will be effective upon receipt or refusal of delivery. Each party may change its 
address for receipt of notice by giving notice of such change to the other party. 

e. Waiver. All waivers must be in writing and signed by the party waiving any 
rights. Any waiver of this Agreement on one occasion will not be deemed a waiv-
er of any other provision or of such provision on any other occasion. 

f. Entire Agreement; Amendments. This Agreement is the final, complete, and 
exclusive agreement of the parties with respect to the subject matter hereof and 
supersedes and merges all prior or contemporaneous communications and under-
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standings between the parties. No modification of or amendment to this Agree-
ment will be effective unless in writing and signed by the party to be charged. 

IN WITNESS WHEREOF, the parties have executed this Agreement as of the Effective Date. 

Signed:  /s/  Pete Bender                                   

Name:      Pete Bender                                      

Address: 1931 Poplar Dr.                                 

                 Loveland, OH 45140                       

Signed:   _______________________________

Name:   _______________________________

Address: _____________________________ 

_____________________________________ 

  

(“COMPANY”)  Verge Brewing, LLC (“INVESTOR”)
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Appendix A 

Investment Benefits 

The company is offering the following perks at specific levels of investments in their cam-
paign. 

Investment Levels: 

Over $100:  3-sticker pack 

$500:  Pint Glass and 3-sticker pack 

$1000:  Pint Glass, Verge t-shirt, and 3 sticker pack 

$5000:  Pint Glass, Verge t-shirt, and $25 gift card 

$10,000:  Pint Glass, Verge t-shirt, $50 gift card 

$20,000:  Pint Glass, Verge T-shirt, $100 gift card 
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EXHIBIT E 

OPERATING AGREEMENT  
(starting next page)  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LIMITED LIABILITY COMPANY AGREEMENT 

OF 

VERGE BREWING LLC 

THIS LIMITED LIABILITY COMPANY AGREEMENT (this “Agreement”) of Verge Brewing 
LLC, a Ohio limited liability company (the “Company”), is made and entered into effective as of July 31, 
2019 (the “Effective Date”), and is by and among the Managers, as hereinafter defined, and the Members, 
as hereinafter defined, listed on Schedule A. 

RECITALS: 

A. The Company was formed as a limited liability company under and pursuant to the Ohio 
Limited Liability Company Act by filing a Articles of Organization in the office of the Secretary of State 
for the State of Ohio on July 31, 2019 (the “Articles”);  

 B. The Members (as defined below) desire to set forth their rights and obligations in this 
Agreement;  

NOW, THEREFORE, in consideration of the mutual promises, covenants and undertakings here-
inafter contained, and other good and valuable consideration, the receipt and sufficiency of which is here-
by acknowledged, the Members hereto agree as follows: 

I.  
DEFINITIONS 

I.1. Definitions. As used herein the following terms shall have the indicated 
meanings. The singular shall include the plural and the masculine gender shall include the 
feminine and neuter, and vice versa, as the context requires. 

(a) “Act” means the Ohio Limited Liability Company Act, Ohio Code Chapter 1705 
et seq. in effect on the date hereof and as may be hereafter amended. 

(b) “Affiliate” means, with respect to any specified Person, (i) any other Person that 
directly or indirectly controls, is controlled by, or is under common control with such specified 
Person, (ii) any child, stepchild, grandchild, parent, stepparent, grandparent, spouse, sibling, 
mother-in-law, father-in-law, son-in-law, daughter-in-law, brother-in-law or sister-in-law, includ-
ing adoptive relationships, of such Person, and (iii) any trust, family limited partnership, family 
limited liability company or other estate planning entity, the beneficiaries, partners or members of 
which are limited to such Person and such Person’s spouse, lineal descendants and stepchildren. 
The term “control” (including the terms “controlling,” “controlled by” and “under common con-
trol with”) means the possession, direct or indirect, of the power to direct or cause the direction of 
the management and policies of a Person, whether through the ownership of at least 50% of the 
voting securities, by contract or otherwise. 

(c) “Articles” is defined in the Recitals. 

(d) “Bankruptcy” means, with respect to any Person, such Person’s: (i) making an 
assignment for the benefit of creditors, (ii) filing a voluntary petition in bankruptcy, (iii) being 
adjudged bankrupt or insolvent, or having entered against such Person an order for relief, in any 
bankruptcy or insolvency proceeding, (iv) filing a petition or answer seeking for such Person any 
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reorganization, arrangement, composition, readjustment, liquidation, dissolution or similar relief 
under any statute, law or regulation, (v) filing an answer or other pleading admitting or failing to 
contest the material allegations of a petition filed against such Person in any proceeding of this 
nature, (vi) seeking, consenting to or acquiescing in the appointment of a trustee, receiver or liq-
uidator of such Person or of all or any substantial part of such Person’s properties, (vii) having 
commenced against it any proceeding seeking reorganization, arrangement, composition, read-
justment, liquidation, dissolution or similar relief under any statute, law or regulation, which pro-
ceeding is consented to by such Person or which is not dismissed within one hundred twenty 
(120) days after being commenced, or (viii) having a trustee, receiver or liquidator of such Person 
or of all or any substantial part of such Person’s properties appointed without such Person’s con-
sent or acquiescence and such appointment is not vacated or stayed within ninety (90) days after 
such appointment, or the appointment is not vacated within ninety (90) days after the expiration 
of any such stay. 

(e) “Book Value” means the book value as shall be determined by the independent 
accountants then serving the Company, based upon accounting principles utilized by the Compa-
ny, consistent with past practice and shall be increased by the Company’s reasonable and good 
faith estimate of accounts receivable and decreased by accounts or amounts payable. 

(f) “Capital Account” means, with respect to any Member, the Capital Account es-
tablished and maintained for such Member in accordance with the following provisions: 

(i) There shall be credited to each Member’s Capital Account (A) such 
Member’s Capital Contributions, (B) such Member’s distributive share of Profits allocated to 
such Member pursuant to Section 4.1 hereof, (C) any items in the nature of income or gain which 
are specially allocated to such Member pursuant to Section 4.2 hereof and (D) the amount of any 
liabilities assumed by such Member or which are secured by any property of the Company dis-
tributed to such Member. 

(ii) There shall be debited to each Member’s Capital Account (A) the amount 
of cash and the fair market value of any property of the Company distributed to such Member 
(net of liabilities that such Member is considered to assume or take subject to), (B) such Mem-
ber’s distributive share of Losses allocated to such Member pursuant to Section 4.1 hereof, (C) 
any items in the nature of expenses or losses which are specially allocated to such Member pur-
suant to Section 4.2 hereof and (D) the amount of any liabilities of such Member assumed by the 
Company or which are secured by any property contributed by such Member or the Company. 

(iii) The Capital Account of each Member shall be adjusted to reflect the 
Gross Asset Value of the assets of the Company in accordance with Section 1.1(y) hereof; 

(iv) In the event any interest in the Company is transferred in accordance 
with the terms of this Agreement, the transferee shall succeed to the Capital Account of the trans-
feror to the extent it relates to the transferred interest. 

(v) In determining the amount of any liability for purposes of subparagraphs 
(i) and (ii) above, there shall be taken into account Code Section 752(c) and any other applicable 
provisions of the Code and Regulations. 

The foregoing provisions and the other provisions of this Agreement relating to the maintenance of Capi-
tal Accounts shall be interpreted to comply with Regulations Section 1.704-1(b), and shall be interpreted 
and applied in a manner consistent with such Regulations. In the event the Managers shall determine that 
it is prudent to modify the manner in which the Capital Accounts, or any debits or credits thereto are 
computed in order to comply with such Regulations, the Managers may make such modification, provid-
ed that it is not likely to have a material effect on the amounts distributable to any Member pursuant to 
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Section 9.3(a) hereof upon the dissolution of the Company. The Managers also shall make any appropri-
ate modifications in the event unanticipated events might otherwise cause this Agreement not to comply 
with Regulations Section 1.704-1(b). 

(g) “Capital Contribution” means the amount of cash and the fair market value of 
any other property (net of liabilities secured by such property, which the Company is considered 
to assume) contributed by a Member to the capital of the Company. The Capital Contributions of 
the Members are set forth on Schedule A. 

(h) “Cash Flow” means and includes all cash available for distribution to the Mem-
bers as determined from time to time by the Managers in their sole discretion after paying ex-
penses and any loans from Members, and providing reserves for such anticipated expenses as the 
Managers determine are necessary for the efficient and appropriate operation of the Company.  

(i) “Cause” means any of the following: (i) willful or gross neglect of duties for 
which a Member has been engaged by the Company; (ii) committing fraud, misappropriation or 
embezzlement, breach of fiduciary duty in the performance of her duties for the Company or any 
other Person; (iii) indictment or other formal governmental criminal charge of a felony or other 
crime of moral turpitude; or (iv) willfully engaging in conduct materially injurious to the Compa-
ny including engaging or owning an interest in any other business venture which might be com-
petitive with the business of the Company. 

(j) “Class Pro Rata Portion” means, with respect to a class of Units, a percentage 
equal to the quotient obtained by dividing (i) the aggregate number of the Units of such class that 
are held by a Unitholder, by (ii) the aggregate number of Units of such class then outstanding.  

(k) “Class A Member” means a Person listed as a Class A Member on Schedule A to 
this Agreement, who owns one or more Class A Units and who is a party to this Agreement, and 
those additional Persons, if any, who become Class A Members after the date hereof in accordance 
with this Agreement. 

(l) “Class A Units” means Units designated as Class A Units, including all the rights, 
privileges, preferences and obligations as are specifically provided for in this Agreement for 
Class A Units.  

(m)  “Class B Member” means a Person listed as a Class B Member on Schedule A to 
this Agreement, who owns Class B Units and who is a party to this Agreement, and those addi-
tional Persons, if any, who become Class B Members after the date hereof in accordance with this 
Agreement. 

(n) “Class B Units” means Units designated as Class B Units, including all the 
rights, privileges, preferences, and obligations, including vesting, as are specifically provided for 
in this Agreement, the Incentive Plan, the Vesting Schedule, and the applicable Class B Unit 
Agreement for such Class B Units. Class B Units shall constitute Profits Only Units rather than 
capital interests in the Company for federal and state tax purposes. Therefore, notwithstanding 
any provisions of this Agreement to the contrary, no portion of the liquidation proceeds distrib-
utable in connection with the dissolution of the Company shall be payable with respect to Class B 
Units unless such liquidation proceeds exceed the fair market value of the Company as of the date 
of the issuance of such Class B Units. As a result, if immediately after the date of any such is-
suance, the Company were to sell all its assets for fair market value and then liquidate and dis-
solve, the holder of such Class B Units would not be entitled to receive any distribution with re-
spect to such Class B Units. Further, Class B Units will not have voting rights in the Company.  
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(o) “Class B Unit Agreement” means, an agreement between a Member and the Com-
pany evidencing an award of Class B Units. 

(p) “Code” means the Internal Revenue Code of 1986, as amended, or any successor 
provision of law. 

(q) “Company Minimum Gain” has the meaning ascribed to the term “partnership 
minimum gain” in Regulations Sections 1.704-2(b)(2) and 1.704-2(d). 

(r) “Company Nonrecourse Deductions” has the meaning ascribed to the term “non-
recourse deductions” in Section 1.704-2(b)(1) of the Regulations. 

(s) “Covered Person” is defined in Section 5.5(a). 

(t) “Depreciation” means, for each fiscal year or other period, an amount equal to 
the depreciation, amortization or other cost-recovery deduction allowable with respect to an asset 
for such year or period, except that if the Gross Asset Value of any asset differs from its adjusted 
basis for federal income tax purposes at the beginning of such fiscal year or period, Depreciation 
shall be an amount that bears the same ratio to such beginning Gross Asset Value as the federal 
income tax depreciation, amortization or other cost-recovery deduction for such fiscal year or 
period bears to such beginning adjusted tax basis; provided, however, that if the adjusted basis for 
federal income tax purposes of an asset at the beginning of such fiscal year or period is zero, De-
preciation shall be determined with reference to such beginning Gross Asset Value using any rea-
sonable method determined by the Managers. 

(u) “Excess Deficit Balance” means, with respect to any Member, the deficit bal-
ance, if any, in such Member’s Capital Account as of the end of the relevant fiscal year or other 
period, after giving effect to the following adjustments: 

(i) The Capital Account shall be increased by any amounts that such Mem-
ber is obligated to restore pursuant to any provision of this Agreement or is deemed to be obligat-
ed to restore pursuant to penultimate sentences of Regulations Section 1.704-2(g)(1) and of Regu-
lations Section 1.704-2(i)(5); and 

(ii) The Capital Account shall be decreased by the items described in Regu-
lations Sections 1.704-l(b)(2)(ii)(d)(4), (5) and (6). 

The foregoing definition of Excess Deficit Balance is intended to comply with the provisions of Regula-
tions Section 1.704-l(b)(2)(ii)(d) and shall be interpreted consistently therewith.  

(v) “Expulsion” means (1) the removal for Cause of a Member by unanimous vote 
of the Remaining Members (meaning set forth in Section 8.9(a)); or (2) the removal without 
Cause of a Member by the Managers. 

(w) “Gross Asset Value” means, with respect to any asset of the Company, the asset’s 
adjusted basis for federal income tax purposes, except as follows: 

(i) The initial Gross Asset Value of any asset contributed by a Member to 
the Company will be the gross fair market value of such asset, as determined by the contributing 
Member and the Managers; 

(ii) the Gross Asset Value of all Company assets shall be adjusted to equal 
their respective fair market values (as determined in good faith by the Manager), in accordance 
with the rules set forth in Regulations Section 1.704(b)(2)(iv)(f), except as otherwise provided 
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herein, immediately prior to: (A) the acquisition of an additional interest in the Company by any 
new or existing Member in exchange for more than a de minimis Capital Contribution; (B) the 
acquisition of an additional interest (other than a de minimis interest) in the Company by an exist-
ing Member or a new Member as consideration for the provision of services to or for the benefit 
of the Company; (C) the distribution by the Company to a Member of more than a de minimis 
amount of property of the Company as consideration for an interest in the Company; (D) the 
grant by the Company of a noncompensatory option (other than an option for a de minimis inter-
est in the Company) and (E) the liquidation of the Company within the meaning of Regulations 
Section 1.704-1(b)(2)(ii)(g); provided, however, that adjustments pursuant to clauses (A), (B), (C) 
and (D) shall be made only if the Managers determine in their sole discretion that such adjust-
ments are necessary or appropriate to reflect the relative economic interests of the Members in the 
Company; 

(iii) the Gross Asset Value of any Company asset distributed to any Member 
will be the gross fair market value of such asset on the date of distribution as determined by the 
Managers in their sole and absolute discretion; and 

(iv) the Gross Asset Value of Company assets shall be increased (or de-
creased) to reflect any adjustments to the adjusted tax bases of such assets pursuant to Code Sec-
tion 734(b) or Code Section 743(b), but only to the extent that such adjustments are taken into 
account in determining Capital Accounts pursuant to Regulations Section 1.704-1(b)(2)(iv)(m) 
and Section 4.2(g) hereof and are not otherwise taken into account under this Section 1.1(w). 

(x) “Incentive Plan” means, an equity incentive plan of the Company approved by 
the Managers (as amended from time to time). 

(y) “IPO” means any sale of equity securities of the Company (or a successor there-
to) to the public pursuant to an effective registration statement under the Securities Act or to the 
public through a broker, dealer or market maker pursuant to the provisions of Rule 144 adopted 
under the Securities Act (or any similar rule then in force). 

(z) “Losses” is defined in Section 5.5(f). 

(aa) “Managers” means the Managers elected pursuant to Section 5.1(a). 

(bb) “Majority Interest” means that number of Class A Units that, in the aggregate, 
exceed fifty percent (50%) of the aggregate of all Class A Units. 

(cc) “Member Nonrecourse Debt” has the meaning ascribed to the term “partner non-
recourse debt” in Regulations Section 1.704-2(b)(4). 

(dd) “Member Nonrecourse Debt Minimum Gain” has the meaning ascribed to “part-
ner nonrecourse minimum gain” in Regulations Section 1.704-2(i)(2). 

(ee) “Member Nonrecourse Deductions” has the meaning ascribed to the term “part-
ner nonrecourse deductions” in Regulations Sections 1.704-2(i)(1) and 1.704-2(i)(2). 

(ff) “Members” means, effective as of the date first above written, those persons list-
ed on Schedule A, attached hereto and made a part hereof, including the Class A Members and 
Class B Members, and such other Persons who may be admitted to the Company, sometimes re-
ferred to individually as “Member.” A Member shall have all rights conferred upon a “member” 
under the Act, as modified by this Agreement.  
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(gg) “Membership Interest” for any Member means the percentage of such Member’s 
ownership interest in the Company based on the number of outstanding Class A Units and Class 
B Units held by such Member as compared to the total number of outstanding Class A Units and 
Class B Units. 

(hh) “Modified Capital Account” means with respect to any Member, such Member’s 
Capital Account (taking into account all Capital Contributions made by such Member and distrib-
utions made to such Member), increased by the sum of (i) such Member’s share of Company 
Minimum Gain and (ii) such Member’s share of Member Nonrecourse Debt Minimum Gain. 

(ii) “Officers” means any officer who may be designated from time to time by the 
Managers to manage the affairs of the Company pursuant to the provisions of this Agreement. 

(jj) “Participation Threshold” means, with respect to a Class B Unit, the fair market 
value of the Company at the date of the grant of such Class B Unit. The Participation Threshold 
for any Class B Unit shall be set to cause the liquidation value thereof to equal zero, in order that 
such Class B Unit will constitute a Profits Only Unit, and the provisions of this Agreement related 
to Participation Thresholds shall be interpreted and applied accordingly. 

(kk) “Permitted Transferee” is defined in Section 8.2. 

(ll) “Person” means any individual, sole proprietorship, partnership, corporation, 
limited liability company, unincorporated society or association, venture, trust, estate or other 
entity. 

(mm)  “Profits” and “Losses” mean, for each fiscal year or other period, an amount 
equal to the Company’s taxable income or loss for such year or period, determined in accordance 
with Code Section 703(a) (for this purpose, all items of income, gain, loss or deduction required 
to be stated separately pursuant to Code Section 703(a)(1) shall be included in taxable income or 
loss), with the following adjustments: 

(i) any income of the Company that is exempt from federal income tax and 
not otherwise taken into account in computing Profits or Losses shall be added to such taxable 
income or loss; 

(ii) any expenditures of the Company described in Code Section 705(a)(2)
(B) or treated as Code Section 705(a)(2)(B) expenditures pursuant to Regulations Section 
1.704-1(b)(2)(iv)(i), and not otherwise taken into account in computing Profits and Losses here-
under shall be subtracted from such taxable income or loss; 

(iii) gain or loss resulting from any disposition of Company property reflect-
ed in the Capital Account of any Member at a Gross Asset Value that is different from its adjusted 
tax basis shall be computed by reference to such Gross Asset Value; 

(iv) those items specially allocated under Section 4.2 shall not be taken into 
account in determining Profits and Losses; 

(v) in the event the Company is required to adjust the Gross Asset Value of 
any item of Company property, the difference between the Gross Asset Value of such property 
and its adjusted tax basis shall be treated as an item of gain or loss, as the case may be, for pur-
poses of computing Profits and Losses; 
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(vi) in lieu of the depreciation, amortization and other cost recovery deduc-
tions taken into account in computing such taxable income or loss, there shall be taken into ac-
count Depreciation for such fiscal year or period; and 

(vii) to the extent an adjustment to the adjusted tax basis of any Company 
property pursuant to Code Section 734(b) or Code Section 743(b) is required pursuant to Regula-
tions Section 1.704-l(b)(2)(iv)(m)(4) to be taken into account in determining Capital Accounts as 
a result of a distribution other than in complete liquidation of a Member’s economic rights, the 
amount of such adjustment shall be treated as an item of gain (if the adjustment increases the ba-
sis of the asset) or loss (if the adjustment decreases the basis of the asset) from the disposition of 
the asset and shall be taken into account for purposes of computing Profits or Losses. 

(nn)  “Profits Only Units” means Units that are “profits interests” in the Company 
only and are not, as of the date of issuance, capital interests in the Company for federal and state 
income tax purposes. The Profits Only Units have been intentionally designed and structured to 
comply with Revenue Procedure 93-27, Revenue Procedure 2001-43 and Proposed Regulation 
1.83-3 and qualify as a profits interest (not a capital interest) for federal and state income tax pur-
poses, so that the recipient of Profits Only Units shall not be treated as realizing income for such 
purposes upon the receipt of such interests and so that neither the Company nor any Member 
shall be entitled to any deduction (either immediately or through depreciation or amortization) by 
reason of such issuance. In addition, the parties acknowledge and agree that upon the issuance of 
any Profits Only Units, the initial Capital Account of the holder in respect of such Profits Only 
Units shall be zero, and that, notwithstanding any provisions of this Agreement to the contrary, no 
portion of the liquidation proceeds distributable in connection with the dissolution of the Compa-
ny shall be payable with respect to Profits Only Units unless such liquidation proceeds exceed the 
fair market value of the Company as of the date of the issuance of such Profits Only Units. As a 
result, if immediately after the date of any such issuance, the Company were to sell all its assets 
for fair market value and then liquidate and dissolve, the holder of such Profits Only Units would 
not be entitled to receive any distribution with respect to such Profits Only Unit. 

(oo) “Recoupment” shall be deemed to exist when the Unreturned Class A Capital 
Contributions Balances have been reduced to zero. 

(pp) “Regulations” means United States Treasury Department regulations, temporary 
regulations and proposed regulations promulgated under the Code from time to time. 

(qq) “Securities Act” means the Securities Act of 1933, as amended. 

(rr) “Sale of the Company” means the sale of the Company, whether by sale of more 
than 50% of the issued and outstanding Units (including up to 100% of the Units) or other equity 
interests of the Company, or whether by a sale of substantially all of the assets, or whether by a 
merger, reorganization or otherwise, in each case in a bona fide, arms-length transaction, but does 
not include an IPO. 

(ss) “Target Balance” means for any Member as of any date, the hypothetical amount 
that would be distributable to such Member on such date if (i) all the assets of the Company (in-
cluding, without limitation, intangible assets such as goodwill) were sold for cash equal to their 
respective Gross Asset Values as of such date, (ii) all liabilities of the Company were paid in full 
(except that in the case of a nonrecourse liability, such payment would be limited to the Gross 
Asset Value of the asset or assets securing such liability), and (iii) all remaining cash were dis-
tributed to the Members pursuant to Section 9.3(a) hereof. 

(tt) “Transfer” means any transfer (including, without limitation, a transfer by will or 
intestate distribution), alienation, gift, sale, assignment, pledge, hypothecation, encumbrance, dis-
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position or granting of, or attempt to grant, a security interest, lien or similar encumbrance of all 
or any part of a Unit in the Company, whether voluntarily or involuntarily, whether for or without 
consideration, and includes a transfer by operation of law, transfer incident to divorce, Bank-
ruptcy, foreclosure, judicial sale or otherwise. 

(uu) “Units” represent the denomination for a Member’s Membership Interest in the 
Company and have been designated as Class A Units and Class B Units and shall constitute limit-
ed liability company interests under the Act. 

(vv) “Unreturned Class A Capital Contributions Balance” means, as of a determina-
tion date: (a) the aggregate funded Capital Contributions of the Class A Members on such deter-
mination date, less (b) all distributions previously made to Class A Members under Sections 
4.5(a)(i), 4.5(b), and 9.3(a)(iii). 

(ww) “Unvested Unit” means, on any date of determination, any Class B Unit held by 
a Member that is not a Vested Unit. Unvested Units shall be treated as issued and outstanding 
Units for purposes of Sections 4.1- 4.4, inclusive and Section 4.5(b), but not for any other pur-
pose of this Agreement. 

(xx) “Vested Unit” means, on any date of determination, any Class B Units held by a 
Member that is “vested” in accordance with the Class B Unit Agreement applicable to such In-
centive Unit or as set forth on Schedule A to this Agreement. Except as otherwise may be provid-
ed in this Agreement, Vested Units are treated as issued and outstanding Units for all purposes. 

(yy) “Vesting Schedule” is defined in Schedule A.  

(zz) “Voting Units” means the Class A Units. 

I.2. Other Definitions. Other terms are defined in the Sections of this Agree-
ment. Any terms with their initial letters capitalized and not otherwise defined herein 
shall have the meaning set forth in the Act. 

II.  
ORGANIZATION 

II.1. Organization. On July 31, 2019, the Company was formed as an Ohio 
limited liability company by the filing of the Articles.  

II.2. Name. The name of the Company is Verge Brewing LLC. Company 
business must be conducted in such name or such other names that comply with applica-
ble law as the Managers may select from time to time. 

II.3. Registered Office; Registered Agent. The registered office of the Com-
pany in the State of Ohio will be the initial registered office designated in the Articles or 
such other office (which need not be a place of business of the Company) as the Man-
agers may designate from time to time in the manner provided by law. The registered 
agent of the Company in the State of Ohio will be the initial registered agent designated 
in the Articles, or such other Person or Persons as the Managers may designate from time 
to time in the manner provided by law. The principal office of the Company will be at 
such location as the Managers may designate from time to time, which need not be in the 
State of Ohio. The Company may have such other offices as the Managers determine ap-
propriate. 
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II.4. Purpose; Powers. The purpose of the Company is to engage in any lawful 
business or activity permitted under the Act. The Company will have all powers permit-
ted to be exercised by a limited liability company organized in the State of Ohio. 

II.5. Term. The Company commenced on the date the Articles was filed with 
the Secretary of State of the State of Ohio, and will continue in existence until terminated 
pursuant to this Agreement. 

II.6. Liability to Third Parties. No Member will have any personal liability for 
any obligations or liabilities of the Company solely on account of such Person being a 
Member, whether such liabilities arise in contract, tort or otherwise, except to the extent 
that any such liabilities or obligations are expressly assumed in writing by such Member. 

III.  
MEMBERS; CAPITAL STRUCTURE AND CONTRIBUTIONS 

III.1. Members. The names, addresses, Capital Contributions, Class A Units, 
Class B Units, and Membership Interests of the Members are set forth on Schedule A at-
tached hereto and incorporated herein. The Managers are hereby authorized to complete 
or amend Schedule A to accurately reflect, without limitation, the admission of additional 
Members, the withdrawal or expulsion of any Member, the change of address of any 
Member, the Capital Contributions of any Member, the Membership Interest or Units of 
any Member and any other information called for by Schedule A. 

III.2. Capital Structure.  

(a) General. The Company is authorized to issue an unlimited number of Units and 
the Managers are expressly authorized, by resolution or resolutions, to create and to issue, out of 
authorized but unissued Units, different classes, groups or series of Units and fix for each such 
class, group or series such voting powers, full or limited or no voting powers, and such distinctive 
designations, preferences and relative participating, optional or other special rights and qualifica-
tions, limitations or restrictions as determined by the Managers. The Managers shall have the au-
thority to issue such number of Units of any class, series or tranche pursuant to the preceding sen-
tence as the Managers shall from time to time determine. The Company is authorized to issue op-
tions or warrants to purchase Units, restricted Units, Unit appreciation rights, phantom Units, and 
other securities convertible, exchangeable or exercisable for Units, on such terms as may be de-
termined by the Managers. In connection with the creation and issuance of any Units as described 
in this Section 3.2, the Managers shall have the right to amend this Agreement.  

(b) Class A Units. The Class A Units shall have such rights to allocations and distribu-
tions as may be authorized and set forth under this Agreement. The relative rights, powers, pref-
erences, duties, liabilities and obligations of holders of the Class A Units shall be as set forth 
herein. Each holder of Class A Units shall be entitled to vote, in person or by proxy, pro rata in 
accordance with such holder’s percentage ownership interest of all issued and outstanding Class 
A Units, on all matters upon which Members have the right to vote as set forth in this Agreement 
and provided under the Act.  

(c) Class B Units. The Managers may adopt an Incentive Plan to provide for the is-
suance and terms of Class B Units in order to provide equity incentive compensation to selected 
Directors, executives and other service providers of the Company, its subsidiaries and its Affili-
ates, with such terms, conditions, rights and obligations, including vesting, forfeiture and repur-
chase, and Participation Thresholds, as may be determined by the Managers in their sole discre-
tion and as set forth herein, in such Incentive Plan, and in the related Class B Unit Agreements 
pursuant to which any such Class B Units may be awarded. No holder of Class B Units shall be 
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entitled to vote on any matter upon which Members have the right to vote as set forth in this 
Agreement and provided under the Act. Notwithstanding any provision of this Agreement to the 
contrary, the number of issued and outstanding Class B Units may not, in the aggregate, exceed 
twenty five percent (25%) of the issued and outstanding Units in the Company. 

III.3. Issuance of Additional Units. Without limiting Section 3.2(a), the Company is 
authorized to issue Units to any Person at such prices per Unit as may be determined in good faith 
by the Managers and in exchange for such Capital Contribution(s) as may be determined by the 
Managers. As a condition to being admitted as a Member of the Company, any Person must agree 
to be bound by the terms of this Agreement by executing and delivering a counterpart signature 
page to this Agreement.  

III.4. Capital Contributions by New Members. New Members will make any 
Capital Contribution required by the Managers pursuant to Section 3.3 above. 

III.5. Member Loans. Members may make loans to the Company on terms ap-
proved by the Managers.  Loans by any Member to the Company shall not be considered 
Capital Contributions and shall not affect the maintenance of such Member’s Capital Ac-
count.  

III.6. No Return of Contributions. A Member is not entitled to the return of any 
part of his, her or its Capital Contributions or to be paid interest in respect of either such 
Member’s Capital Account or Capital Contributions. An unrepaid Capital Contribution is 
not a liability of the Company or of the other Members. 

III.7. No Withdrawal. Except with the consent of the Managers or as otherwise 
set forth in this Agreement, or, with respect to Class B Units in the corresponding Incen-
tive Plan or Class B Unit Agreement, the Company shall not redeem or repurchase any 
Member’s Units and no Member shall have the right to withdraw from the Company pri-
or to the Company’s liquidation and termination pursuant to Article IX hereof. In the 
event of a Manager-approved withdrawal of any Class A Member, the Company may, at 
its option, repurchase all of the withdrawing Member’s Class A Units (a “Withdrawal 
Repurchase”). The price of the Units for any Withdrawal Repurchase will be the Book 
Value of the Class A Units at the effective date of such Class A Member’s withdrawal. 
Notwithstanding anything in this Agreement to the contrary (including Section 3.6 here-
in), upon the withdrawal of a Class A Member, such withdrawing Member’s Unreturned 
Class A Capital Contributions Balance will be returned to the withdrawing Member with-
in 180 days of the effective date of the Member’s withdrawal from the Company.  

III.8. Capital Account Deficits. There shall be no obligation to restore any 
deficit balance in any Member’s Capital Account. 

III.9. Member’s Death. The death of any Member shall not cause the dissolu-
tion of the Company. In such event, the Company shall be continued by the remaining 
Member(s) and the Units owned by the deceased Member shall automatically be Trans-
ferred to such Member’s heirs; provided, that within a reasonable time after such Trans-
fer, the transferees shall sign a counterpart signature page to this Agreement; subject, in 
all cases, to any repurchase rights set forth herein. 

III.10. Preemptive Rights 

(a) If the Managers authorize the issuance or sale of any additional Units of the Com-
pany, then the Company will, at least fifteen (15) days prior to such issuance or sale, notify each 
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Class A and Class B Member (the “Participating Members”) in writing of the material terms relat-
ing to the proposed issuance or sale (to the extent then known). 

(b) Each Participating Member may elect to purchase up to such Participating Mem-
ber’s pro rata portion (calculated by dividing the number of Class A and Class B Units held by 
each Participating Member by the Class A and Class B Units held by all Participating Members) 
of the Units to be issued in the issuance or sale at the same price and on the terms identified in the 
notice.  

(c) The election of any such Participating Member must be made in writing and de-
livered to the Company within seven (7) days after receipt by such Participating Member of the 
notice from the Company provided under this Section 3.10. If after notifying such Participating 
Member, the Company elects not to proceed with the issuance or sale, any elections made by the 
Participating Members shall be deemed rescinded. 

(d) Upon the expiration of the offering periods described above, the Company shall be 
entitled to sell such Units which the Participating Members have not elected to purchase during 
the one hundred eighty (180) days following such expiration on terms and conditions no more 
favorable to the purchasers thereof than those offered to the Participating Members pursuant to 
this Section 3.10. Any Units offered or sold by the Company after such one hundred eighty (180) 
day period must be re-offered to the Participating Members pursuant to this Section 3.10. 

(e) Notwithstanding anything to the contrary set forth in this Section 3.10, if the 
Managers determine that compliance with the time periods described in this Section 3.10 would 
not be in the best interests of the Company and its Affiliates because of the liquidity needs of the 
Company and its Affiliates, then, in lieu of offering any Units to the Participating Members at the 
time such Units are otherwise being issued or sold, the Company may comply with the provisions 
of this Section 3.10 by making an offer to sell to the Participating Members their pro rata portion 
of such securities promptly, and in no event later than ten (10) days, after a sale to any Person is 
consummated. In such event, for all purposes of this Section 3.10, each Member’s pro rata por-
tion shall be determined taking into consideration the actual number of securities sold so as to 
achieve the same economic effect as if such offer would have been made prior to such sale. 

(f) The provisions of this Section 3.10 shall terminate upon the earlier to occur of the 
consummation of (i) a Sale of the Company, or (ii) an IPO. 

(g) The rights of the Participating Members under this Section 3.10 shall not apply to: 
(i) Units issued as a dividend to holders of Units or upon any subdivision or combination of 
Units, (ii) any securities issued pursuant to the acquisition of another entity by the Company by 
merger (whereby the Company owns no less than fifty-one percent (51%) of the voting power of 
such Company) or purchase of substantially all of such entity’s stock or assets, (iii) any securities 
issued in connection with a strategic partnership, joint venture or other similar agreement, (iv) 
any warrants to purchase Units issued in connection with a bank loan or lease with a financial 
institution or the issuance of Units upon the exercise of any such warrant, (v) the issuance of any 
Units to employees or consultants or vendors to in consideration of services rendered or as incen-
tive compensation, (vi) or the issuance of any Class B Units. 

III.11. Additional Capital Contributions. No Member shall be required to make 
any additional Capital Contributions to the Company. 

III.12. Admission of New Members: 

(a) The Managers shall have the authority to admit new Members. 
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(b) No Person shall be admitted as a new Member of the Company unless (i) such Person duly 
and validly agrees in writing in form and in substance satisfactory to the Company (a form of which 
is attached hereto as Schedule B) to be bound by the terms and conditions of this Agreement and (ii) 
either (A) the Managers have voted to approve the admission of such Person as a new Member or (B) 
the Transfer to such person of Units is a Transfer permitted by this Article VIII. 

(c) Upon the admission of a new Member in accordance with the Act and this Agreement, there 
shall be a special closing of the Company’s books solely for the purpose of determining the value of 
the Company on such date by whatever method the Managers, in its sole and absolute discretion, con-
siders reasonable, and the Capital Accounts of the existing Members shall be adjusted accordingly. 
Concurrently with such adjustment, the new Member shall pay to the Company such Member’s Capi-
tal Contribution, the Managers shall establish a Capital Account which shall be credited with the Cap-
ital Contribution of the new Member, and the Members’ Units and Schedule A shall be adjusted ac-
cordingly. 

IV.  
ALLOCATIONS AND DISTRIBUTIONS 

IV.1. Allocations. After giving effect to the special allocation provisions of 
Section 4.2 hereof, Profits and Losses for any year or other period (and, if necessary, 
items of gross income, gain, loss and deduction of the Company) shall be allocated to the 
Members in such a manner as to cause the balances in the Modified Capital Accounts of 
the Members to as nearly as possible equal their respective Target Balances.  

IV.2. Special Allocations. 

(a) Company Minimum Gain. Notwithstanding any other provision of this Section 
4.2, and except as provided in Regulations Sections 1.704-2(f)(2), (3), (4) and (5), if there is a net 
decrease in Company Minimum Gain during any fiscal year or other period, each Member shall 
be specially allocated items of Company income and gain for such fiscal year or period (and, if 
necessary, subsequent fiscal years and periods) in an amount equal to such Member’s share of the 
net decrease in Company Minimum Gain, determined in accordance with Regulations Section 
1.704-2(g). A Member’s share of the net decrease in Company Minimum Gain shall be deter-
mined in accordance with Regulations Section 1.704-2(g)(1). This Section 4.2(a) is intended to 
comply with the “minimum gain chargeback” requirement of Regulations Section 1.704-2(f) and 
shall be interpreted consistently therewith. 

(b) Member Nonrecourse Debt Minimum Gain. Notwithstanding any other provision 
of this Section 4.2 except Section 4.2(a), and subject to the exception in Section 1.704-2(i)(4), if 
there is a net decrease in Member Nonrecourse Debt Minimum Gain attributable to a Member 
Nonrecourse Debt during any fiscal year or other period, each Member who has a share of the 
Member Nonrecourse Debt Minimum Gain, determined in accordance with Regulations Section 
1.704-2(i)(5), shall be specially allocated items of Company income and gain, including gross 
income, for such fiscal year or other period (and, if necessary, subsequent fiscal years and peri-
ods) in an amount equal to such Member’s share of the net decrease in Member Nonrecourse 
Debt Minimum Gain, determined in accordance with Regulations Section 1.704-2(i)(4). This Sec-
tion 4.2(b) is intended to comply with the “minimum gain chargeback” requirement of Regula-
tions Section 1.704-2(i)(4) and shall be interpreted consistently therewith. 

(c) Qualified Income Offset. If any Member unexpectedly receives any adjustments, 
allocations or distributions described in Regulations Section 1.704-1(b)(2)(ii)(d)(4), (5), or (6) 
which results in or increases an Excess Deficit Balance for the Member, items of Company in-
come and gain, including gross income, shall be specially allocated to each such Member in an 
amount and manner sufficient to eliminate the Excess Deficit Balance of such Member as quickly 
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as possible; provided, however, an allocation pursuant to this Section 4.2(c) shall be made if an 
only to the extent that such Member would have an Excess Deficit Balance after all other alloca-
tions provided for in this Section 4.2 have been tentatively made as if this Section 4.2(c) were not 
in this Agreement. This Section 4.2(c) is intended to comply with the “qualified income offset” 
requirement of Regulations Section 1.704-1(b)(2)(ii)(d) and shall be interpreted consistently 
therewith.  

(d) Gross Income Allocation. If any Member would otherwise have Excess Deficit 
Balance as of the last day of any fiscal year or other period, then items of income and gain of the 
Company shall be specially allocated to such Member so as to eliminate such excess as quickly as 
possible; provided, however, an allocation pursuant to this Section 4.2(d) shall be made only if 
and to the extent that such Member would have an Excess Deficit Balance after all other alloca-
tions provided for in this Section 4.2 have been made as if Section 4.2(c) and this Section 4.2(d) 
were not in this Agreement. 

(e) Company Nonrecourse Deductions. Company Nonrecourse Deductions for any 
year or other period shall be allocated among the Members in accordance with the Regulations. 

(f) Member Nonrecourse Deductions. Any Member Nonrecourse Deductions for any 
fiscal year or other period shall be specially allocated to the Member who bears the economic risk 
of loss with respect to the Member Nonrecourse Debt to which such Member Nonrecourse De-
ductions are attributable in accordance with Regulations Section 1.704-2(i)(1).  

(g) Section 754 Adjustment. To the extent an adjustment to the adjusted tax basis of 
any Company asset pursuant to Code Section 743(b) or Code Section 734(b) is required, pursuant 
to Regulations Section 1.704-1(b)(2)(iv)(m)(2) or Regulations Section 1.704-1(b)(2)(iv)(m)(4), to 
be taken into account in determining Capital Accounts as the result of a distribution to a Member 
in complete liquidation of his, her or its interest in the Company, the amount of such adjustment 
to the Capital Accounts shall be treated as an item of gain (if the adjustment increases the basis of 
the asset) or loss (if the adjustment decreases such basis) and such gain or loss shall be specially 
allocated to the Members in a manner consistent with the manner in which their Capital Accounts 
are required to be adjusted pursuant such applicable Section of the Regulations. 

(h) Curative Allocations. The allocation set forth in subparagraphs (a) through (g) of 
this Section 4.2 (“Regulatory Allocations”) are intended to comply with certain requirements of 
the Regulations. It is the intent of the Members that, to the extent possible, all Regulatory Alloca-
tions shall be offset either with other Regulatory Allocations or with special allocations of other 
items of Company income, gain, loss or deduction pursuant to this Section 4.2(h). Therefore, 
notwithstanding any other provision of this Article IV, the Managers shall make such offsetting 
special allocations of Company income, gain, loss or deduction in whatever manner it determines 
appropriate so that, after such offsetting allocations are made, each Member’s Capital Account 
balance is, to the extent possible, equal to the Capital Account balance such Member would have 
had if the Regulatory Allocations were not part of this Agreement and all Company items were 
allocated pursuant to this Article IV (other than Regulatory Allocations). 

IV.3. Miscellaneous Allocations Rules. For purposes of Sections 4.1 and 4.2 
hereof, the following rules shall apply: 

(a) Insufficient Profits or Losses. If there are insufficient Profits or Losses to allocate 
to the Members pursuant to Section 4.1 to make the entire allocation specified therein, the Profit 
or Loss available to be allocated among the Members (or items thereof) pursuant to such Section 
shall be allocated in proportion to the amounts thereof that would have been allocated to each 
Member pursuant to such Section if there had been sufficient amounts thereof to satisfy fully the 
requirements of such subparagraph with respect to every Member. 
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(b) Additional Members. In the event additional Members are admitted to the Com-
pany on different dates during any year or other period, Profits or Losses, as the case may be, al-
located to the Members for each such year or other period shall be allocated among the Members 
in accordance with Code Section 706, using any convention permitted by law and selected by the 
Managers. 

(c) Allocation Conventions. For purposes of determining Profits or Losses or any 
other items allocable to any period, the same shall be determined on a daily, monthly, or other 
basis, as determined by the Managers using any permissible method under Code Section 706 and 
the Regulations thereunder as selected by the Managers. Except as otherwise provided in this 
Agreement, all items of Company income, gain, loss, deduction and any other allocations not 
otherwise provided for shall be divided among the Members in the same proportions as they share 
underlying Profits or Losses. 

IV.4. Tax Allocations.  

(a) In General. Except as otherwise provided in this Agreement, all items of Compa-
ny income, gain, loss and deduction for federal income tax purposes shall be allocated among the 
Members in the same manner as such items are allocated for book purposes under this Article IV. 

(b) Code Section 704(c). In accordance with Code Section 704(c) and the Regula-
tions thereunder, income, gain, loss and deduction with respect to any property contributed to the 
capital of the Company shall, solely for tax purposes, be allocated among the Members so as to 
take account of any variation between the adjusted basis of such property to the Company for 
federal income tax purposes and its Gross Asset Value. In the event the Gross Asset Value of any 
asset of the Company is adjusted pursuant to the definition of such term, subsequent allocations 
of income, gain, loss and deduction with respect to such asset shall take account of any variation 
between the adjusted basis of such asset for federal income tax purposes and its Gross Asset Val-
ue in the same manner as under Code Section 704(c) and the Regulations thereunder. Allocations 
pursuant to this Section 4.4(b) are solely for purposes of federal, state and local taxes and shall 
not affect or in any way be taken into account in computing any Member’s Capital Account or 
share of Profits, Losses, other items or distributions pursuant to any provision of this Agreement. 

IV.5. Distributions. 

(a) General. Subject to the provisions of the Act, and except as provided in Section 
4.5(b), Cash Flow, if any, shall be distributed to the Members at such times as determined by the 
Managers as follows: (i) first, until Recoupment shall exist, to the Members who have an Unre-
turned Class A Capital Contributions Balance, pro rata, in accordance with their respective Unre-
turned Class A Capital Contribution Balances; and (ii) at any time Recoupment exists, to all 
Members pro rata, in accordance with their Membership Interest.  

(b) Tax Distributions. To the extent funds are available to the Company as deter-
mined in the sole and absolute discretion of the Managers, the Managers shall cause the Company 
to make distributions to the Members to enable the Members to pay federal, state and local in-
come taxes attributable to their Units (including quarterly tax distributions for estimated tax pay-
ments). All such distributions (i) shall be made to the Members based upon an assumed total tax 
rate equal to highest maximum combined marginal federal, state and local income tax rates to 
which any Member may be subject taking into account the deductibility of state and local income 
taxes for federal income tax purposes, and (ii) shall be made to the Members based upon their 
relative shares of the Company’s taxable income for the period. Any amounts distributed to a 
Member pursuant to this Section 4.5(b) shall be treated as an advance against, and shall reduce 
dollar for dollar, any other distributions to which such Member would be entitled under this 
Agreement, so that the cumulative amount distributed to each Member will be the same as such 
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Member would have received if no distributions had been made pursuant to this Section 4.5(b). 
Notwithstanding the foregoing, in the case of a tax distribution hereunder to a Member which is 
attributable to a special allocation of items of income and gain in accordance with Code Section 
704(c), a corresponding distribution shall be made to all other Members so that such tax distribu-
tion and such corresponding distributions are, in the aggregate, shared by the Members in propor-
tion to their relative interests in Cash Flow as described in Section 4.5(a). 

(c) Participation Thresholds. Notwithstanding anything to the contrary in this 
Agreement, the Managers, in their sole and absolute discretion, shall be authorized to establish a 
Participation Threshold with respect to Class B Units issued to any Member. Such Participation 
Threshold shall be the fair market value of the Company at the date of grant of such Class B 
Units. Pursuant to each such Participation Threshold, (i) such Member shall be entitled to partici-
pate in distributions in respect of such Class B Units pursuant to Section 9.3(a) only if the cumu-
lative amount distributed to Members (other than such Member holding the Class B Units to 
which the Participation Threshold applies) pursuant to Section 9.3(a) after the issuance of such 
Class B Units equals the Participation Threshold applicable to such Class B Units, and (ii) the 
distributions that such Member holding the Class B Units would have received in respect of such 
Class B Units but for the preceding clause (i) shall be distributed to the Members pursuant to Sec-
tion 9.3(a), as applicable, subject to the provisions of this Section 4.5(c). 

(d) Class B Units. Notwithstanding anything to the contrary in this Agreement, any 
Unvested Units shall not be entitled to any distributions hereunder other than tax distributions 
pursuant to Section 4.5(b), and such distributions shall instead be allocated to the other Members. 

(e) Withholding; Set-off. Notwithstanding anything to the contrary in this Agree-
ment, the Company may withhold from any distribution to any Member, including distributions 
in connection with the liquidation of the Company, (i) such amount as may be required to be 
withheld therefrom pursuant to the Code or any other applicable federal, state, local or foreign 
law, and (ii) any amounts then owed by such Member to the Company, and in each case, any 
amount so withheld shall be treated as a distribution to such Member for purposes of this Agree-
ment. 

(f) Distributions in Kind. Except as otherwise specifically provided in this Agree-
ment, distributions to the Members, when made, will be made in cash or in securities or other 
non-cash property held by the Company, or in any combination thereof, as determined by the 
Managers, in their sole and absolute discretion. In the event of any distribution which consists of 
or includes non-cash property, (i) the Managers shall ascertain the fair market value of such prop-
erty, as determined in good faith by the Managers, (ii) the Capital Accounts of the Members shall 
be charged or credited, as the case may be, as if such property had been sold at such fair market 
value, and (iii) the net gain or net loss realized thereby had been allocated to and among the 
Members in accordance this Agreement. 

(g) Distributions Upon a Sale of the Company. Notwithstanding any other provision 
of this Section 4.5, in the event of a Sale of the Company that results in the sale of Units, each 
Member shall receive in exchange for the equity securities held by such Member included in such 
Sale of the Company the same portion of the aggregate consideration from such Sale of the Com-
pany that such Member would have received if such aggregate consideration had been distributed 
by the Company pursuant to the terms of Section 9.3 (but assuming, for purposes of this determi-
nation, that the Units sold in the Sale of the Company are the only Units outstanding). Each hold-
er of equity securities shall take all necessary or desirable actions (as determined by the Man-
agers) in connection with the distribution of the aggregate consideration from such Sale of the 
Company. 
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(h) Distribution Withholding. Notwithstanding anything to the contrary in this 
Agreement, the Company may withhold from any distribution to any Member, including distribu-
tions in connection with the liquidation of the Company, (i) such amount as may be required to be 
withheld related to such distributions or any sale or exchange of any Units by such Member pur-
suant to the Code or any other applicable federal, state, local or foreign law, and (ii) any amounts 
then owed by such Member to the Company, and in each case, any amount so withheld shall be 
treated as a distribution to such Member for purposes of this Agreement.  

V.  
MANAGEMENT AND OPERATION 

V.1. Management. 

Managers. The Company shall be managed by a Board of Managers (“Manager”) made up of 
Nine (9) individuals.  Each Class A Member shall appoint an equal number of individuals to the 
Board, and any remaining seats shall be filled by a simple majority of the Class A Members. For 
example, if there are Two (2) Class A Members, each Class A Member shall appoint Four (4) 
seats, and the Ninth (9th) seat shall be appointed by unanimous decision of the Class A Members; if 
there are Three (3) Class A Members, each Class A Member shall appoint Three (3) seats;  if there are 
Four (4) Class A Members, each Class A Member shall appoint Two (2) seats, and the Ninth (9th) 
seat shall be appointed by simple majority of the Class A Members; 

The Manager shall be responsible for directing, managing and controlling the business activities of the 
Company. Except for situations (a) in which the approval of the Members is expressly required by non-
waivable provisions of applicable law, and (b) where the authority to make decisions on behalf of the 
Company is specifically reserved to Members under this Agreement, the Managers shall have full and 
complete authority, power and discretion to make all decisions on behalf of the Company, to manage, di-
rect and control the business, affairs and the properties of the Company, to make all decisions of the 
Company under this Agreement, and to perform any and all other acts or activities customary or incident 
to the management of the Company’s business, all without the consent of the Members. All decisions of 
the Managers shall be made by a simple majority of the Board of Managers. A member of the Board of 
Managers shall hold office until his or her removal, death, dissolution or resignation.  

(a) Removal. The Members hereby covenant and agree (i) not to designate or partici-
pate in the designation of any Manager designee who, to the Members’ knowledge, is subject to 
any of the “bad actor” disqualifications described in Rule 506(d)(1)(i) through (viii) of the Secu-
rities Act (collectively, the “Disqualification Events”); and (ii) that in the event the Members be-
come aware that any individual previously designated as a Manager by the Members is or has 
becomes subject to any of the Disqualification Events, the Members shall as promptly as practi-
cable take such actions as are necessary to amend this Agreement (unanimously) to remove such 
Manager and designate a replacement designee who is not subject to any of the Disqualification 
Events. 

(b) Other Activities. The Managers shall devote so much time and attention to the 
business of the Company as they deem appropriate in their sole discretion. Nothing contained in 
this Agreement shall prevent any Manager from engaging in any other activities or businesses, 
provided that such other activities or businesses may not be similar to or competitive with the 
Company. None of the Managers shall be obligated to account to the Company or to the Members 
for any profits or income earned or derived from other such activities or businesses.  
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(c) Vacancies. Any vacancy occurring for any reason with respect to seat on the 
Board of Managers shall be filled by Class A Member(s) and in the same manner as the seat was 
originally filled.  

(d) Regular Meetings. Regular meetings of the Managers may be held without notice 
at such time and place as from time to time may be determined by the Managers. 

(e) Committees. From time to time, the Managers may, by resolution passed by the 
Managers, appoint an executive committee or any other committee or committees for any purpose 
or purposes to the extent permitted by law, which committee or committees will have such pow-
ers as specified in the resolution of appointment. 

(f) Action Without Meeting. Any action required or permitted to be taken at any 
meeting of the Board of Managers or of any committee thereof may be taken without a meeting, 
if a simple majority of the Board of Managers or committee, as the case may be, consent thereto 
in writing or by electronic transmission, and the writing or writings or electronic transmission or 
transmissions are filed with the minutes of proceedings of the Managers, or committee. 

(g) Meetings by Telephonic or Other Communications Equipment. Managers may 
participate in a meeting of the Managers, or any committee, by means of conference telephone or 
other communications equipment by means of which all persons participating in the meeting can 
hear each other, and such participation in a meeting will constitute presence in person at such 
meeting. 

(h) Compensation. The Managers may establish such compensation for, and reim-
bursement of the expenses of, Managers for attendance at meetings of the Managers or commit-
tees, or for other services by Managers to the Company, as the Managers may determine. 

V.2. Individual Member Authority. The Officers, acting individually, and any 
other Person hereafter designated by the Managers, each has and will have the authority 
delegated to such Officers and other Persons by the Managers to bind the Company as an 
agent in the ordinary course of business. No Member acting solely in his, her or its capac-
ity as a Member has the authority to bind the Company, unless such action is expressly 
authorized by this Agreement or by the Managers. Any Member shall indemnify the 
Company for any costs or damages incurred by the Company as a result of any action by 
such Member purporting to act for or to undertake any obligation, debt, duty or responsi-
bility on behalf of any other Member or the Company, unless such action or undertaking 
is expressly authorized by this Agreement or by the Managers. 
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V.3. Members. 

(a) Voting. For situations which the approval of the Members (rather than 
the approval of the Managers) is required by non-waivable provisions of the Act or expressly by this 
Agreement, the Members shall act through meetings and written consents as described in this Section 5.3, 
and each Member shall be entitled to vote based on the aggregate number of Voting Units held by each 
Member with each Voting Unit having one (1) vote per Voting Unit with all classes of Units voting to-
gether as a single class, and shall not be entitled to vote as separate classes (except with regard to such 
matters as to which class voting is specifically required by this Agreement). In matters where class voting 
is specifically required by this Agreement, each Unit of such class shall have one (1) vote per Unit. Ex-
cept as otherwise required by non-waivable provisions of the Act or this Agreement, decisions that require 
the approval of the Members shall be made by the affirmative vote of the Members holding a majority of 
the outstanding Voting Units. The actions by the Members permitted hereunder may be taken at a meeting 
called by the Managers or the Members holding at least ten percent (10%) of the Voting Units on at least 
two (2) days’ prior written notice to the other Members entitled to vote, which notice shall state the pur-
pose or purposes for which such meeting is being called. The actions taken by the Members entitled to 
vote or consent at any meeting (as opposed to by written consent), however called and noticed, shall be as 
valid as though taken at a meeting duly held after regular call and notice if (but not until), either before, at 
or after the meeting, the Members entitled to vote or consent as to whom such meeting was improperly 
held either signs a written waiver of notice or a consent to the holding of such meeting or approves the 
minutes thereof. The actions by the Members entitled to vote or consent may be taken by vote of the 
Members entitled to vote or consent at a meeting or by written consent (without a meeting and without a 
vote) so long as (a) such consent is signed by the Members having not less than the minimum number of 
Voting Units that would be necessary to authorize or take such action at a meeting at which all Members 
entitled to vote thereon were present and voted and (b) notice of the proposed action is delivered to all 
Members holding Voting Units entitled to vote or consent prior to the execution of such consent. Prompt 
notice of the action so taken without a meeting shall be given to those Members entitled to vote or con-
sent who have not consented in writing. Any action taken pursuant to such written consent of the Mem-
bers shall have the same force and effect as if taken by the Members at a meeting thereof.  Members may 
participate in a meeting of the Members by means of conference telephone or other communications 
equipment by means of which all persons participating in the meeting can hear each other, and such par-
ticipation in a meeting will constitute presence in person at such meeting. 

(b) Opportunities. Subject to any noncompetition agreement to which a Member is 
bound, nothing contained in this Agreement shall prevent any Member from engaging in any other activi-
ties or businesses and none of the Members shall be obligated to account to the Company or to the other 
Members for any profits or income earned or derived from other such activities or businesses; provided 
that the Class A Members may not engage in any other activities or businesses that are similar to or com-
petitive with the Company. Notwithstanding the foregoing, if a Member is offered or discovers a business 
opportunity of the type and character that is consistent with the business of the Company (a “Business 
Opportunity”), such Member shall, prior to pursuing such Business Opportunity, offer to the Company the 
right to pursue such Business Opportunity for the benefit of the Company, regardless of whether such 
Member believes the Company would be able (financially or otherwise) or willing to pursue such Busi-
ness Opportunity. If the Company determines not to pursue such Business Opportunity within thirty (30) 
days after its presentation to the Company, then subject to any noncompetition agreement to which such 
Member is bound, the presenting Member shall be free to pursue such Business Opportunity as such 
Member shall determine in its sole discretion. 
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V.4. Officers. The Managers may, from time to time, (i) designate one or 
more individuals to be Officers of the Company, with such titles and compensation as the 
Managers assigns to such individuals, (ii) remove any Officer, with or without cause, and 
(iii) fill any vacancy of the Officers. No Officer need be a Member or a resident of the 
State of Ohio. Officers so designated will have such authority and perform such duties as 
this Agreement provides or as the Managers may from time to time delegate to them. Any 
number of offices may be held by the same person. Any Officer may resign as such at any 
time. Such resignation will be made in writing and will take effect at the time specified 
therein, or if no time be specified, at the time of its receipt by the Managers. 

V.5. Indemnification; Limitation of Liability. 

(a) Covered Persons. As used herein, the term "Covered Person" shall mean (i) each 
Member, (ii) each officer, director, manager, shareholder, partner, member, controlling Affiliate, 
employee, agent or representative of each Member, and each of their controlling Affiliates, (iii) 
each Manager, Officer, employee, agent or representative of the Company, and (iv) the Tax Rep-
resentative. 

(b) Standard of Care. No Covered Person shall be liable to the Company or any other 
Covered Person for any loss, damage or claim incurred by reason of any action taken or omitted 
to be taken by such Covered Person in good faith reliance on the provisions of this Agreement, so 
long as such action or omission does not constitute fraud or willful misconduct by such Covered 
Person. 

(c) Good Faith Reliance. A Covered Person shall be fully protected in relying in 
good faith upon the records of the Company and upon such information, opinions, reports or 
statements (including financial statements and information, opinions, reports or statements as to 
the value or amount of the assets, liabilities, Profits or Losses of the Company or any facts perti-
nent to the existence and amount of assets from which Distributions might properly be paid) of 
the following Persons or groups: (i) another Manager; (ii) one or more Officers or employees of 
the Company; (iii) any attorney, independent accountant, appraiser or other expert or professional 
employed or engaged by or on behalf of the Company; or (iv) any other Person selected in good 
faith by or on behalf of the Company, in each case as to matters that such relying Person reason-
ably believes to be within such other Person's professional or expert competence. The preceding 
sentence shall in no way limit any Person's right to rely on information to the extent provided in § 
18-406 of the Act. 

(d) Limitation of Liability. This Agreement is not intended to, and does not, create or 
impose any fiduciary duty on any Covered Person. Furthermore, each of the Members and the 
Company hereby waives any and all fiduciary duties that, absent such waiver, may be implied by 
applicable law, and in doing so, acknowledges and agrees that the duties and obligation of each 
Covered Person to each other and to the Company are only as expressly set forth in this Agree-
ment (or any separate agreement between the Covered Person and the Company). The provisions 
of this Agreement (and any such separate agreement), to the extent that they restrict the duties and 
liabilities of a Covered Person otherwise existing at law or in equity, are agreed by the Members 
to replace such other duties and liabilities of such Covered Person. 

(e) Duties. Whenever in this Agreement a Covered Person is permitted or required to 
make a decision (including a decision that is in such Covered Person's "discretion" or under a 
grant of similar authority or latitude), the Covered Person shall be entitled to consider only such 
interests and factors as such Covered Person desires, including its own interests, and shall have 
no duty or obligation to give any consideration to any interest of or factors affecting the Company 
or any other Person. Whenever in this Agreement a Covered Person is permitted or required to 
make a decision in such Covered Person's "good faith," the Covered Person shall act under such 
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express standard and shall not be subject to any other or different standard imposed by this 
Agreement or any other applicable law. 

(f) Indemnification. To the fullest extent permitted by the Act, as the same now ex-
ists or may hereafter be amended, substituted or replaced (but, in the case of any such amend-
ment, substitution or replacement only to the extent that such amendment, substitution or re-
placement permits the Company to provide broader indemnification rights than the Act permitted 
the Company to provide prior to such amendment, substitution or replacement), the Company 
shall indemnify, hold harmless, defend, pay and reimburse any Covered Person against any and 
all losses, claims, damages, judgments, fines or liabilities, including reasonable legal fees or other 
expenses incurred in investigating or defending against such losses, claims, damages, judgments, 
fines or liabilities, and any amounts expended in settlement of any claims (collectively, "Losses") 
to which such Covered Person may become subject by reason of: (i) any act or omission or al-
leged act or omission performed or omitted to be performed on behalf of the Company, any 
Member or any direct or indirect subsidiary of the foregoing in connection with the business of 
the Company; or (ii) the fact that such Covered Person is or was acting in connection with the 
business of the Company as a partner, member, stockholder, controlling Affiliate, manager, direc-
tor, officer, employee or agent of the Company, any Member, or any of their respective control-
ling Affiliates, or that such Covered Person is or was serving at the request of the Company as a 
partner, member, manager, director, officer, employee or agent of any Person including the Com-
pany or any Company subsidiary; provided, that (x) such Covered Person acted in good faith and 
in a manner believed by such Covered Person to be in, or not opposed to, the best interests of the 
Company and, with respect to any criminal proceeding, had no reasonable cause to believe his, 
her or its conduct was unlawful, and (y) such Covered Person's conduct did not constitute fraud 
or willful misconduct. In connection with the foregoing, the termination of any action, suit or 
proceeding by judgment, order, settlement, conviction, or upon a plea of nolo contendere or its 
equivalent, shall not, of itself, create a presumption that the Covered Person did not act in good 
faith or, with respect to any criminal proceeding, had reasonable cause to believe that such Cov-
ered Person's conduct was unlawful, or that the Covered Person's conduct constituted fraud or 
willful misconduct. Notwithstanding the foregoing, the above indemnification provisions will not 
apply (and no Covered Person will be entitled to indemnity) in any action (including any counter-
claim) initiated by the Company. 

(g) Control of Defense. Upon a Covered Person's discovery of any claim, lawsuit or 
other proceeding relating to any Losses for which such Covered Person may be indemnified pur-
suant to this Section 5.5, the Covered Person shall give prompt written notice to the Company of 
such claim, lawsuit or proceeding, provided, that the failure of the Covered Person to provide 
such notice shall not relieve the Company of any indemnification obligation under this Section 
5.5, unless the Company shall have been materially prejudiced thereby. Subject to the approval of 
the disinterested Members, the Company shall be entitled to participate in or assume the defense 
of any such claim, lawsuit or proceeding at its own expense. After notice from the Company to 
the Covered Person of its election to assume the defense of any such claim, lawsuit or proceed-
ing, the Company shall not be liable to the Covered Person under this Agreement or otherwise for 
any legal or other expenses subsequently incurred by the Covered Person in connection with in-
vestigating, preparing to defend or defending any such claim, lawsuit or other proceeding. If the 
Company does not elect (or fails to elect) to assume the defense of any such claim, lawsuit or 
proceeding, the Covered Person shall have the right to assume the defense of such claim, lawsuit 
or proceeding as it deems appropriate, but it shall not settle any such claim, lawsuit or proceeding 
without the consent of the Company (which consent shall not be unreasonably withheld, condi-
tioned or delayed). 

(h) Reimbursement. The Company shall promptly reimburse (and/or advance to the 
extent reasonably required) each Covered Person for reasonable legal or other expenses (as in-
curred) of such Covered Person in connection with investigating, preparing to defend or defend-

!34



ing any claim, lawsuit or other proceeding relating to any Losses for which such Covered Person 
may be indemnified pursuant to Section 5.5(f); provided, that if it is finally judicially determined 
that such Covered Person is not entitled to the indemnification provided by Section 5.5(f), then 
such Covered Person shall promptly reimburse the Company for any reimbursed or advanced ex-
penses. 

(i) Entitlement to Indemnity. The indemnification provided by Section 5.5(f) shall 
not be deemed exclusive of any other rights to indemnification to which those seeking indemnifi-
cation may be entitled under any agreement or otherwise. The provisions of Section 5.5(f) shall 
continue to afford protection to each Covered Person regardless of whether such Covered Person 
remains in the position or capacity pursuant to which such Covered Person became entitled to 
indemnification under Section 5.5(f) and shall inure to the benefit of the executors, administra-
tors, legatees and distributees of such Covered Person. 

(j) Insurance. To the extent available on commercially reasonable terms, the Com-
pany may purchase, at its expense, insurance to cover Losses covered by the foregoing indemni-
fication provisions and to otherwise cover Losses for any breach or alleged breach by any Cov-
ered Person of such Covered Person's duties in such amount and with such deductibles as the 
Managers may determine; provided, that the failure to obtain such insurance shall not affect the 
right to indemnification of any Covered Person under the indemnification provisions contained 
herein, including the right to be reimbursed or advanced expenses or otherwise indemnified for 
Losses hereunder. If any Covered Person recovers any amounts in respect of any Losses from any 
insurance coverage, then such Covered Person shall, to the extent that such recovery is duplica-
tive, reimburse the Company for any amounts previously paid to such Covered Person by the 
Company in respect of such Losses. 

(k) Funding of Indemnification Obligation. Notwithstanding anything contained 
herein to the contrary, any indemnity by the Company relating to the matters covered in Section 
5.5 shall be provided out of and to the extent of Company assets only, and no Member (unless 
such Member otherwise agrees in writing) shall have personal liability on account thereof or shall 
be required to make additional Capital Contributions to help satisfy such indemnity by the Com-
pany. 

(l) Savings Clause. If this Section 5.5 or any portion hereof shall be invalidated on 
any ground by any court of competent jurisdiction, then the Company shall nevertheless indemni-
fy and hold harmless each Covered Person pursuant to this Section 5.5 to the fullest extent per-
mitted by any applicable portion of this Section 5.5 that shall not have been invalidated and to the 
fullest extent permitted by Applicable Law. 

(m) Amendment. The provisions of this Section 5.5 shall be a contract between the 
Company, on the one hand, and each Covered Person who served in such capacity at any time 
while this Section 5.5 is in effect, on the other hand, pursuant to which the Company and each 
such Covered Person intend to be legally bound. No amendment, modification or repeal of this 
Section 5.5 that adversely affects the rights of a Covered Person to indemnification for Losses 
incurred or relating to a state of facts existing prior to such amendment, modification or repeal 
shall apply in such a way as to eliminate or reduce such Covered Person's entitlement to indemni-
fication for such Losses without the Covered Person's prior written consent. 

(n) Survival. The provisions of this Section 5.5 shall survive the dissolution, liquida-
tion, winding up and termination of the Company. 
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VI.  
SALE OF THE COMPANY; CHANGE IN FORM 

VI.1. Drag-Along Rights. 

(a) If a Majority Interest of the Class A Members approve a Sale of the Company, 
each Member shall vote for, consent to and raise no objections against such Sale of the Company 
(to the extent such Member has voting or consenting rights). If the Sale of the Company is struc-
tured as a (i) merger or consolidation, each Member shall waive any dissenters rights, appraisal 
rights or similar rights in connection with such merger or consolidation or (ii) sale of Units, each 
Member shall agree to sell all or the pro rata portion (as the case may be) of his, her or its Units 
and rights to acquire Units on the terms and conditions approved by the Managers. Each Member 
shall bear their pro-rata portion (based upon respective Membership Interests) of any escrows or 
holdbacks. Each Member shall also take all necessary or desirable actions in connection with the 
consummation of the Sale of the Company as requested by the Managers, including, without limi-
tation, executing written consents of members, proxies, registration statements, letters of trans-
mittal, purchase agreements providing for the distribution of net proceeds in accordance with 
Section 9.3, escrow agreements and assignments (or similar instruments of conveyance).  

(b) The Members shall bear their pro-rata share (based upon their Membership Inter-
est) of the costs of any Sale of the Company to the extent such costs are not otherwise paid by the 
Company or the acquiring Person whether or not such Sale of the Company closes. Costs in-
curred by any Member on its own behalf will not be considered costs of a Sale of the Company 
and shall be paid solely by such Member. 

 (c) The provisions of this Section 6.1 shall terminate upon the first to occur of the 
consummation of (i) a Sale of the Company, and (ii) an IPO. 

VI.2. Tag-Along Rights. 

(a) At least twenty (20) days prior to any Transfer of Units by any Member or group 
of Members (other than in connection with an IPO) of more than twenty-five percent (25%) of 
the outstanding Units, each Member making such Transfer (the “Transferring Member”) shall 
deliver a written notice (the “TagAlong Notice”) to the Company and the other Members (the 
“TagAlong Members”) specifying in reasonable detail the identity of the prospective transferee(s) 
and the terms and conditions of the Transfer. The TagAlong Members may elect to participate in 
the contemplated Transfer by delivering written notice to the Transferring Member within ten 
(10) days after delivery of the TagAlong Notice. If any TagAlong Members have elected to par-
ticipate in such Transfer, the Transferring Member and each such TagAlong Member will be enti-
tled to sell in the contemplated Transfer, at the same price and on the same terms: a number of 
Units equal to the product of (A) the quotient determined by dividing the number of Units owned 
by the Transferring Member or such Tag-Along Member, as applicable, by the aggregate number 
of outstanding Units owned by the Transferring Member and all Tag-Along Members participat-
ing in such sale, and (B) the number of Units to be sold in the contemplated Transfer. 

(b)  Each Transferring Member will use commercially reasonable efforts to obtain the 
agreement of the prospective Transferee(s) to the participation of the TagAlong Members in any 
contemplated Transfer, and the Transferring Member will not Transfer any of its Units to the 
prospective Transferee(s) unless (i) the prospective Transferee(s) agrees to allow the participation 
of the TagAlong Members, or (ii) the Transferring Member(s) agree to purchase the number of 
Units from the TagAlong Members that the TagAlong Members would have been entitled to sell 
pursuant to this Section 6.2(b) for the consideration per Unit to be paid to the Transferring Mem-
ber(s) by the prospective Transferee(s). Each Member Transferring Units pursuant to this Section 
6.2 shall pay such Member’s pro rata share (based upon proceeds received) of the expenses in-
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curred by the Members in connection with such Transfer and shall be obligated to join on a pro 
rata basis in any representations, warranties, indemnification or other obligations that the Trans-
ferring Member agrees to provide in connection with such Transfer, other than any such obliga-
tions that relate specifically to a particular Member, such as indemnification with respect to rep-
resentations and warranties given by a Member regarding such Member’s title to and ownership 
of Units. 

(c) The provisions of this Section 6.2 shall terminate upon the first to occur of the 
consummation of (i) a Sale of the Company, and (ii) an IPO. 

(d) Notwithstanding any provision of this Agreement to the contrary, the provisions of 
this Section 6.2 shall not apply to a Transfer(s) of Units by a Member (i) to a Permitted Transfer-
ee; or (ii) to Transfers otherwise required to be made under Section 6.1 or 6.3. 

(e) The rights and obligations of any Member under this Section 6.2 with respect to 
any Class B Units held by such Member shall be governed by the applicable Incentive Plan and 
Class B Unit Agreement, which shall control in the event of any conflict or inconsistency. 

VI.3. Change in Form. 

(a) The Members acknowledge and agree that there may be one or more circum-
stances, including but not limited to a desire to undertake an IPO, that would cause it to be in the 
best interests of the Company that the business of the Company be conducted in, or that the own-
ership structure be modified to, a form different from that of the current form of the Company (a 
“Change in Form”). Accordingly, the Members agree that, upon such a determination by the 
Managers, the Managers shall take any and all actions necessary or desirable so that the Company 
may continue its business and undergo one or more Changes in Form. The Managers shall effect 
the Change in Form in such manner as determined by the Managers to fairly represent the relative 
economic and other rights of the Members as members of the Company at the time and shall 
strive to minimize taxes and costs to be incurred by the Company, the Members or the resulting 
entity (subject to the requirements of Section 6.3(b)). The Change in Form may take the form of, 
without limitation, a merger of the Company into another entity, a contribution of all of the inter-
ests of the Members in the Company to another entity, and the distribution of its ownership inter-
ests to the Members, a transfer of the assets, subject to the liabilities, of the Company to another 
entity and the distribution of its ownership interests to the Members, a conversion authorized by 
the Act, or such other form as the Managers shall reasonably determine to be appropriate. Any 
Change in Form pursuant to this Section 6.3 may be completed by the Managers with no further 
action by any Member acting in the capacity of a Member and no individual Member shall have 
any veto or other right to vote on a Change in Form. Each Member hereby agrees to take any and 
all action that may be necessary or desirable both from and after the filing of the registration 
statement made in connection with an IPO and otherwise in connection with a Change in Form 
approved pursuant to this Section 6.3, including any such action necessary or desirable to achieve 
the Federal or other tax effect of the Change in Form desired by the Managers at the time of the 
Change in Form. The Members acknowledge that a Change in Form pursuant to this Section 6.1 
may be effected by the Company one or more times during the existence of the Company, includ-
ing any successor Company due to a previous Change in Form. 

(b) The Units or other ownership interests of the entity or association resulting from 
the Change in Form shall be divided into classes and series and shall be allocated to and among 
the Members in such manner as shall result in the Members having substantially the same relative 
rights with respect to voting, rights, assets, and profits and losses of the resulting entity or associ-
ation as the Members had in voting, rights, assets, and profits and losses of the Company imme-
diately prior to the Change in Form, subject, however to any change resulting from any difference 
in taxation of the resulting entity or association that may occur as a result of the Change in Form. 

!37



The Members shall establish the terms of the organizational documents of any resulting entity or 
association, in their sole discretion, but consistent with the terms of this Section 6.3. 

 (c) Each Member hereby agrees that in connection with an IPO, and upon the re-
quest of the managing underwriter in such offering, such Member shall not, without the prior written con-
sent of such managing underwriter, during the effective date of such registration and ending on the date 
specified by such managing underwriter (i) offer, pledge, sell, contract to sell, grant any option or contract 
to purchase, purchase any option or contract to sell, hedge the beneficial ownership of or otherwise dis-
pose of, directly or indirectly, any Units (including any equity securities of the entity resulting from the 
Change in Form), or (ii) enter into any swap or other arrangement that transfers to another, in whole or in 
part, any of the economic consequences of ownership of such securities whether any such transaction de-
scribed in clause (i) or (ii) above is to be settled by delivery of Units (including equity securities of the 
entity resulting from the IPO) or such other securities, in case or otherwise. The foregoing provisions of 
this Section 6.3(c) shall not apply to sales of securities to be included in such IPO if otherwise permitted. 
Each Member agrees to execute and deliver such other agreements as may be reasonably requested by the 
Company or the managing underwriter which are consistent with the foregoing or which are necessary to 
give further effect thereto. 

VII.  
FISCAL MATTERS 

VII.1. Books and Records. The Company shall keep, or cause to be kept, ap-
propriate books and records with respect to the Company’s business, including all books 
and records necessary to provide any information, lists and copies of documents required 
to be provided pursuant to this Section 7.1 or pursuant to applicable laws. All matters 
concerning (a) the determination of the relative amount of allocations and distributions 
among the Members and (b) accounting procedures and determinations, and other deter-
minations not specifically and expressly provided for by this Agreement, shall be deter-
mined by the Managers, whose determination shall be final and conclusive as to all of the 
Members absent manifest clerical error. The Company shall use commercially reasonable 
efforts to deliver or cause to be delivered, within ninety (90) days after the end of each 
fiscal year, to each Person who was a Members at any time during such fiscal year all 
information necessary for the preparation of such Person’s United States federal and state 
income tax returns, including such Member’s K1 for such fiscal year. Each Person that 
owns or controls Units on behalf of, or for the benefit of, another Person or Persons shall 
be responsible for conveying any report, notice or other communication received from 
the Company or the Managers to such other Person or Persons.  

VII.2. Inspection Rights. Upon a reasonable request and reasonable notice from 
a Member (but no more than once per fiscal quarter), the Company shall, and shall cause 
its Managers, Officers and employees to, afford each Member reasonable access during 
normal business hours to the Company’s properties, its books of account and records, and 
its Officers and Managers, and afford each Member the opportunity to discuss the Com-
pany’s affairs, finances, and accounts with its Officers and Managers, as may be reason-
ably requested by a Member (but no more than once per fiscal quarter); provided, howev-
er, that the Company shall not be obligated pursuant to this Section 7.2 to provide access 
to any information that it reasonably and in good faith considers to be a trade secret or 
confidential information or the disclosure of which would adversely affect the attorney-
client privilege between the Company and its counsel. 

VII.3. Fiscal Year. The fiscal year of the Company shall end on December 31 of 
each year. 
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VII.4. Tax Status. Notwithstanding any provision hereof to the contrary, solely 
for purposes of the United States federal income tax laws, each of the Members hereby 
recognizes that the Company will be subject to all provisions of Subchapter K of Chapter 
1 of Subtitle A of the Code; provided, however, the filing of U.S. Partnership Returns of 
Income shall not be construed to extend the purposes of the Company or expand the 
obligations or liabilities of the Members. 

VII.5. Accounting Decisions. All decisions as to accounting and taxation mat-
ters shall be made by the Managers. Such decisions must be satisfactory to the Compa-
ny’s accountants. 

VII.6. Bank Accounts. All funds of the Company shall be deposited in its name 
at its principal financial institution, or other financial institution approved by the Man-
agers. 

VII.7. Tax Representative. 

(a) Peter J. Bender shall be the Company’s designated “partnership 
representative” (the “Tax Representative”) within the meaning of Section 6223 of the Internal 
Revenue Code of 1986, as amended (the “Code”), with sole authority to act on behalf of the 
Company for purposes of Subchapter C of Chapter 63 of the Code and any comparable provisions 
of state or local income tax laws. If the Tax Representative is an entity, it shall appoint an indi-
vidual who meets the requirements of Section 6223 and regulations thereunder as the sole indi-
vidual through whom the Tax Representative will act for all purposes of Subchapter C of Chapter 
63 of the Code. 

(b) The Tax Representative is authorized to represent the Company (at the Compa-
ny’s expense) in connection with all examinations of the Company’s affairs by tax authorities, 
including resulting administrative and judicial proceedings, and to expend Company funds for 
professional services reasonably incurred in connection therewith. Each Member agrees to coop-
erate with the Company and/or the Tax Representative and to do or refrain from doing any or all 
things reasonably requested by the Company and/or the Tax Representative with respect to the 
conduct of any such audit or proceedings. 

(c) If the Company qualifies to elect pursuant to Section 6221(b) of the Code (or 
successor provision) to have Subchapter C of Chapter 63 of the Code not apply to any federal 
income tax audits and other proceedings, the Manager shall cause the Company to make such 
“opt-out” election. Upon the request of the Tax Representative, each Member shall promptly fur-
nish to the Company with any and all information necessary for the Company to make such elec-
tion.  

(d) If any “partnership adjustment” (as defined in Section 6241(2) of the Code) is 
determined with respect to the Company, the Tax Representative shall promptly notify the Mem-
bers upon the receipt of a notice of final partnership adjustment, and the Tax Representative shall 
take such actions as it may determine in its sole discretion, including whether to file a petition in 
Tax Court, cause the Company to pay the amount of any such adjustment under Section 6225 of 
the Code, or make the “push-out” election under Section 6226 of the Code.  

(e) If any “partnership adjustment” (as defined in Section 6241(2) of the Code) is 
finally determined with respect to the Company and the Tax Representative has not caused the 
Company to make the “push-out” election under Section 6226 of the Code, then (i) the Members 
shall take such actions requested by the Tax Representative, including filing amended tax returns 
and paying any tax due in accordance with Section 6225(c)(2) of the Code; (ii) the Tax Represen-
tative shall use commercially reasonable efforts to make any modifications available under Sec-
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tion 6225(c)(3), (4) and (5) of the Code; and (iii) any “imputed underpayment” (as determined in 
accordance with Section 6225 of the Code) or partnership adjustment that does not give rise to an 
imputed underpayment shall be apportioned among the Members for the taxable year in which 
the adjustment is finalized in such manner as may be necessary (as determined by the Tax Repre-
sentative) so that, to the maximum extent possible, the tax and economic consequences of the 
Company adjustment and any associated interest and penalties are borne by the Members based 
upon their interests in the Company for the reviewed year. 

(f) The Manager(s), in its sole discretion, may allocate any “imputed underpayment” 
and related penalties, interest and expenses paid by the Company (the “Tax Payment Amount”) 
among the Members of the Company for the reviewed year (as defined in Section 6225(d)(1) of 
the Internal Revenue Code) in such manner (as determined by the Manager(s) in good faith) so 
that, to the maximum extent possible, the tax and economic consequences of the Tax Payment 
Amount are borne by such Members based upon their respective interests in the Company for the 
reviewed year. The portion of the Tax Payment Amount allocated to a current Member pursuant 
to this Section 7.7(f) shall, at the election of the Manager(s), (i) be applied to and reduce the next 
distribution(s) otherwise payable to such Member under this Agreement, or (ii) be paid by the 
Member to the Company at such time or times as determined by the Manager(s). If a portion of 
the Tax Payment Amount is allocated to a former Member, such former Member shall pay such 
allocated portion to the Company at such time or times as determined by the Manager(s). Any 
such payment (or reduction in distributions) by a current or former Member shall not be treated as 
a capital contribution by such Member. 

(g) The provisions of Section 5.5 above regarding limitation of liability and indemni-
fication shall be fully applicable to the Tax Representative in its capacity as such.  

(h) The Tax Representative shall have sole discretion to make any income tax elec-
tion it deems advisable on behalf of the Company; provided, that the Tax Representative will 
make an election under Section 754 of the Code, if requested in writing by Members holding a 
majority of the outstanding Common Units. All determinations as to tax elections and accounting 
principles shall be made solely by the Tax Representative. 

(i) The Tax Representative may resign at any time. If Peter J. Bender ceases to be 
the Tax Representative for any reason, the holders of a majority of the Class A Units of the Com-
pany shall appoint a new Tax Representative. 

(j) The obligations of each Member or former Member under this Section 7.7 shall 
survive the transfer or redemption by such Member of his, her or its Membership Interests in the 
Company and the termination of this Agreement or the dissolution of the Company for as long a 
period of time as is necessary to resolve with the Internal Revenue Service or any other Taxing 
Authority any and all matters regarding the taxation of the Company or the Members. 

VIII.  
TRANSFER RESTRICTIONS 

VIII.1. Restrictions on the Transfers. Except as otherwise set forth in this 
Agreement, at no time during the term of this Agreement may any Member Transfer any 
of his, her or its Units (or any interest in or right to acquire any of its Units) except: (a) 
upon the approval in writing of a Two Thirds (2/3’s) majority of the Board of Managers, 
(b) pursuant to Sections 6.1, 6.2 or 6.3; or (c) a pledge to a financial institution as collat-
eral security for a loan to the Company. The Company will not recognize any Transfer of 
any Units or any interest in or right to acquire Units unless such Transfer is made in full 
compliance with all the provisions of this Agreement and any other applicable agree-
ments (including any applicable Incentive Plan or Class B Unit Agreement). 
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VIII.2. Permitted Transferee. Subject to Section 8.3 and Section 8.6, any Mem-
ber shall be permitted to Transfer any or all of such Member’s Membership Interest free 
of the requirements under Sections 8.7 to any or all of: (i) the Company (each a “Permit-
ted Transferee” and collectively the “Permitted Transferees”); provided that such Transfer 
otherwise complies with the terms of this Article VIII and that concurrently with or prior 
to any such Transfer, the Company, at its option, shall have received an opinion of coun-
sel acceptable to the Company that such Transfer complies with all applicable federal and 
state securities laws. 

VIII.3. Conditions to Transfer. No Transfer, including under Section 8.2, may be 
effected by any Member unless (a) such Transfer is in compliance with the Securities Act 
and all applicable state securities laws, and, if requested by the Managers, such transfer-
ring Member has delivered an opinion of such Member’s counsel to the Company or oth-
er evidence, in form and substance reasonably satisfactory to the Company, to the effect 
that such Transfer is either exempt from the requirements of the Securities Act and the 
applicable securities laws of any state or that such registration requirements have been 
complied with; and (b) any transferee agrees in writing to become a party to, and to be 
bound by the provisions of, this Agreement. 

VIII.4. Transferee’s Rights. In connection with the Transfer of any Units permit-
ted under this Agreement, the transferee shall be admitted as a substituted Member upon 
the Managers’ approval of such transferee as a substituted Member; provided that any 
Permitted Transferee of Class B Units shall automatically become a substituted Member 
upon compliance with Section 8.3 (provided such Transfer is not a Prohibited Transfer). 
Any transferee who is not admitted as a substituted member will have the rights of an 
assignee under the Act (including Section 18-702 of the Act). 

VIII.5. Effective Date of Transfer. The effective date of a Transfer of any Units 
shall be the last day of the month in which the Managers receive properly executed in-
struments pursuant to this Agreement. Notwithstanding the foregoing, none of the Offi-
cers, the Managers or the Company shall incur any liability for distributions made to any 
transferor prior to such time as the written instrument Transferring such interest shall 
have been received by the Company or prior to the effective date of such Transfer. 

VIII.6. Prohibited Transfers. Notwithstanding any other provision of this 
Agreement, no Transfer may be made of a Member’s Units or any portion thereof to the 
extent that any such Transfer: (a) would result in the termination of the Company for fed-
eral income tax purposes, (b) would violate any federal or state securities laws, (c) is 
made to a Person who does not agree to be subject to the terms of this Agreement, and in 
the case of a Person that is an entity, such owners of the entity do not agree to be subject 
to the terms of this Agreement, (d) is made to a Person who does not agree to execute 
such documents as the Managers may reasonably require to reflect the Person agreeing to 
be subject to the terms of this Agreement in accordance with Section 8.3, (e) would cause 
a default under the terms of any indebtedness of the Company or would otherwise violate 
the terms of any agreement between the Company and another party or (f) is made to a 
minor or to a Person who is incompetent or insane; and any attempted assignment in vio-
lation hereof shall be ineffective to transfer any such Units. Any Transfer of a Member’s 
Units in the Company in contravention of this Agreement (a “Prohibited Transfer”) shall 
be null and void and, if a Member attempts to make a Prohibited Transfer, then the Man-
agers shall be entitled to take any and all action which may be necessary or appropriate to 
defeat or prevent the Prohibited Transfer.  

VIII.7. Right of First Refusal. 
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(a) If a Member desires to Transfer any or all of such Member’s Units and solicits or 
receives a bona fide offer to acquire such Units that such Member desires to accept (an “Offer”), 
then such Member shall promptly, but not more than ten (10) business days after receipt of the 
Offer, give the Company and each of the other Members written notice of the Offer (the 
“Notice”). The Notice shall specify: (i) the number of Units which are the subject of the Offer 
(the “Offer Units”); (ii) the identity, residence address, and resume of the proposed acquiror of 
the Offer Units and of each Person that will have a legal or beneficial interest in the Offer Units 
(collectively, the “Proposed Acquirors”); (iii) all terms of the transaction that is proposed by the 
Offer; (iv) the price per Unit for the Offer Units, including a detailed description of the terms of 
payment and of any non-cash consideration to be received by such Member (the “Offer Price”); 
and (v) the proposed time and date of closing of the Offer transaction, which shall not be sooner 
than sixty-one (61) days after receipt by the Company and the other Members of the Notice (the 
“Proposed Closing Time”). True and complete copies of all documents relating to, referencing, or 
containing the terms and provisions of the proposed Transfer of the Offer Units must be appended 
to the Notice. 

(b) Beginning on the date the Company receives an effective Notice and ending thir-
ty (30) days thereafter (the “Company Option Period”), the Company shall have the exclusive 
right (but not the obligation) to acquire or find a third party to acquire the Offer Units for the Of-
fer Price upon the terms and conditions proposed in the Offer. The Company may exercise its op-
tion by delivering, within the Company Option Period, to the Member who has given Notice and 
to each of the other Members a writing stating that the Company has elected, or that it has found 
a third party, to acquire the Offer Units pursuant to this Section 8.7 (the “Notice of Company Op-
tion Exercise”). The Managers shall decide whether the Company exercises its option, whether 
for acquisition by the Company or by a third party found and approved by the Company. The No-
tice of Company Option Exercise shall stipulate a closing date for the Company’s acquisition of 
the Offer Units that shall be on or before the later of (i) sixty (60) days after the date on which the 
Company received an effective Notice or (ii) the Proposed Closing Time. 

(c) If the Company Option Period expires without the Company, or a third party 
found and approved by the Company, electing to acquire the Offer Units, then, for a period of 
thirty (30) days commencing thirty-one (31) days after the date on which the Company received 
an effective Notice (the “Members’ Option Period”), the Members (other than the Member who 
has given the Notice) shall have the exclusive right (but not the obligation) to acquire the Offer 
Units for the Offer Price upon the terms and conditions proposed in the Offer. Such Members 
may exercise this option by delivering, within the Members’ Option Period, to the Member who 
has given the Notice and to the Company a writing stating that such Members have elected to 
acquire the Offer Units pursuant to this Section 8.7(c) (the “Notice of Members’ Option 
Exercise”). The Notice of Members’ Option Exercise shall stipulate a closing date for the acquisi-
tion of the Offer Units that shall be on or before the later of (i) seventy (70) days after the date on 
which the Company received the Notice or (ii) the Proposed Closing Time. If not all Members 
(other than the Member who has given the Notice) elect to acquire the Offer Units, the Members 
that have elected to acquire the Offer Units may send the Notice of Members’ Option Exercise 
and acquire the remaining available Offer Units, with each such electing Member being entitled 
to acquire up to that number of the remaining available Offer Units in proportion to such Mem-
ber’s respective percentage of the total Units of the actual purchasers. 

(d) If the Offer Price includes non-cash consideration, any of the Members (other 
than the Member giving the Notice) or the Company may substitute cash in an amount equal to 
the approximate Fair Market Value (as reasonably determined by the Managers) of the non-cash 
consideration. If the Offer contains any terms or provisions that the Managers determines will be 
more onerous to the Company or its Members than to the Proposed Acquirers (“Evasion Terms”), 
the Managers may permit the Company or the Members (other than the Member giving the No-
tice) to exercise their respective options described in Sections 8.7(b) and 8.7(c) and to acquire the 
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Offer Units without complying with such Evasion Terms; provided, however, the Managers shall 
not be permitted to reduce, or to extend the time for payment of, cash consideration included in 
the Offer Price which is (i) not contingent, (ii) fixed in amount, and (iii) payable on a date fixed 
by the Offer. The provisions of this Section 8.7(d) shall not be avoided by the inclusion in any 
Offer of terms and provisions that would have the effect (actual or potential) of making the Offer 
more onerous or expensive if consummated by the Company or the Members than if consummat-
ed by the Proposed Acquirers. 

(e) If the Company Option Period and the Members’ Option Period expire without 
the election by the Company or the Members (other than the Member who has given the Notice), 
respectively, to acquire all of the Offer Units, then, upon satisfaction of all conditions under this 
Operating Agreement (including Section 3.12) and receipt by the Company, at its option, of an 
opinion of counsel acceptable to the Company that the transfer of the Offer Units pursuant to the 
Offer complies with all applicable federal and state securities laws, the Member who has given 
the Notice shall be free to transfer the Offer Units to the Proposed Acquirers by the Proposed 
Closing Time on the exact terms and conditions set forth in the Offer. Any variation of or 
amendment, modification, or supplement to such terms and conditions shall create a new offer 
subject to the provisions of Sections 8.7(a), 8.7(b), 8.7(c), and 8.7(d), and if the Offer transaction 
is not consummated by the Proposed Closing Time, it shall be a new Offer subject to the provi-
sions of Sections 8.7(a), 8.7(b), 8.7(c), and 8.7(d). 

VIII.8. Expulsion; Resignation. In the event of Expulsion or resignation of a 
Member without Cause (incl. such Member’s resignation), the expelled/resigning Mem-
ber shall forfeit all unvested Units, retaining any vested units subject to the rights of the 
Company and its other Members to purchase such vested Units pursuant to Section 8.9. 
In the event of Expulsion of a non-founding Member for Cause, the expelled Member 
shall forfeit all Units (vested and unvested). Any units that are forfeited pursuant to the 
terms of this section shall be: (i) forfeited immediately on the date of Expulsion, (ii) can-
celled by the Company, and (iii) no longer be outstanding unless and until they are reis-
sued by the Company.  

VIII.9. Involuntary Transfers. 

(a) To the extent an expelled Member retains any Units after Expulsion pursuant to 
Section 8.8 or in the event that all or any portion of a Member’s Membership Interest becomes 
subject to transfer upon death, “Permanent Disability” (meaning the Member has a physical or 
mental impairment that lasts for sixty (60) days and is expected to continue for an additional six 
(6) months or the remainder of the Member’s life and that the physical or mental impairment sub-
stantially limits his or her ability to perform the duties required by this agreement), dissolution, 
attachment or changing order, bankruptcy, a court order upon such Transferring Party’s divorce or 
other dissolution or annulment of marriage, or in the event such Membership Interests become 
subject to any other involuntary transfer (collectively, all of the foregoing events which trigger 
the application of this Section 8.9 shall be referred to in this Agreement as the “Involuntary 
Transfers”), then, for a period of sixty (60) days after the date of receiving notice of such Invol-
untary Transfer, the Company shall have the right to purchase, and the Transferring Party (or his 
or her Representative), shall, upon exercise of such option by the Company, sell to the Company, 
all or any portion of such Membership Interest that is subject to transfer. The Company may exer-
cise such option, at the election of the Managers, by providing written notice thereof within said 
sixty (60) day period to the party or parties from whom the Company desires to purchase Mem-
bership Interests of the exercise of such option stating the number of Units the Company desires 
to purchase. If the Company does not exercise its option to purchase all of the Transferring Par-
ty’s Membership Interests, then for a period ending on the date that is fifteen (15) days after the 
close of the Company’s 60-day option period (“Option Termination Date”), each of the other 
Members (the “Remaining Members”) shall have an option to purchase all, or any portion, of 
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such Membership Interests not purchased by the Company. Such option may be exercised by the 
Remaining Members in proportion to their respective Membership Interests or as they may oth-
erwise agree, by notice to the Transferring Party during such 15-day period. This Section 8.9 does 
not alter a Member’s transfer rights under Section 8.2 of this agreement. 

(b) In the event of an Involuntary Transfer for which the option to purchase all of the 
Membership Interest of the Transferring Party or its Representative has not been exercised by the 
Company or by the Remaining Members as set forth in this Section 8.9 (i.e., the Transferring Par-
ty or its Representative retains all or a portion of the Membership Interest it held prior to the ex-
ercise, if any, of the purchase option under this Section 8.9), or for any Transfer made pursuant to 
Section 8.7, then any portion of that Membership Interest consisting of Units other than Class B 
Units automatically shall be converted to Class B Units on a one-to-one basis as of the Option 
Termination Date. Such Class B Units shall retain the same vesting schedule, including any rights 
to accelerate vesting, as the Units from which the Class B Units were converted. In the event of 
such conversion, the Company shall adjust Schedule A accordingly.  

(c) In the event of death, the purchase price for Membership Interests purchased pur-
suant to this Section 8.9 shall be the Fair Market Value, calculated as of the last day of the month 
immediately preceding the month in which the first option to purchase was exercised. In the event 
of any other involuntary transfer, the purchase price for Membership Interests purchased pursuant 
to this Section 8.9 shall be the Book Value thereof, calculated as of the last day of the month im-
mediately preceding the month in which the first option to purchase was exercised.  

(d) The closing of the purchase and sale of a Transferring Party’s Membership Inter-
ests under Section 8.9 shall take place on the date selected by the Transferring Party and the pur-
chasers or, if not otherwise agreed, on the date selected by the purchasers, which shall not be 
more than sixty (60) days after the later of the Option Termination Date or final determination of 
the purchase price. Unless otherwise agreed by the Transferring Party and the purchasers, the 
purchase price for Membership Interests pursuant to this Section 8.9 shall be paid as follows (i) 
twenty percent (20%) of the purchase price shall be paid by check or by wire transfer of funds on 
the closing; and (ii) the balance of the purchase price shall be paid in four (4) consecutive, annual 
installments, each together with interest at the applicable federal rate pursuant to a promissory 
note mutually acceptable to the seller and the purchaser(s). The payment obligation of the 
maker(s) under the foregoing promissory note shall be secured by a first lien and security interest 
in, and pledge of, the Membership Interests being sold hereunder, but shall otherwise be a non-
recourse obligation of the maker(s). 

(e) Section 8.9 will not apply upon the death or Permanent Disability of a Member 
when the transfer, that otherwise would give rise to the purchase options under this Section 8.9, is 
to an Approved Transferee pursuant to Section 8.2 

VIII.10. Non-US Resident and Alien Transfers. In the event of any Transfer of 
Units, the transferring Member shall either (i) furnish to the Company an appropriate 
affidavit(s) that would eliminate any federal, state, or local withholding requirement 
by the Company and/or the transferee of the Units, or (ii) provide the Company with a 
certification in compliance with applicable guidance that such Member has satisfied 
all applicable withholding requirements. 

                          Section 8.11     Transfer of Member’s Equity in its Own Entity.  In order to prevent the 
Members from doing indirectly that which is herein directly prohibited, except as otherwise set forth in 
this Agreement, at no time during the term of this Agreement may any Member Transfer any equity in its 
own entity (or any interest in or right to acquire any of its equity) without approval in writing by a Two 
Thirds (2/3’s) majority of the Board of Managers. For example, if a Class A Member is a limited liability 
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company, it cannot sell units in its own company in order to indirectly transfer units of the Company and, 
thereby, circumvent the transfer restrictions of this Operating Agreement.   

IX.  
DISSOLUTION, LIQUIDATION AND TERMINATION 

IX.1. Dissolution. The Company will dissolve and its affairs will be wound up 
upon the first to occur of any of the following: 

(a) the unanimous written approval of the Class A Members; or 

(b) the issuance of a decree by a court of competent jurisdiction ordering the dissolu-
tion of the Company. 

For the avoidance of doubt, it is agreed that the death, resignation, withdrawal, Bankruptcy, or expulsion 
of any Member will not dissolve the Company. 

IX.2. Liquidation and Termination. Upon dissolution of the Company, the 
Managers or the other Persons required or permitted by law to carry out the winding up 
of the affairs of the Company shall: 

(a) promptly notify all Members of such dissolution; 

(b) wind up the affairs of the Company; 

(c) prepare and file all instruments or documents required by law to be filed to re-
flect the dissolution of the Company; and 

(d) after paying or providing for the payment of all liabilities and obligations of the 
Company as described below, distribute the assets of the Company as provided by the terms of 
this Agreement, including Section 9.3. 

IX.3. Distribution of Assets.  

(a) General. Upon dissolution of the Company and the sale of its assets, the proceeds 
of such sale or the assets of the Company will be allocated as set forth below: 

(i) first, to pay all outstanding liabilities and expenses of the Company (oth-
er than those specified in Section 9.3(b)); 

(ii) second, to repayment of outstanding loans, if any, made by Members to 
the Company; and 

(iii) third, to the Members in accordance with the order and priority set forth 
in Section 4.5(a) (subject to Section 4.5(c)). 

(b) Adjustments to Capital Accounts. It is intended that the distributions set forth in 
Section 9.3(a) comply with the intention of Regulations Section 1.704-1(b)(2)(ii)(b)(2) that liqui-
dating distributions be made in accordance with positive Capital Accounts. However, if the bal-
ances in the Capital Accounts do not result in such requirement being satisfied, no change in the 
amounts of distributions pursuant to Section 9.3(a) shall be made, but rather, Profits (and items 
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thereof) and Losses (and items thereof) will be allocated among the Members in accordance with 
Section 4.1 and Section 4.2 hereof so as to cause the balances in the Capital Accounts to be in the 
amounts necessary so that, to the extent possible, such result is achieved. 

(c) Procedure. Distributions made pursuant to this Section 9.3 will be made within 
the time periods prescribed by the Regulations. Liquidating distributions may be made in cash or 
in kind or partly in each, provided that any assets distributed in kind are distributed on the basis 
of their fair market values at the time of distribution, in each case as determined by the Managers. 
Appropriate arrangements may be made to establish reserves for unknown or contingent liabili-
ties as the Managers may determine.  

IX.4. Waiver of Right to Partition and Decree of Dissolution. As a material 
inducement to each Member to execute this Agreement, each Member covenants and rep-
resents to each other Member that, during the existence of the Company, no Member, nor 
such Member’s heirs, representatives, successors, transferees or assigns, will attempt to 
make any partition of any Company assets whether now owned or hereafter acquired, and 
each Member waives all rights of partition provided by statute or principles of law or eq-
uity, including partition in kind or partition by sale. The Members agree that irreparable 
damage would be done to the goodwill and reputation of the Company if any Member 
should bring an action in a court to dissolve the Company. The Members agree that there 
are fair and just provisions for payment and liquidation of the interest of any Member, 
and fair and just provisions to prevent a Member from selling or otherwise alienating 
such Member’s interest in the Company. Accordingly, each Member hereby waives and 
renounces such Member’s right to such a court decree of dissolution or to seek the ap-
pointment by court of a liquidator or receiver for the Company. 

X.  
GENERAL PROVISIONS 

X.1. Notices. Any notice given hereunder shall be deemed duly given (a) 
three (3) days after being mailed by registered or certified mail, return receipt requested, 
postage and registration or certification charges prepaid, or (b) one (1) day after being 
deposited with a national, overnight air courier service, marked for delivery on the next 
business day, addressed: 

(a) in the case of the Company, to 1931 Poplar Drive Loveland, OH 45140 Attn: 
Manager; and 

(b) in the case of any Member, to the address set forth on Schedule A; 

or to such address as any party may specify in writing to the other parties. Notwithstanding the foregoing, 
any notice shall be deemed given upon deposit in the mail or with the overnight air courier if simultane-
ously confirmed by facsimile or email delivery to the necessary parties as specified above. Any party 
hereto may change his, her or its address for service of such notices to such other address as said party 
shall designate by written notice given to the others as herein provided at least five (5) days prior to the 
effective date of said change of address. If any such changed address shall be outside the United States of 
America, the effective time for notices by mail shall be extended by five (5) days and the effective time 
for all other forms of notices shall be extended by two (2) days. 

X.2. Integration. This Agreement embodies the entire agreement and under-
standing among the Members and supersedes all prior agreements and understandings, if 
any, among and between the Members relating to the subject matter hereof. 
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X.3. Applicable Law. This Agreement and the rights of the Members shall be 
governed by and construed and enforced in accordance with the laws of the State of 
Ohio. 

X.4. Jurisdiction and Venue. This Agreement and its subject matter have sub-
stantial contacts with the State of California, and all actions, suits, or other proceedings 
with respect to this Agreement shall be brought only in a court of competent jurisdiction 
sitting in San Francisco County, California or in the Federal District Court having juris-
diction over San Francisco County, California. In any such action, suit, or proceeding, 
such court shall have personal jurisdiction of all of the parties hereto, and service of 
process upon them under any applicable statutes, laws, and rules shall be deemed valid 
and good. 

X.5. Severability. In case any one or more of the provisions contained in this 
Agreement or any application thereof shall be invalid, illegal or unenforceable in any re-
spect, the validity, legality and enforceability of the remaining provisions contained here-
in and any other application thereof shall not in any way be affected or impaired thereby. 

X.6. Binding Effect. Except as herein otherwise provided to the contrary, this 
Agreement shall be binding upon, and inure to the benefit of, the Members and their re-
spective heirs, executors, administrators, successors, transferees and assigns. 

X.7. Recitals. The Recitals hereto are incorporated herein by reference. 

X.8. Terminology. All personal pronouns used in this Agreement, whether 
used in the masculine, feminine, or neuter gender, shall include all other genders; and the 
singular shall include the plural, and vice versa. Titles of Articles and Sections are for 
convenience only and neither limit nor amplify the provisions of this Agreement itself. 

X.9. Amendments. 

(a) This Agreement may be amended by the Managers without the approval of any 
Member if such amendment is: (a) for the purpose of clarification and does not change the sub-
stance hereof; (b) necessary or appropriate to satisfy requirements of the Code or the Regulations 
or of any Federal or state securities laws or regulations (in which case such amendment may be 
made effective as of the date of this Agreement); and/or (c) as provided in Section 3.2(a) and for 
the purpose of admitting or substituting Members in accordance with this Agreement. 

(b) Except as expressly provided in Section 10.9(a), amendments to this Agreement 
shall require (i) the approval of the Managers, and (ii) the consent of a majority of the Voting 
Units, provided however, that each Member to be affected must give its written consent to any 
amendment that would (i) increase the amount of the Capital Contribution payable by such Mem-
ber, (ii) increase the personal liability of such Member, or (iii) cause such Member’s share of the 
Company’s assets to be modified unless all interests of Persons or entities who are Members of 
the same class are similarly modified. 

X.10. Mutual Drafting. The parties hereto are sophisticated and have been rep-
resented by counsel who have carefully negotiated the provisions hereof. As a conse-
quence, the parties do not intend that the presumptions of any laws or rules relating to the 
interpretation of contracts against the drafter of any particular clause should be applied to 
this Agreement and therefore waive their effects. 

X.11.  Representation. Each party hereto acknowledges and agrees that (A) (i) 
Ulmer & Berne LLP has previously, is currently, and/or may in the future represent one 
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or more of the Company, the Members, the Managers, the Officers and/or their respective 
Affiliates, (ii) in connection with this Agreement, Ulmer & Berne LLP is representing the 
Company and the Managers, only, (iii) no current or future conflicts of interest may be 
asserted on the basis of the services rendered by Ulmer & Berne LLP in connection with 
this Agreement, such conflicts being hereby waived, and (iv) Ulmer & Berne LLP shall 
be permitted to represent the Company, the Members, the Managers, the Officers and/or 
their respective Affiliates in connection with any matter whatsoever, now or in the future, 
including but not limited to any litigation with any other Member or their Affiliates; and 
(B) each party hereby waives any conflict of interest that may arise in connection with 
any or all of the same. 

X.12. Representations and Warrantees. Each Member, and for Member that is 
not a natural person each Person executing the Agreement on behalf of such Member, 
directly or indirectly, hereby represents and warrants to the Company and each other 
Member that such Member: 

(a) if the Member is not a natural person, it is duly organized, validly existing, and in 
good standing under the laws of its state of organization and that it has full organizational power 
to execute and agree to the Agreement and perform its obligations hereunder; 

(b) understands and acknowledges that the Units held by such Member were granted 
under an exemption from registration provided for in the Securities Act, and accordingly, must be 
held indefinitely by such Member unless the Units are subsequently transferred in transactions 
that are either registered under the Securities Act or exempt from registration;  

(c) understands that the Company is under no obligation to register the offer and sale 
of the Units under the Securities Act or to file for or comply with an exemption from registration, 
and recognizes that exemptions from registration, in any case, are limited and may not be avail-
able when such Unitholder may wish to offer, sell, transfer, pledge or otherwise dispose of the 
Units; 

(d) acknowledges that this transaction has not been scrutinized by the United States 
Securities and Exchange Commission or by any federal or state or foreign regulatory or govern-
mental authority charged with the administration of the securities laws;  

(e) has such knowledge and experience in financial and business matters as to be ca-
pable of evaluating the merits and risks of owning the Units, has fully considered, for purposes of 
owning the Units, and understands that: (i) owning the Units is a speculative investment which 
involves a high degree of risk of loss of the entire investment by such Member; (ii) that there will 
be no public market for the Units and accordingly, it may not be possible for the Member to liq-
uidate the Units in case of an emergency; and (iii) such Member’s right to transfer the Units is 
limited as set forth herein and under law;  

(f) has had the opportunity to discuss the tax consequences of ownership of the Units 
with such Member’s attorney, and/or accountant or other representatives, if any;  

(g) will own the Units solely for such Member’s own account, for investment purpos-
es only, and not with a view to, or in connection with, any resale or distribution thereof and such 
Member has no contract, undertaking, understanding, agreement or arrangement, formal or in-
formal, with any Person to sell, transfer, pledge or otherwise transfer to any Person or otherwise 
dispose of the Units, or any part thereof, any interest therein or any rights thereto and no present 
plans to enter into any such contract, undertaking, agreement or arrangement; and 

!48



(h) is not subject to any of the “bad actor” disqualifications described in Rule 506(d)
(1)(i) through (viii) of the Securities Act. 

X.13. The representations and warranties set forth in this Section 10.13 are 
made by each Member and such Member hereby agrees that such representations and 
warranties shall survive the grant of the Units by the Company to such Member. Except 
as expressly set forth in this Agreement, each Member acknowledges and agrees that 
there have been no representations, guarantees or warranties, of any nature or kind, 
whether express or implied, made to such Member by the Company, any other Member, 
or by any other Person. Each Manager represents and warrants to the Company and each 
Member that he, she or it is not subject to any of the Disqualification Events.   

X.14. Counterparts. This Agreement may be executed simultaneously in two or 
more separate counterparts, any one of which need not contain the signatures of more 
than one party, but each of which will be an original and all of which together shall con-
stitute one and the same agreement binding on all the parties hereto. Delivery of an exe-
cuted counterpart of a signature page to this Agreement via telephone facsimile transmis-
sion or portable document format (.pdf) shall be effective as delivery of a manually exe-
cuted counterpart of this Agreement.  

X.15. Power of Attorney. Each Member irrevocably constitutes and appoints 
each Manager (so long as such Manager remains a Manager of the Company), with full 
power of substitution, his or her true and lawful attorney in his name, place and stead to 
make, execute, acknowledge, deliver and file: (a) any certificates or other instruments 
which may be required to be filed by the Company under the laws of the State of Ohio or 
of any other state or jurisdiction in which the Managers shall deem it advisable to file; (b) 
any documents, certificates or other instruments which may be required or deemed desir-
able by the Managers to effectuate the provisions of any part of this Agreement or carry 
on the day-to-day business activities of the Company; (c) all documents, certificates or 
other instruments that may be required to effectuate the dissolution and termination of the 
Company, to the extent such dissolution and termination is authorized hereby; and (d) 
any documentation required to effectuate the provisions of Article VI hereof. It is ex-
pressly intended by each of the Members that the power of attorney set forth in this Sec-
tion 10.15 is coupled with an interest, is irrevocable and shall survive the death, incompe-
tency or adjudication of insanity of each such Member. The foregoing power of attorney 
shall survive the delivery of an assignment by any Member of his entire interest in the 
Company, except that where an assignee of such entire interest has become a Member, 
then the foregoing power of attorney of the assignor Member shall survive the delivery of 
such assignment for the sole purpose of enabling the Managers to execute, acknowledge 
and file any and all instruments necessary to effect such substitution. Each Member here-
by revokes any and all previous proxies or powers of attorney with respect to such Mem-
ber’s Units 

X.16. By executing this Agreement each of the undersigned hereby repre-
sent, warrant and certify to the Company that the undersigned is: (i) an individual who is 
a US citizen, (ii) a US resident alien, (iii) a corporation, partnership, company or associ-
ation created or organized in the United States or the Laws of the United States, (iv) an 
estate (other than a foreign estate) or (v) a domestic trust (as defined in Regulation Sec-
tion 301.7701-7).  

[SIGNATURE PAGE FOLLOWS] 
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SCHEDULE A 

MEMBER SCHEDULE 

Member/Address
Capital 

Contribu-
tions

Class A 
Units Class B Units

Total     
Units Out-
standing

Percentage 
of Total 

Outstand-
ing Units

BENDER ENTER-
PRISES, LLC $15,000 500 0 500 50%

SCHMIDION BREW-
ING, LLC $15,000 500 0 500 50%

Total 1000 0 1,000 100%
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SCHEDULE B 

FORM OF JOINDER  

VERGE BREWING LLC 
COUNTERPART SIGNATURE PAGE 

The undersigned, desiring to become a Class B Member and enter into the Limited Lia-
bility Company Agreement (the “LLC Agreement”) of Verge Brewing LLC, an Ohio limited liability 
company (the “Company”), hereby executes this Counterpart Signature Page to be attached to the LLC 
Agreement and agrees to all the terms and provisions thereof and to be bound thereby. The undersigned 
hereby constitutes and appoints each Manager of the Company, with full power of substitution, his, her or 
its true and lawful attorney in his, her or its name, place and stead to make, execute, sign, acknowledge, 
swear to, deliver, record and file any documents or instruments which may be considered necessary or 
desirable by the Managers to carry out the provisions of the LLC Agreement, including, without limita-
tion, an amendment or amendments to the LLC Agreement for the purpose of adding the undersigned and 
others as Members in the Company as contemplated by the LLC Agreement (which amendment(s) the 
undersigned hereby joins in and executes, hereby authorizing this Counterpart Signature Page to be at-
tached to any such amendment(s)) and of otherwise amending said LLC Agreement, from time to time. 
The power of attorney hereby granted shall be deemed to be coupled with an interest and shall be ir-
revocable and shall survive the death or incompetency of the undersigned. Execution of this Counterpart 
Signature Page (and an appropriate subscription agreement, if any) shall constitute execution of the LLC 
Agreement, and when such page is attached thereto, shall become a part thereof. 

IN WITNESS WHEREOF, the undersigned has executed this Counterpart Signature Page 
to the Limited Liability Company Agreement of Verge Brewing LLC as of _____________, 20___. 

MEMBER: 

        
(Signature of Member) 

      Name:         

              
(Residence Street Address--See Note Below) 

              
(City                 State             Zip Code) 
  
(NOTE: The address given above must be the residence 
address of the Member.) 
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