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PROCEEDINGS   

THE COURT:  I'm calling the case of

Stilwell Activist Investments, LP versus Wheeler

Real Estate Investment Trust, Inc.  Case number

C-03-CV-19-000195. 

Counsel, could you please identify

yourselves and spell your names for the record.

MR. SHER:  Good morning, Your Honor.

Joel Sher for Plaintiff.  S-h-e-r.  I'll introduce

my co-counsel who has been admitted pro hoc, Mr.

Thomas Fleming, F-l-e-m-i-n-g.  

MR. FLEMING:  Good morning, Your

Honor.

THE COURT:  Good morning.  

MR. SHER:  Thank you, Your Honor. 

MR. MCFARLAND:  Good morning, Your

Honor, Robert McFarland, McGuire Woods for the

Defendant Wheeler Real Estate Investment Trust,

Inc.  That's Robert and McFarland, M-c, big

F-a-r-l-a-n-d.   

THE COURT:  Good morning, everyone. 

This is in on Defendant Wheeler Real

Estate's Motion to Dismiss the Complaint. 

So, Mr. McFarland, I'll hear from you.

MR. MCFARLAND:  Thank you, Your Honor.
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Your Honor, the Complaint was filed in

February of this year and it's essentially based

on what we say is an incorrect reading of Maryland

Statute 2 Section 513.  

The Plaintiff, who is not simply the

largest shareholder of my client's real estate

investment trust, a publically traded trust, but

an activist investor who last year mounted a proxy

fight against the company and lost and is

currently involved in a proxy fight against the

company, including Joseph Stilwell has nominated

himself and two other people for the Board of

Directors.  And that is something that will be

dealt with later on.

But the suit, Your Honor, follows a

request that we received -- 

THE COURT:  When I read your memos, I

didn't see any argument that there was an improper

purpose for this request.  

MR. MCFARLAND:  I'm not saying

improper purpose.  I'm just giving you background. 

THE COURT:  You're not going that

route?   

MR. MCFARLAND:  No.  No.  

THE COURT:  Okay.  Go ahead. 
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MR. MCFARLAND:  I mean, I think, Your

Honor, one doesn't have to be a tremendous reader

of tea leaves to see that this information is

requested for likely a derivative suit that may

come down the road.  

And if they file a derivative action

and it survives then we get into discovery and

some of these things may be relevant in discovery.

THE COURT:  Well, that's sort of what

I was thinking.  I'm wondering why we're doing

this, but go ahead. 

MR. MCFARLAND:  I don't know, Your

Honor, because the Statute is pretty clear to --

THE COURT:  The Statute is not clear,

but go ahead.  

MR. MCFARLAND:  Well, 2-513, Your

Honor sets forth what we're obligated to provide. 

THE COURT:  Do you have a definition

of, what is it -- books of account?  

MR. MCFARLAND:  Yes, Your Honor. 

THE COURT:  You do? 

MR. MCFARLAND:  The best definition,

we've looked at all the dictionaries and whatnot

--

THE COURT:  Do you have a case that
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says, a Maryland case that says that? 

MR. MCFARLAND:  Unfortunately no, Your

Honor.

THE COURT:  Does the Statute define

it?  

MR. MCFARLAND:  It doesn't define it

further, Your Honor.

THE COURT:  All right.  Then it's not

clear, so go ahead.  

MR. MCFARLAND:  But I think the best

definition, Your Honor, would be it's a general

ledger.  Books of account is a general ledger, and

that's what was requested. 

What's clear is when we look at the

request, the 13 requests here, including all of

the subparts -- and that was attached, Your Honor,

as Exhibit A to the Complaint and then Schedule A

to Exhibit A.

And I will say, Your Honor, much of

what is requested here is confidential proprietary

information that we don't give any shareholders.

It's not that we're picking out

Stilwell Activist, this is not public information

that goes to the shareholders.  And particularly,

I mean -- 
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THE COURT:  So you know what my

problem with that is, Mr. McFarland?  This is here

on a Motion to Dismiss.  

MR. MCFARLAND:  Right. 

THE COURT:  And all I know is what's

alleged in the Complaint.  And I don't know that

what you just said is a fact. 

So my problem with this is we're here

on a Motion to Dismiss. 

MR. MCFARLAND:  Absolutely.

THE COURT:  And even though you might

be absolutely correct and it might change a

ruling, I don't know that at this point. 

MR. MCFARLAND:  No, Your Honor.  But

what we do know is, we look at the request, right.

That's what we're -- the request for information.  

THE COURT:  Yeah.  

MR. MCFARLAND:  We compare them to the

Statute. 

THE COURT:  Right. 

MR. MCFARLAND:  And so what is -- if

we look at the request, number 1, all materials

reviewed or considered by the Board or any

committee thereof in connection with the decision

to loan approximately 12 million dollars for the
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Sea Turtle Project. 

And a number of these relate to the

Sea Turtle Project.  

THE COURT:  Right.   

MR. MCFARLAND:  Whatever books of

account means, Your Honor, it doesn't encompass

specific financial analysis and documents.  That's

-- I mean, the Court, you're right --

THE COURT:  I don't know.   

MR. MCFARLAND:  --since the

Legislature didn't more fully define books of

account, I think the Court goes to common business

meaning.

And if you look in the business

dictionaries or even Merriam-Webster, books of

account comes out as --

THE COURT:  See, we're not getting

anywhere.  Because I can order that you produce

books of account, which you probably think you

already have.  

My point is, I don't know whether

these are part of the books of account or not.  

MR. MCFARLAND:  Oh, I think the Court

can, as a matter of law, Your Honor, make the

determination that these are clearly not books of
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account.

For example --

THE COURT:  You might be able to if

there's some explanation of these documents.  You

know, everybody is referring -- you're referring

to SEC filings.  I don't know what they look like.

MR. MCFARLAND:  Right, Your Honor,

but--

THE COURT:  Go ahead.  Go ahead.  

MR. MCFARLAND:  So for example, Your

Honor, in addition to all of the financial

analysis they request, all materials reviewed or

considered by the Board or any -- this is number 6

-- or any committee thereof in connection with the

decision to terminate Mr. Wheeler.   That can't be

books of account.

THE COURT:  You're probably right.

Nobody has gone down these one by one and analyzed

each one of the requests.  You just kind of threw

it all up there against the wall, and I don't know

what -- nobody has really asked me to go over them

one by one.  

MR. MCFARLAND:  I think, Your Honor,

if we do that and we did that as a group--

THE COURT:  You might have to, but go
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ahead.  

MR. MCFARLAND:  --none of the 13

qualify.  

Books of account can't mean specific

information about a claim brought against the

company.  Similarly, books of account cannot

involve a personnel file or documents related to

the resignation of a woman who was an employee of

the company.  That's just not books of account.

What Mr. Stilwell is asking here is

for this Court to go beyond the Statute 2 Section

513 and treat him differently than any other

shareholder, which we're not entitled to do and

can't do, and the Court shouldn't permit.  This is

a fishing expedition.  It's requesting documents

for other -- whatever purpose.  And I'm not saying

improper. 

THE COURT:  Actually, I think I read

somewhere doing the research that you actually --

you can, unless it's prohibited by your Charter,

you can produce documents that are not specified

in 2-513.  

MR. MCFARLAND:  Sure.  We could, Your

Honor --

THE COURT:  You have to produce what's
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required by 2-513.  

MR. MCFARLAND:  Correct. 

THE COURT:  You can always give more,

I think.  

MR. MCFARLAND:  But the concern for a

publically traded company, Your Honor, to give

certain information that the rest of the

shareholders don't have to one shareholder?

That's not -- I don't think that would be

appropriate for a publically traded company to

favor one shareholder. 

THE COURT:  All right.  Well, I get

that argument.   

MR. MCFARLAND:  Yeah.

THE COURT:  But that's different than

what books of account means.  That's what I'm

struggling with. 

MR. MCFARLAND:  Right.  And I think,

Your Honor, that this Court can -- and I recognize

we're here on a Motion to Dismiss.  And we'll take

the allegations as true, but this isn't a case

about allegations.  This is a request for

production dressed up as a Complaint because there

isn't litigation for the request of production to

be made in, quite frankly.
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THE COURT:  There's what?  

MR. MCFARLAND:  Because there's not a

litigation, a pending litigation otherwise for

this request for production to be made in. 

So the Complaint is asking this Court

to order us to produce things.  It cites the

Statute but gives no precedent that any of the

things requested here fall under the Statute.  And

we do know from the Court of Appeals in Oliveira

that Maryland's law is different from, say,

Delaware's.  It is more restrictive.  Oliveira --

THE COURT:  I don't think Oliveira

helps us much at all.

MR. MCFARLAND:  Well, it at least

gives -- it's fairly recent and it does at least

reference the Statute, Your Honor.

THE COURT:  It might reference the

Statute, but -- 

MR. MCFARLAND:  I mean -- and we can

go one by one, Your Honor, or the Court can -- I

think that is what has to be done here.  

What we're saying is we looked at this

request.  I mean, first there was a letter request

made to us.  We responded to that in writing on

January 10th.  And then when Stilwell Activist
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didn't like the response, they filed this

Complaint.

And what we're saying to the Court is,

when you look at Schedule A, the 13 -- not

including subparts, items that are requested, none

of those fall within the definition in 2-513

Subsection 1, the Corporation's books of account

and its stock ledger.  And we've provided the

stock ledger.  No dispute about that.   

THE COURT:  Okay.   

MR. MCFARLAND:  I'm just -- Your

Honor, I know you're pondering this and if there

are any questions the Court has, I don't want to

repeat myself.  I --

THE COURT:  I don't have any questions

right now.  

All right.  Thank you, Mr. McFarland.  

MR. MCFARLAND:  Thank you.

THE COURT:  All right.  Mr. Sher? 

MR. SHER:  Thank you, Your Honor.

I think Your Honor is right and Mr.

McFarland is right.  There's no definition in the

case law and the Court of Appeals, the Court of

Special Appeals really hasn't defined anything

yet.  We've all cited the cases, Oliveira, Judge
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-- I guess it was Judge Adkins writing for the

majority.

THE COURT:  I'm sorry? 

MR. SHER:  In Oliveira, the Court

didn't really define it.  

THE COURT:  Not that I saw.  

MR. SHER:  The only case I think

that's helpful for Your Honor today is the 1910

case of Wight, Wight v. Heublein.  And it sort of

gets to something Your Honor said a few moments

ago.

In that case, and it's going back to

-- you have to be old enough to remember what a

demurer is.  But in that case the Court of Appeals

remanded the case because the lower Court had

decided the issue was a matter of law based on the

pleadings and the Court of Appeals said, no,

you've got to send it back because you have to

have a record.  A demurer is not a proper way to

resolve this issue.

And I would suggest, Your Honor, and

I'll go through the Statute in a moment, that

books of account may mean one thing if you have a

closely held family business.  If I'm running a

snowball stand on Joppa Road, books of account
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means one thing. 

But if I'm a publically traded company

listed on the NASDAQ, subject to the SEC

requirements and I've gone out and taken public

money from clients such as mine and other people,

what books of account are in that instance has got

to be different than the books of account in a

small family owned business.  It just has to be.

But I don't think Your Honor can make

that ruling as a matter of law today.  I think

this is a Motion to Dismiss.  I think it has to be

denied.  And I think some focused discovery would

be appropriate. 

So for instance, Your Honor, when you

look at 2-512 and 2-513 as we say in our papers,

if books of account simply meant that you give up

the 10K which by the way, Your Honor, you or your

clerk can get on the internet right now, go to

EDGAR, you could get the 10K.  You could get what

anyone else in the world can get, which is what he

gave us.

But if books of account meant the same

thing as I think the term is annual statement of

affairs, why did the Legislature put it in there?

It had to have some meaning other than just what
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we were given.  

So it seems to me you need a little

bit of discovery to figure out, okay, this is a

big -- it has real estate holdings throughout the

United States.  What are its books of account

against that.  What does it maintain against that?

You can then go through the 13 categories. 

And I can suggest, Your Honor, if you

look at the 10K in the footnotes, the things we

are asking for I can tie to a footnote in the 10K.

So it's not as if these aren't relevant to what

was already publically disclosed. 

You've disclosed that there was an

insider deal for this Sea Turtle.  You disclosed

that you wrote down the value.  There's litigation

pending where they have fired Mr. Wheeler and he's

cross claimed them alleging that there are -- the

financial statements are incorrect. 

So against that backdrop which is what

you would hear if we gave you a record, you could

then say, okay, two things the Court could decide

at that point in time.

I find this is what books and records

means for a publically traded company.  And if

there's truly a legitimate concern about
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confidentiality, there is a case that says Your

Honor could fashion relief and require that we

sign a confidentiality agreement.  And I forget --

I think that's the Hogan case, Your Honor, that we

cite to.

THE COURT:  Right. 

MR. SHER:  So you would have that

ability, but you'd have to have a record. 

And I might suggest something else,

Your Honor.  85 percent of the REITs in the United

States are incorporated in Maryland.

THE COURT:  I'm sorry?   

MR. SHER:  85 percent of the Real

Estate Investment Trusts are incorporated in

Maryland.  Maryland is to REITs what Delaware is

to corporations.  I think Your Honor's ruling is

going to have a wider impact than just this case.

It could go up on appeal.  I think you need a

record.  

And I think at this point in time,

Your Honor, in light of that, I don't see how you

can do anything other than -- with all due

respect, never tell a judge what to do --but I

don't see how you can do anything other than just

deny the motion.  Let's have a -- we can expedite
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this matter as quickly as you can.

Mr. McFarland and I can meet.  We can

agree on some narrow discovery and then we can

come back and have a hearing and you'd have a

record and then you could make a ruling.

THE COURT:  All right.  

MR. SHER:  Thank you, Your Honor.

THE COURT:  Thank you, Mr. Sher.  

Mr. McFarland -- 

MR. MCFARLAND:  Yes, Your Honor.

THE COURT:  Anything further?  

MR. MCFARLAND:  This isn't a case for

discovery.  This is a Complaint that says we

requested these documents, you didn't give them to

us and asking the Court to order us to give them.

I say to the Court, with all due

respect, the Court can look at the items requested

and find under the Statute that they are not books

of account and therefore dismiss the Complaint

because what is being demanded are not books of

account.

And with all due respect, if it's

public information that the Plaintiff is seeking,

then he has access to it.  He doesn't need us to

produce it.  The problem is --
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THE COURT:  I think he wants more than

what's public.  

MR. MCFARLAND:  Exactly.  He wants

more for his purposes that we don't give to all of

the shareholders.  

THE COURT:  Maybe you have to.  That

doesn't really -- 

MR. MCFARLAND:  The SEC is very clear

what we --

THE COURT:  That begs the question,

doesn't it?   

MR. MCFARLAND:  No.  The Statutes in

the SEC set forth what we have to give to all of

the shareholders, and we comply with that.  This

isn't a claim that we withheld something that

should have gone to all of the shareholders. 

This is a claim for specific --

THE COURT:  I don't know if -- if

that's your argument that the Maryland Law is

equivalent to the SEC requirements, you're going

to have to brief that one because -- 

MR. MCFARLAND:  I'm not saying it's

equivalent. 

What I'm saying is, what we are

required to do is governed by the SEC and Maryland
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law. 

THE COURT:  Yeah.  And they might be

different. 

MR. MCFARLAND:  They may be.  But

we're here under 2-513.

THE COURT:  Right.  Right.  

MR. MCFARLAND:  And what I've since --

THE COURT:  So maybe you did comply

with the SEC.  That doesn't address the question

whether you complied with Maryland corporate law

2-513.   

MR. MCFARLAND:  Right.  But this Court

can look at these requests and find as a matter of

law at this point in the proceeding that they are

not within books of account or -- they're

obviously not a stock ledger.  

I don't know what discovery we're

going to do that's going to help this Court

determine whether these 13 items, including

personnel files and things relating to claims

could possibly be books of account.  

The Plaintiff has submitted a

Complaint that asks for these items and I think

this Court can look at them and say no, these are

not what the Statute is requiring for a
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shareholder -- admittedly this is under 513 with a

shareholder of 5 percent or more.  

THE COURT:  All right.  Thank you, Mr.

McFarland.  

Well, the issue is whether the

documents requested by the Plaintiff are, "books

of account" under the Corporations and

Associations Article Section 2-513A1.  

The term "books of account" is not

defined in the Statute or under Maryland case law

that this Court could find or that the parties

have cited to the Court.

One of the parties referenced the

treatise by James J. Hanks, Jr. entitled Maryland

Corporation Law.  That treatise is cited favorably

by the Court of Special Appeals in Hogans versus

Hogans Agency, Inc. 224 Maryland App. 563 at page

573, decided by the Court of Special Appeals in

2015.  

So since the Court of Special Appeals

cited this treatise, so will I.  In this treatise

entitled Maryland Corporation Law by James Hanks,

Section 7.18 the Court discussed the requirement

under Section 2-513 that stockholders -- and,

again, there's no dispute that this stockholder
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Plaintiff held the stock of at least 5 percent for

at least six months.  That requirement has not

been raised as an issue.  

In any event, back to Mr. Hanks'

Maryland Corporation Law.  Such a stockholder who

holds 5 percent of the stock for at least six

months may, on written request, inspect and copy

during usual business hours the corporation's

books of account and its stock ledger. 

The Court discussed a predecessor

Statute and the right to inspect the "accounts" of

the corporation. 

This is in Weihenmayer versus Bitner

which the Court said:  The right to inspect the

accounts of the corporation is unconditional and

unqualified.  The stockholder has the right to the

information contained in the accounts of the

transactions of the corporation and he has a right

to obtain this information by his own personal

inspection of them.

He is not required to accept anything

else in lieu of or as a substitute for this

personal examination.  If this be denied him, an

action for damages would be a very inadequate and

imperfect remedy.

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



    22

Further down the Court said:  The

intention of the Statute was that the stockholder

should have a full opportunity of informing

themselves of the business of the corporation and

that nothing should be concealed from them.

The Statute recognized the fact that

the stockholders were the owners of the property

of the corporation and not the President and

Directors.

A little further along, still in

Section 7.18, the Treatise states:  The meaning of

the statutory term "books of account" is not

clear.  However, it is likely especially because

of the use of the word "account" that the term

refers only to financial records and not to other

corporate records. 

It is clearly broader than the annual

statements of affairs that may be inspected by any

stockholder.  

And then further along still in

Section 7.18 the treatise states:  Section 2-512

and 2-513 were intended to strike a delicate

balance between a shareholder's right to inspect

his company's records and management's need to

conduct day to day business without undue
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interference. 

Section 2-513 recognizes that

stockholders with a larger and longer stake in the

corporation have the right to more information

than smaller, newer stockholders.  

So that gives me a framework, although

it still doesn't answer the specific question

about what is meant by books of account.  I would

certainly agree with Mr. Hanks' treatise that it

is not clear.  

I'm looking at Schedule A, the request

for documents by the Plaintiff in this case and

it's not clear to this Court whether some of the

requests are included in the "books of account" of

the Defendant.  I think some of them clearly are

not, such as, as Mr. McFarland said, materials

regarding the resignation of Directors or the

hiring of the Directors or materials reviewed by

the Board with respect to employment agreements of

Directors or employees. 

There are, however, a number of

financial materials requested concerning this Sea

Turtle project that may or may not be books of

account.  I don't know and I don't think I can

determine it just based on the Complaint itself.
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And, again, I go back to my point with

Mr. McFarland.  We're here on a Motion to Dismiss.

I cannot make findings of fact at this procedural

juncture.  

So I agree with Mr. Sher's argument

that there is some limited discovery that needs to

create a record as to these documents and

materials that have been requested in order to

determine whether they are "books of account". 

So we're here on a Motion to Dismiss.

There hasn't been really any item by item analysis

or request that I do an item by item analysis of

each one of these requests which I think will need

to be done at some point when there's a record

that has been created. 

So, again, given the fact that this is

a Motion to Dismiss and I cannot determine just

based on the allegations that are in the Complaint

as to what is or what is not requested that is

considered books of account, the Motion to Dismiss

is denied. 

However, I will limit discovery at

this point.  I won't order that the Defendants

produce any of these records at this time.  But,

counsel, you may conduct limited discovery to
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determine what may or may not be factually

included in the books of account of the

corporation.  So discovery at this point is

limited to determining what -- which of these

materials would be included in the books of

account.  

There might be some -- I'm sure there

will be disagreement between the parties as to

what constitutes the books of account.  So I guess

we'll have to deal with those issues as they come

up.

But you can at least, I think without

the documents being produced, should be able to

get testimony from the corporate directors or

employees as to how these records are kept, what

records they have, when they were created, who

created them, that sort of factual determination

as to what is a books of account. 

I would think factually what is a

books of account has changed a lot over the years

since these Statutes were written and now we have

Quickbooks and computers and all that stuff.

There's just not a simple ledger any more.  

So I'll leave it to you guys to figure

it out from this point, at least as to what
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factual record you want to create, if you want to

have the Court decide this as a matter of law. 

I'm not inviting the Motion for

Summary Judgment, but I'm suggesting that might be

the way to proceed once there's a record that can

be made as to each one of these items, what they

are. 

And maybe this will be the case that

defines what is a -- what is meant by books of

account.  I'm always surprised when these cases

come up I have hearings and it hasn't been decided

before.  You'd think everything was decided by

now. 

But in any event, it's an interesting

question.  Thank you for your memos and your

presentations. 

MR. SHER:  Thank you, Your Honor.

MR. MCFARLAND:  Thank you, Your Honor.

MR. FLEMING:  Thank you, Your Honor.

THE COURT:  Thank you.

So the Motion to Dismiss is denied.  I

guess I'll sign an Order saying the parties are

allowed limited discovery as to determination of

what is meant by the books of account.   

MR. SHER:  Would you want us to submit
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an Order or --

THE COURT:  You can.  I'm going to let

you -- I usually do them myself.  I don't want to

put you to the trouble, but since it could be

questionable as to if you -- see if you can agree

on what the limited discovery would be.

Because if you can submit an Order

that you both -- it wouldn't be a Consent Order

because I don't want you to give up -- anybody

give up their rights of appeal.  But if you both

at least approve the form, given the order that --

ruling that I've made, you might be able to come

up with an agreeable order.  

MR. SHER:  I would only put in the

order limited discovery and then the two of us can

work on what it means later.  I think that's best.

MR. MCFARLAND:  I was going to say,

Your Honor, I think I'd rather have two orders.

Because we may well need to come to the Court,

frankly, on what -- 

THE COURT:  We can do it in one Order.

I'll do the order. 

MR. SHER:  You should do the Order,

Your Honor.  

THE COURT:  I'll do it. 
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MR. SHER:  You can already tell, this

is one for you.

THE COURT:  I'll do it.

All right.  Any other questions or

anything else I can address today? 

MR. SHER:  Thank you, Your Honor. 

MR. MCFARLAND:  No, Your Honor.  Thank

you very much.  

THE COURT:  Thank you.  All right.

Court's in recess. 

(Proceedings concluded at 10:09 a.m.) 
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