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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

In the Matter of:

CAPITALA FINANCE CORP.,
CAPITALSOUTH PARTNERS FUND I
LIMITED PARTNERSHIP,
CAPITALSOUTH PARTNERS F-II, LLC,
CAPITALSOUTH PARTNERS SBIC
FUND I, L.P.,

CAPITALSOUTH PARTNERS SBIC F-lII,
LLC, CAPITALSOUTH PARTNERS
FLORIDA SIDECAR FUND I, L.P., CSP-
FLORIDA MEZZANINE FUND I, LLC
and

CAPITALA INVESTMENT ADVISORS,

4201 Congress St.
Suite 360
Charlotte, NC 28209

File No. 81214239
Investment Company Act of 1940

N N N N N N N N N N N N N N N N

FIRST AMENDED AND RESTATED
APPLICATION FOR AN ORDER
PURSUANT TO SECTIONS 6(c),
12(d)(1)(J), AND 57(c) OF THE
INVESTMENT COMPANY ACT OF 1940
GRANTING EXEMPTIONS FROM
SECTIONS 12(d)(1)(A), 18(a), 21(b),
57(a)(1)-(a)(3), AND 61(a) OF THE 1940
ACT; UNDER SECTION 57()) OF THE
1940 ACT AND RULE 17d-1 UNDER THE
1940 ACT TO PERMIT CERTAIN JOINT
TRANSACTIONS OTHERWISE
PROHIBITED BY SECTION 57(a)(4) OF
THE 1940 ACT; AND UNDER SECTION
12(h) OF THE SECURITIES EXCHANGE
ACT OF 1934 GRANTING AN
EXEMPTION FROM SECTION 13(a) OF
THE EXCHANGE ACT

Capitala Finance Corp., a Maryland corporation (the “Company”), Cagpiith

Partners Fund Il Limited Partnership, a North Carolina limitethpeship (“Fund Il SBIC”),

CapitalSouth Partners F-Il, LLC, a North Carolina limited lispitompany (“Fund Il SBIC

General Partner”), CapitalSouth Partners SBIC Fund Ill, L.P.,lanee limited partnership

(“Fund IIl SBIC”), CapitalSouth Partners SBIC F-Ill, LLC, a MotCarolina limited liability

company (“Fund Ill SBIC General Partner” together with Fund lICSBeneral Partner, the

“General Partners”CapitalSouth Partners Florida Sidecar Fund I, L.P., a Delawaitedim

partnership (“Florida Sidecar”), CSP-Florida Mezzanine Fund I, ld Glorth Carolina limited

liability company (“CSP-Florida”and Capitala Investment Advisors, LLC, a Delaware limited
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liability company (“Capitala Investment Advisors”), (collectivetiie “Applicants”), hereby

file an application (“Application”) for an order (the “Order”) dfet U.S. Securities and
Exchange Commission (the “Commission”) pursuant to Sections 6(c), 12§)57(c), and
57(i) of the Investment Company Act of 1940, as amended (the “1940 *fant),Rule 17d-1
thereundéerand under section 12(h) of the Securities Exchange Act of 1934, as a@mende
(“Exchange Act”). The requested relief would permit the Companyits Subsidiariésto
operate effectively as one company, specifically allowing thenfl) engage in certain
transactions with each other; (2) invest in securities in whiclotier is or proposes to be an
investor; (3) be subject to modified consolidated asset coverageeraeguis for senior
securities issued by a business development company (“BR@d)its small business
investment company (“SBIC”) subsidiaries; and (4) file consolidegpdrts with the
Commission. The Company may, in the future, create additional wholigewubsidiaries
that may also be licensed by the Small Business Administra&BA() to operate under the
Small Business Investment Act of 1958 (“SBA Act”) as SBIGsI¢ctively, with Fund 1l

SBIC and Fund Il SBIC, the “SBIC Subsidiaries,” and each an “SRl@Gsidiary”). Any
existing entities that currently intend to rely on the Order len named as Applicants, and
any other existing or future entities that may rely on the Grdéne future-weuldwill comply

with its terms and conditions.

1 Unless otherwise indicated, all section refererdmagin are to the 1940 Act.

2 Unless otherwise indicated, all rule referencagiheare to rules under the 1940 Act.

3 Subsidiary means Fund Il SBIC, Fund Il SBIC amy direct or indirect wholly-owned subsidiary okth
Company. References to “Subsidiary” include Subsigs currently in existence, as well as any fitur
Subsidiaries.

4 Section 2(a)(48) of the Act generally defines a®Bf® be any closed-end investment company thatatgeifor
the purpose of making investments in securitiegrigsd in sections 55(a)(1) through 55(a)(3) of A and
makes available significant managerial assistantte nespect to the issuers of such securities.
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STATEMENT OF FACTS AND BACKGROUND
A. The Company

The Company was organized under the General Corporation Law of thefsta
Maryland on February 21, 2013, for the purpose of acquiring equity interesssets of
existing private funds, raising capital, and operating as an ekyemmenaged, non-diversified,
closed-end management investment company that has elected to bétegala BDC under
the 1940 Act. On September 24, 2013, the Company filed a registratiemestdton Form 8-
A to register its common stock under Section 12 of the ExchangeAXordingly, the
Company is subject to the periodic reporting requirements under Sé8tianof the
Exchange Act. On September 24, 2013, the Company filed a notice tHciisreto be
regulated as a BDC within the meaning of Section 2(a)(48) of the A&406n Form N-54A.

It completed the initial public offering (the “IPO”) of its skarof common stock on
September 30, 2013. The Company’'s common stock is traded on the NASDAQ Globa
Market under the symbol “CPTA.”

In addition, the Company intends to elect to be treated as a regulagstment
company (“RIC”) for tax purposes as defined under Subchapter M ohtiieél Revenue
Code of 1986, as amended (the “Code”), and intends to continue to make stioh &iethe
future.

The Company expects to invest primarily in traditional mezzamudesanior
subordinated debt, as well as senior and second-lien loans, and tor @Xésse equity
securities issued by smaller and lower middle-market compaAgsf September 30, 2013,
the Company had total assets of approximately $467,602,901 million. The Comagrajso

invest in first-lien, senior secured positions in “stretch” seregured loans, also referred to
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as “unitranche” loans. The Company expects the companies in winsests will generally
have between $5 million and $30 million in trailing twelve month EBITDA.

The Company'’s investment objective is to generate both current irmodheapital
appreciation through debt and equity investments. The Company’s focus panmezand
senior subordinated loans will enable it to receive higher inteat=t and more substantial
equity participation. In addition to debt securities, the Company ©@yira equity or
detachable equity-related interests (including warrants) fraori@wer.

The Company operates Fund Il SBIC and Fund Il SBIC as SBIC sulrssdand
utilizes the proceeds of the sale of SBA guaranteed debenturelance returns to the
Company’s stockholders.

The Company's executive offices are located at 4201 Congress $.,360j
Charlotte, NC 28209.

The Company’s board of directors (the “Board”) consists of five mesniieree of
whom are not “interested persons” of the Company within the meaniggabdion 2(a)(19) of
the 1940 Act. Pursuant to the Company’s charter, members of the Beattided into
three classes. Each class of directors will hold office fibmee year term. However, the
initial members of the three classes have initial terms of tweand three years,
respectively. At each annual meeting of the Company’s stockholtersutcessors to the
class of directors whose terms expire at such meeting weldsted to hold office for a term
expiring at the annual meeting of stockholders held in the thirdfgbawing the year of
their election. The Company’'s charter permits the Board to eiesttors to fill vacancies
that are created either through an increase in the number obdirectdue to the resignation,

removal or death of any director.
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B. The Subsidiaries

1. Fund Il SBIC

Fund Il SBIC was organized as a limited partnership under thedai® state of
North Carolina on August 26, 2002, and received its license from the ISBB03 to operate
as an SBIC under the SBA Act. The principals of Fund Il SBIC scaigl&BIC license in
order to give Fund Il SBIC access to attractive fixed-raté §Baranteed debentures. Fund I
SBIC was organized to make mezzanine investments, primarigtandtate, middle-market
companies located in the southeastern and middle-Atlantic regiohe bfnited States. As a
licensed SBIC, Fund Il SBIC has issued fixed low-interest, lomg-tebentures that are
guaranteed by the SBA, securitized, and ultimately sold in theatapétrkets.

On September 20, 2013, Fund Il SBIC filed its registration stateomeRbrm N-5
with the Commission, as a co-registrant with the Company ongistnagion statement on
Form N-2. As a result of the IPO and a series of transadfibes’Formation Transactions”),
Fund 1l SBIC could be deemed to fail to meet the requirementxétuston from the
definition of an investment company set forth in (1) Section 3(c)(1yeason of

subparagraph (A) of Section 3(c)(1); and (2) Section 3(c)(7) by wiftilsthe Company’s

failure to qualify as a “qualified purchaser” within the meaningettion 2(a)(51) by virtue

of Rule 2a51-3(a) of the 1940 Act, as the Company could be deemed to havertesshfor

the purpose of investing in Fund Il SBIC. Accordingly, on September 24, 2013 |IFBBtC
filed an election to be regulated as a BDC within the meanirg@gofion 2(a)(48) of the 1940
Act on Form N-54A under the 1940 Act in connection with the effectiveoiests registration
statement on Form N-50n September 24, 2013, Fund Il SBIC filed a registration statement

on Form 8-A to register its common stock under Section 12 of the Exelfestg
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Accordingly, Fund Il SBIC is subject to the periodic reporting requénets under Section
13(a) of the Exchange Act.

The Company owns a 98.97% limited partnership interest in Fund Il SBU@d I
SBIC General Partner, a wholly-owned subsidiary of the Company, odr3% general
partnership interest in Fund Il SBIC. Therefore, Fund Il SBIC whally-owned subsidiary
of the Company because the Company and Fund Il SBIC General Parmeil @i the
partnership and voting interests in Fund Il SBIC. Fund Il SBIC isvalhdemain, at all
times, a wholly-owned subsidiary of the Company and consolidated withamgany for
financial reporting purposes.

Notwithstanding its limited partnership structure, the Amended anthteds
Limited Partnership Agreement of CapitalSouth Partners Fundnlitéal Partnership (“Fund I
SBIC LP Agreement”) permits the appointment of a board of dirgctanich appointment is
permitted by the North Carolina Revised Uniform Limited Partnprdtat, with authority to
manage the business and affairs of Fund Il SBIC and take ahabtt the general partner
could otherwise take except any action required by statute to beligktbe general partner
of a North Carolina limited partnership. Consequently, pursuant to the F&&BIG LP
Agreement, the general partner of Fund Il SBIC has appointed a bodmeaibrs (“Fund I
SBIC Board”) consisting of five persons, three of whom are not @sted persons” of Fund
Il SBIC within the meaning of Section 2(a)(19) of the 1940 Act anddimwhom who are
“interested persons” of Fund Il SBIC. The members of Fund Il SBi@rd are appointed
each year by the equity owners of Fund Il SBIC (i.e., Fund Il SB¥@e@l Partner and the
Company). The Fund Il SBIC Board members are identical to thebererof the

Company’s, its parent’s, Board. Under the Fund Il SBIC LP Agreerfent Il SBIC General

23151442.23839070.1 6




Partner has irrevocably delegated the authority to manage the dsuaffers of Fund Il SBIC
to the Fund 1l SBIC Board. The SBA has approved the Fund Il SBIC dtBefnent and the
members of the Fund Il SBIC Board pursuant to SBA regulations.

2. Fund Il SBIC

Fund Il SBIC was organized as a limited partnership under the ¢huhe state of
Delaware on January 25, 2007 and is a wholly-owned subsidiary of the Confpamy.|l|
SBIC received its license from the SBA in 2009 to operate aBBd#D tder the SBA Act.
The principals of Fund Il SBIC sought an SBIC license in ordenive gund Ill SBIC access
to attractive fixed-rate SBA guaranteed debentures. Fund Il 3Bk organized to make
mezzanine investments, primarily in later-state, middle-madetpanies located in the
southeastern and middle-Atlantic regions of the United Statesa likensed SBIC, Fund llI
SBIC has issued fixed low-interest, long-term debentures thgjuaranteed by the SBA,
securitized, and ultimately sold in the capital markets. AlsanaSBIC, Fund Il SBIC will be
subject to the same SBA regulatory scheme as Fund Il SBIC.

On September 20, 2013, Fund Ill SBIC filed its registration stateorefform N-5
with the Commission, as a co-registrant with the Company ongistnaion statement on
Form N-2. As a result of the IPO and a series of transadtibes’Formation Transactions”),
Fund 11l SBIC could be deemed to fail to meet the requirementsxidusion from the
definition of an investment company set forth in (1) Section 3(c)(1yeason of
subparagraph (A) of Section 3(c)(1); and (2) Section 3(c)(7) by wiftits failure to qualify
as a “qualified purchaser” within the meaning of Section 2(a)(5Mirhye of Rule 2a51-3(a)
of the 1940 Act, as the Company could be deemed to have been formed forpthee mifr

investing in Fund Il SBIC. Accordingly, on September 24, 2013, Fund |l SB@G an
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election to be regulated as a BDC within the meaning of Sect&(48] of the 1940 Act on
Form N-54A under the 1940 Act in connection with the effectiveness ofgtstration

statement on Form N-50n September 24, 2013, Fund Il SBIC filed a registration statement
on Form 8-A to register its common stock under Section 12 of the Exlferig

Accordingly, Fund IIl SBIC is subject to the periodic reporting rezragnts under Section

13(a) of the Exchange Act.

The Company directly owns a 99.05% limited partnership interest in HuS8IC.
Fund 1l SBIC General Partner, a wholly-owned subsidiary of the Coymavns a 0.95%
general partnership interest in Fund Ill SBIC. Therefore, FUrfBIC is a wholly-owned
subsidiary of the Company because the Company and Fund Ill SBIC Geaerar own all
of the partnership and voting interests in Fund 1l SBIC. Fund Il 98I€bnsolidated with
the Company for financial reporting purposes.

Notwithstanding its limited partnership structure, the Amended anthteds
Agreement of Limited Partnership of CapitalSouth Partners $Bid@ Iil, L.P. (“Fund I
SBIC LP Agreement”) permits the appointment of a board of dirgctanich appointment is
permitted by the Delaware Revised Uniform Limited Partnerslup With authority to
manage the business and affairs of Fund lll SBIC and take mhabat the general partner
could otherwise take except any action required by statute to beligkbe general partner
of a Delaware limited partnership. Consequently, pursuant to the FugaBI@ LP
Agreement, the general partner of Fund Ill SBIC has appointed a bbdnectors (“Fund I
SBIC Board”) consisting of five persons, three of whom are not @sted persons” of Fund
[l SBIC within the meaning of Section 2(a)(19) of the 1940 Act amal sfvwhom are

“interested persons” of Fund Il SBIC. The members of Fund IlICSBbard are appointed
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each year by the equity owners of Fund Ill SBIC (i.e., Fund lll SB&eral Partner and the
Company). The Fund Il SBIC Board members are identical to tmebers of the
Company’s, its parent’s, Board. Under the Fund Il SBIC LP Agreenkemd Il SBIC
General Partner has irrevocably delegated the authority to mérmageisiness affairs of Fund
[l SBIC to the Fund Il SBIC Board. The SBA has approved the FUNGRIC LP
Agreement and the members of the Fund Il SBIC Board pursuant tor&gdations.

3. Future SBIC Subsidiaries

The Company formed Fund Il SBIC in 2002. Due in part to the increabe in

maximum amount of SBIC leverage availableafbliated-SBICfundassociatedSBICs

pursuant to the American Recovery and Reinvestment Act of 2009, the Cotlafarfprmed

Fund 1l SBIC and may form other SBIC Subsidiarieghe extent permitted by applicable

law. If future legislation or SBA regulations increase theantr66225 million funding limit

for two or more SBICs under common control, the Applicants may desftem additional

SBIC Subsidiaries. Applicants seek for this Order’'s exempéirefto extend to additional

SBIC Subsidiaries so that they may rely on the Order in theefutithout requiring additional

exemptive relief. Further, applicants may seek additional SBERhdies for future Subsidiaries

after the SBIC license of a current SBIC Subsidiary exp&pglicants do not currently

anticipate any of the SBIC Subsidiaries operating without SBA funalirguarantees In the
Applicant’s view, the SBIC leverage, including the increased cpaemains a strategic

advantage due to its long-term, flexible structure and a low fiwstl Since the increase in

the SBIC leverage cap appliesdtitiated-SBiCfundassociated SBIGthe Company will

5 The SBA defines “associate” as “any Person thagotly or indirectly Controls, or is Controlled byt under
Common Control with, a licensee.” 13 C.F.R.§ 1202013).
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allocate such increased borrowing capacity between Fund Il SBIC,IFB8BIC and any

other SBIC Subsidiaryf permitted. The senior securities issued by existing and f&BIE

Subsidiaries will be held or guaranteed by the SBA.

As an SBIC, each SBIC Subsidiary will be examined periodi¢alithe SBA’s staff to

determine its compliance with SBIC reqgulations. In addition, e&8 Subsidiary will be

audited on an annual basis by a third-party accounting firm. SB&Cdesigned to stimulate

the flow of capital to eligible small businesses. Under preéSBi requlations, eligible small

businesses include businesses that have a tangible net worth nalirex@&e88 million and

have average net income after federal taxes not exceeding l#6 rfal the two most recent

fiscal years. In addition, an SBIC must devote generally at B&percent of its investment

activity to “smaller” concerns as defined by the SBA. A semalbncern is one that has a

tangible net worth not exceeding $6 million and has average net iraftendaxes not

exceeding $2 million for the two most recent fiscal years. &®Allations also provide

alternative size criteria to determine eligibility, which dath®n the industry in which the

business is engaged and typically include such factors as nhumbaplolyees or gross sales.

According to SBA requlations, SBICs may make long-term loansdl Husinesses or invest

in the equity securities of such businesses. In addition to steeariSBA requlations also

contain other limitations, including limits related to permitted imdes, terms of investment,

conflicts of interest and co-investments.

4. Florida Sidecar, CSP-Florida, and Future Non-SBilBs®liaries

Florida Sidecar was organized as a limited partnership undeawiseof the state of

Delaware on July 1, 2010 and its sole business purpose is to hold one anvestments on

behalf of the Company. Florida Sidecar would be an investment compafor laut
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exclusion in Section 3(c)(1) and its financial statements areobdated with the Company’s

financial statements. CSP-Florida was organized as a limieitity company under the laws

of the state of North Carolina on December 22, 2009 and serves ad panterer to Florida

Sidecar. The Company may in the future form one or more direndwect wholly-owned

non-SBIC Subsidiaries each of whose sole business purpose is to holdmoee or

investments on behalf of the Company. Any such non-SBIC Subsidiary woald be

investment company but for an exclusion in Section 3(c) or in reliamdeule 3a-7 and its

financial statements would be consolidated with the Company’s finataitaments.

C. The General Partners

1. Fund Il SBIC General Partner

The Fund Il SBIC General Partner was organized as a limébiity company under
the laws of the state of North Carolina on August 13, 2002. The Funddl G8neral
Partner is the sole general partner of Fund Il SBIC. Upon consuomudtithe Formation
Transactions, the Company entered into a new investment advisory angemana
agreement with Capitala Investment Advisors. The Fund Il SBI@@éPartner’s only role
is to perform ministerial functions that result from decisionsleniay Capitala Investment
Advisors; the Fund Il SBIC General Partner is not able to prevapitala Investment
Advisors from acting independently.

2. Fund lll SBIC General Partner

The Fund Ill SBIC General Partner was organized as a liidbility company under
the laws of the state of North Carolina on June 25, 2007. The Fund @l G8&heral Partner
is the sole general partner of Fund Ill SBIC. Upon consummation didhmation

Transactions, the Company entered into a new investment advisory angemana
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agreement with Capitala Investment Advisors. The Fund lll SB¥@e@l Partner’s only role
is to perform ministerial functions that result from decisionsleniay Capitala Investment
Advisors; the Fund Il SBIC General Partner is not able to pre@apttala Investment
Advisors from acting independently.

D. Capitala Investment Advisors

Capitala Investment Advisors was organized as a limiteditiabompany under the
laws of the state of Delaware on November 20, 2012, and serves asdsi@ient adviser to
the Company, and the SBIC Subsidiaries. Capitala Investment Adiss@gistered as an
investment adviser under the Investment Advisers Act of 1940. Pursuamtingestment
management agreement with the Company that satisfies theeraquis under Sections 15(a)
and (c), Capitala Investment Advisors manages the consolidated as#et Company,

including those of Fund Il SBIC and Fund Il SBI&s well as other existing Subsidiaries

The investment professionals of Capitala Investment Advisors spensible for sourcing
potential investments, conducting research and diligence on potentidgimemws and equity
sponsors, analyzing investment opportunities, structuring investments andringrthe
investments and portfolio companies of the Company and its wholly-ownedlisuiesi,
including Fund Il SBIC and Fund Ill SBIC. It is anticipated thapi@da Investment Advisors
will also provide management and advisory services to all Subssliari

E. The Formation Transactions

Prior to the closing of the IPO, through the Formation Transaction&dhgpany
acquired all of the partnership interests in Fund Il SBIC and the FS®BIC General
Partner, and each of Fund Il SBIC and the Fund Il SBIC Generaid?Pa Thus, on

September 24, 2013:
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. The Company acquired 100% of the limited partnership interests in Fund I
SBIC, as well as 100% of the membership interests in its dgreataer, Fund
Il SBIC General Partner, which were collectively valued at @gprately $52.8
million as of June 30, 2013 in exchange for approximately 2.4 million sbéres
the Company’s common stock issued to the limited partners of Funddl SB
and Fund Il SBIC General Partner. Fund Il SBIC had approximately $52.2
SBA guaranteed debentures outstanding as of June 30, 2013. The Company
acquired 100% of the limited partnership interests of Fund Ill SBiGyadl as
100% of the membership interests in its general partner, Fundriir@e
Partner, collectively valued at $128.5 million as of June 30, 2013 by the
Company’s board of directors, in exchange for 6.2 million shares obitenon
stock issued to the sole limited partner of Fund Ill SBIC and of AlgBIC
General Partner. Fund Ill SBIC has approximately $150 million & SB
guaranteed debentures outstanding as of June 30, 2013. The Company issued
approximately 4.0 million shares of common stock to the public for net
proceeds (after underwriting discounts and offering expenses) of apteki
$74.25 million.

After giving effect to these transactions, (1) @@mpany owns 100% of the membership
interests in Fund Il SBIC General Partner and indAli SBIC General Partner, which are the sole
general partners of Fund Il SBIC and Fund Il SB#&Spectively, and (2) the Company directly or
indirectly owns 100% of the limited partnershipenaists in Fund 1l SBIC and Fund Ill SBIC. The
consummation of the Formation Transactions has been approved by the S&Agr#&mn of

the Company’s current corporate structure is set forth on Exhibit tAis Application.
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. PROPOSED OPERATIONS AS ONE COMPANY
A. Future Operations of the Company, Fund Il SBIC and Fund 11l SBIC

As currently contemplated by Applicants, the following types of &etiens may arise
in the future involving the Company and its Subsidiaries.

1. The Company may from time to time transfer fundeitber of the SBIC
Subsidiaries or any other Subsidiary. Additionalding may be structured as contributions of
additional capital or as loans. Such funding migitmade for the purpose of increasing the
SBIC Subsidiaries’ regulatory capital to allow BBIC Subsidiaries to issue additional SBA
guaranteed debentures or increasing the size iof‘thwerline” limit for any one investment
(defined by SBA regulations as 10% of the sum ofgpe capital, i.e., paid in capital and
surplus, and the “total amount of leverage progedte the [SBIC] in [its] business plan that
was approved by SBA at the time of the grant ofdhiapany’s license.”).

2. Any Subsidiary may from time to time make distribos of profits and
capital to the Company in respect of the Compamysstment in the Subsidiaries, subject in
the case of each SBIC Subsidiary to the requiresnginthe SBA Act and regulations issued
thereunder.

3. Any Subsidiary may from time to time make loanstirer advances to the
Company, subject in the case of each SBIC Subsidiary to go@ements of the SBA Act
and regulations issued thereunder. Such loans and advances mrmugdebéor the purpose
of providing funds to the Company with which to pilyidends to maintain its qualification
as a RIC or to make investments for its own accourtd pay operating expenses. The
Subsidiaries will not purchase or otherwise acquire any of the oarstock of the

Company.
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4. The Company and its Subsidiaries may determine fioma to time to
invest in securities of the same issuer, simultagigoor sequentially, in the same or different
securities of such issuer, and to purchase orsgell investments separately or jointly.

5. The Company and the Subsidiaries may from timénte purchase all or a
portion of the portfolio investments held by théestin order to enhance the liquidity of the
selling company or for other reasons, subject endhse of each SBIC Subsidiary to the
requirements of the SBA Act and the regulationseiineder.

B. Exemptive Relief Requested from Section 12(d)(1)

1. General Section 12 is made applicable to BDCs by vidti&ection 60 of
the 1940 Act. Section 12(d)(1)(A) makes it unlawtr any registered investment company
to purchase or otherwise acquire the securities of another investorapany, except to the
limited extent permitted by Sections 12(d)(1)(A)(i)) and (iii).

2. Application of Section 12(d) to ApplicantsThe Company may make loans

or
advances to its Subsidiaries, which could be deemgqdisitions of equity or debt securities
of the Subsidiaries. Rule 60a-1 under the 1940eXempts the acquisition by a BDC of the
securities of a Subsidiary that is operated as a whollyedwsubsidiary of the BDC from
Section 12(d)(1)(A) of the 1940 Act. Accordingly, sirthe Company has elected BDC status
and since the Subsidiaries are operated as a vdvaligd subsidiaries of the Company, the
transfer of assets from the Company to any of the Subsidiariesddh®@xempt from the
provisions of Section 12(d)(1)(A) by virtue of Ru88a-1.

However, the provisions of Section 12(d)(1) also apply to the actiati€sind I

SBIC and Fund Il SBIC since they have elected BDC status uhdet940 Act. As set
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forth above, neither Fund Il SBIC nor Fund lll SBIC will own voting sto€khe
Company. However, any loans or advances by Fund Il SBIC or Fund Il BRliE
Company might be deemed to violate Section 12(d)(1)(A)(i(jiprf the loans or advances
are construed as purchases of the securities @dhgany by Fund Il SBIC or Fund llI
SBIC.

3. Requested ExemptionsSection 12(d)(1)(J) of the 1940 Act provides that

the Commission may exempt persons or transactions d&y provision of Section 12(d)(1) if
and to the extent such exception is consistent thétpublic interest and the protection of
investors. Therefore, Applicants request an oofléehe Commission exempting from the
provisions of Section 12(d)(1)(A)(ii) and (iii) ¢fhe 1940 Act the acquisition by either of Fund II
SBIC or Fund lll SBIC of any securities of the Camyp representing indebtedness.
C. Exemptive Relief Requested from Sections 57(a)(1) and (2)
1. General Sections 57(a)(1) and (2) make it unlawful foy @erson

related to a BDC in the manner described in Sediib), or any affiliated person of that
person (1) to sell any security or other propestyhie BDC or to any company controlled by
the BDC (except securities of which the buyer isifiseier or securities of which the seller is
the issuer and which are part of a general offeiintipe holders of a class of its securities),
and (2) to purchase from any BDC or from any corggammtrolled by such BDC any security
or other property (except securities of which takes is the issuer).

Section 57(b) specifies the persons to whom thhilpitons of Sections 57(a)(1) and
(2) apply. These persons include the following:dgy director, officer, employee, or other
member of an advisory board of the BDC or any pemsbo controls, is controlled by, or is

under common control with such director, officenpoyee or advisory board member; and
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(2)(A) any investment adviser or promoter of, gaheartner in, principal underwriter for, or
person directly or indirectly either controllingyridrolled by, or under common control with,
the BDC (except the BDC itself and any person whi,were not directly or indirectly
controlled by the BDC, would not be directly or inredtly under the control of a person who
controls the BDC), and (B) any person (i) who colstris controlled by, or is under common
control with such adviser, promoter, general paytpencipal underwriter, or person
controlling, controlled by, or under common contwth the BDC and (i) who is an officer,
director, partner, copartner or employee of suchsad, promoter, general partner, principal
underwriter, or person controlling, controlled by,under common control with the BDC.
Rule 57b-1 under the 1940 Act exempts certain persons otherwise tela2DC
in a manner described in Section 57(b)(2) of the 1940 Act from being stdjde
prohibitions of Section 57(a). Specifically, this rule states thafprovisions of Section
57(a) shall not apply to such person: (a) solely because that peioectty or indirectly
controlled by a BDC, or (b) solely because that person is direcilydirectly controlling,
controlled by, or under common control with a person described in (a) afléher is an
officer, director, partner, copartner, or employee of a person desaniljajl of the rule.

2. Application of Section 57(a)(1) and (2) to Appli¢gsn The Company is

related to each of Fund Il SBIC and Fund Il SBiCmanner described in Section 57(b)
because of its direct or indirect ownership ofadlthe limited partnership interests in each of
Fund 1l SBIC and Fund Il SBIC and its indirect awship of 100% the general partnership
interests in Fund 1l SBIC and Fund Il SBIC (throub00% ownership of the General Partners).
Fund Il SBIC and Fund Il SBIC would also each baesson related to each other in a manner

described in Section 57(b) because each is deemtsel under the control of the Company and
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thus under common control. Any Subsidiary woukbatach be a person related to Fund Il
SBIC and Fund Il SBIC in a manner described intiBed7(b) as long as they remain under
the common control of the Company.

With respect to the prohibitions of Sections 52(ggnd (2), every purchase or sale
transaction between the Company and either FuS8IIC or Fund Ill SBIC, every purchase or
sale transaction between Fund Il SBIC and Fun8BIIC and every purchase or sale transaction
between Fund Il SBIC or Fund lll SBIC and any fat@ubsidiary must be analyzed from the
point of view of each participant. As currentlyntemplated by the Applicants, there may be
circumstances when it is in the interest of the @amy and its stockholders and/or, Fund I
SBIC and/or Fund Ill SBIC that one or more of thentpany, Fund Il SBIC, Fund Il SBIC or
any future Subsidiary would purchase all or a portf the portfolio investments held by one of
the others in order to enhance the liquidity of sbking company or for other reasons, subject
in each case to the requirements of the SBA andethdations thereunder, as applicable. In
addition, there may be circumstances when it théninterest of the Company and/or Fund Il
SBIC and/or Fund Ill SBIC for any future Subsidi#émyinvest in securities of an issuer that may
be deemed to be a person related to either the &gngy Fund Il SBIC or Fund Il SBIC in a
manner described in Section 57(b), or for the @amg to invest in securities of an issuer that
may be deemed to be a person related to a Sulgsidiarmanner described in Section 57(b), as
in the case of a portfolio company deemed to kaeelto the Company or a Subsidiary as a
result of either the Company’s or such Subsidsanenership of more than 25% of the
portfolio company’s voting securities. Similarlymay be desirable for Fund Il SBIC or Fund
[l SBIC to invest in securities of an issuer thady be deemed to be a person related to the

Company or the Subsidiaries in a manner describ&ection 57(b).
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If the Company were to engage in these activittegrathan through a Subsidiary,
transactions with affiliated portfolio companiedhether controlled or not controlled, would be
permissible without Commission approval by virtdeRoile 57b-1. The Commission made
this clear in Investment Company Act Release 11{f@&ember 16, 1980), where, in
adopting Rule 57b-1 (the “1980 Adopting Releastig, Commission stated in relevant part:

However, non-controlled portfolio affiliates of a business development congra not
among those persons whose participation in transactions with the budévesspment
company requires Commission approval (under section 57(c) [15 U.S.C. 80ads6(c)]
specific statutory findings regarding the transaction by the corngp8&aard of Directors
(under section 57(f) [15 U.S.C. 80a-56(f)]. The legislative historyh@f1t980
Amendments indicates that Congress also did not intend to require €sinmmi
approval or such specific statutory findings by the Board of Directibesbusiness
development company for transactions between the company and a contrdfieibpor
affiliate. As the House Committee Report on the bill which bectdma 1980
Amendments states:

Conspicuously absent from the prohibitions in sectt7 against
transactions with the business development compaaypersons
which it controls or of which it holds at least &rpent of the
outstanding securities. Also omitted from the prohibitions are
persons affiliated with such so-called “downstream affiliatefs”
the business development company. In this regard, it should be
noted that the Commission has undertaken througmaking to
exempt all investment companies from prohibitions relating to
transactions solely between investment companies fuch
downstream affiliates. The Committee again widioesote that if
experience demonstrates that under such exclusom $tatutory
prohibitions investors are not being adequately qutetd, the
Committee would expect to revisit this area.

H.R. Rep. No. 1341, at 48 (1980) (Comm. Rep.) (exsigshadded).

However, due to an apparently inadvertent draftemgor, Business
Development Company transactions involving corgobll portfolio
affiliates and certain affiliated persons of sucffiliates must be
approved by the Commission. The Commission praptseorrect this
error by the rulemaking.
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As pointed out in the House Committee Report, even if the Companyaweanyestment
company but not a BDC, it would be exempt from prohibitions relatingatsactions
between itself and its downstream affiliates. See Rules Bratd 7d-1(d)(5) and (6). Thus,
Rule 57b-1 exempts purchase or sale transactions between the CothpaBRC parent) and
its downstream controlled affiliates from the prohibitions of ®asti57(a) and 17(a) and (d).
However, without the Order requested by this Application, purchaseeotraakactions
between Fund Il SBIC or Fund Il SBIC and any other Subsidiary or doxamstcontrolled
affiliates of the Company may violate Section 57(a)(1) or (2Zhefi940 Act. Such purchase
and sale transactions may violate Sections 57(a)(1) or (2) siegaatticipant involved, any
other Subsidiary or downstream controlled affiliate of the Companydamilrelated to Fund
I SBIC or Fund Il SBIC, each of which is a BDC, in a mannescdbed in Section 57(b).
The exemption in Rule 57b-1 would not be available in this case sintetisaction is
between either of Fund Il SBIC or Fund Il SBIC (both BDCs) andiestaffiliated with a
controlling affiliate of Fund 1l SBIC or Fund Il SBIC. Therefatee participant is not related
to the BDCs (Fund Il SBIC and Fund lll SBIC) solely on the cirdamses set forth in either
paragraph (a) or (b) of Rule 57b-1 (i.e., not (a) solely because tisainpe directly or
indirectly controlled by Fund 1l SBIC or Fund Il SBIC, or (b) solblgcause that person is
directly or indirectly controlling, controlled by, or under common contrith \& person
described in (a) of the rule or is an officer, director, partner,romgra or employee of a
person described in (a) of the rule). The Company, Fund Il SBIC and FusBIC should
not be precluded from investing in portfolio affiliates of each othsuch investments would

be permitted if the Company its Subsidiaries were treated asoconieined company.
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3. Requested Exemptions Accordingly, the Applicants respectfully regtie

an Order of the Commission pursuant to Section 5&empting from the provisions of
Sections 57(a)(1) and (2) any transaction in whoale or more of the Company, Fund I
SBIC, Fund Il SBIC or any future subsidiary woysdrchase all or a portion of the
portfolio investments or other property held by mfethe others. The Applicants also
request an Order of the Commission exempting fieptovisions of Sections 57(a)(1) and (2)
any transaction in which a future subsidiary irs@stsecurities of an issuer that may be deemed to
be a person related to either the Company or HUBBIC or Fund Il SBIC in a manner described
in Section 57(b). Additionally, the Applicants uegt an Order of the Commission permitting the
Company to invest in securities of an issuer thay be deemed to be a person related to a
Subsidiary in a manner described in Section 5#0)permitting Fund 1l SBIC or Fund Il SBIC to
invest in securities of an issuer that may be ddemée a person related to the Company or the
Subsidiaries in a manner described in Section 574(b¥ the intent of this request only to permit
the Company and the Subsidiaries to do that wihiela otherwise would be permitted to do within
the provisions of the 1940 Act if they were one compasyppposed to the Subsidiaries being
wholly-owned subsidiaries of the Company (including the inter@sthed by the General
Partners).

D. Exemptive Relief Requested from Sections 21(b) arislV'(a)(3)

1.  General Section 57(a)(3) of the 1940 Act makes it unldvidu certain
affiliated persons of a BDC, and certain affiliafgetsons of those persons, set out in Section
57(b), to borrow money or other property from s&C or from any company controlled by
the BDC (unless the borrower is controlled by #eder), except as permitted by Section

21(b) or Section 62. Section 21(b) (made applicabBDE&s by Section 62) provides that it
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shall be unlawful for a BDC to lend any money or properitgctly or indirectly, to any
person that controls or is under common contrahwhie BDC, except to any company that
owns all of the outstanding securities of the BOBeo than directors’ qualifying shares.

2. Application of Sections 21(b) and 57(a)(3) to Apphts The Company is

an affiliated person of Fund Il SBIC and Fund IBIS by reason of its direct or indirect
ownership of all of the limited partnership intéses Fund Il SBIC and Fund Ill SBIC and its
indirect ownership of all of the general partngyshierests in Fund 1l SBIC and Fund Ill SBIC
through its 100% ownership of the General Partn@itse Company does not directly own all
of the outstanding securities of the Fund Il SBIC or Fund Il SBI€bge Fund Il SBIC
General Partner holds a 1.03% general partnership interest in FeBtlClland Fund Il
SBIC General Partner holds a 0.95% general partnership inteféshaénlll SBIC and both
SBIC Subsidiaries have issued SBA guaranteed debentures and, iruthe rhay have
other outstanding securities in the form of indebtedness. Fund Il &RIG-und Il SBIC
are affiliated persons of the Company becausedheyleemed to be under the control of the
Company. In addition, the General Partners magldegned to be affiliated persons of each
other under Section 2(a)(3)(C) of the 1940 Act heeahey are wholly-owned subsidiaries of
the Company. Accordingly, the Company is relateéund Il SBIC and Fund Ill SBIC in the
manner set forth in Section 57(b) and Fund 1l SBIC amaddHRIl SBIC are related to the
Company in the manner set forth in Section 57(b).

There may be instances when it would be in the best interedis @fdmpany
and its stockholders for the Company to make loans to its Subsidizaiesre BDCs.
There may also be instances when it would be in the best intefdbis Company and its

stockholders for its Subsidiaries that are BDCs to make loaie tGampany. In the case
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of loans from Fund Il SBIC or Fund IlIl SBIC to the Company, the loamsldvbe
prohibited by Section 21(b) and Section 57(a)(3) because in those cadem;rtiveer
controls the lender and the lender may have outstanding securitibsagube general
partnership interests owned by the General Partners, or SBA getatebentures) not
owned by the borrower.

3.  Requested Exemptionaccordingly, the Applicants respectfully requast

Order of the Commission pursuant to Section 5&e)rgting from the provisions of Section
57(a)(3) the borrowing of money or property by @@mpany from Fund Il SBIC or Fund I
SBIC The Applicants also respectfully request an Orfléhed» Commission pursuant to Section
6(c) exempting from the provisions of Section 21{i® lending of money or other property
by Fund Il SBIC or Fund Ill SBIC to the Company amndthe Company to Fund Il SBIC or
Fund 1l SBIC. It is the intent of this requestyito permit the Company and its Subsidiaries
that are BDCs to do that which they otherwise wdaddpermitted to do within the provisions
of the 1940 Act if they were one company, as oppdsd-und Il SBIC and Fund Il SBIC
being wholly-owned, limited partnership subsidiaref the Company. The Company states
that for purposes of analysis under Sections 57(a){@)21(b), Fund Il SBIC and Fund IlI
SBIC will always be collapsed into the Company and, withouhéurorder of the
Commission, the Company, Fund Il SBIC, and Fund Il SBIC will neeeddemed separate
entities in order to elicit more liberalized treatmh under the 1940 Act.

E. Exemptive Relief Requested from Section 57(a)(4) and Rule 17d-

4 The Applicants are not seeking relief from Sectigifa)(3) for loans from the Company to its Subsidia
because under the existing control structure, b selief is necessary.
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1. General Section 57(a)(4) makes it unlawful for certaigrgons related
to a BDC in the manner set forth in Section 57@w}ting as principal, to knowingly effect
any transaction in which the BDC or a company adlgd by the BDC is a joint or joint
and several participant with that person in corgramn of such rules and regulations as the
Commission may prescribe for the purpose of lingitor preventing participation by the
BDC or controlled company on a basis less advantagéuan that of the other participant.
Section 57(i) states that the rules and regulatadrithe Commission under Section 17(d)
applicable to registered closed-end investment comepale.g., Rule 17d-1) shall be deemed
to apply to transactions subject to Section 57d)l the adoption by the Commission of
rules and regulations under Section 57(a).

Rule 17d-1(a) prohibits an affiliate or, when appiy Rule 17d-1 to implement
Section 57(a)(4), a person related to a BDC in amaadescribed in Section 57(b) acting as
principal, from participating in, or effecting afnansaction in connection with any joint enterprise
or joint arrangement or profit-sharing plan in whany such BDC, or a company controlled by
such BDC, is a participant, except pursuant to deroof the Commission. Rule 17d-1(d)(5)
grants exemptions for certain transactions desctibex@in where so called “upstream affiliates”
of any registered investment company participaregsakso participants in the transaction.

2. Application of Section 57(a)(4) and Rule 17d-1@Applicants As

described above, the Company and its Subsidiaresetated to one another in a manner
described in Section 57(b). There may be circumstgwhen it is in the interest of the
Company and/or Fund Il SBIC and/or Fund Ill SBIE applicable, that two or more of the
Company, Fund Il SBIC or Fund lll SBIC or any otl&rbsidiary purchase or sell the same

or different securities of the same issuer, eithultaneously or sequentially, and that they
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deal with their investments separately or joinilge joint transactions prohibition of Section
57(a)(4) and Rule 17d-1, taken together, wouldapgly to transactions involving two or
more of the Company and the non-BDC Subsidiarieause the Section 57(b) relationship
would arise solely from the Company controllingea€ the non-BDC Subsidiaries.
Therefore, Rule 57b-1 would exempt the Company ndantrolled affiliates from the
prohibitions of Section 57(a)(4). However, a jdir@nsaction in which either or both of Fund
Il SBIC or Fund Il SBIC participates could be deshto be prohibited under Section
57(a)(4) because the other participants would eotdnmtrolled affiliates of either Fund |
SBIC or Fund Ill SBIC.

Such transactions would not involve upstream afék of any party (except for
the Company as a controlling person of Fund Il SBid Fund Il SBIC). Also, these
activities could conceivably involve joint investntg in persons under the common control of
the Company and either of Fund Il SBIC or FundSBIC, in which case the exemption
provided by Rule 17d-1(d)(5) does not appear t@balable. However, if the Company
and Fund Il SBIC and Fund lll SBIC were one combimerestment company, Rule 17d-
1(d)(5) would exempt transactions between that compad downstream affiliates, and if
they were one combined BDC, the transactions wbaléxempted by Rule 57b-1. Because
these exemptions may not be available in the cirtames proposed, Applicants are seeking
an Order permitting this class of transactions urgketion 57(a)(4) and Rule 17d-1.
Applicants cannot rely on Rule 17d-1(d)(5) becatkse availability of the rule must be
analyzed with each of the Company and Fund Il S&h@ Fund Il SBIC taking the part
of the “registered investment company,” and whiledrdl SBIC and Fund Ill SBIC are

portfolio affiliates (as defined in Rule 17a-6) the Company, the Company is not a
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portfolio affiliate of Fund Il SBIC or Fund 1ll SEBl. Applicants submit that it is
reasonable and fair to permit these kinds of transactions sin€othpany would not be
subject to the provisions of Section 57(a)(4) and Rulé-1 had it decided to conduct its
SBIC activities itself instead of through its wiyetiwned subsidiary.

3. 3. Requested Exemptian#ccordingly, the Applicants respectfully request

an Order of the Commission pursuant to Section) 3@ Rule 17d-1 thereunder, permitting
any joint transaction that would otherwise be gdoabd by Section 57(a)(4) between the
Company and either or both of Fund Il SBIC or FUlh&BIC with respect to any transaction
involving investments by the Company or Fund Il SRIr Fund Ill SBIC in portfolio
companies in which any is or is proposed to becam@vestor, but only to the extent that
the transaction would not be prohibited if FunéBIC and Fund Il SBIC (and all of their
respective assets and liabilities) were deemeck tpdot of the Company, and not a separate
companies.Additionally, the Applicants seek an Order of then@nission pursuant to
Section 57(i) and Rule 17d-1 thereunder, permitéing joint transaction that would otherwise
be prohibited by Section 57(a)(4) in which any Sdibsy that is a BDC and one or more
other Subsidiary(s) participate, but only to theeekthat the transaction would not be
prohibited if the Subsidiaries participating weeenhed to be part of the Company, and not
separate companies. As stated above, the intehesé requests is only to permit the
Company, the Subsidiaries, and the General Parto@snduct their businesses as otherwise

permitted by the 1940 Act, as if the Company amdShbsidiaries were a single company.

F. Exemptive Relief Requested from Sections 18(a) arl.(a)
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1. General Section 18(a) prohibits a registered closediamestment
company from issuing any class of senior securitgadling any such security of which it is
the issuer, unless it complies with the asset emeerequirements set forth in that Section.
“Asset coverage” is defined in Section 18(h) to meaith respect to a class of senior
security representing an indebtedness of an isthenatio that the value of the total assets
of an issuer, less all liabilities and indebtednest represented by senior securities, bears
to the aggregate amount of senior securities repiegemdebtedness of such issuer.
Section 61(a) applies Section 18, with certain rhodiions, to a BDC. Section 18(k),
however, provides an exemption from Section 18(g)j1and (B) (relating to senior securities
representing indebtedness) for SBICs. Section 18@Kes the asset coverage and other
requirements of subparagraphs (A) and (B) of pafayg(1l) of Section 18(a) inapplicable to
investment companies operating under the SBA Attwever, companies operating under the
SBA Act, such as the SBIC Subsidiaries, are suligethe SBA’s substantial regulation of
permissible leverage in their capital structuren 2BIC with outstanding SBA financial
assistance may not incur any secured third-patty clerefinance any debt with secured third-
party debt without prior written approval of the ABThe SBIC Subsidiaries are regulated by
the SBA and operate under the SBA Act.

2. Application of Sections 18(a) and 61(a) to ApplisanAs a BDC, the

Company is subject to the requirements of Secti{a)lby way of Section 61(a). Although they
are BDCs, the SBIC Subsidiaries, as investment eorep licensed as SBICs under the SBA

Act, are exempt, on a stand-alone basis, from Secti®(a)(1)(A) and (B) and Section 61(a) by
reason of the exemption provided by Section 18¢tdwever, since each SBIC Subsidiary is a

wholly-owned subsidiary of the Company, a questrists as to whether the Company must

23151442.23839070.1 27




comply with the asset coverage requirements of Section 18(ajo@iied by Section 61(a)

for BDCs) solely on an individual basis or whether the Company nastcaimply with these
asset coverage requirements on a consolidated basis, because theyQompae deemed to
be an indirect issuer of any class of senior seeariisued by any of the SBIC Subsidiaries.
Applying Section 18(a) (as modified by Section 61(a))a consolidated basis would
mean that the Company would treat as its own all assets hettlydivg the Company and the
SBIC Subsidiaries (with the value of the Comparnisestment in the SBIC Subsidiaries
eliminated) and would also treat as its own anyilliges of the SBIC Subsidiaries (with
intercompany receivables and liabilities elimingtedcluding liabilities of either of the SBIC
Subsidiaries with respect to senior securitieasiich the SBIC Subsidiaries are exempt from
the provisions of Sections18(a)(1)(A) and (B) bstue of Section 18(k).

3. Requested ExemptionsAccordingly, the Applicants request relief under

Section 6(c) from Sections 18(a) and 61(a) to petinei Company to exclude from its
consolidated asset coverage ratio any senior $gcapresenting indebtedness issued by any of
the SBIC Subsidiaries.

G. Precedents

In connection with the preparation of this Application, with respettat@sactions
between the Applicants, Applicants have reviewed previous exemptives asdeed by the
Commission granting exemptive relief similar to that requestzdin. See Fidus Investment
Corporation, et. Al., Investment Company Act Release Nos. 29974 (March 1, (R01i2g)
and 30012 (March 27, 2012) (order) (“Fidus”); Triangle Capital Corporatiom).et
Investment Company Release Act Nos. 29453 (Sept. 30, 2010) (notice) and 29482 (Oct

2010) (order) (“Triangle II"); MCG Capital Corporation, et al., Inmesnt Company Act
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Release Nos. 28427 (Sept. 30, 2008) (notice) and 28474 (Oct. 28, 2008) (order) (“MCG
Capital”); Triangle Capital Corporatiget al.,Investment Company Act Release Nos. 28383
(September 19, 2008) (notice) and 28437 (October 14, 2008) (order) (“Triangah);Street
Capital Corporation, et. al., Investment Company Act Release No. IC-2Bil2Mo. 812-
13411 (Jan. 16, 2008) (“Main Street”); Hercules Technology Growth Calpital,et al.,
Investment Company Act Release Nos. 27748 (Mar. 7, 2007) (notice) and 27776, (Apr.
2007) (order) (“Hercules”); Elk Associates Funding Corporation, etlnaestment Company
Act Release No. 24121, File No. 812-11420 (November 2, 1999) (“Elk AssocidBesthel
Growth & Income Trust I, et. al., Investment Company Act Release2Bi864, 69 SEC
Docket 2233 (June 8, 1999) (“Berthel”); Allied Capital Corporation, etlralestment
Company Act Release No. 22941, 66 SEC Docket 297 (Dec. 16, 1997) (“AlliecalQapit
Capital Southwest Corporation, et. al., Investment Company Act Ré\eas22586, 64 SEC
Docket 457 (Mar. 26, 1997) (“Capital Southwest”); MACC Private Equlhes et. al.,
Investment Company Act Release No. 20887; 58 SEC Docket 2067 (Feb. 7, 1988 Pr
Equities”); Allied Capital Corporation I, et. al., Investment CompAgy Release N0.17492,
46 SEC Docket 343 (May 16, 1990) (“Allied 1I"); and Greater Washinghwedtors, et. al.,
Investment Company Act Release N0.16055, 39 SEC Docket 549 (Oct. 15, 198adfGre
Washington”).

In Fidus, a parent BDC with an SBIC subsidiary that had alsoedléatbe regulated
as a BDC obtained similar relief as requested herein, and omrtiee conditions as contained
herein, except as modified to reflect that there was only on€ S@bsidiary. The Fidus

order permits a parent BDC and its wholly-owned SBIC/BDC subgititaengage in certain
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transactions that would be permitted if the BDC and its BDC su#vgidiere one company
and permits the parent BDC to adhere to the modified asset coverpgements.

In Triangle, a parent BDC with an SBIC subsidiary that had déstesl to be
regulated as a BDC obtained the same relief as requested, fzr@ion the same conditions
as contained herein, except as modified to reflect that the SBi€idiary was a limited
liability partnership rather than a limited partnership. ThenBt@ order permits a parent
BDC and its wholly-owned SBIC/BDC subsidiary to engage in cettansactions that would
be permitted if the BDC and its BDC subsidiary were one compadhyparmits the parent
BDC to adhere to the modified asset coverage requirements. [€r@bvtgined further relief
in Triangle Il. The Triangle Il order applies to future SBIC sdilasies for modified asset
coverage and permits transactions among other subsidiaries thaotmagy SBIC subsidiaries.

In Main Street, a parent BDC with an SBIC subsidiary obtainedasinelief as
requested herein, and on similar representations and conditions as cbh&aia. The Main
Street order permits a parent BDC and its wholly-owned subssli@ree of which is an
SBIC) to engage in certain transactions that otherwise wouldrbatisel if the BDC and its
subsidiaries were one company and permits the parent BDC to adreraddified asset
coverage requirement. The Main Street order applies to future SBi€idiaries.

In Berthel, a parent BDC with a BDC/SBIC subsidiary obtainedlaimelief as
requested herein, and on similar representations and conditions as cbh&aigia, except as
modified to reflect that the parent was a trust rather thar@oation and that the subsidiary
was a limited liability company rather than a limited partnigrs In Capital Southwest, a
parent BDC with a closed-end management investment company/SBIlGiayb®btained

exemptive relief similar to the relief requested in this aapilon, and on similar
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representations and conditions as contained in this application. TheeFEuaties case
involved a reorganization pursuant to a bankruptcy plan which provided foatisfetr of all
of the capital stock of an SBIC subsidiary of the debtors to a nawited BDC, and the
election of the SBIC also to be regulated as a BDC. The € ré#&shington and Allied
Capital Il, cases involved existing SBICs that reorganized tapkshing wholly-owned
subsidiaries to which the parent would transfer its SBIC licef$® parent company in each
case remained a BDC with public ownership.

In addition, Applicants have reviewed previous exemptive orders issudu by t
Commission granting exemptive relief with respect to future whkalined subsidiaries of the
parent.See Triangle Il, Main Street, MCG Capital, Hercules, Elk Assasatand Allied. In
Triangle Il, Main Street, MCG Capital, Hercules, Elk Assasaand Allied, a parent BDC
with an SBIC subsidiary obtained substantially the same raieéguested in this Application,
including relief as to possible future wholly-owned subsidiaries op#rent.

The Company is requesting the ability to engage in exactlyatime $ransactions with
its SBIC Subsidiaries as did Fidus, Triangle, Main StreethBErElk Associates, Allied
Capital, Capital Southwest, Private Equities, Greater Washingii\bied Capital 1l with
respect to their wholly-owned SBIC subsidiaries. Because Teargl Fidus obtained the
relief requested herein in two consecutive applications, Applicantshatl as models,
making the same kind of representations and agreeing to similaticoadi

H. Applicants’ Legal Arguments

1. Section 6(c).

Applicants are requesting relief from Sections 18& 61(a) of the 1940 Act to modify

certain asset coverage requirements. Sectiorobthe 1940 Act permits the Commission to
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conditionally or unconditionally exempt any persmriransaction from any provision or provisions
of the 1940 Act, if and to the extent that such exemp#amecessary or appropriate in the
public interest and consistent with the protection of invesaad the purposes fairly intended
by the policies and provisions of the 1940 Act.

@ The Exemption Requested is Appropriate in thai®interest.

The operation of the Company as a BDC with SBICsklidries is intended to permit the
Company to engage in an expanded scope of operations beyond that which wawdd dixe
to it if it conducted the SBIC operations itself. The Company an@&BI€ Subsidiaries will
be engaged in operations permitted (and in fact cquitged) by the 1940 Act and subject to
the provisions thereof, as they are applied to BDCs. Moreover, sfiaceBIC Subsidiaries
will be wholly-owned subsidiaries of the Company, any activity edran by them will in all
material respects have the same economic effect and subsi#imcespect to the Company’s
stockholders as it would if done directly by then@any.

With respect to the Section 18(a) and 61(a) exemgtithe net effect of application of
the “asset coverage” requirements on a consolidatsid as to the Company and the SBIC
Subsidiaries, if relief were not obtained, couldtbeestrict the ability of the SBIC Subsidiaries
to obtain the kind of financing that would be aablé to the Company if it were to conduct the
SBIC operations itself. Section 18(k) exempts dagscof senior securities representing an
indebtedness issued by certain closed-end companies from thtecasgrage and other
requirements of subparagraphs (A) and (B) of pafag(l) of Section 18(a), whether or not
such class of senior securities representing abiadness is held or guaranteed by the SBA. The
application of Section 18(k) to the Company woutt axpose investors to the risks of

unconstrained leverage because the SBA regulatesathtal structure of the SBIC
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Subsidiaries. Accordingly, no harm to the publiterest will occur if the exemption is
granted.

Based on the foregoing, it is clear that the public interestnetllbe harmed by the
granting of the requested exemption, while the interests of the @gnapa its stockholders
will be enhanced.

(b) The Exemption Requested is Consistent with timeePtion of Investors

and the Purposes Fairly Intended by the PoliciesRmovisions of the
1940 Act.

The Section 18(a) and 61(a) exemptions will have no material adusxseial or
economic impact on the Company’s stockholders because the SBIC Sudssidiar(or will
be) wholly-owned by the Company, and the Company’s stockholders effeativalll
economic interests in the SBIC Subsidiaries. Also, the représastand agreements of the
Company made in this Application effectively eliminate any sulistauiifferences between
applying the regulatory framework to the Company conducting its @Bii@ities as one entity
and the framework applicable to the Company and the SBIC Subsidiargeparate entities.

Congress meant to encourage the development of venture capital confyyathies
enactment of the 1980 amendments to the 1940 Act (the “1980 Amendmentpf)ncipal
purpose of the 1980 Amendments was to remove regulatory burdens on ventiale capi
companies while assuring adequate protection of the interests ofonsveEssuch companies.
S. REP. No. 958, at 5 (1980); H.R. REP. No. 1341, at 21-22 (1980), as reprinted in 1980
U.S.C.C.A.N. 4803, 4904. The 1980 Amendments sought to eliminate provisions of the 1940
Act that created unnecessary disincentives to venture capitatiestld. One goal
underlying elimination of these disincentives was to increase meestby the public,

particularly institutional investors, in professionally managed verdapé&al companies in
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order to provide a new source of risk capital for small developing auegpa See Reginald
L. Thomas & Paul F. Roye, Regulation of Business Development Compamikes the
Investment Company Act, 55 S. Cal. L. Rev. 895, 912 (1982).

In adopting interim Rules 60a-1 and 57b-1, the Commission recognized this goa
stating “[tjhe 1980 Amendments, which became effective immediagsyn their signing by
the President, represent the considerable efforts of Congress andusioier participants,
including representatives of the Commission and the “venture cajithistry, to enhance the
flow of capital to small, developing businesses and financially trdutalsinesses.”
Investment Company Act Release No. 11493, [1980 Transfer Binder] Fed.. $&&p. (CCH)
183,704 (Dec. 16, 1980). The Commission also stated in this Releasd thatiéar that
Congress did not intend to prohibit business development companies fromracthueri
securities of and operating wholly owned SBICs. Indeed, the 1980 Amendspextically
recognized the possibility of such ownership.” Subsidiary SBICslacecontemplated by
Item 8 of the instructions to Form N-2.

The Applicants submit that the proposed exemption is entirely camsgith the
general purposes of the 1980 Amendments. By this Application, the Congeksyrelief
that will allow it, together with the SBIC Subsidiaries, to expand broaden its activities
consistent with the Congressional policies described above and witleatihgrconflicting
regulatory problems. The goal can be accomplished only by obtainirxeéhgption
requested. The proposed exemption is therefore consistent with thral genmposes of the
1940 Act, as amended by the 1980 Amendments.

It is submitted that granting the requested exemption on the s&tierth in this

Application is consistent with the policies and provisions of the 194GAatwill enhance
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the interests of the Company’s stockholders while retaining for thenmportant protections
afforded by the provisions of the 1940 Act.

1. Section 12(d)(1)(J)

Applicants request an Order of the Commission exegfrom the provisions of

Section 12(d)(1) any loans or advances by eithéuafl 1| SBIC or Fund Il SBIC to the
Company that may be deemed to violate Section @(4)(ii) or (iii) if the loans or advances
were construed as purchases by Fund Il SBIC or RuSBIC of the securities of the Company
representing indebtednéssSection 12(d)(1)(J) permits the Commission to dimklly or
unconditionally exempt any person or transactiomfiany provision of Section 12(d)(1) if and to
the extent that the exemption is consistent wighphblic interest and the protection of investors.

With respect to the exemption from Sections 12J#{1i) and (iii), allowing Fund i
SBIC or Fund Ill SBIC to make loans or advancethéoCompany without creating a prohibited
purchase of securities from a related BDC, Fur8BIC’s or Fund Il SBIC’s wholly-owned
subsidiary status and consolidated financial regpsith the Company will both eliminate the
possibility of overreaching and prevent confusiertathe financial status of the Company to the
Company'’s stockholders, who are the investorstti@fi940 Act is intended to protect.

2. Section 57(c)
In addition to relief under Section 6(c) and 12(d)(1), the Applicants reqgelesf under

Section 57(c) with respect to the proposed operations as one conEdunging transactions

between Subsidiaries or between the Company and a Subsatfidrgertain transactions

between the Applicants and portfolio companies, as specified aboveonSgtfc) directs the

57 As set forth above, the Subsidiaries will not omy af the voting securities of the Company.
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Commission to exempt a transaction from one or more provisions 0bi8e8{(a)(1) and (2)
if all three of the following standards are met: (i) the ®whthe proposed transaction,
including the consideration to be paid or received, are reasonable maddalo not involve
overreaching of the BDC or its stockholders or partners on the panygberson concerned,
(i) the proposed transaction is consistent with the policy of th€ BB recited in the filings
made by such company with the Commission under the Securities A888f as amended
(1933 Act”), its registration statements and reports filed undemxchange Act, and its
reports to stockholders or partners; and (iii) the proposed transactomsistent with the
general purposes of the 1940 Act.

(@ Under Section 57(c)(1), the terms of the proposaddaction,
including the consideration to be paid or receivelist be reasonable and fair and
must not involve overreaching of the BDC or its stockholdertherpart of any person. As
discussed above, the proposed operations as omacpmwill enhance efficient operations of the
Company and its wholly-owned Subsidiaries, andaatleem to deal with portfolio companies as if
the Company and the Subsidiaries were one company. Operation amksss® company
in these circumstances has been repeatedly recognized by the $SSmnnm exemptive
orders, including with respect to the Company under the prior order, Fidasgl€, Triangle
Il, Main Street, Elk Associates, Allied Capital, Berthel, Calpouthwest, Private Equities,
Greater Washington, and Allied Capital Il and other companies icitdte applications of
those companies. As discussed above with respect fpgiieants’ legal arguments under
Section 6(c), the contemplated transactions amioagi\pplicants and affiliates as specified
above will be reasonable and fair and will not involve overrgacbn the part of any

person.
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(b)  As indicated above, the terms of the proposed #aaisns,
including the consideration to be paid or receivark reasonable and fair and do not
involve overreaching of the Company, its stockhosdeor the Subsidiaries that are
BDCs by any person. The Applicants believe tha tequested Order would permit
the Company and the Subsidiaries to carry out naffectively (1) the purposes and
objectives of the Applicants of investing primarity small business concerns, and (2)
the intent and policy of Congress as stated in iamglemented by the 1940 Act, the
SBA Act and the 1980 Amendments.

(c) Under Section 57(c)(2), relief may be grantedhié¢ proposed
transactions are consistent with the policy of the BDC asfiukm filings with the
Commission and reports to stockholders. The pempoperations of the Applicants as one
company and the requested relief are consistehitlat disclosure in the proposed operations of
the applicants as one company and the requested relief is consisitetite disclosure in the
Company’s public filings with the Commission and its reports to stodengl Accordingly,
this condition is also met.

(d) In addition, the representations and agreemeat$e in this Application
effectively eliminate any substantive differencesneen applying the regulatory framework to
the Company conducting its SBIC activities as am#yeand the framework applicable to the
Company and its SBIC Subsidiaries as separateesrdind granting the requested exemptions
on the terms set forth in this Application is caetesnt with the policies and provisions of the
1940 Act and will enhance the interests of the Camgpand the SBIC Subsidiaries while

retaining the important protections afforded by pievisions of the 1940 Act.
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(e) With respect to the exemptions from Sections)F) and (2), since Fund
Il SBIC and Fund Ill SBIC (including the 1.03% irgést owned by the Fund Il SBIC GP and the
0.95% interest owned by Fund Il SBIC GP) will bbalty-owned subsidiaries of the Company
and since no officers or directors of Fund Il SEI@ Fund Il SBIC or of the Company, or any
controlling persons or other “upstream affiliate$"the Company will have any prohibited
financial interest in the transactions describeth wespect to operation as one company, there
can be no overreaching on the part of any persedsia harm to the public interest will occur
in transactions solely between the Company and HUBBIC and Fund Il SBIC.

® With respect to the exemption from Section 53Rg)the transactions will
be solely between the Company and Fund Il SBICumdRIl SBIC (including the 1.03%
interest owned by the Fund Il SBIC GP and the 0.9%#&est owned by Fund Ill SBIC GP), as
its wholly-owned subsidiaries. Thus, these tratisas will have no substantive economic
effect, and there is no basis for overreachingasmhto the public interest.

In summary, the Applicants meet the standardseiefrunder Section 57(c) with respect

to the exemptions from Sections 57(a)(1), (2) andag3described above.

3. Sections 57(i), 57(a)(4) and Rule 17d-1

Relief is also requested under Rule 17d-1 with respect to cevtain |
transactions that would otherwise be prohibited by Section 57(a)(4), imgltrdinsfers of
assets between the Applicants and investments in the same patioiganies made by two
or more Subsidiaries, particularly by Fund Il SBIC and Fund Il SB¥&t may not involve
the Company, all as described above. Section 57(i) provides that mdl@sgaulations under
Section 17(d) will apply to transactions subject to Section 57(a)(#)el absence of rules

under that section. The Commission has not adopted rules under Secti¢h) 3vi(a)respect
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to joint transactions and, accordingly, the standards set forth in1R(d¢-1 govern
Applicants’ request for relief. In determining whether to granbeder under Section 57(i)
and Rule 17d-1, the Commission considers whether the participation obDthenBthe joint
transaction is consistent with the provisions, policies and purposes b®40eAct and the
extent to which such participation is on a basis different froness ddvantageous than that
of other patrticipants in the transaction.

(@) First, as discussed above with respect to the Appliceadal arguments
under Section 6(c), the proposed transactions arsistent with the policy and provisions of the
1940 Act and will enhance the interests of the Camgpand the Subsidiaries, while retaining the
important protections afforded by the provisionghaf 1940 Act.

(b) Second, since the joint participants will conduct their operations as
though they comprise one company, the participation of one will not be osisadiferent
from or less advantageous than the others.

In summary, the Applicants meet the standards for relief undéio®e& (i) and Rule
17d-1.
1. CONSOLIDATED REPORTING

A. Fund Il SBIC and Fund Ill SBIC’s BDC Election

Section 54 of the 1940 Act provides that any company defined as a “business
development company” in Section 2(a)(48)(A) and (B) may elect tedndated as a BDC,
that is, subject to the provisions of Sections 55 through 65 of the 1940 Att #make
sections of the 1940 Act made applicable to BDCs by Section 59 thefesiever, Section
54 requires that in order to elect BDC treatment under the 1940 ustt,company must have

“a class of equity securities registered under Section 12 @&¢harities Exchange Act of
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1934” or have “filed a registration statement pursuant to Section iz @ecurities Exchange
Act of 1934 for a class of its equity securities.”

The Company has elected to be regulated as a BDC. It meeatsfihiéonal
requirements of Section 2(a)(48) of the 1940 Act and has filed dragigis statement on
Form 8-A, registering its common stock under Section 12(b) of the Bgehact.

Fund 1l SBIC and Fund Ill SBIC also meet the 1940 Act’s definitiseglirements
for a BDC; however, they will never issue equity securitigedi®r admitted for trading on a
national securities exchange, nor will a class of either of dupiity securities be required to
be registered under the Exchange Act pursuant to Section 12(g) Bx¢hange Act.
Therefore, although Fund Il SBIC and Fund Il SBIC are not requireddister their equity
securities under Section 12 of the Exchange Act, pursuant to the prowsithes Exchange
Act, Fund Il SBIC and Fund Il SBIC voluntarily registered th&cwities under Section 12
of the Exchange Act in order to elect BDC treatment under the 1840 A

Section 12(g) of the Exchange Act requires issuers with spkefisets and a specified
number of security holders to register under the Exchange ActauBea@ll of Fund Il SBIC
and Fund Il SBIC’s equity securities are and at all timdslwi owned by one person (the
Company), they do not and will not ever meet the second test. Negssth8kection 12(g) of
the Exchange Act provides that “[a]ny issuer may registerciasg of equity security not
required to be registered by filing a registration statemersugnt to the provisions of this
paragraph.”

Form N-2, used for registration of securities under the 1933 Act ongany

electing BDC treatment, specifically contemplates that &€ Bitay have wholly-owned SBIC
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subsidiaries thatlse-are also BDCs. Item 8, paragraph 6 “Business Development
Companies,” specifies certain information that BDCs must provide.
If the Registrant has a wholly owned small businesgestment

company subsidiary, disclose: (1) whether the sliasy is regulated

as a business development company or investmenpargiunder the

1940 Act . . .

SEC Form N-2, Item 8, 6.b.

The instructions contemplate exactly the same structure aefttia Applicants, i.e., a
public parent offering securities pursuant to a registrationnséateunder the 1933 Act, with
such securities being registered under the Exchange Act and the patant having a wholly
owned SBIC subsidiary that is eligible to make a BDC electibis structure is also
expressly contemplated by Section 2(a)(46) of the 1940 Act (added Gap&8beAmendments)
which allows a wholly-owned SBIC to be deemed an “eligible portfedicurity” of a BDC.

The 1980 Amendments were designed to remove unnecessary and cosilfypnggul
burdens to the entrepreneurial activities of the venture capital ipdu$t]his Bill seeks
specifically to reduce some of the costs of government regulatipased on the capital-
raising process, to the extent that it can be done without sexgifiecessary investor
protection.” H.R. Rep. No. 96-1341, at 37 (1980).

If Fund Il SBIC and Fund Il SBIC had not voluntarily registered uriderExchange
Act, their only alternative would have been to be regulated as edebysl investment
management company. This legal result would have occurred becdbsetiate of
consummation of the Formation Transactions, Fund Il SBIC and Fund @ 88llonger met

the requirements of Sections 3(c)(1) or 3(c)(7) pursuant to whicilmaany may be excepted

from 1940 Act registration. Under Section 3(c)(1)(A) of 1940 Act, bectus Company
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owns more than 10% of the outstanding voting securities of Fund Il SRIGand Il SBIC,
Fund Il SBIC and Fund Il SBIC are deemed to be owned by the publikhsiders of the
Company, the number of which greatly exceeds 100. Requiring both FunéClla®B Fund

[l SBIC to function as a registered management investment conwaile its parent operates
as a BDC would have increased the administrative and legalafosperating the business.
Under Section 3(c)(7) of the 1940 Act, because the Company could be deehsae thbeen
formed for the purpose of investing in Fund Il SBIC and Fund Il SBICCmpany could
be deemed to fail to qualify as a “qualified purchaser” withinnleaning of Section 2(a)(51)
by virtue of Rule 2a51-3(a).

For example, different provisions regulating transactions withaaéfd persons would
apply (Section 17(a) - (e) applies to investment companies; Séatiapplies to BDCs). Any
transaction would need to be reviewed under both provisions. In addition, theonaro#rer
1940 Act provisions made inapplicable to BDCs (and, accordingly, to the @gjripathe
1980 Amendments would be applicable to Fund Il SBIC and Fund Il SBIC. widu&d be
an illogical result, given that the types of securities to logiieed by Fund Il SBIC and Fund
[l SBIC and the managerial assistance to be offered to thiljpmtompanies of Fund I
SBIC and Fund Il SBIC fall squarely within the 1940 Act provisionsiapple to BDCs. In
addition, as set forth in full below, the periodic reporting requiremfentthhe Company and
Fund Il SBIC and Fund Il SBIC would be different, with the Compangdiberiodic reports
under Section 13 of the Exchange Act, and Fund Il SBIC and Fund Il #Bi§ different
reports, on an unconsolidated basis, under the provisions of the 1940 Act. fit@sisely
the type of unnecessary regulatory burden on the provision of capitaltblsisinesses

sought to be avoided by enactment of the 1980 Amendments. Moreover, this digal publ
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reporting by two members of a corporate group that have no uncommon ellomagrs
could confuse stockholders and the securities markets.

In summary, the Applicants do not believe that, in these circumstafaed || SBIC
and Fund Il SBIC should be denied the benefits of the 1980 Amendments. ©onculsl
defeat the attempt of the 1980 Amendments to provide a measure atoegutlief to these
SBIC, the very kind of company intended to receive such relief.

B. Exemptive Relief Requested from Sections 12(h) arkB of the Exchange Act

1. General Section 12(h) of the Exchange Act provides it parfollows:

The Commission may. . . upon application of anréstied person, by order, after
notice and opportunity for hearing, exempt in whotein part any issuer. . . from the
provisions of. . . section 13. . . upon such teamd conditions and for such period as it
deems necessary or appropriate, if the Commissiats,fby reason of the number of
public investors, amount of trading interest in #eeurities, the nature and extent of the
activities of the issuer, income or assets of #isear, or otherwise, that such action is not
inconsistent with the public interest or the protetof investors.

Section 13 of the Exchange Act is the primary section requiriimg) fof periodic reports

under that Act.

2. Application of Section 12(h) and Section 13 of Ehe&ehange Act to the

Applicants As outlined above, in order to be a BDC, Fun8BIC and Fund Il SBIC
registered a class of equity securities under &edtR(g) of the Exchange Act. Absent an
exemptive order, such registration subjects Fund Il SBIC and HI SBIC, on an
unconsolidated basis, to periodic filings with @emmission, even though Fund Il SBIC and
Fund 1l SBIC have only one equity holder, who amsly has ready access to such

information on a more timely basis than requiredasrthe Exchange Act.
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3. Requested ExemptionAccordingly, the Applicants request an Ordethaf

Commission under Section 12(h) of the Exchange Retmpting Fund Il SBIC and Fund IlI
SBIC from the reporting requirements of Sectiona) 3f the Exchange Act.

C. Precedents

In connection with the relief requested in this section, referenoeade to Fidus,
Triangle, Berthel, Private Equities and Midland. In Fidus, Triariggethel and Private
Equities, a parent BDC with a BDC/SBIC subsidiary obtained thee salief as requested
herein, and on substantially the same representations and conditionsezbhigiein. In
Midland, a parent BDC with a BDC/SBIC subsidiary obtained a joietrgtive order with
respect to various 1940 Act issues as well as relief from regaoequirements under Section
12(h) of the Exchange Act. With a two-level BDC structure, thiECSRibsidiary had for
some time filed Exchange Act reports with the Commission butraataielief from further
filing in the Midland order.

Because of the factual similarity between the Fidus strueindethat of the Applicants,
Fidus has been used as a model for the relief under Section 12(htedguebis
Application. Fidus and the Applicants both are cases involving a BD&htpaith a wholly
owned SBIC/BDC subsidiary.

D. Applicant’s Legal Analysis

Section 12(h) of the Exchange Act permits an exemption from repaticgrtain
other provisions of the Exchange Act if the Commission finds, by reafsthre number of
public investors, amount of trading interest in the securities, theenahd extent of the
activities of the issuer, income or assets of the issuer, omoseerthat such action is not

inconsistent with the public interest or the protection of investors.
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1. The Requested Order is not Inconsistent with the iPubterest of the

Protectionof Investors

If the requested Order is granted, the Applicants, on a consolidatsd woidls
be providing to investors exactly the information required by Exchamgeeforting --
consolidated financial reports pursuant to applicable Commission ndegeaerally accepted
accounting principles. By the voluntary registration of Fund Il S&¥@ Fund Il SBIC under
the Exchange Act to become BDCs, but not reporting separatelyxtharie Act reporting
structure for the Applicants is the same as if Fund Il SBICFamdl 11l SBIC did not
voluntarily register. Accordingly, it is indisputable that the retge action is not inconsistent
with the public interest or the protection of investors. The Ordémpesimit the multiple-
company BDC structure specifically contemplated by the 1980 Amendmedtasormal,
consolidated reporting under Exchange Act rules will be applicable.

The Applicants believe it was not the intent of Congress in adopten@380
Amendments to liberalize registration and reporting requirementa fualified venture
capital investment company parent while retaining those requirerfoerttsat parent’s wholly
owned SBIC subsidiary engaged in the same business. Under the Agsplpraposed
format, Fund Il SBIC and Fund lll SBIC, as controlled subsidiariesnofsuer with securities
registered under the Exchange Act, will be providing the discloswteeporting under the
Exchange Act that was deemed an adequate substitute for 1940 i&thtieg and reporting
for BDCs. As SBICs, Fund Il SBIC and Fund Il SBIC are engagdte type of activity --
small business capital formation -- that Congress wished to egeowith liberalized
regulation under the 1940 Act. This fact was made clear by S&{api#6) of the 1940 Act,

which allows a wholly owned SBIC to be deemed an “eligible portfdicurity” of a BDC.
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The Applicants submit that requiring detailed registration sttésnand
imposing 1940 Act reporting requirements on an SBIC that is subjecnsolidated
Exchange Act disclosure and reporting requirements would be countengweSsional intent.
Much of the benefit accruing to BDCs would be thwarted by requirirgledtregistration
statements and duplicative reports of a BDC’s wholly owned investooempany subsidiary,
particularly when that investment company subsidiary is an SBI€ntty given favored
treatment under the 1940 Act and the 1980 Amendments. Applicants belietigetha
Congressional intent was to allow an otherwise qualified wholly owaoedidiary of a BDC
to elect BDC status.

Further, Section 12(h) establishes a number of criteria to detewhieier an
exemptive order is not inconsistent with the public interest or gioteof investors. Among
these are the number of public investors, amount of trading interést Becurities and nature
and extent of the issuer’s activities. Fund Il SBIC and FundBICS:ach have only one
equity investor, the Company (directly as a limited partner anderttiras the owner of the
General Partners), which is itself a reporting company, and no pobéstors. There will be
no trading in Fund Il SBIC’s or Fund lll SBIC’s securities. Ackogly, no public interest or
investor protective purpose will be served by separate Fund Il SRIGand Il SBIC
reporting. The nature and extent of each of Fund Il SBIC’s and FusdBIC’s activities are
such that its activities will be fully reported on through consoldi&teancial reporting in
accordance with normal accounting rules. Again, there is no publrvestor protective
purpose to be served by separate Fund Il SBIC and Fund Il SBIC ngpo#iccordingly,
Applicants believe that the requested exemption meets the staonfl&dstion 12(h) of the

Exchange Act.
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V. CONDITIONS OF EXEMPTIVE ORDER
Applicants agree that the requested Order will be subject twltbeving conditions:

1. The Company will at all times own and hold, benefig and of record, all
of the outstanding limited partnership interestamy Subsidiary and all of the outstanding
membership interests in the General Partners,h@mwise own and hold beneficially, all of
the outstanding voting securities and equity irsisref such Subsidiary.

2. The SBICS-Subsidiaries will have investment policies not indgstesit with
those of the Company, as set forth in the Compamgsstration statement.

3. No person shall serve as a member of any of theiBaiss’ board of
directors, including as a manager under a diffef@mb of legal organization that might
perform the function of a director, unless suchspershall also be a member of the
Company's Board. The board of directors or the agars, as applicable, of any Subsidiary
will be appointed by the equity owners of that Sdibsy.

4. The Companywitishal not itself-issue or sell any senior security and the
Companywitishal not cause or permit any SBIC Subsidiaries to issugell any senior
securityof which the Company or such SBIC Subsidiary isitiseer except to the extent

permitted bySection 18 (as modified for BDCs by Section_of the 1940 Ac; provided thet

immediatelyafter the issuance or salé-any-such-seniorsecuriby eitherof the Company

or any SBICSubsidiar of any such senior secu), the Compar, individually and on a

consolidated bas, shall have the asset coverage required by Seclita) of the 1940 Aci(as

modified bySection 61(a)). In determining whether the Compamhas the SBIC
Subsidiarieasset coveral on a consolidated badisve-the-asset-coverarequired by

Section 1¢(a) of the 1940 Actas modified by Section 61)), any senior securities
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representing indebtedneof thear SBIC SubsidiarieSubsidiary if that SBIC Subsidiary has

issued indebtedness that is held or guaranteedeb§B/ shall not be considered senior

securities anc, for purposes othe definition of “asset coverage” in Section 18@hall be
treated as indebtedness represented by senior securities.

5. The Company will acquire securities of any SBIC Subsidiaryessmting
indebtedness only if, in each case, the prior approval of the SBAden obtained. In
addition, the Company and the SBIC Subsidiaries will purchase angostilio securities
between themselves only if, in each case, the prior appofithe SBA has been obtained.

6. No person shall serve or act as investment adtostite Subsidiaries
unless the Board and the stockholders of the Coynglaall have taken such action with
respect thereto that is required to be taken potdoathe 1940 Act by the functional

equivalent of the Subsidiary’s Board and the ggodiders of the Subsidiary.

V. CONCLUSION AND REQUEST FOR ORDER

Based on the foregoing, Applicants respectfully request that the @siamissue an
Order pursuant to Sections 6(c), 12(d)(1)(J), and 57(c) of the 1940 Adingraremptions
from Sections 12(d)(1)(A)(ii) and (iii), 18(a), 21(b), 57(a)(1), (2), (8d &), and 61(a) of the
1940 Act; and under Section 57(i) and Rule 17d-1 under the 1940 Act to pertaih gaint
transactions otherwise prohibited by Section 57(a)(4) of the 1940 Acyrated Section 12(h)
of the Exchange Act granting an exemption from Section 13(a) dixbkange Act, all on

the terms and conditions set forth herein.

VI. EXHIBIT LIST
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The following documents are annexed to this Application as Exhibita@nd
incorporated by reference.

Exhibit A Diagram of the Company’s corporate structure

Exhibit B Verification Required by Rule 0-2(d)

Exhibit C Resolution Authorizing Application
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VII.  AUTHORIZATIONS REQUIRED BY RULE 0-2

The verification required by Rule 0-2(d) under the 1940 Act is attachddst
Application as Exhibit B. The filing of this Application has beenc#mally authorized by a
resolution of the board of directors of the Company, a resolution of F8#l@ Board, and
a resolution of Fund Il SBIC Board, each dated November 18, 2013. A copglof e
resolution, which each remains in full force and effect, is atthtbe¢his Application as
Exhibit C. The filing of this Application by the other Applicantsswauthorized by their
respective members, general partners or officers, as applipabdeiant to authority granted to
such persons by their respective operating agreements, articteogdoration or bylaws, as

applicable. Each of the foregoing authorizations remain in effect.
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Signatures
Pursuant to the requirements of the Investment Company Act of 1940, theafppl

have signed this Application on thé8t31° day of NevembeMarch 20132014

Capitala Finance Corp.

By: /s/Joseph B. Alala, Il

Name: Joseph B. Alala, IlI
Title: Chief Executive Officer

CapitalSouth Partners Fund Il Limited
Partnership

By: /s/Joseph B. Alala, lll
Name: Joseph B. Alala, Il
Tile: Authorized Person

CapitalSouth Partners SBIC Fund l1lI, L.P.

By: /s/ Joseph B. Alala, llI

Name: Joseph B. Alala, IlI
Tile: Authorized Person

CapitalSouth Partners F-II, LLC

By:__/s/ Joseph B. Alala, lll

Name: Joseph B. Alala, Il
Title: Authorized Person

CapitalSouth Partners SBIC F-lll, LLC

By: /s/Joseph B. Alala, lll

Name: Joseph B. Alala, IlI
Title: Authorized Person



CapitalSouth Partners Florida Sidecar
Fund I, L.P.

By: /s/Joseph B. Alala, llI

Name:Joseph B. Alala, Il
Title: Authorized Person

CSP- Florida Mezzanine Fund I, LLC

By: /s/Joseph B. Alala, lll

Name:Joseph B. Alala, Il
Title: Authorized Person

Capitala Investment Advisors, LLC

By:__/s/ Joseph B. Alala, lll

Name: Joseph B. Alala, Il
Title: Manager



EXHIBIT A

Diagram of the Company’s Corporate Structure

The following diagram depicts the Company’s current organizatianaitsre:

{},_.”ICI diﬁe d} _ ‘i’fgﬁ'ﬂ:?ﬂ:ﬂ‘r’” Pubnfﬁi@@%'ﬁn Logacy Investors
|| Adminisiaier Advissis Cirp. (3955 {69%)

g wemanss Capitala Finance'

Managing Member

e ' — CaEpmala Finance Corp
Ivestment Adviser [«--eeee:
. Ahisony
x Lo
Capitala JHVESPF%EIJ'ITEHT
i 1
Advisors, LLC | Advisory ] SRR A Fund |
Agreemen I:-.Inrm Partolo
Fund |1 Fund 11| Sidecar Investmanis:| 56es of assets
Furd g —___._| Fund
TS - 3 i anm
o La SEIIE'-‘ i Uﬂﬂ‘FLEtT’flﬁeJS rige CapitalSodtrPearimers
i F*¥mited Parinership SBIC Fund IIl, L.P.
(“Fund I1"y' (“Fund I1I")®
SBIC Leverage Licenss SBIC Leverage License

1. Capitala Finance also owns 100% of the generaheestof each of Florida Sidecar Fund, Fund |l anddFlIl.
These general partners do not hold any portfo@siments.




EXHIBIT B

VERIFICATION

The undersigned states that he has duly executed the attachediexamyplication

datedNevember19.2061March 31, 2014or and on behalf of Capitala Finance Corp. (the

“Company”); that he is the President and Chief Executive Offi€esuch company; and that
all action by stockholders, directors, and other bodies necessary tozatherundersigned
to execute and file such instrument has been taken. The undersighed $tates that he has
duly executed the attached exemptive application for and on behalpdélSauth Partners
Fund Il Limited Partnership, CapitalSouth Partners SBIC, L.P., @8pitth Partners F-II,
LLC, a wholly-owned subsidiary of the Company and general partnerpfaCZouth Partners
Fund Il Limited Partnership, CapitalSouth Partners SBIC F-lICLa wholly-owned
subsidiary of the Company and general partner of CapitalSouth PeBBkIs L.P,

CapitalSouth Partners Florida Sidecar Fund |, L.P., CSP-Floridadvieez Fund |, LLC, a

wholly-owned subsidiary of the Company and general partner of CapithlBautners Florida

Sidecar Fund I, L.Pand Capitala Investment Advisors, LLC; and that all actions negessa

authorize the undersigned to execute and file such instrument hasakeen The
undersigned further states that he is familiar with such instryraed the contents thereof,
and that the facts therein set forth are true to the best &hbigledge, information and

belief.



/s/ Joseph B. Alala, Il
Name: Joseph B. Alala, llI
Date: NevemberiMarch 31 20132014




EXHIBIT C
Resolution of the Board of Directors of Capitala Finance Corp.

FURTHER RESOLVED, that the Authorized Officers be, and each of them hereby is,
authorized, empowered and directed, by and on behalf of the Company, to exetotaise
to be filed with the SEC any applications for exemptive relnef any amendments deemed
necessary or appropriate thereto, and any related documents includmg baotited to
requests for no action relief or interpretative positions under tbari8es Act of 1933, as
amended, the Securities Exchange Act of 1934, as amended or the 1940ahgt,otiner
applicable federal or state securities laws, as such AuthadDiffesbrs, in their sole discretion,
deem necessary, appropriate or advisable in order to effectuatartbactions contemplated
therein and the relief sought thereby.

Resolution of the Board of CapitalSouth Partners Fund Il Limted Partnership

FURTHER RESOLVED, that the Authorized Officers be, and each of them hereby is,
authorized, empowered and directed, by and on behalf of CapitalSouth Pattnéri
Limited Partnership, to execute and cause to be filed with theal@pplications for
exemptive relief and any amendments deemed necessary or appribgiate, and any
related documents including but not limited to requests for no actieh oelinterpretative
positions under the Securities Act of 1933, as amended, the Secuxitiznge Act of 1934,
as amended or the 1940 Act, or any other applicable federal or estatéiss laws, as such
Authorized Officers, in their sole discretion, deem necessary, apgampr advisable in order
to effectuate the transactions contemplated therein and thesalight thereby.

Resolution of the Board of Directors of CapitalSouth Partners BIC Fund IllI, L.P.

FURTHER RESOLVED, that the Authorized Officers be, and each of them hereby is,
authorized, empowered and directed, by and on behalf of CapitalSouth P&&hersund lII,
L.P., to execute and cause to be filed with the SEC any applicéioegzemptive relief and
any amendments deemed necessary or appropriate thereto, and adyd@taiments
including but not limited to requests for no action relief or integbret positions under the
Securities Act of 1933, as amended, the Securities Exchange A884f as amended or the
1940 Act, or any other applicable federal or state securities &svsuch Authorized Officers,
in their sole discretion, deem necessary, appropriate or advisaindeinto effectuate the
transactions contemplated therein and the relief sought thereby.
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