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Filed November 17, 2015 

  File No. 333-208077 

 

Dear Mr. Claney: 

 

We have limited our review of your registration statement to those issues we have 

addressed in our comments.  In some of our comments, we may ask you to provide us with 

information so we may better understand your disclosure. 

 

Please respond to this letter by amending your registration statement and providing the 

requested information.  If you do not believe our comments apply to your facts and 

circumstances or do not believe an amendment is appropriate, please tell us why in your 

response.   

 

After reviewing any amendment to your registration statement and the information you 

provide in response to these comments, we may have additional comments.   

 

General 

 

1. We note your shares are currently traded on the OTCQX.  As the OTCQX is not a 

national securities exchange or an automated quotation system of a national securities 

association, it appears that you are not eligible to conduct a secondary offering on Form 

S-3 in reliance on General Instruction I.B.3 to Form S-3.  Likewise, we note that the 

aggregate market value of your voting and non-voting common equity held by non-

affiliates during the 60 days prior to the filing of the registration statement does not 

appear to exceed $75 million, as required by General Instruction I.B.1 of Form S-3.  

Accordingly, please advise us as to the basis upon which you are eligible to register 

securities on Form S-3 or amend your registration statement to convert to a form that you 

are eligible to use to conduct a secondary offering.  Please see Securities Act Forms 

C&DI 116.12 (February 2009).   
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2. It appears that one of your selling shareholders, Edwin Levy, is a broker-dealer, and that 

Brian Pessin may be either a broker-dealer and/or affiliate of a broker-dealer.  Please note 

that registration statements registering the resale of shares offered by broker-dealers must 

identify the broker-dealers as underwriters if the shares were not issued as underwriting 

compensation and revise your prospectus accordingly.  For those selling shareholders that 

are affiliates of a broker-dealer, please state whether (i) each seller purchased the 

securities in the ordinary course of business and (ii) at the time of purchase of the 

securities to be resold, the seller had any agreements or understandings, directly or 

indirectly, with any person to distribute the securities.  If a selling shareholder is unable 

to make these representations, the prospectus should state that the selling shareholder is 

an underwriter. 

 

We urge all persons who are responsible for the accuracy and adequacy of the disclosure 

in the filing to be certain that the filing includes the information the Securities Act of 1933 and 

all applicable Securities Act rules require.  Since the company and its management are in 

possession of all facts relating to a company’s disclosure, they are responsible for the accuracy 

and adequacy of the disclosures they have made.   

 

Notwithstanding our comments, in the event you request acceleration of the effective date 

of the pending registration statement, please provide a written statement from the company 

acknowledging that: 

 

 should the Commission or the staff, acting pursuant to delegated authority, declare the 

filing effective, it does not foreclose the Commission from taking any action with respect 

to the filing;  

 

 the action of the Commission or the staff, acting pursuant to delegated authority, in 

declaring the filing effective, does not relieve the company from its full responsibility for 

the adequacy and accuracy of the disclosure in the filing; and  

 

 the company may not assert staff comments and the declaration of effectiveness as a 

defense in any proceeding initiated by the Commission or any person under the federal 

securities laws of the United States. 

 

Please refer to Rules 460 and 461 regarding requests for acceleration.  We will consider a 

written request for acceleration of the effective date of the registration statement as confirmation 

of the fact that those requesting acceleration are aware of their respective responsibilities under 

the Securities Act of 1933 and the Securities Exchange Act of 1934 as they relate to the proposed 

public offering of the securities specified in the above registration statement.  Please allow 

adequate time for us to review any amendment prior to the requested effective date of the 

registration statement.      
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You may contact Courtney Haseley, Staff Attorney, at (202) 551-7689, Lisa Kohl, Legal 

Branch Chief, at (202) 551-3252, or me at (202) 551-3720 with any questions. 

 

Sincerely, 

  

 /s/ Lisa M. Kohl for  

 
Mara L. Ransom  

Assistant Director 

Office of Consumer Products 

 

 

cc: Gerald W. Gritter 

Levinson, Gritter & DiGiore LLP 

 

 


