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April 2 , 2016
 
VIA ELECTRONIC TRANSMISSION

 
Office of Applications and Report Services
Securities and Exchange Commission
100 F Street, N.E. 
Washington, D.C.  20549

 
 
Re: Civil Action Documents Filed with Respect to Third Avenue Trust (the “Trust”)

 
Dear Sir or Madam:

 
To supplement our February 5, 2016 filing (File No. 811-08039) (the “Original Filing”), enclosed
for electronic filing on behalf of the Trust, pursuant to Section 33 of the Investment Company Act
of 1940, as amended, are copies of (capitalized terms used but not defined herein have the 
meanings assigned to them in the Original Filing): 

(1) the Complaint (“Federal Complaint #4”) filed on February 9, 2016 in the United States District 
Court, Central District of California, naming the Trust and certain others as defendants in a lawsuit  
(Complaint,  Bhat v. Third Ave. Mgmt, No. 2:16-cv-00904 (C.D. Cal. Feb. 9, 2016) (ECF 1));

(2) the Notice of Removal filed on February 12, 2016 in the United States District Court, 
Southern District of New York, notifying counsel for Engel and the Supreme Court of the State 
of New York of the removal of the NY Complaint from the New York Supreme Court to Federal 
Court (Notice of Removal, Engel v. Third Ave. Mgmt. Co. LLC, No. 1:16-cv-01118 (S.D.N.Y. 
Feb. 12, 2016) (ECF 1));

(3) the Complaint (“Krasner Complaint”) filed on March 17, 2016 in the Court of Chancery of the 
State of Delaware, naming the Trust as defendant in a lawsuit  (Verified Complaint, Krasner v. 
Third Ave. Trust, No. 12113 (Del. Ch. Mar. 17, 2016) (ECF 1)); 

(4) the Proposed Complaint in Intervention (“Krasner Intervention”) filed on March 31, 2016 in 
the United States District Court, Southern District of New York, requesting intervention by a 
shareholder  ([Proposed] Complaint in Intervention, Krasner v. Third Ave. Mgmt LLC, No. 1:16-
cv-01118 (S.D.N.Y. Mar. 31, 2016) (ECF 48));

(5) the Complaint (“Broccolino Complaint”) filed on April 1, 2016 in the United States District 
Court, Southern District of New York, naming the Trust as a nominal defendant and certain 
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others as defendants in a lawsuit  (Verified Derivative Complaint, Broccolino v. Third Ave. 
Mgmt. Co. LLC, No. 1:16-cv-02436 (S.D.N.Y. April 1, 2016) (ECF 1)); 

(6) the Complaint (“Wagner Complaint”) filed on April 8, 2016 in the Court of Chancery of the 
State of Delaware, naming the Trust as a nominal defendant and certain others as defendants in a
lawsuit (Verified Class and Derivative Complaint, Wagner v. Third Ave. Mgmt. LLC, No. 
CA12184 (Del. Ch. Apr. 8, 2016) (ECF 1));

(7) the Order to Transfer (“Transfer Order”) filed on April 12, 2016 in the United States District 
Court, Central District of California, granting the Motion to Transfer the cases Tran, Matthews, 
Inter-Marketing Group USA, and Bhat from the Central District of California to the Southern 
District of New York (Tran v. Third Ave. Mgmt. LLC, No. 2:16-cv-00602 (C.D. Cal. Apr. 12, 
2016) (ECF 53); Matthews v. Third Ave. Mgmt. LLC, No. 2:16-cv-00770 (C.D. Cal. Apr. 12, 
2016) (ECF 37); Inter-Marketing Group USA v. Third Ave. Trust, No. 2:16-cv-00736 (C.D. Cal. 
Apr. 12, 2016) (ECF 52); Bhat v. Third Ave. Mgmt, No. 2:16-cv-00904 (C.D. Cal. Apr. 12, 2016) 
(ECF 34)); and

(8) the Verified Amended Complaint (“Krasner Amended Complaint”) filed on April 18, 2016 in 
the Court of Chancery of the State of Delaware, naming the Trust as defendant in a lawsuit  
(Verified Amended Complaint, Krasner v. Third Ave. Trust, No. 12113 (Del. Ch. Apr. 18, 2016)
(ECF 35-40)).

If you have any questions regarding this filing, please contact me at (212)715-9522.

Sincerely,

/s/ George M. Silfen
George M. Silfen
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Date of Transaction Type of Transaction Quantity Price Per Security Total Cost Basis
3/4/2014 Purchase 9,386 $11.72 $109,995.70
3/26/2014 Dividend Reinvestment 148 $11.55 $1,709.40
6/25/2014 Dividend Reinvestment 172 $12.05 $2,072.60
9/24/2014 Dividend Reinvestment 169 $11.20 $1,892.80
9/24/2014 Dividend Reinvestment 1 $11.17 $11.17
12/10/2014 Dividend Reinvestment 332 $9.98 $3,313.36
3/25/2015 Dividend Reinvestment 180 $9.34 $1,681.20
3/25/2015 Dividend Reinvestment 1 $9.30 $9.30
6/24/2015 Dividend Reinvestment 217 $9.20 $1,996.40
9/23/2015 Dividend Reinvestment 222 $8.12 $1,802.64
9/23/2015 Dividend Reinvestment 1 $8.12 $8.12
TOTAL 10,829 $124,492.69

Transactions in Third Avenue Focused Credit Fund Institutional Class ("TFCIX") Securities
Suprabha Bhat
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IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE 
 

DANIEL KRASNER, 
 
    Plaintiff, 
 
 v. 
 
THIRD AVENUE TRUST, a Delaware 
Statutory trust, 
 
    Defendant. 

 
 
 
 C.A. No. ___________ 

 
VERIFIED COMPLAINT  

 
 Plaintiff Daniel W. Krasner (“Plaintiff”), by and through his attorneys, upon 

knowledge as to himself and upon information and belief as to all other matters, 

alleges as follows: 

NATURE OF THE ACTION 

1. This is a complaint brought pursuant to 12 Del. C. §3819 (“Section 

3819”) and Delaware common law to enforce Plaintiff’s statutory right to obtain 

certain books and records of defendants Third Avenue Trust (the “Trust”) and 

Third Avenue Focused Credit Fund (the “Fund” together with the Trust, “Third 

Avenue”).  This matter arises from Third Avenue’s failure to produce documents 

responsive to Plaintiff’s demand to inspect certain books and records of the Third 

Avenue in connection with the mismanagement of the Fund and other potentially 

wrongful conduct (the “Demand” attached hereto as Exhibit A). 
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2. Defendants failed to properly manage or oversee the management of 

the Fund, which was supposed to operate as an open ended mutual fund allowing 

for prompt cash redemptions.  Instead, they allowed the Fund to hold an excessive 

amount of illiquid securities which had not been properly valued.  On December 9, 

2015, owing to the inability to liquidate investments for prices including those 

previously used by the Fund in setting its net asset value (“NAV”), the Fund 

announced that it was suspending redemptions and, instead, seeking to liquidate all 

of its assets.  As a result, Plaintiff and other investors are now trapped for an 

indeterminate amount of time with shares, whose value has already been 

diminished by the excessive payouts made to prior-redeeming shareholders, 

backed solely by illiquid securities. 

3. In light of the forgoing events, on or about February 22, 2016, 

Plaintiff delivered his Demand to the Trust’s board of trustees (the “Board”) at the 

Trust’s principal office located in New York, New York.  (See proof of mailing, 

attached hereto as Exhibit B)  To date, Third Avenue has failed to produce 

information in order to permit Plaintiff to adequately investigate the extent of 

mismanagement and wrongdoing that has occurred and/or is occurring at the Fund, 

among other purposes for the investigation set forth in Plaintiff’s Demand. 
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PARTIES 

4. Plaintiff is a current shareholder of the Fund who first purchased the 

Fund’s Institutional Class shares on September 15, 2009 and has continuously held 

shares of the Fund since that time.  

5. The Trust is a statutory trust organized under Delaware law pursuant 

to a Trust Instrument dated October 31, 1996 (the “Trust Instrument” attached 

hereto as Exhibit C).  The Trust and the Fund’s principal executive offices are 

located at 622 Third Avenue, New York, New York 10017.  The Trust is an open-

ended management investment company consisting of five separate investment 

series, including the Fund, which commenced operations on or about August 31, 

2009.  The Fund was one of five series of funds operated under the umbrella of the 

Trust, known collectively as the Third Avenue Funds.    

FACTUAL ALLEGATIONS 

The Fund 

6. The Fund was first offered to investors on or about August 31, 2009 

and is registered under the Investment Company Act of 1940 (the “ICA”), 15 

U.S.C. §80a-1, et seq., as an open-ended mutual fund.  Open-ended mutual funds 

issue shares that are bought and sold at their net asset value (“NAV”), based upon 

the value of the fund’s underlying securities and generally calculated at the end of 
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each trading day.  Open-ended funds are required to allow investors to redeem the 

value of their shares upon demand.  

7. The Fund was one of five series of funds operated under the umbrella 

of the Trust, known collectively as the Third Avenue Funds.  The Trust is managed 

by the board of trustees (the “Board”), which hired Third Avenue Management, 

LLC (“Third Avenue Management” or the “Adviser”) to serve as the investment 

adviser for all of the Third Avenue Funds, including the Fund.   

8. The Fund focused on investing in bonds and other types of credit 

instruments that are rated below investment grade by some or all of the 

independent rating agencies, including Moody’s, Standard & Poor’s and Fitch, a 

class of assets otherwise known as “junk bonds” or “high-yield” securities.   

9. The Fund’s strategy was to buy distressed debt and other investments 

likely to rise as the economy rebounded.  These included very low-rated junk 

bonds, including many rated CCC+ and below.  According to Standard and Poor’s 

credit rating definitions, bonds rated CCC are “currently vulnerable to 

nonpayment, and [ ] dependent upon favorable business, financial and economic 

conditions for the obligor to meet its financial commitment on the obligation.”  

Further, “[i]n the event of adverse business, financial or economic conditions, the 

obligor is not likely to have the capacity to meet its financial commitment on the 

obligation.” 
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10. The Fund offered two share series with different investment 

minimums and fees: the Investor Class and Institutional Class.  The minimum 

initial investment for the Investor Class was $2,500 with net annual operating 

expenses capped by agreement with the Adviser at 1.20% of assets under 

management.  The Institutional Class required a minimum investment of $100,000 

with net annual operating expenses capped at 0.95%.  The Fund grew steadily 

through mid-2014 under Lead Portfolio Manager Thomas Lapointe, with net assets 

under management topping out over $3 billion by the summer of 2014. 

The Market Experiences Liquidity and Valuation Challenges 
 

11. While fixed income markets in 2013 and most of 2014 were robust, an 

increase in demand for these assets without a concomitant increase in trading 

volumes was causing liquidity in those markets to actually dry up.  A paper titled 

“The Liquidity Challenge: Exploring and Exploiting (Il)liquidity” published by the 

Blackrock Investment Institute in June 2014 warned: 

Mutual funds: These liquid vehicles are holding an 
increasing amount of credit instruments. The value of 
corporate bonds held by U.S. mutual funds has more than 
doubled since 2007, reaching roughly $1.7 trillion, 
Investment Company Institute (ICI) data show. . . . This 
amounts to 17.6% of outstanding U.S. corporate debt, 
compared with 12.8% in 2007. 
 
Liquidity has not kept pace. Total outstanding corporate 
debt more than doubled in the decade ending 2013, 
whereas trading volumes are unchanged. Is this a 
problem? Corporate bonds are spread over many funds, 
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and redemptions typically are a slow burn. That said, a 
sudden wave of reallocations has the potential to cause 
hiccups—although long-term institutional buyers may 
use it as a buying opportunity. [Emphasis added.] 
 

12. Other influential commentators warned of an impending liquidity 

crunch as the U.S. government’s quantitative easing monetary policy was coming 

to an end.  On August 11, 2014, Financial Times published an article by Alberto 

Gallo titled “Unwary Yield Hunters Risk Liquidity Trap – Sell Early to Avoid 

Rush for High-Yield Exit as Fed QE Ends” stating:  

With the end of the US Federal Reserve’s low-for-long 
policy in sight, investors are set for a rough ride…. 
Yields are near record lows and liquidity in secondary 
markets is declining, making it harder to exit swiftly. 
Reducing exposure earlier could be a wise decision…. 
Indeed, US high-yield mutual funds and ETFs registered 
a record $7.1bn of outflows in the week to August 6. 

 
*     *     * 

 
Regulators have already raised red flags. The 
International Monetary Fund highlighted weaknesses in 
high-yield bonds and leveraged loans in its latest 
assessment of the US economy, warning of “a tail risk 
where there was a precipitous attempt by investors to exit 
certain markets – perhaps exacerbated by outflows from 
ETFs and mutual funds as well as near-term market 
illiquidity.” …[M]ost important, the plumbing of credit 
markets has changed. …Dealers have less ability to 
warehouse risk and compensate for market volatility: an 
index by RBS estimates trading liquidity has dropped 70 
per cent since 2007.  [Emphasis added.] 
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13. On November 24, 2014, Reuters published an article by Jessica 

Toonkel titled “When All of a Sudden The Most Liquid Market Out There Isn’t 

Liquid, Its Worrisome” stating that “US fund firms are taking extra measures to 

make sure they don’t get stuck holding hard-to-sell bonds in the event that fixed 

income markets see a massive race to the exits when interest rates start to rise.”  

Specifically, several well-known asset managers were “testing their funds against 

various market scenarios, building cushions of cash, shorter-duration bonds, and 

other liquid securities, and regularly discussing risks with their boards.”  

[Emphasis added].  A number of firms had “increased their allocations to cash to 

provide their portfolios with a buffer in the case of a liquidity crunch.”  Further, 

“concerns about bond liquidity [had] made it up to the fund board level.”  The 

article noted that at one fund, at the request of board members and its parent 

company, the head of investment risk management held a session on bond market 

liquidity for the board of trustees, detailing new monitoring procedures they had 

implemented to gauge liquidity. 

14. Other high-yield mutual fund managers were taking notice.  In May 

2015, Pacific Investment Management Company LLC (“PIMCO”), a stalwart of 

fixed income investing, published an article by Jelle Brons titled; “Security 

Selection and Liquidity Management Are Key in the Steadily Growing Credit 

Market” stating, in relevant part: 
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In the wake of the financial crisis, broker-dealers are 
less inclined to warehouse risk and move corporate 
bonds among investors, a trend that could affect 
liquidity in certain areas of the market.  
 

*      *     * 
 

Risk management should be a consistent focus for credit 
investors, and as the market expands in both size and 
complexity while broker-dealers continue to limit 
inventories, portfolio liquidity management (i.e., 
ensuring accounts have sufficient liquidity at all times) 
becomes a core component of risk management. As 
securities age in PIMCO’s credit portfolios, we tend to 
rotate out of less liquid securities as opportunities arise 
and/or we conclude we are not being sufficiently 
compensated for liquidity risk. 

 
The Liquidity Risks and Standards Are Ignored at the Fund 
 

15. Section 22(e) of the ICA, 15 U.S.C. 80a-22(e), requires open-ended 

mutual funds registered under the Act, such as the Fund, to pay investors within 

seven days of a redemption request.  Further, under Rule 22c-1, 17 CFR §270.22c-

l, an open-ended fund generally must sell and redeem its shares at a price based on 

the fund’s current NAV as next computed after the receipt of a redemption, 

purchase or sale order.  Rule 38a-1, 17 CFR 270.38a-1, also requires funds to 

adopt and implement policies and procedures designed to prevent a violation of the 

federal securities laws such as the above relevant provision of the ICA. 

16. The Securities and Exchange Commission (“SEC”) has continually 

reiterated the importance of managing an open-ended mutual fund’s liquidity in 
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order to timely satisfy investors’ redemptions.  Accordingly, SEC guidelines 

dictate that an open-ended mutual fund should hold no more than 15% of its 

underlying portfolio assets in illiquid securities.  See Revision of Guideline to 

Form N-1A, Investment Company Act Release No. 18612, 57 Fed. Reg. 9828 

(Mar. 20, 1992).  The SEC defines an “illiquid” asset as “an asset which may not 

be sold or disposed of in the ordinary course of business within seven days at 

approximately the value at which the mutual fund has valued the investment on its 

books.”  Id. at 9829 (citing Acquisition and Valuation of Portfolio Instruments by 

Registered Investment Companies, Investment Company Act Release No. 14983, 

51 Fed. Reg. 9773 (Mar. 21, 1986)).  

17. In response to increased volatility in the fixed income markets in June 

2013, on January 1, 2014, the SEC released a guidance update titled “Risk 

Management in Changing Fixed Income Market Conditions” encouraging fund 

advisers to take the follow steps to managing and communicating liquidity risks: 

Assess and Stress Test Liquidity 
 
…In light of potential market volatility, fund advisers 
may consider assessing fund liquidity needs during both 
normal and stressed environments, including assessing 
their sources of liquidity… 
 
Conduct More General Stress-Tests/Scenario Analyses  
 
Fund advisers may consider assessing the impact (beyond 
just liquidity) of various stress-tests and/or other 
scenarios on funds…  
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Risk Management Evaluation 
 
Fund advisers may want to consider using the outcomes 
of any assessments, analyses, and conversations to 
evaluate what risk management strategies and actions are 
most appropriate… These may include decisions around 
portfolio composition, concentrations, diversification and 
liquidity, among other factors. 
 
Communication with Fund Boards 
 
Fund advisers may consider what information should be 
provided to fund directors so that they are informed of 
the risk exposures and liquidity position of the fund, and 
the fund’s ability to manage through changing interest 
rate conditions and potentially increased fixed income 
market volatility. 
 
Shareholder Communications  
Funds should also assess the adequacy of their 
disclosures to shareholders in light of any additional risks 
due to recent events in the fixed income markets and the 
potential impact of tapering quantitative easing and/or 
rising interest rates, including the potential for periods of 
volatility and increased redemptions… [Footnotes 
omitted.]  
 

18. Further, the SEC recently proposed new regulations stressing the 

importance of adequate liquidity management for open-ended mutual funds.  Thus, 

the SEC proposal states that “meeting daily redemption obligations is fundamental 

for open-end funds, and funds must manage liquidity in order to meet these 

obligations” and proposes a regulation requiring open-ended funds to develop 

liquidity risk management programs.  Open-Ended Fund Liquidity Risk 
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Management Programs, Investment Company Act Release No. 31835 at 17, SEC 

File Nos. S7-16-15; S7-08-15 (Sept. 22, 2015) [Emphasis added]. 

19. A mutual fund’s board of directors, or a similar governing body, is 

responsible for determining a security’s liquidity based upon the trading market for 

that specific security.  See Resale of Restricted Securities; Changes to Method of 

Determining Holding Period of Restricted Securities Under Rules 144 and 145, 

Investment Company Act Release No. 17452, 55 Fed. Reg. 17933, 17940 (Apr. 30, 

1990). 

20. The Board represented to investors and the Fund’s shareholders that it 

was monitoring liquidity.  Thus, the Trust regularly included in its Statement of 

Additional Information (“SAI”), which was incorporated by reference into the 

Trust’s Prospectuses, a disclosure providing that: 

Under normal circumstances, none of the Funds will 
purchase or otherwise acquire any investment if, as a 
result, more than 15% of its net assets (taken at current 
market value) would be invested in securities that are 
illiquid.  
 

*     *     * 
 

Over the past several years, strong institutional markets 
have developed for various types of restricted securities, 
including repurchase agreements, some types of 
commercial paper, and some corporate bonds and notes 
(commonly known as “Rule 144A Securities”). 
Securities freely salable among qualified institutional 
investors under special rules adopted by the SEC, or 
otherwise determined to be liquid, may be treated as 
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liquid if they satisfy liquidity standards established by 
the Board of Trustees (the “Board”). The continued 
liquidity of such securities may not be as well assured as 
that of publicly traded securities, and accordingly, the 
Board will monitor their liquidity. The Board will 
review pertinent factors such as trading activity, 
reliability of price information and trading patterns of 
comparable securities in determining whether to treat 
any such security as liquid for purposes of the 
foregoing 15% test. [Emphasis added.] 
 

21. The Board also had the responsibility of valuing or overseeing the 

valuation of the Fund’s assets, which was a crucial part of its oversight duties.  

According to the Trust’s SAI, the Board had a Valuation Committee made up of 

the Trust’s Chief Financial Officer, Controller, and General Counsel.  The SAI 

further stated that the Board had a Fair Value Committee composed of all outside 

Trustees of the Trust.  Finally, according to the SAI, “[t]hese Committees assist the 

Board in establishing valuation policies, in providing direction to the Adviser 

regarding the principles of valuing certain securities or types of securities, and in 

reviewing valuations determined by the Adviser.  The Valuation Committee and a 

member of the Fair Value Committee meet or confer as needed between Board 

meetings.” 

22. The Trust’s March 1, 2015 Prospectus provided that the “valuation 

committee of designated independent Trustees [makes] a determination of fair 

value based on committee members’ or Trustees’ judgments of relevant 

information and an analysis of the asset class . . . Details of fair valuation 
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methodologies and determinations for all fair valued positions are reviewed by the 

Trustees of the Trust on a quarterly basis.”   

23. According to SEC guidance, a fund’s board may enlist the assistance 

of individuals who are not board members to assist with its valuation duties, but it 

may not fully delegate these responsibilities and must establish the fair value 

methodology and continuously review both the appropriateness of the methods 

used and the valuation findings resulting from such methods.  See Accounting for 

Investment Securities by Registered Investment Companies, Accounting Series 

Release No. 118, 35 Fed. Reg. 19986, 19988-89 (Dec. 23, 1970).   

24. The communications promulgated by the Trust also assured the 

Fund’s investors that redemption requests would be timely honored, as they should 

be consistent with the ICA and SEC guidance, stating in the prospectuses filed by 

the Trust with respect to issuing shares of the Fund that:  

General  
 
You may redeem your shares on any day during which 
the NYSE is open for trading, either directly from a Fund 
or through certain broker-dealers or other financial 
intermediaries. Fund shares will be redeemed at the NAV 
next calculated after your order is received in good order 
by a Fund or its designees… 
 

*     *     * 
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Payment of Redemption Proceeds 
 
A Fund will usually make payment for redemptions of 
Fund shares within one business day, but not later than 
seven calendar days, after receipt of a redemption 
request. [Emphasis added.] 

 

25. The Adviser had its own duties to shareholders and the Fund.  Article 

2(b) of the Investment Advisory Agreements between Third Avenue Management 

and the Trust stated that the Adviser would abide by these standards in managing 

the Fund.  Specifically, the Investment Advisory Agreements provide that: 

In the performance of its duties under this Agreement, 
the Adviser shall at all times use all reasonable efforts to 
conform to, and act in accordance with, any requirements 
imposed by (i) the provisions of the Investment Company 
Act of 1940, as amended (the “Act”), and of any rules or 
regulations in force thereunder; (ii) any other applicable 
provisions of the law; (iii) the provisions of the Trust 
Instrument and By-Laws of the Trust…; (iv) the 
investment objective, policies and restrictions applicable 
to the Fund as set forth in the Fund’s Prospectus 
(including its Statement of Additional Information) and 
(v) any policies and determinations of the Board of 
Trustees of the Trust. 
 

26. Contrary to its duties to adequately oversee the Fund and the Adviser, 

the Board reportedly allowed defendant Barse and his top lieutenants to run the 

Fund’s operations as they saw fit.   The Business Insider, “Inside Third Avenue 

Management, where employees were terrified to bring bad news to the boss,” by 

Tim McLaughlin, Ross Kerber and Svea Herbst-Bayliss, December 24, 2015.   
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The Fund Fails to Maintain Adequate  
Liquidity While the High-Yield Market Declines 
 

27. Notwithstanding the mandate of the ICA, SEC guidance requiring the 

Fund to maintain adequate liquidity, the Trust’s own representations that it would 

monitor liquidity, and the promises set forth in the Investment Advisory 

Agreements, the Board and the Adviser failed to ensure that the Fund maintained 

adequate liquidity.  

28. The relative illiquidity of the Fund was reflected by a Generally 

Accepted Accounting Principles (“GAAP”) method used to determine the fair 

value of a fund’s assets.  Under Financial Accounting Standards Board Accounting 

Standards Codification Topics 820-10, Fair Value Measurements and Disclosures 

(“FASB ASC 820-10”), there are three levels for determining fair value, which use 

the following inputs:   

 Level 1 – Quoted prices in active markets for identical assets or 
liabilities; 
 

 Level 2 – Significant other observable inputs, such as quoted prices 
for similar assets using observable data such as interest rates and yield 
curves; and 

 
 Level 3 – Significant unobservable inputs not derived from the market 

which may include inputs such as cash flow forecasts, default 
probabilities and loss severity analyses. 

 
29. Accordingly, Level 1 assets represent the most liquid as the value is 

dictated by active trading markets while Level 3 assets represented the least liquid 
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as there are no observable market inputs to help determine their value.  By most 

mutual fund standards, only Level 1 assets are deemed to be liquid, or capable of 

being sold at a price at or near their valuation within a reasonable period of time.   

30. Rather than shifting to more liquid assets as investor net redemptions 

were mounting, the Fund held a large proportion of less liquid Level 2 and illiquid 

Level 3 securities investments as demonstrated in the chart below based upon the 

Fund’s SEC filings: 

Date 
Total 
Investments Level 1  % Level 2 % Level 3 % 

04/30/14 $2,698,087,237 $265,497,166 9.84 $2,262,866,276 83.87 $169,723,795 6.29 
10/31/14 $2,750,104,097 $236,222,158 8.59 $2,006,630,809 72.97 $507,251,130 18.44 
04/30/15 $2,314,738,823 $193,395,860 8.35 $1,720,698,211 74.34 $400,644,752 17.31 
10/31/15 $1,170,445,838 $97,294,599 8.31 $795,763,908 67.99 $277,387,311 23.70 

 

31. Thus, the Fund was allocated in manner actually opposite the SEC’s 

guidance.  Rather than holding only 15% illiquid assets, the Fund was actually 

holding less than 10% in liquid (Level 1) assets and over 90% in less liquid or 

illiquid (Level 2 and 3) assets. 

32. Along these lines, the Fund had 76% of its portfolio exposed to very 

low-rated CCC+ securities and below, compared to a median level of 22% of such 

securities among similar junk bond funds, according to analysts at Citigroup.  See 

The Business Insider, “Inside Third Avenue Management, Where Employees Were 

Terrified to Bring Bad News to the Boss,” by Tim McLaughlin, Ross Kerber and 
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Svea Herbst-Bayliss, December 24, 2015.   The Fund also purchased large 

portions, ten percent or more, of smaller, less frequently-traded bond offerings, 

including for the bankrupt Energy Future Holdings Corp.  See Bloomberg 

Business, “Investors See Third Avenue Fueling More Bond Market Carnage,” by 

John Gittelsohn, December 13, 2015.   

33.  The accumulation of such large stakes in these types of assets was 

especially reckless.  As the Fund became “the largest holder of certain loans and 

securities that traded infrequently,” when it then went to sell these assets, “savvy 

traders…quickly figured out that a large investor was under pressure to sell” and 

offered “lowball bids for some of its assets, which would have caused it to absorb 

big losses if it sold at those prices.”   See The Wall Street Journal, “Third Avenue 

CEO Barse Departs,” December 14, 2015.   

34. According to its October 31, 2015 Fourth Quarter Report, the Fund 

additionally held many other low-liquidity or illiquid types of investments such as 

private equities, units of closed-end funds, and term loans, including Debtor-in-

Possession loans for bankrupt entities and loans to energy companies. 

The Fund Redeems Hundreds of Millions of Dollars of its  
Shares at Inflated Prices and Then Blocks Further Redemptions 
 

35. In 2015, the lowest rated high-yield securities performed far worse 

than the rest of the market.  The rout was fueled by falling commodities, including 

energy, prices, to which sector the high-yield segment of the market is heavily 
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weighted.  The Fund had over $2.97 billion in net assets at the beginning of fiscal 

year 2015, but due to portfolio losses and redemptions, it was down to $2.46 

billion by April 30, 2015, with net redemptions of over $186 million.  The Fund’s 

net assets continued to fall in 2015 to $1.37 billion on October 31, 2015, with net 

redemptions for the entire fiscal year totaling over $938 million.  Thus, over $750 

million in redemptions occurred in the last half of fiscal 2015. 

36. Those shareholders cashing out benefitted from the Fund’s failure to 

properly value its assets at the expense of its remaining shareholders.  The Fund’s 

heavy holdings of illiquid assets make it extremely unlikely that prior redemptions 

were properly valued.  Thus,  “Third Avenue’s credit fund . . . more than any of its 

peers, skewed its portfolio toward high-risk, high-return turnaround situations in 

which the bonds traded so infrequently that determining a price for them was little 

more than guesswork.”   The New York Times, “A New Focus on Liquidity After a 

Fund’s Collapse,” by Landon Thomas Jr., January 11, 2016.  The Times further 

reported that the SEC has previously prosecuted mutual funds for inflating the 

value of hard-to-sell securities, and that here, it might investigate “whether the 

portfolio managers at the [Fund] set prices too high for the most illiquid bonds. 

Mispricings of hard-to-trade (and hard-to-value) securities give investors a 

distorted view of the assets’ worth — which makes the fund all the more 

vulnerable when investors remove their money en masse.”    



-19- 
 

37. Having failed to maintain adequate liquidity consistent with the 

mandates of an open-ended mutual fund, on December 9, 2015, Third Avenue 

Management notified Fund investors that it was no longer accepting redemptions 

and planned to put the Fund into liquidation (the “Liquidation Announcement”).  

David Barse (“Barse”), the Trust’ Chief Executive Officer and President at the 

time, stated in a message to investors: 

We believe that, with time, [the Fund] would have been 
able to realize investment returns in the normal course.  
Investor requests for redemption, however, in addition to 
the general reduction of liquidity in the fixed income 
markets, have made it impracticable for the Fund going 
forward to create sufficient cash to pay anticipated 
redemptions without resorting to sales at prices that 
would unfairly disadvantage the remaining shareholders. 
 
In line with its investment approach, the Fund has some 
investments in companies that have undergone 
restructurings in the last eighteen months, and while we 
believe that these investments are likely to generate 
positive returns for shareholders over time, if [the Fund] 
were forced to sell those investments immediately, it 
would only realize a portion of those investments’ fair 
value given market conditions. 
 

38. As noted by Morningstar in an article entitled “Many Concerns About 

Third Avenue,” had the Fund “met further redemption requests, it likely would 

have decimated the Fund’s performance, leaving remaining shareholders with even 

deeper losses.” 
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39. On December 11, 2015, Barse presented a rescue plan to the Board 

which involved selling the Fund’s assets to private-equity firm Fortress Investment 

Group LLC (“Fortress”).  The Board rejected the offer as apparently too low, 

highlighting the prior overvaluing of the Fund’s assets as redemptions were 

processed during 2015.  Believing that the offer represented fair value for the 

Fund’s assets, however, Barse vowed to push forward despite the Board’s 

disapproval.  The Board then terminated Barse. 

40. Since the Liquidation Announcement, the Fund’s NAV has 

significantly underperformed its benchmarks with the Fund’s NAV falling over 

20% to present while other high-yield funds such as the SPDR® Barclays High 

Yield Bond ETF and the iShares iBoxx $ High Yield Corporate Bond ETF have 

fallen only approximately 6.4% and 5% respectively.  The Fund’s stark departure 

from such benchmarks further demonstrates the inflated values at which the Fund’s 

assets were previously set and at which redemptions were improperly paid.  

41. On December 16, 2015, Third Avenue notified Fund investors that it 

was working with the SEC to liquidate the Fund through the Focused Credit Fund 

rubric rather than a separate liquidation vehicle.  The Fund stated that the initial 

shareholder distribution would include only 9% of the Fund’s capital, 

demonstrating that the Fund could not quickly sell 91% of its remaining assets at 

reasonable or above fire-sale prices. 
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42. On December 22, 2015, Morningstar announced that in the wake of 

the demise of the Fund, it was downgrading its assessment of Third Avenue 

Management, as adviser to all of the Third Avenue Funds, from Neutral to 

Negative.  In discussing the Fund’s downfall, Morningstar noted that: 

Perhaps the most fundamental failure came at the outset 
in the firm’s decision to offer the Focused Credit strategy 
as an open-end mutual fund at all.  The open-end format 
demands daily liquidity, yet this was no ordinary high-
yield bond fund.  Among other items, the fund invested 
in high-yield bonds, loans, common stocks, and even 
some private equities, many of which became 
increasingly illiquid.  Its weighting in nonrated debt was 
the highest in the peer group, and its weighting in B rated 
or lower debt was second-highest.  The underlying 
distressed bonds central to the strategy were particularly 
prone to illiquidity.  Management, and the board that 
oversaw the fund, failed to reconcile this inconsistency, 
and that mismatch ultimately proved to be the fund’s 
undoing. 

 
However, once the decision to launch the fund had been 
made, management and the fund’s board had a 
responsibility to monitor the fund’s liquidity and make 
necessary adjustments to ensure the fund could meet 
redemption requests in an orderly way.  They failed to 
do so—management in miscalculating the potential 
illiquidity of the fund’s holdings and the board in not 
holding management’s feet to the fire as a secondary 
check. [Emphasis added]. 

 
See Morningstar, “Many Concerns About Third Avenue,” December 22, 2015. 
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Plaintiff’s Books and Records Demand  
and Third Avenue’s Failure to Comply 
  

43. On February 22, 2016, Plaintiff, through his attorneys, addressed the 

Demand to the Trust’s Board at its principal executive office located in New York, 

New York requesting that he and his attorneys be allowed to inspect the books and 

records of Third Avenue relating to the foregoing allegations.  Federal Express 

reports that Third Avenue received the Demand on February 23, 2016.  (See 

Exhibit B). 

44. Plaintiff has complied with the provisions of Section 3819 relating to 

the form and manner of making the Demand to inspect the books and records of 

Third Avenue. 

45. Plaintiff’s Demand seeks the Trust’s books and records in order “to 

investigate whether the Fund was mismanaged or whether the Board, the Trust’s 

Officers and/or the Adviser engaged in any wrongdoing.”  The Trust’s books and 

records will also enable Plaintiff to determine whether to: (i) file litigation against 

Third Avenue’s trustees, the Adviser and other relevant persons; (ii) make a 

demand to take appropriate actions; (iii) seek an audience with the Board; or (iv) to 

pursue other similar actions in the best interest of the Trust, the Fund and its 

shareholders. 
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46. Third Avenue is in breach of Section 3819 because it was required to 

permit the inspection of Third venue’s books and records but it has failed to 

provide access to the books and records sought through the Demand. 

47. On February 26, 2016, Third Avenue, through its attorneys, addressed 

a letter (attached hereto as Exhibit D) to Plaintiff seeking to discuss the parameters 

of any inspection. 

48.  On March 1, 2016, attorneys for Plaintiff and the Trust held a 

telephone conference during which the Trust agreed to produce certain Board 

materials and prospectuses.  Plaintiff agreed to accept an initial production without 

prejudice to his right to receive additional documents responsive to the Demand.  

The Trust’s counsel also requested that Plaintiff enter into a confidentiality 

agreement drafted by the Trust.  Plaintiff executed and returned the confidentiality 

agreement that same day, a copy of which is attached hereto as Exhibit E. 

49. On March 3, 2016, Plaintiff filed a pre-motion letter (attached hereto 

as Exhibit F), pursuant to the Individual Practices of Judge P. Kevin Castel of the 

United States District Court for the Southern District of New York, seeking to file 

a motion to intervene and stay in a shareholder derivative action brought on behalf 

of the Trust entitled Engel v. Third Avenue Management Company LLC, et al., No. 

16-cv-01118-PKC (the “Engel Action”).  Plaintiff sought to intervene in order to 

avert any potential prejudice to the Trust and its shareholders as a result of Engel’s 
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failure to adequately allege demand futility.  Plaintiff additionally sought a stay of 

the Engel Action pending further investigation of any potential claims, including 

obtaining the books and records sought by Plaintiff’s Demand. 

50. On March 8, 2016, the plaintiff in the Engel Action filed an amended 

complaint seeking to address Plaintiff’s concerns with respect to the demand 

futility allegations and also filed a letter (attached hereto as Exhibit G) opposing 

Plaintiff’s requested intervention and stay.  Plaintiff responded that same day in a 

letter (attached hereto as Exhibit H) reiterating the prudence of conducting an 

adequate investigation prior to filing a shareholder derivative action. 

51. On March 10, 2016, Plaintiff sent an email to the Trust’s counsel 

inquiring as to when they anticipated beginning the production of documents.  The 

Trust’s counsel responded “[n]ot sure; we are working on it.” (attached hereto as 

Exhibit I) 

52. On March 15, 2016, Plaintiff sent a letter (attached hereto as Exhibit 

J) to the Trust’s counsel inquiring again as to the status of document production.  

Plaintiff has not yet received a response to that letter. 

53. Third Avenue has failed to produce any responsive documents to date.  

Third Avenue is in breach of Section 3819 for failing to comply with its obligation 

to permit the inspection of books and records with respect to Plaintiff’s Demand. 
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WHEREFORE, Plaintiff respectfully requests that the Court enter an Order 

pursuant to 12 Del. C. §3819 and Delaware common law: 

A. Requiring the Trust to permit Plaintiff and/or his attorneys to inspect 
and copy the materials identified in the Demand forthwith; 

 
B. Awarding the costs and fees associated with the prosecution of this 

action to Plaintiff; and 
 
C. Awarding such other and further relief as the Court deems just and 

proper. 
 

Dated: March 17, 2016 
ROSENTHAL, MONHAIT & 
GODDESS, P.A. 
 

     By:  /s/ Carmella P. Keener 
      Carmella P. Keener (Del. Bar No. 2810) 

919 N. Market Street, Suite 1401 
P.O. Box 1070 
Wilmington, DE  19899 
(302) 656-4433 

 
      Attorneys for Plaintiff 
 
OF COUNSEL: 
 
ABRAHAM, FRUCHTER & TWERSKY, LLP 
Jeffrey S. Abraham 
Philip T. Taylor 
One Penn Plaza, Suite 2805 
New York, NY 10119 
(212) 279-5050 
 



UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

DANIEL W. KRASNER, individually, on behalf 
of all others similarly situated and derivatively on 
behalf of THIRD AVENUE TRUST, 

   Plaintiff, 

 v. 

THIRD AVENUE MANAGEMENT, LLC, 
MARTIN J. WHITMAN, DAVID M. BARSE, 
VINCENT J. DUGAN, W. JAMES HALL III, 
MICHAEL BUONO, WILLIAM E. CHAPMAN, 
II, LUCINDA FRANKS, EDWARD J. KAIER, 
ERIC RAKOWSKI, PATRICK 
REINKEMEYER, MARTIN SHUBIK, 
CHARLES C. WALDEN,  

   Defendants, 

and

THIRD AVENUE TRUST, 

                                    Nominal Defendant.

No. 16-cv-01118 (PKC) 

            ECF Case 

[PROPOSED] COMPLAINT IN INTERVENTION 

Plaintiff, by and through his attorneys, alleges upon knowledge as to himself and upon 

information and belief as to all other matters as follows: 

INTRODUCTION

1. Defendants breached their fiduciary duties, aided and abetted the breach of 

fiduciary duties or violated their contractual obligations by failing to properly manage or oversee 

the management of the Third Avenue Focused Credit Fund (“Third Avenue” or the “Fund”).

Instead, the Fund was imprudently overloaded with illiquid assets, which were not properly 

valued in setting Third Avenue’s net asset value (“NAV”).  On December 9, 2015, owing to the 
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Fund’s inability to sell its investments at prices comparable to that at which they had been 

previously valued, the Fund suspended redemptions of its shares and instead adopted a plan of 

liquidation (the “Liquidation”). 

2.    However, Defendants’ prior overvaluation of its investments caused Third 

Avenue to pay inflated price for investor redemptions prior to the Liquidation date damaging the 

Fund as well as Plaintiff and other remaining Third Avenue shareholders.  In addition, the need 

to liquidate its assets will cause the Fund to receive prices below that which it could have 

otherwise obtained further damaging Plaintiff and other shareholders of the Fund.  Finally, 

Plaintiff and the other shareholders of the Fund are being deprived of their ability to redeem their 

shares in Third Avenue for an indeterminate amount of time which is contrary to Third Avenue’s 

mandate to function as an open-ended mutual fund. 

JURISDICTION AND VENUE 

3. Defendant Third Avenue Management, LLC asserts that substantial questions of 

federal law under 15 U.S.C. §80a-1 et seq. are raised in the action entitled Engel v. Third Avenue 

Management Company LLC, et al., No. 1:16-cv-01118-PKC (S.D.N.Y.) (the “Engel Action”).

Accordingly, among other reasons, this Court has supplemental jurisdiction pursuant to 28 

U.S.C. §1367, as Plaintiff seeks to intervene in the Engel Action. 

4. Venue is proper in this District pursuant to 28 U.S.C. §1391, as Third Avenue 

Management has its principle place of business within this District and a substantial part of the 

events giving rise to the claims asserted herein occurred within this District.   
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PARTIES 

Plaintiff

5. Plaintiff is a current shareholder of the Fund who first purchased the Fund’s 

shares on September 15, 2009 and has continuously held shares of the Fund since that time. 

Nominal Defendant 

6. (a) Nominal Defendant Third Avenue Trust is a statutory trust organized 

under Delaware law pursuant to a Trust Instrument dated October 31, 1996 (the “Trust 

Instrument”).  The Trust’s principal executive offices are located at 622 Third Avenue, New 

York, New York 10017.  The Trust is an open-ended investment company consisting of five 

separate investment series, including the Fund, which commenced operations on or about August 

31, 2009. 

(b) The Fund is managed by a Board of Trustees (the “Board”) which  

maintains standing committees, including the Valuation Committee and the Fair Value 

Committee, charged with the responsibility of establishing valuation policies, providing direction 

to the investment adviser regarding the principles of valuing certain securities or types of 

securities, and reviewing valuations determined by the investment adviser.   

The Trustee Defendants 

7. Defendant Charles C. Walden (“Walden”) has served as a member of the Board 

since July 1999 and as the Board’s “Lead Independent Trustee” since 2007.   Walden is a 

member of the Board’s Fair Value Committee. 

8. Defendant Martin J. Whitman (“Whitman”) is the Chairman and founder of Third 

Avenue Management, a Portfolio Manager, managed the flagship Third Avenue Value Fund 

between 1990 and March 2012, and served as Third Avenue’s Chief Investment Officer (“CIO”) 
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from its founding through January 2010.  Whitman has served as the Chairman of the Trust since 

July 1999 and has served as a member of the Board of Trustees (the “Board”) since November 

1990.  The Trust’s Statements of Additional Information provided to investors acknowledge that 

Whitman is an “Interested Trustee.”  Whitman is also a major shareholder of Third Avenue 

Management. 

9. Defendant William E. Chapman, II (“Chapman”) has served as a member of the 

Board since August 2002.  Chapman is a member of the Board’s Fair Value Committee. 

10. Defendant Lucinda Franks (“Franks”) has served as a member of the Board since 

July 1999.   Franks is a member of the Board’s Fair Value Committee. 

11. Defendant Edward J. Kaier (“Kaier”) has served as a member of the Board since 

August 2002.   Kaier is a member of the Board’s Fair Value Committee. 

12. Defendant Eric Rakowski (“Rakowski”) has served as a member of the Board 

since August 2002.   Rakowski is a member of the Board’s Fair Value Committee. 

13. Defendant Patrick Reinkemeyer (“Reinkemeyer”) has served as a member of the 

Board since January 2015.  Reinkemeyer is a member of the Board’s Fair Value Committee. 

14. Defendant Martin Shubik (“Shubik”) has served as a member of the Board since 

July 1999.  Shubik is a member of the Board’s Fair Value Committee. 

15. Defendants Walden, Whitman, Barse, Chapman, Franks, Kaier, Rakowski 

Reinkemeyer, and Shubik are at times collectively referred to herein as the “Trustees” or the 

“Trustee Defendants.”

The Third Avenue Management Defendants 

16. (a) Defendant Third Avenue Management LLC (“Third Avenue 

Management” or the “Adviser”) is a Delaware limited liability company with its principal 
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executive office located at 622 Third Avenue, New York, New York 10017.  Third Avenue 

Management has served as the Fund’s investment adviser since the Fund was first offered in 

2009.  Pursuant to the Investment Advisory Agreements entered into with the Fund, Third 

Avenue Management was responsible for supervising and assisting in the management of the 

Fund, providing investment research and research evaluation, and arranging for the execution of 

the Fund’s purchase and sale of securities and other assets.

(b) Third Avenue Management, through its parent company Third Avenue 

Holdings LLC, is a majority-owned subsidiary of Affiliated Management Group, Inc. (“AMG”).  

The remaining shareholders of Third Avenue Management are senior members of its 

management.  

(c) The Fund paid Third Avenue Management a monthly fee equal to an 

annual rate of 0.75% based upon the average daily assets in the Fund.  Third Avenue 

Management had an agreement to defer receipt of any advisory fees and/or reimburse the Fund’s 

expenses in order to limit the net annual operating expense of the Fund to no more than 0.95% of 

assets in the Institutional Class and 1.20% of assets in the Investor Class.   Third Avenue 

Management received the following payments for advisory fees from the Fund: $9,101,101 in 

2013; $21,083,384 in 2014; and $17,095,571 in 2015. 

17. Defendant David M. Barse (“Barse”) served as Third Avenue Management’s 

Chief Executive Officer (“CEO”) between 1991 and his termination in December 2015.    Barse 

also served as the President from July 1999, as CEO from September 2003 and as a Trustee of 

the Trust from September 2001 until his termination in December 2015.  Barse is a major 

shareholder of Third Avenue Management. 
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18. Defendant Vincent J. Dugan (“Dugan”) has served as the Treasurer and Chief 

Financial Officer of the Trust since September 2004.  He is a member of the Board’s Valuation 

Committee.  Dugan also serves as the Chief Operating Officer and CFO of Third Avenue 

Management since August 2004.  Dugan additionally serves as a member of the Adviser’s Risk 

Committee, which is responsible for recommending certain position limitation guidelines for the 

Fund.

19. Defendant W. James Hall III (“Hall”) has served as General Counsel and 

Secretary of the Trust since June 2000 and is a member of the Board’s Valuation Committee.    

20. Defendant Michael Buono (“Buono”) has served as the Controller of the Trust 

and Third Avenue Management since May 2006 and is a member of the Board’s Valuation 

Committee. 

21. Defendants Third Avenue Management, Barse, Dugan, Hall and Buono are at 

times collectively referred to herein as the “Third Avenue Defendants.”  The Trustee Defendants 

along with the Third Avenue Defendants are collectively referred to herein as “Defendants.” 

SUBSTANTIVE ALLEGATIONS 

The Fund 

22. The Fund was first offered to investors on or about August 31, 2009 and is 

registered under the Investment Company Act of 1940 (the “ICA”), 15 U.S.C. §80a-1, et seq., as 

an open-ended mutual fund.  Open-ended mutual funds issue shares that are bought and sold at 

their net asset value (“NAV”), based upon the value of the fund’s underlying securities and 

generally calculated at the end of each trading day.  Open-ended funds are required to allow 

investors to redeem the value of their shares upon demand.  
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23. The Fund was one of five series of funds operated under the umbrella of the Trust, 

known collectively as the Third Avenue Funds.  The Trust is managed by the board of trustees 

(the “Board”), which hired Third Avenue Management to serve as the investment adviser for all 

of the Third Avenue Funds, including the Fund.

24. The Fund focused on investing in bonds and other types of credit instruments that 

are rated below investment grade by some or all of the independent rating agencies, including 

Moody’s, Standard & Poor’s and Fitch, a class of assets otherwise known as “junk bonds” or 

“high-yield” securities.   

25. The Fund’s strategy was to buy distressed debt and other investments likely to 

rise as the economy rebounded.  These included very low-rated junk bonds, including many rated 

CCC+ and below.  According to Standard and Poor’s credit rating definitions, bonds rated CCC 

are “currently vulnerable to nonpayment, and [ ] dependent upon favorable business, financial 

and economic conditions for the obligor to meet its financial commitment on the obligation.”  

Further, “[i]n the event of adverse business, financial or economic conditions, the obligor is not 

likely to have the capacity to meet its financial commitment on the obligation.” 

26. The Fund offered two share series with different investment minimums and fees: 

the Investor Class and Institutional Class.  The minimum initial investment for the Investor Class 

was $2,500 with net annual operating expenses capped by agreement with the Adviser at 1.20% 

of assets under managements.  The Institutional Class required a minimum investment of 

$100,000 with net annual operating expenses capped at 0.95%. The Fund grew steadily through 

mid-2014 under Lead Portfolio Manager Thomas Lapointe, with net assets under management 

topping out over $3 billion by the summer of 2014. 
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The Market Experiences Liquidity and Valuation Challenges 

27. While fixed income markets in 2013 and most of 2014 were robust, an increase in 

demand for these assets without a concomitant increase in trading volumes was causing liquidity 

in those markets to actually dry up.  A paper titled “The Liquidity Challenge: Exploring and 

Exploiting (Il)liquidity” published by the Blackrock Investment Institute in June 2014 warned:

Mutual funds: These liquid vehicles are holding an increasing 
amount of credit instruments. The value of corporate bonds held by 
U.S. mutual funds has more than doubled since 2007, reaching roughly 
$1.7 trillion, Investment Company Institute (ICI) data show. . . . This 
amounts to 17.6% of outstanding U.S. corporate debt, compared with 
12.8% in 2007. 

Liquidity has not kept pace. Total outstanding corporate debt more 
than doubled in the decade ending 2013, whereas trading volumes are 
unchanged. Is this a problem? Corporate bonds are spread over many 
funds, and redemptions typically are a slow burn. That said, a sudden 
wave of reallocations has the potential to cause hiccups—although
long-term institutional buyers may use it as a buying opportunity. 
[Emphasis added.] 

28. Other influential commentators warned of an impending liquidity crunch as the 

U.S. government’s quantitative easing monetary policy was coming to an end.  On August 11, 

2014, Financial Times published an article by Alberto Gallo titled “Unwary Yield Hunters Risk 

Liquidity Trap – Sell Early to Avoid Rush for High-Yield Exit as Fed QE Ends” stating:  

With the end of the US Federal Reserve’s low-for-long policy in 
sight, investors are set for a rough ride…. Yields are near record 
lows and liquidity in secondary markets is declining, making it 
harder to exit swiftly. Reducing exposure earlier could be a wise 
decision…. Indeed, US high-yield mutual funds and ETFs 
registered a record $7.1bn of outflows in the week to August 6. 

*     *     * 

Regulators have already raised red flags. The International 
Monetary Fund highlighted weaknesses in high-yield bonds and 
leveraged loans in its latest assessment of the US economy, 
warning of “a tail risk where there was a precipitous attempt by 
investors to exit certain markets – perhaps exacerbated by outflows 
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from ETFs and mutual funds as well as near-term market 
illiquidity.” …[M]ost important, the plumbing of credit markets 
has changed. …Dealers have less ability to warehouse risk and 
compensate for market volatility: an index by RBS estimates 
trading liquidity has dropped 70 per cent since 2007. [Emphasis
added.]

29. On November 24, 2014, Reuters published an article by Jessica Toonkel titled 

“When All of a Sudden The Most Liquid Market Out There Isn’t Liquid, Its Worrisome” stating 

that “US fund firms are taking extra measures to make sure they don’t get stuck holding hard-to-

sell bonds in the event that fixed income markets see a massive race to the exits when interest 

rates start to rise.”  Specifically, several well-known asset managers were “testing their funds 

against various market scenarios, building cushions of cash, shorter-duration bonds, and other 

liquid securities, and regularly discussing risks with their boards.”  [Emphasis added].  A 

number of firms had “increased their allocations to cash to provide their portfolios with a buffer 

in the case of a liquidity crunch.”  Further, “concerns about bond liquidity [had] made it up to the 

fund board level.”  The article noted that at one fund, at the request of board members and its 

parent company, the head of investment risk management held a session on bond market 

liquidity for the board of trustees, detailing new monitoring procedures they had implemented to 

gauge liquidity. 

30. Other high-yield mutual fund managers were taking notice.  In May 2015, Pacific 

Investment Management Company LLC (“PIMCO”), a stalwart of fixed income investing, 

published an article by Jelle Brons titled; “Security Selection and Liquidity Management Are 

Key in the Steadily Growing Credit Market” stating, in relevant part: 

In the wake of the financial crisis, broker-dealers are less 
inclined to warehouse risk and move corporate bonds among 
investors, a trend that could affect liquidity in certain areas of the 
market.

*      *     *
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Risk management should be a consistent focus for credit investors, 
and as the market expands in both size and complexity while 
broker-dealers continue to limit inventories, portfolio liquidity 
management (i.e., ensuring accounts have sufficient liquidity at 
all times) becomes a core component of risk management. As
securities age in PIMCO’s credit portfolios, we tend to rotate out 
of less liquid securities as opportunities arise and/or we conclude 
we are not being sufficiently compensated for liquidity risk.

The Liquidity Risks and Standards Are Ignored at the Fund 

31. Section 22(e) of the ICA, 15 U.S.C. 80a-22(e), requires open-ended mutual funds 

registered under the Act, such as the Fund, to pay investors within seven days of a redemption 

request.  Further, under Rule 22c-1, 17 CFR §270.22c-l, an open-ended fund generally must sell 

and redeem its shares at a price based on the fund’s current NAV as next computed after the 

receipt of a redemption, purchase or sale order.  Rule 38a-1, 17 CFR 270.38a-1, also requires 

funds to adopt and implement policies and procedures designed to prevent a violation of the 

federal securities laws such as the above relevant provision of the ICA. 

32. The Securities and Exchange Commission (“SEC”) has continually reiterated the 

importance of managing an open-ended mutual fund’s liquidity in order to timely satisfy 

investors’ redemptions.  Accordingly, SEC guidelines dictate that an open-ended mutual fund 

should hold no more than 15% of its underlying portfolio assets in illiquid securities. See

Revision of Guideline to Form N-1A, Investment Company Act Release No. 18612, 57 Fed. 

Reg. 9828 (Mar. 20, 1992).  The SEC defines an “illiquid” asset as “an asset which may not be 

sold or disposed of in the ordinary course of business within seven days at approximately the 

value at which the mutual fund has valued the investment on its books.”  Id. at 9829 (citing 

Acquisition and Valuation of Portfolio Instruments by Registered Investment Companies, 

Investment Company Act Release No. 14983, 51 Fed. Reg. 9773 (Mar. 21, 1986)).
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33. In response to increased volatility in the fixed income markets in June 2013, on 

January 1, 2014, the SEC released a guidance update titled “Risk Management in Changing 

Fixed Income Market Conditions” encouraging fund advisers to take the follow steps to 

managing and communicating liquidity risks: 

Assess and Stress Test Liquidity 

…In light of potential market volatility, fund advisers may 
consider assessing fund liquidity needs during both normal and 
stressed environments, including assessing their sources of 
liquidity… 

Conduct More General Stress-Tests/Scenario Analyses

Fund advisers may consider assessing the impact (beyond just 
liquidity) of various stress-tests and/or other scenarios on funds…

Risk Management Evaluation 

Fund advisers may want to consider using the outcomes of any 
assessments, analyses, and conversations to evaluate what risk 
management strategies and actions are most appropriate… These 
may include decisions around portfolio composition, 
concentrations, diversification and liquidity, among other factors. 

Communication with Fund Boards 

Fund advisers may consider what information should be provided 
to fund directors so that they are informed of the risk exposures 
and liquidity position of the fund, and the fund’s ability to manage 
through changing interest rate conditions and potentially increased 
fixed income market volatility. 

Shareholder Communications

Funds should also assess the adequacy of their disclosures to 
shareholders in light of any additional risks due to recent events in 
the fixed income markets and the potential impact of tapering 
quantitative easing and/or rising interest rates, including the 
potential for periods of volatility and increased redemptions… 
[Footnotes omitted.]  
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34. On December 11, 2014, SEC Chair May Jo White spoke at the New York Times 

DealBook Opportunities for Tomorrow Conference stating that liquidity management had been a 

key area of focus for the SEC and that “[a] fund that does not manage liquidity risk in its 

portfolio could have difficulty meeting redemptions if it came under stress, particularly an open-

end investment company, which has to provide shareholders with redemption proceeds within 

seven days of any redemption request.”  Ms. White additionally stated that SEC staff was 

reviewing updated liquidity standards.

35. The SEC recently proposed such new regulations stressing the importance of 

adequate liquidity management for open-ended mutual funds.  Thus, the SEC proposal states that 

“meeting daily redemption obligations is fundamental for open-end funds, and funds must 

manage liquidity in order to meet these obligations” and proposes a regulation requiring open-

ended funds to develop liquidity risk management programs.  Open-Ended Fund Liquidity Risk 

Management Programs, Investment Company Act Release No. 31835 at 17, SEC File Nos. S7-

16-15; S7-08-15 (Sept. 22, 2015) [Emphasis added]. 

36. A mutual fund’s board of directors, or a similar governing body, is responsible for 

determining a security’s liquidity based upon the trading market for that specific security.  See

Resale of Restricted Securities; Changes to Method of Determining Holding Period of Restricted 

Securities Under Rules 144 and 145, Investment Company Act Release No. 17452, 55 Fed. Reg. 

17933, 17940 (Apr. 30, 1990). 

37. The Board represented to investors and the Fund’s shareholders that it was 

monitoring liquidity.  Thus, the Trust regularly included in its Statement of Additional 

Information (“SAI”), which was incorporated by reference into the Trust’s Prospectuses, a 

disclosure providing that: 
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Under normal circumstances, none of the Funds will purchase or 
otherwise acquire any investment if, as a result, more than 15% of its 
net assets (taken at current market value) would be invested in 
securities that are illiquid.

*     *     * 
Over the past several years, strong institutional markets have 
developed for various types of restricted securities, including 
repurchase agreements, some types of commercial paper, and some 
corporate bonds and notes (commonly known as “Rule 144A 
Securities”). Securities freely salable among qualified institutional 
investors under special rules adopted by the SEC, or otherwise 
determined to be liquid, may be treated as liquid if they satisfy
liquidity standards established by the Board of Trustees (the 
“Board”). The continued liquidity of such securities may not be as 
well assured as that of publicly traded securities, and accordingly, the 
Board will monitor their liquidity. The Board will review pertinent 
factors such as trading activity, reliability of price information and 
trading patterns of comparable securities in determining whether to 
treat any such security as liquid for purposes of the foregoing 15% 
test. [Emphasis added.]1

38. The Board also had the responsibility of valuing or overseeing the valuation of the 

Fund’s assets, which was a crucial part of its oversight duties.  According to the Trust’s SAI, the 

Board had a Valuation Committee made up of the Trust’s Chief Financial Officer, Controller, 

and General Counsel: defendants Vincent Dugan, James Hall and Michael Buono, respectively.

The SAI further stated that the Board had a Fair Value Committee composed of all outside 

Trustees of the Trust: defendants Charles Walden, William Chapman, Lucinda Franks, Edward 

Kaier, Eric Rakowski, Patrick Reinkemeyer and Martin Shubik.  Finally, according to the SAI, 

“[t]hese Committees assist the Board in establishing valuation policies, in providing direction to 

the Adviser regarding the principles of valuing certain securities or types of securities, and in 

1  This particular disclosure was included in the SAI dated March 1, 2015 (Revised march 
2, 2015, March 20, 2015 and October 15, 2015).  Substantially similar disclosures were included 
in the Trust’s other SAIs distributed to the Fund’s investors. 
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reviewing valuations determined by the Adviser.  The Valuation Committee and a member of the 

Fair Value Committee meet or confer as needed between Board meetings.” 

39. According to the Trust’s March 1, 2015 Prospectus, the “valuation committee of 

designated independent Trustees [makes] a determination of fair value based on committee 

members’ or Trustees’ judgments of relevant information and an analysis of the asset class . . . 

Details of fair valuation methodologies and determinations for all fair valued positions are 

reviewed by the Trustees of the Trust on a quarterly basis.”  According to SEC guidance, a 

fund’s board may enlist the assistance of individuals who are not board members to assist with 

its valuation duties, but it may not fully delegate these responsibilities and must establish the fair 

value methodology and continuously review both the appropriateness of the methods used and 

the valuation findings resulting from such methods.  See Accounting for Investment Securities by 

Registered Investment Companies, Accounting Series Release No. 118, 35 Fed. Reg. 19986, 

19988-89 (Dec. 23, 1970).

40. The communications promulgated by the Trust also assured the Fund’s investors 

that redemption requests would be timely honored, as they should be consistent with the ICA and 

SEC guidance, stating in the prospectuses filed by the Trust with respect to issuing shares of the 

Fund that:

General

You may redeem your shares on any day during which the NYSE 
is open for trading, either directly from a Fund or through certain 
broker-dealers or other financial intermediaries. Fund shares will 
be redeemed at the NAV next calculated after your order is 
received in good order by a Fund or its designees… 

*     *     * 
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Payment of Redemption Proceeds 

A Fund will usually make payment for redemptions of Fund 
shares within one business day, but not later than seven calendar 
days, after receipt of a redemption request. [Emphasis added.] 

41. The Adviser had its own duties to shareholders and the Fund.  Article 2(b) of the 

Investment Advisory Agreements between Third Avenue Management and the Trust stated that 

the Adviser would abide by these standards in managing the Fund.  Specifically, the Investment 

Advisory Agreements provide that: 

In the performance of its duties under this Agreement, the Adviser 
shall at all times use all reasonable efforts to conform to, and act in 
accordance with, any requirements imposed by (i) the provisions of 
the Investment Company Act of 1940, as amended (the “Act”), and 
of any rules or regulations in force thereunder; (ii) any other 
applicable provisions of the law; (iii) the provisions of the Trust 
Instrument and By-Laws of the Trust…; (iv) the investment 
objective, policies and restrictions applicable to the Fund as set 
forth in the Fund’s Prospectus (including its Statement of 
Additional Information) and (v) any policies and determinations of 
the Board of Trustees of the Trust. 

42. Contrary to its duties to adequately oversee the Fund and the Adviser, the Board 

reportedly allowed defendant Barse and his top lieutenants to run the Fund’s operations as they 

saw fit.   The Business Insider, “Inside Third Avenue Management, where employees were 

terrified to bring bad news to the boss,” by Tim McLaughlin, Ross Kerber and Svea Herbst-

Bayliss, December 24, 2015.   

The Fund Fails to Maintain Adequate Liquidity 
While the High-Yield Market Declines 

43. Notwithstanding the mandate of the ICA, SEC guidance requiring the Fund to 

maintain adequate liquidity, the Trust’s own representations that it would monitor liquidity, and 

the promises set forth in the Investment Advisory Agreements, the Board and the Adviser failed 

to ensure that the Fund maintained adequate liquidity.
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44. The relative illiquidity of the Fund was reflected by a Generally Accepted 

Accounting Principles (“GAAP”) method used to determine the fair value of a fund’s assets.  

Under Financial Accounting Standards Board Accounting Standards Codification Topics 820-10, 

Fair Value Measurements and Disclosures (“FASB ASC 820-10”), there are three levels for 

determining fair value, which use the following inputs:

Level 1 – Quoted prices in active markets for identical assets or liabilities; 

Level 2 – Significant other observable inputs, such as quoted prices for similar 
assets using observable data such as interest rates and yield curves; and 

Level 3 – Significant unobservable inputs not derived from the market which may 
include inputs such as cash flow forecasts, default probabilities and loss severity analyses. 

45. Accordingly, Level 1 assets represent the most liquid as the value is dictated by 

active trading markets while Level 3 assets represented the least liquid as there are no observable 

market inputs to help determine their value.  By most mutual fund standards, only Level 1 assets 

are deemed to be liquid, or capable of being sold at a price at or near their valuation within a 

reasonable period of time.   

46. Rather than shifting to more liquid assets as investor net redemptions were 

mounting, the Fund held a large proportion of less liquid Level 2 and illiquid Level 3 securities 

investments as demonstrated in the chart below based upon the Fund’s SEC filings: 

Date
Total
Investments Level 1  % Level 2 % Level 3 % 

04/30/14 $2,698,087,237 $265,497,166 9.84 $2,262,866,276 83.87 $169,723,795 6.29 
10/31/14 $2,750,104,097 $236,222,158 8.59 $2,006,630,809 72.97 $507,251,130 18.44 
04/30/15 $2,314,738,823 $193,395,860 8.35 $1,720,698,211 74.34 $400,644,752 17.31 
10/31/15 $1,170,445,838 $97,294,599 8.31 $795,763,908 67.99 $277,387,311 23.70 
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47. The Thus, the Fund was allocated in manner actually opposite the SEC’s 

guidance.  Rather than holding only 15% illiquid assets, the Fund was actually holding less than 

10% in liquid (Level 1) assets and over 90% in less liquid or illiquid (Level 2 and 3) assets.

48. Along these lines, the Fund had 76% of its portfolio exposed to very low-rated 

CCC+ securities and below, compared to a median level of 22% of such securities among similar 

junk bond funds, according to analysts at Citigroup.  See The Business Insider, “Inside Third 

Avenue Management, Where Employees Were Terrified to Bring Bad News to the Boss,” by 

Tim McLaughlin, Ross Kerber and Svea Herbst-Bayliss, December 24, 2015.   The Fund also 

purchased large portions, ten percent or more, of smaller, less frequently-traded bond offerings, 

including for the bankrupt Energy Future Holdings Corp.  See Bloomberg Business, “Investors 

See Third Avenue Fueling More Bond Market Carnage,” by John Gittelsohn, December 13, 

2015. The accumulation of such large stakes in these types of assets was especially reckless.  

As the Fund became “the largest holder of certain loans and securities that traded infrequently,”  

when it then went to sell these assets, “savvy traders…quickly figured out that a large investor 

was under pressure to sell” and offered “lowball bids for some of its assets, which would have 

caused it to absorb big losses if it sold at those prices.” See The Wall Street Journal, “Third 

Avenue CEO Barse Departs,” December 14, 2015.

49. According to its October 31, 2015 Fourth Quarter Report, the Fund additionally 

held many other low-liquidity or illiquid types of investments such as private equities, units of 

closed-end funds, and term loans, including Debtor-in-Possession loans for bankrupt entities and 

loans to energy companies. 
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The Fund Redeems Hundreds of Millions of Dollars of its
Shares at Inflated Prices and Then Blocks Further Redemptions 

50. In 2015, the lowest rated high-yield securities performed far worse than the rest of 

the market.  The rout was fueled by falling commodities, including energy, prices, to which 

sector the high-yield segment of the market is heavily weighted.  The Fund had over $2.97 

billion in net assets at the beginning of fiscal year 2015, but due to portfolio losses and 

redemptions, it was down to $2.46 billion by April 30, 2015, with net redemptions of over $186 

million.  The Fund’s net assets continued to fall in 2015 to $1.37 billion on October 31, 2015, 

with net redemptions for the entire fiscal year totaling over $938 million.  Thus, over $750 

million in net redemptions occurred in the last half of fiscal 2015. 

51. Those shareholders cashing out benefitted from the Fund’s failure to properly 

value its assets at the expense of its remaining shareholders.  The Fund’s heavy holdings of 

illiquid assets make it extremely unlikely that prior redemptions were properly valued.  Thus,

“Third Avenue’s credit fund . . . more than any of its peers, skewed its portfolio toward high-

risk, high-return turnaround situations in which the bonds traded so infrequently that determining 

a price for them was little more than guesswork.”   The New York Times, “A New Focus on 

Liquidity After a Fund’s Collapse,” by Landon Thomas Jr., January 11, 2016.  The Times further 

reported that the SEC has previously prosecuted mutual funds for inflating the value of hard-to-

sell securities, and that here, it might investigate “whether the portfolio managers at the [Fund] 

set prices too high for the most illiquid bonds. Mispricings of hard-to-trade (and hard-to-value) 

securities give investors a distorted view of the assets’ worth — which makes the fund all the 

more vulnerable when investors remove their money en masse.”

52. Having failed to maintain adequate liquidity consistent with the mandates of an 

open-ended mutual fund, on December 9, 2015, Third Avenue Management notified Fund 
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investors that it was no longer accepting redemptions and planned to put the Fund into 

liquidation (the “Liquidation Announcement”).  Barse stated in a message to investors: 

We believe that, with time, [the Fund] would have been able to 
realize investment returns in the normal course.  Investor requests 
for redemption, however, in addition to the general reduction of 
liquidity in the fixed income markets, have made it impracticable 
for the Fund going forward to create sufficient cash to pay 
anticipated redemptions without resorting to sales at prices that 
would unfairly disadvantage the remaining shareholders. 

In line with its investment approach, the Fund has some 
investments in companies that have undergone restructurings in the 
last eighteen months, and while we believe that these investments 
are likely to generate positive returns for shareholders over time, if 
[the Fund] were forced to sell those investments immediately, it 
would only realize a portion of those investments’ fair value given 
market conditions. 

53. As noted by Morningstar in an article entitled “Many Concerns About Third 

Avenue,” had the Fund “met further redemption requests, it likely would have decimated the 

Fund’s performance, leaving remaining shareholders with even deeper losses.” 

54. On December 11, 2015, Barse presented a rescue plan to the Board which 

involved selling the Fund’s assets to private-equity firm Fortress Investment Group LLC 

(“Fortress”).  The Board rejected the offer as apparently too low, highlighting the prior 

overvaluing of the Fund’s assets as redemptions were processed during 2015.  Believing that the 

offer represented fair value for the Fund’s assets, however, Barse vowed to push forward despite 

the Board’s disapproval.  The Board then terminated Barse.  AMG’s Chairman, Sean Healey, 

was personally involved in the discussions that lead to Barse’s termination. 

55. Since the Liquidation Announcement, the Fund’s NAV has significantly 

underperformed its benchmarks with the Fund’s NAV falling over 20% to present while other 

high-yield funds such as the SPDR® Barclays High Yield Bond ETF and the iShares iBoxx $ 
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High Yield Corporate Bond ETF have fallen only approximately 6.4% and 5% respectively.  The 

Fund’s stark departure from such benchmarks further demonstrates the inflated values at which 

the Fund’s assets were previously set and at which redemptions were improperly paid.  

56. On December 16, 2015, Third Avenue notified Fund investors that it was working 

with the SEC to liquidate the Fund through the Focused Credit Fund rubric rather than a separate 

liquidation vehicle.  The Fund stated that the initial shareholder distribution would include only 

9% of the Fund’s capital, demonstrating that the Fund could not quickly sell 91% of its 

remaining assets at reasonable or above fire-sale prices. 

57. On December 22, 2015, Morningstar announced that in the wake of the demise of 

the Fund, it was downgrading its assessment of Third Avenue Management, as adviser to all of 

the Third Avenue Funds, from Neutral to Negative.  In discussing the Fund’s downfall, 

Morningstar noted that: 

Perhaps the most fundamental failure came at the outset in the 
firm’s decision to offer the Focused Credit strategy as an open-end 
mutual fund at all.  The open-end format demands daily liquidity, 
yet this was no ordinary high-yield bond fund.  Among other 
items, the fund invested in high-yield bonds, loans, common 
stocks, and even some private equities, many of which became 
increasingly illiquid.  Its weighting in nonrated debt was the 
highest in the peer group, and its weighting in B rated or lower 
debt was second-highest.  The underlying distressed bonds central 
to the strategy were particularly prone to illiquidity.  Management,
and the board that oversaw the fund, failed to reconcile this 
inconsistency, and that mismatch ultimately proved to be the 
fund’s undoing. 

However, once the decision to launch the fund had been made, 
management and the fund’s board had a responsibility to 
monitor the fund’s liquidity and make necessary adjustments to 
ensure the fund could meet redemption requests in an orderly 
way.  They failed to do so—management in miscalculating the 
potential illiquidity of the fund’s holdings and the board in not 
holding management’s feet to the fire as a secondary check.
[Emphasis added]. 
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See Morningstar, “Many Concerns About Third Avenue,” December 22, 2015.

CLASS ACTION ALLEGATIONS 

58. Plaintiff brings this class action pursuant to Fed. R. Civ. P. 23 on behalf of all 

current shareholders of the Fund who continue to hold Fund shares (the “Class”).  Excluded from 

the Class are Defendants herein and any person, firm, trust, corporation or entity related to or 

affiliated with any of the defendants.   

59. The class is so numerous that joinder of all members is impractical.  At the time 

Fund redemptions were suspended, approximately $789 million worth of assets remained under 

management, representing thousands of shareholders. 

60. There are questions of law and fact common to the class that predominate over 

questions affecting only individual members, including but not limited to:  

(a) whether Defendants improperly overvalued Fund shares when 
processing shareholder redemptions prior to the suspension of 
Fund redemptions;

(b) whether Defendants failed to maintain adequate liquidity in the 
Fund in contravention of applicable law, standards and 
guidance;

(c) whether Defendants breached their fiduciary duties or aided 
and abetted the breach of fiduciary duties to Fund shareholders 
by virtue of the aforementioned mismanagement, lack of 
oversight, recklessness and gross negligence; and 

(d) the standard of conduct necessary to hold Defendants 
individually liable for their acts or omissions. 

61. Plaintiff’s claims are typical of the claims of the class members, and by pursuing 

his own interest, Plaintiff will advance the interests of the absent class members.  

62. Plaintiff will fairly and adequately protect the interests of the class and has 

retained competent counsel experienced in litigation of this nature.  There are no conflicts of 
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interest between Plaintiff and the absent class members and Plaintiff will vigorously prosecute 

this action on behalf of the class. 

63. A class action is superior to other available methods for the fair and efficient 

adjudication of this controversy.  The prosecution of separate actions by individual members of 

the Class would create the risk of inconsistent adjudications with respect to individual members 

of the Class.

DERIVATIVE AND DEMAND FUTILITY ALLEGATIONS 

64. Plaintiff brings this action derivatively in the right and for the benefit of Trust, to 

redress injuries suffered and likely to be suffered by the Trust as a direct result of Defendants’ 

violations of their fiduciary obligations.  The Trust is named solely as a nominal defendant. 

65. Plaintiff will adequately and fairly represent the interests of the Trust in enforcing 

and prosecuting its rights, and has retained counsel experienced in litigating these types of 

actions. 

66. The Trustees’ conduct in failing to properly value the Fund’s assets and causing 

Third Avenue to over-concentrate its investments in illiquid securities is not protected by the 

business judgment rule making any demand on the Board of the Trust futile.  

67. The Trust’s Board is currently composed of eight members, including Defendants 

Whitman, Chapman, Franks, Kaier, Rakowski, Reinkemeyer, Shubik and Walden.  Plaintiff did 

not make a demand on the Board to institute this action because such demand would be futile 

and any effort to cause the Trustees to bring the action would have been unlikely to succeed 

because:

a. The Trustees are subject to a substantial likelihood of liability in 
connection with their failure to ensure the Fund maintained adequate 
liquidity to satisfy redemptions, that investments were properly valued, 
that redemptions were not paid at inflated values and the other 
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wrongdoing alleged herein.  Indeed, according to an article published 
by The New York Times by Landon Thomas Jr. on December 14, 2015 
titled “Junk Bond Fund’s Chief Departs After Blocking Withdrawals,” 
William F. Galvin, the secretary of the commonwealth of 
Massachusetts has opened an investigation into the wrongdoing 
described herein and the SEC reportedly has staff members present at 
Third Avenue Management’s offices monitoring the situation. 

b. The Trustees’ conduct was not a proper exercise of business judgment 
as holding such a high proportion of the Fund’s investment in illiquid, 
hard to value securities was contrary to the fundamental premise of an 
open-ended mutual which was to allow for easy investor redemptions 
and the Trustees failed adequately oversee the Adviser to ensure that 
the Fund was maintaining sufficient liquidity in order to meet investor 
redemptions. 

c. Pursuant to the Trust Instrument (§§10.1 and 10.2) and the ICA, the 
Trustees are not entitled to be exculpated or indemnified for willful 
misfeasance, bad faith, gross negligence or reckless disregard.  
Accordingly, the Trustees could not impartially consider a demand 
because of the substantial personal liability they face in connection 
with their wrongful acts alleged herein. 

d. Defendant Whitman as the founder, Chairman and portfolio manager 
at Third Avenue Management is considered by the Trust to be an 
Interested Trustee under the ICA and would not be able to consider a 
demand against the Third Avenue Defendants in an independent and 
disinterested manner as it would be contrary to his own economic and 
reputational interests in connection with Third Avenue Management.   

e. Defendant Chapman would not be able to impartially consider a 
demand against Third Avenue Management as it is a majority owned 
subsidiary of AMG.  Chapman sits on the board of a number of AMG-
affiliated mutual funds including: The AMG Funds (since 1999); 
Harding, Loevner Funds, Inc. (since 2008); Aston Funds (since 2010); 
and Third Avenue Variable Trust (since 2002).  In 2014 alone, 
Chapman received over $500,000 in fees from his service on AMG 
affiliated funds and, therefore, would be unable to consider a demand 
against the interests of AMG affiliates such as Third Avenue 
Management in an independent and disinterested manner.  Chapman’s 
principle occupation is serving as the President and Owner of 
Longboat Retirement Planning Solutions, a consulting firm, with 
estimated revenues of between $1 million to $2.5 million and 1 to 4 
staff members. Accordingly, the compensation Chapman received 
from the AMG-affiliated funds was a material source of income. 
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f. Defendant Franks is a former journalist and author who has served as a 
Trustee of the Trust and the Third Avenue Variable Trust respectively 
since 1999 and 1998.  Accordingly, Franks would be unable to 
consider a demand against the interests of the Third Avenue 
Defendants in an independent and disinterested fashion as her 
compensation from the trusts, which in 2014 alone totaled $85,000, 
represents a material source of income.  According to salary report 
provided to Glassdoor.com as of August 18, 2015, salaries for 
journalist at The New York Times ranged between $95,000-$115,000 
per year.  In addition, Frank’s husband, Robert M. Morgenthau, is a 
close friend of defendant Whitman.  Whitman has made substantial 
contributions to Morengthau’s campaigns, including a $25,000 
contribution in 2006.  Franks could not consider a demand against the 
Third Avenue Defendants in an unbiased manner by virtue of the close 
family friendship and loyalties developed by almost two decades of 
service. 

g. Defendant Kaier would not be able to consider a demand against Third 
Avenue Management as he also sits on the board of a number of 
AMG-affiliated mutual funds including: The AMG Funds (since 
1999); Aston Funds (since 2010); and Third Avenue Variable Trust 
(since 2002).  In 2014 alone, Kaier received over $400,000 in fees 
from his service on AMG affiliated funds and, therefore, would be 
unable to consider a demand against the interests of AMG affiliates 
such as Third Avenue Management in an independent and 
disinterested manner.  Kaier’s principal occupation is serving as a 
partner of the law firm Teeters Harvey Gilboy & Kaier LLP.  Average 
profits per partner for the Am Law 200 was approximately $700,000 in 
2013, making the compensation Kaier received from the AMG 
affiliated funds a material source of income. 

h. Defendant Rakowski would not be able to consider a demand against 
Third Avenue Management as he also sits on the board of a number of 
AMG-affiliated mutual funds including: The AMG Funds (since 
1999); Harding, Loevner Funds, Inc. (since 2008); Aston Funds (since 
2010); and Third Avenue Variable Trust (since 2002).  In 2014 alone, 
Rakowski received over $450,000 in fees from his service on AMG-
affiliated funds and, therefore, would be unable to consider a demand 
against the interests of AMG affiliates such as Third Avenue 
Management in an independent and disinterested manner.  Rakowski’s 
principal occupation is serving as a Professor at the University of 
California Berkeley School of Law for which he earned $274,366 in 
2014 making the compensation received from the AMG affiliated 
funds a material source of income. 
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i. Defendant Shubik is a Professor at Yale University who has served as 
a Trustee of the Trust and the Third Avenue Variable Trust 
respectively since 1999 and 1990. Shubik co-authored a book with 
Defendant Whitman in 2005 called “The Aggressive Conservative 
Investor.”  Accordingly, Shubik would be unable to consider a demand 
against the interests of the Third Avenue Defendants in an independent 
and disinterested fashion as his compensation from the trusts, which in 
2014 alone totaled $85,000, representing a material source of income 
as the average Yale professor earns an annual salary of approximately 
$260,000.  Moreover, Shubik could not consider a demand against the 
Third Avenue Defendants in an unbiased manner by virtue of the 
loyalties developed by more than two decades of service and the close 
working relationships developed over that time. 

j. Defendant Walden has served as a Trustee of the Trust and the Third 
Avenue Variable Trust respectively since 1999 and 1996.   Walden 
assisted Defendant Whitman with a book published in 2000 called 
“Value Investing: A Balanced Approach.”  Accordingly, Walden could 
not consider a demand against the Third Avenue Defendants in an 
unbiased manner by virtue of the loyalties developed by two decades 
of service and the close working relationships developed over that 
time. 

k. Pursuant to the Trust Instrument (§§3.3 and 3.4) the Trustees have the 
power to remove trustees and to fill and vacancies on the Board.  Here, 
over two-thirds of the Trustees have common interests with AMG and 
the Third Avenue Management Defendants and, therefore, no one 
Trustee would risk their position and material compensation by 
agreeing to a demand contrary to those interests for fear of being 
removed as a trustee.  Indeed, AMG’s control over at least the two-
thirds of the Board is evidenced by the involvement of AMG 
Chairman, Sean Healey, in connection with the termination of Barse. 

COUNT I 
Breach of Fiduciary Duty Directly Against All Defendants on Behalf of the Class 

68. Plaintiff incorporates by reference and realleges each and every allegation set 

forth above as if set forth fully herein.  Plaintiff asserts this claim directly against all Defendants 

on behalf of himself and the Class. 
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69. By virtue of their positions as Trustees and/or Officers of the Trust and/or Adviser 

to the Fund, Defendants owed fiduciary duties of loyalty and care to the shareholders of the 

Fund.

70. Through their gross negligence and/or reckless disregard of these duties, by, inter

alia, failing to maintain adequate liquidity to meet all Fund redemptions and improperly valuing 

the NAV of Fund shares in making prior redemptions, Defendants breached these duties.

Defendants caused the Fund to pay redemptions at inflated values, thereby shortchanging 

Plaintiff and other similarly situated investors who remained in the Fund by directly decreasing 

the value of their investments in the Fund. 

71. Alternatively, Defendants aided and abetted these breaches of fiduciary duties to 

Plaintiff and the Class by knowingly inducing, participating and/or rendering substantial 

assistance in the breaches. 

72. As a direct and proximate result of these breaches and this conduct, Plaintiff and 

the Class have been damaged. 

COUNT II 
Breach of Fiduciary Duty Derivatively Against All Defendants 

73. Plaintiff incorporates by reference and realleges each and every allegation set 

forth above as if set forth fully herein.  Plaintiff asserts this claim derivatively against all 

Defendants on behalf of the Fund and its investors. 

74. Defendants owed fiduciary duties of loyalty and care to the Fund as Trustees 

and/or Officers of the Trust and/or Adviser to the Fund. 

75. By virtue of their gross negligence and/or recklessness disregard of these duties, 

through, inter alia, ignoring market warnings and SEC guidance, rules and regulations, failing to 

Case 1:16-cv-01118-PKC   Document 48   Filed 03/31/16   Page 26 of 29



-27-

adequately monitor and maintain the Fund’s liquidity, and deepening the Fund’s exposure to 

highly risky illiquid assets, Defendants breached these duties.  

76. Alternatively, Defendants aided and abetted these breaches of fiduciary duties to 

the Trust and the Fund by knowingly inducing, participating and/or rendering substantial 

assistance in the breaches. 

77. As a direct and proximate result of these breaches, the Fund and its shareholders, 

including Plaintiff, have been damaged. 

COUNT III 
Breach of Contract Derivatively Against Third Avenue Management 

78. Plaintiff incorporates by reference and realleges each and every allegation set 

forth above as if set forth fully herein.  Plaintiff asserts this claim derivatively against Third 

Avenue Management on behalf of the Fund and its investors. 

79. The Investment Advisory Agreements between Third Avenue Management and 

the Trust constituted valid and enforceable contracts. 

80. The Trust fully performed its obligations under these agreements. 

81. Third Avenue Management breached these agreements, specifically, Article 2(b) 

therein, by, inter alia, failing to act in accordance with ICA, its accompanying rules and 

regulations, and the policies concerning liquidity and monitoring set forth in the Prospectuses 

and accompanying Statements of Additional Information. 

82. As a direct and proximate result of these breaches, the Fund and its shareholders, 

including Plaintiff, have been harmed. 

BASIS FOR INFORMATION AND BELIEF

83. Plaintiff’s information and belief is based upon an investigation conducted by  his 

attorneys, including, but not limited to, a review of SEC filings and reports made by the Trust  
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and the Fund as well as news reports, press releases, securities analyst reports and other publicly 

available information regarding the Trust and the Fund. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiff demands judgment as follows: 

A. Awarding damages with respect to Defendants’ breach of their fiduciary duties or 

aiding and abetting the breach of fiduciary duties in an amount to be determined 

to trial; 

B. Awarding damages against Third Avenue Management with respect to its breach 

of contract; 

C. Certifying the claims brought in Count I as a class action with Plaintiff as the 

class representative and his counsel as Class Counsel; 

D. Awarding Plaintiff his costs and disbursements and reasonable allowances for 

attorney’s fees and expenses; and 

E. Granting Plaintiff, the Class and the Trust such other and further relief as the 

Court may deem just and proper. 

JURY TRIAL DEMAND 

 Plaintiff hereby demands a jury trial for any and all Counts for which a jury trial is 

permitted by law. 

Dated: March 31, 2016 
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      ABRAHAM, FRUCHTER & TWERSKY, LLP 

       /s/ Jeffrey S. Abraham     
      Jeffrey S. Abraham 
      Cassandra L. Porsch 
      Philip T. Taylor 
      One Penn Plaza, Suite 2805 
      New York, NY 10119 
      Tel.  (212) 279-5050 
      Fax  (212) 279-3655 

Counsel for Proposed Intervenor 
Daniel W. Krasner 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

 
 
LIVIO BROCCOLINO, 
   
  Plaintiff 
 
  v. 
 
THIRD AVENUE MANAGEMENT 
COMPANY LLC; MARTIN J. WHITMAN; 
DAVID M. BARSE; MICHAEL BUONO; 
WILLIAM E. CHAPMAN, II; VINCENT J. 
DUGAN; LUCINDA FRANKS; W. JAMES 
HALL; EDWARD J. KAIER; ERIC P. 
RAKOWSKI; MARTIN SHUBIK; 
CHARLES C. WALDEN; and PATRICK 
REINKEMEYER, 
 
  Defendants, 

 

THIRD AVENUE TRUST, a Delaware 
Business Trust, 

  Nominal Defendant. 

  

  
    
 
 
 
 
 
 Case No. 16-2436 
 
 
 DEMAND FOR JURY TRIAL 
 
 
  

 

 
VERIFIED DERIVATIVE COMPLAINT 

1. Plaintiff Livio Broccolino (“Broccolino”), brings this complaint upon his counsel’s 

investigation, and where noted, upon information and belief. Broccolino is an investor in the Third 

Avenue Focused Credit Fund (the “Fund”), a mutual fund. The Fund is organized as a class of 

shares of nominal defendant Third Avenue Trust (the “Trust”), which is an open-end management 

investment company that includes multiple mutual funds (each of which is a separate class of 

shares of the Trust). 

2. On March 11, 2016, Broccolino made a books and records demand upon the Trust 

pursuant to Section 3189 of the Delaware Statutory Trust Act. Broccolino anticipates that the 
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documents and other information he obtains in response to that demand will bolster the claims 

asserted in this complaint. Accordingly, although the current complaint states a claim for which 

relief may be granted and is sufficient to defeat any motion to dismiss that the Defendants may 

bring, Broccolino anticipates amending this complaint in the near future to allege additional facts 

supporting his claims. 

3. As set forth herein, the Board of Trustees of the Fund (the “Trustees” or the 

“Board”), breached their fiduciary duties to the Fund by (i) failing to value the Fund’s investments 

in illiquid securities according to “fair value”; (ii) substantially exceeding the Fund’s limitation on 

investments in illiquid securities to no more than fifteen percent (15%) of its net assets; and (iii) 

failing to actively and continually monitor the liquidity of the Fund’s assets.  

4. Similarly, the Fund’s investment advisor, Third Avenue Management Company 

(“TAM”), breached its agreement with the Fund by causing the Fund to violate requirements of the 

Investment Company Act of 1940; the provisions of the Trust Instrument through which the Trust 

was created; and the investment objectives, policies, and restrictions applicable to the Fund as set 

forth in the Fund’s prospectus. 

5. The Defendants’ breaches of fiduciary duties and TAM’s breach of contract 

became clear on December 9, 2015, when TAM shocked the investment community by notifying 

investors that the Board of Trustees of the Trust had adopted a plan to liquidate the Fund, and that 

the Fund would no longer accept redemptions or subscriptions. TAM stated: “Investor requests for 

redemption… in addition to the general reduction of liquidity in the fixed income markets, have 

made it impracticable for [the Fund] going forward to create sufficient cash to pay anticipated 

redemptions without resorting to sales at prices that would unfairly disadvantage the remaining 

shareholders.”  
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6. The Fund’s inability to honor redemptions, and Defendants’ decision to liquidate 

the Fund, should not have been a surprise to Defendants. Beginning in 2014, the high-yield bond 

markets in which the Fund’s assets traded became increasingly volatile and illiquid, and more and 

more investors in the Fund and other mutual funds specializing in high yield debt redeemed their 

shares.  

7. Defendants’ breaches of fiduciary and contractual duties caused hundreds of 

millions of dollars in damages to the Fund.  

Parties 

8. Plaintiff Livio Broccolino is and has been a shareholder of the Fund since 

December 6, 2013. Mr. Broccolino is a resident and citizen of Annapolis, Maryland. He currently 

holds shares in the Fund, and he has held these shares continuously throughout the period of the 

alleged misconduct. 

9. Nominal Defendant Third Avenue Trust is a Delaware statutory trust and is 

registered with the Securities and Exchange Commission (“SEC”) under the Investment Company 

Act of 1940. The Trust has five series, one of which is the Fund. The Trust is an open-end 

investment company.  

10. Defendant Third Avenue Management Company LLC is a Delaware limited 

liability company with a principal place of business in New York, New York and is registered with 

the SEC as an investment adviser under the Investment Advisers Act of 1940. TAM is the 

investment adviser of the Fund and manages the Fund’s investments, subject to the oversight of the 

Trust’s Board. According to a notice of removal filed by TAM in Engel v. Third Avenue Mgmt. 

Co., No. 16-cv-1118-PKC (S.D.N.Y.), by virtue of its upstream members, TAM is a citizen of 

New York, Connecticut, New Jersey, Pennsylvania, and California. 
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11. Defendant David M. Barse was a Trustee, President and Chief Executive Officer of 

the Trust, and Chief Executive Officer of TAM until December 14, 2014. David M. Barse is an 

individual and citizen of Harrison, New York. 

12. Defendant Michael Buono is Controller of the Trust and TAM. He also serves on 

the Trust’s Valuation Committee. Michael Buono is an individual and citizen of Staten Island, 

New York. 

13. Defendant William E. Chapman, II is a Trustee of the Trust and serves on its Fair 

Value Committee. Upon information and belief, Mr. Chapman is President and Owner of 

Longboat Retirement Planning Solutions, which has its principal place of business in Chicago, 

Illinois. 

14. Defendant Vincent J. Dugan is Treasurer and Chief Financial Officer of the Trust 

and Chief Financial Officer and Chief Operating Officer of TAM. He also serves on the Trust’s 

Valuation Committee. Vincent J. Duggan is an individual and citizen of Staten Island, New York. 

15. Defendant Lucinda Franks is a Trustee of the Trust and serves on its Fair Value 

Committee. Upon information and belief, Ms. Franks resides in New York, New York. 

16. Defendant W. James Hall is General Counsel of the Trust and General Counsel and 

Secretary of TAM. He also serves on the Valuation Committee. W. James Hall is an individual and 

citizen of West Orange, New Jersey. 

17. Defendant Edward J. Kaier is a Trustee of the Trust and serves on its Fair Value 

Committee. Upon information and belief, Mr. Kaier is a partner at the law firm of Teeters Harvey 

Marrone & Kaier LLP, which has its principal place of business in Philadelphia, Pennsylvania. 
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18. Defendant Eric Rakowski is a Trustee of the Trust and serves on its Fair Value 

Committee. Upon information and belief, Mr. Rakowski is a professor at the University of 

California – Berkeley, and resides in California. 

19. Defendant Patrick Reinkemeyer is a Trustee of the Trust and serves on its Fair 

Value Committee. Mr. Reinkemeyer is the founder of SilverPepper Funds, which has its principal 

place of business in Lake Forrest, Illinois. 

20. Defendant Martin Shubik is a Trustee of the Trust and serves on its Fair Value 

Committee. Upon information and belief, Mr. Shubik is a professor at Yale University in New 

Haven, Connecticut, and currently resides in Connecticut. 

21. Defendant Charles C. Walden is a Trustee of the Trust and serves on its Fair Value 

Committee. Upon information and belief, Mr. Walden is the Chief Investment Officer of the 

Knights of Columbus, which has its principal place of business in New Haven, Connecticut. 

22. Defendants Whitman, Barse, Chapman, Franks, Kaier, Rakowski, Reinkemeyer, 

Shubik, and Walden are referred to collectively at the “Trustees” or the “Trustee Defendants.” 

Jurisdiction and Venue 

23. This Court has jurisdiction pursuant to 28 U.S.C. § 1332(a) because each defendant 

is diverse from each plaintiff, and the amount in controversy is greater than $75,000.  

24. Venue is proper in this jurisdiction pursuant to 28 U.S.C. § 1391 because the 

defendants are subject to personal jurisdiction in this District, and a substantial portion of the 

conduct complained of herein occurred in this District. 

Factual Allegations 

Formation and Organization of the Fund 

25. TAM, founded by “value investor” Whitman, manages various mutual funds and 

private client accounts and has billions of dollars in customer funds under management.  
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26. The Fund was first offered to investors in the summer 2009 as one of five series of 

shares issued by the Trust. TAM managed the Fund and served as its investment advisor.  

27. The Fund engaged in “distressed investing”; it invested in high yield loans, 

securities issued by struggling companies and credit-related investments.  

28. At its peak, the Fund’s assets grew to approximately $3 billion but then began to 

shrink as the fixed income markets became more volatile and investors withdrew their 

investments. As of October 31, 2015, the Fund had approximately $1 billion in assets.  

The Fund’s Policies as Reflected in the Fund’s Registration Statements, Prospectuses and 
Other Documents Incorporated by Reference 

29. Mutual funds such as the Fund offer shares to investors at prices based on 

statutorily mandated calculations of funds’ “net asset value,” or “NAV” for short. Mutual funds 

calculate NAV on a daily basis based on determinations of the total value of all assets of the mutual 

fund (which may include, for example, securities and cash), minus the total liabilities the mutual 

fund may have.  

30. When an investor purchases shares in a mutual fund, the purchase price set for each 

fund share is mutual the fund’s NAV. Likewise, when an investor redeems shares in a mutual fund, 

which in effect is a sale of shares from the investor back to the mutual fund, the mutual fund 

repurchases the each share at the NAV price. 

31. A mutual fund’s methodology for calculating NAV, and funds’ adherence to such 

methodology, is critical to ensure that investors receive the proper amount of fund shares when 

purchasing a mutual fund and are paid the proper amount when redeeming mutual fund shares. 

32. Most mutual funds typically invest primarily in actively traded securities, such as 

equity shares in corporations that trade on major markets or debt securities that likewise trade on 

active markets. For such securities, the valuation of the fund’s securities is straightforward: the 
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valuation is equal to the market price at which market participants buy and sell the security in the 

market.  

33. The valuation of a mutual fund’s securities for which market prices are not readily 

available is less transparent. Such assets include so-called “illiquid” securities, which are 

securities not traded sufficiently often such that a market price can be observed directly. For such 

securities, mutual funds are required to measure, accurately and consistently, the value of the 

securities in accordance with applicable regulations and the mutual fund’s own public disclosures 

and policies. 

34. The Board formed “committees” sharing responsibility for different tasks relating 

to valuation of Fund securities and determinations of the liquidity of such securities. According to 

the Statement of Additional Information attached to the Fund’s prospectus, the Board formed a 

“Valuation Committee” that is “composed of the Trust’s Chief Financial Officer, Controller and 

General Counsel,” which from January 1, 2014 to present, was and is defendants Buono, Dugan, 

and Hall. The Board also formed a “Fair Value Committee” that is “composed of all Independent 

Trustees of the Trust”—that is, defendants Chapman, Franks, Kaier, Rakowski, Reinkemeyer, 

Shubik, and Walden. Other filings refer to a “valuation committee” consisting of “independent 

trustees,” but such references appear to be to the Fair Value Committee.  

35. The Fund, through its registration statement, prospectus, and other documents 

incorporated by reference, committed to particular methodologies for valuing illiquid securities. 

The March 1, 2015 prospectus for the Fund, which is part of the Fund’s February 27, 2015 

registration statement, includes the following description of the Fund’s policy on valuation: 

A Fund’s investments are generally valued at market value, using market prices if 
available…. Illiquid securities and other securities and assets for which 
market quotations are not readily available or are deemed unreliable are 
valued at “fair value”, as determined in good faith by or in accordance with 
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procedures adopted by the Board of Trustees. These types of assets can include 
high-yield bonds, defaulted securities and private investments that do not trade 
publicly, among other things. The Funds’ procedures call for a valuation committee 
of the designated independent Trustees [i.e., the Fair Value Committee] to make a 
determination of fair value based on the committee members’ or Trustees’ 
judgments of relevant information and an analysis of the asset within the 
methodology approved by the Board of Trustees or between Board meetings, by 
designated independent Trustees. 

2015 Prospectus at 37 (emphasis added). The same language appears in prior prospectuses for the 

fund that were in effect at least from January 1, 2014 to the present. 

36. A Statement of Additional Information attached and expressly incorporated by 

reference into the February 27, 2015 registration statement and prospectus explains further how 

illiquid securities will be valued: 

Assets that are not considered to be readily marketable are valued by the Adviser 
[TAM] at fair value, which is generally taken to be the amount for which the 
asset could be sold in an orderly disposition over a reasonable time period 
taking into account the nature of the asset, under procedures established by and 
under the general supervision and responsibility of the Trust’s Board. Fair 
valuation is inherently imprecise and becomes more so as the range and depth of 
market participants and information about the asset diminish. In determining fair 
value, the Adviser [TAM] reviews various factors to determine whether to value 
the asset on the basis of public markets, private transactions, an analytical method, 
or at cost. 

February 27, 2015 Statement of Additional Information at 53 (emphasis added). As noted above, 

TAM was responsible for the valuations of illiquid securities, and the Board was responsible for 

the “supervision” of TAM’s fair value determinations. The same statements on valuation also 

appeared in the Fund’s previous Statements of Additional Information in effect at least from 

January 1, 2014 to the present. 

37. The February 27, 2015 Statement of Additional Information also detailed the role 

of the Valuation Committee (composed of defendants Buono, Dugan, and Hall) and the Fair Value 

Committee (composed of defendants Chapman, Franks, Kaier, Rakowski, Reinkemeyer, Shubik, 

and Walden) in the process of valuing the Fund’s securities:  
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These Committees [the Valuation Committee and the Fair Value Committee] assist 
the Board in establishing valuation policies, in providing direction to the Adviser 
[TAM] regarding the principles of valuing certain securities or types of securities, 
and in reviewing valuations determined by the Adviser [TAM]. The Valuation 
Committee and a member of the Fair Value Committee meet or confer as needed 
between Board meetings. 

38. Notably, although the Board involved non-trustees in the security valuation 

process, applicable law does not permit the Board to fully delegate these responsibilities and 

required the Board to establish the fair value methodology and continuously review both the 

appropriateness of the methods used and the valuation findings resulting from such methods. See 

Accounting for Investment Securities by Registered Investment Companies, Accounting Series 

Release No. 118, 35 Fed. Reg. 19986, 19988-89 (Dec. 23, 1970). The Board’s public statements 

described above confirm that the Board retained responsibility for the Fund’s valuations of 

securities. 

39. The February 27, 2015 Statement of Additional Information also represented that 

the Fund adhered to a specific limit on its holding of illiquid securities and confirmed that the 

Board had primary responsibility for determining whether the Fund’s securities were liquid to 

ensure the Fund’s compliance with the cap on illiquid securities. It states: 

Under normal circumstances, none of the Funds will purchase or otherwise 
acquire any investment if, as a result, more than 15% of its net assets (taken at 
current market value) would be invested in securities that are illiquid. 
Generally speaking, an illiquid security is any asset or investment of which a Fund 
cannot sell a normal trading unit in the ordinary course of business within seven 
days at approximately the value at which a Fund has valued the asset or investment, 
including securities that cannot be sold publicly due to legal or contractual 
restrictions…. 

Securities…may be treated as illiquid if they satisfy liquidity standards established 
by the [Trust’s] Board of Trustees…. The continued liquidity of such securities 
may not be as well assured as that of publicly traded securities, and accordingly, 
the Board will monitor their liquidity. The Board will review pertinent factors 
such as trading activity, reliability of price information and trading patterns of 
comparable securities in determining whether to treat any security as liquid for 
purposes of the foregoing 15% test.  
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February 17, 2015 Statement of Additional Information at 12 (emphasis added). The Fund 

included the same policies on illiquid securities in Statements of Additional Information in effect 

at least from January 1, 2014 to the present and incorporated by reference into registration 

statements and prospectuses effective throughout the same period. 

40. Defendants also purported to disclose the percentage of the Fund’s “illiquid” assets 

in the footnotes of its financial statements filed in its semi-annual and annual shareholder reports. 

Defendants repeatedly represented that the Fund complied with the 15% limit, indicating that 

illiquid securities accounted for 14.25% of the Fund’s net assets of October 31, 2014, 12.22% as of 

April 30, 2015 and 13.40% as of October 31, 2015. October 31, 2014 Annual Shareholder Report 

at 77; April 30, 2015 Semi-Annual Shareholder Report at 59; October 31, 2015 Annual 

Shareholder Report at 79.  

41. The foregoing shareholder reports were incorporated by reference in the Fund’s 

prospectuses and statements of additional information. The 2015 prospectus (at 47), for example, 

describes “financial highlights” for the Fund and states such “information should be read in 

conjunction with the financial statements and accompanying notes appearing in” a prior annual 

report to shareholders. Similarly, the last page of the 2015 prospectus states: “More information on 

the Third Avenue Funds is available free upon request, including the following: Shareholder 

Reports – Additional information about the Funds’ investments is available in the Funds’ Annual 

and Semi-Annual Reports to Shareholders….” And, the first page of the 2015 Statements of 

Additional Information state that while the “Statement of Additional Information (SAI) is not a 

Prospectus,” it “should be read together with the Funds’ Prospectus dated March 2, 2015. The 

Funds’ Annual Report to Shareholders is incorporated by reference in this SAI (is legally 

considered part of the SAI).” 
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42. Defendants’ obligations to ensure the Fund did not purchase or acquire investments 

that would result in the Fund investing more than 15% of its net assets in illiquid securities aligns 

with SEC guidance for mutual funds. SEC guidelines generally limit an open-end fund’s aggregate 

holdings of illiquid securities to 15% of a fund’s net assets. Investment Company Act Rel. No. 

18612 (Mar. 12, 1992) [57 FR 9828] (Mar. 20, 1992). Under the SEC’s guidelines, an asset is 

considered illiquid if it cannot be sold or disposed of in the ordinary course of business within 

seven days at approximately the value at which the fund has valued the investment on its books. Id. 

(citing Investment Company Act Rel. No. 14983 (Mar. 12, 1986) [51 FR 9773] (Mar. 21, 1986)). 

43. In adopting its 15% guideline, the SEC explained as follows: 

To compute an accurate net asset value per share, a mutual fund must be able to 
value each portfolio security accurately. Mutual funds must use market price to 
value securities for which market quotations are readily available; the board of 
directors must make a good faith determination of the fair value of securities for 
which market prices are not readily available. If the net asset value of a mutual fund 
is not accurate, purchasing or redeeming shareholders may pay or receive too little 
or too much for their shares, and the interests of remaining shareholders may be 
overvalued or diluted. 

To meet these requirements, a mutual fund must maintain a high degree of portfolio 
liquidity…. The Commission believes that a 15% standard should satisfactorily 
assure that mutual funds will be able to make timely payment for redeemed shares. 
Experience has shown that mutual funds generally have not had difficulty in 
meeting redemption requests from available cash reserves, even during times of 
abnormally high selling activities in the securities markets. Even if a fund were 
forced to sell securities to meet redemption requests, substantially all of its 
remaining assets would be required to be liquid securities which it could sell 
consistent with appropriate portfolio management.  

Id. 

44. The SEC also made clear that its adoption of the 15% guideline did not “relieve a 

fund from the requirements concerning valuation and the general responsibility to maintain a level 

of portfolio liquidity that is appropriate under the circumstances.” Id. According to the SEC: 

If no market quotations for an illiquid security are available, the board of directors 
of the fund will be required to determine the fair value of the security. In addition, 
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the Commission expects funds to monitor portfolio liquidity on an ongoing basis to 
determine whether, in light of current circumstances, an adequate level of liquidity 
is being maintained. For example, an equity fund that begins to experience a net 
outflow of assets because investors increasingly shift their money from equity to 
income funds should consider reducing its holdings of illiquid securities in an 
orderly fashion in order to maintain adequate liquidity. 

Id.  

45. In addition to the Fund’s own public statements concerning the responsibilities for 

the monitoring of illiquid investments, federal regulations confirm that a Fund’s board of directors 

(or, in this case, Board of Trustees) is responsible for determining a security’s liquidity. Resale of 

Restricted Securities; Changes to Method of Determining Holding Period of Restricted Securities 

Under Rules 144 and 145, Investment Company Act Release No. 17452, 55 Fed. Reg. 17933, 

17940 (Apr. 30, 1990). 

46. TAM had additional contractual duties to the Fund. Article 2(b) of the Investment 

Advisory Agreements between TAM and the Trust stated that TAM would abide by these 

standards in managing the Fund. Specifically, the agreement provides that: 

In the performance of its duties under this Agreement, the Adviser [TAM] shall at 
all times use all reasonable efforts to conform to, and act in accordance with, any 
requirements imposed by (i) the provisions of the Investment Company Act of 
1940, as amended (the “Act”), and of any rules or regulations in force thereunder; 
(ii) any other applicable provisions of the law; (iii) the provisions of the Trust 
Instrument and By-Laws of the Trust…; (iv) the investment objective, policies and 
restrictions applicable to the Fund as set forth in the Fund’s Prospectus (including 
its Statement of Additional Information) and (v) any policies and determinations of 
the Board of Trustees of the Trust. 

47. TAM earned tens of millions of dollars in fees from the Fund for the provision of 

advisory, management and related services. For example, for the fiscal year ended October 31, 

2015, the Fund paid approximately $23 million in fees and expenses, primarily to TAM and its 

employees. Similarly, for the fiscal year ended October 31, 2014, the Fund paid approximately $29 

million in fees and expenses, primarily to TAM and its employees. 
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The Fund Failed to Reduce the Valuation of Its Securities and the Liquidity Composition of 
its Portfolio When Bond Liquidity Dropped Since 2003 

48. Beginning in early 2014, the fixed income markets experienced increased 

volatility, which led to substantial outflows of investor money from mutual funds. As the junk 

bond market experienced negative trends in the summer of 2014 and redemptions picked up, the 

Fund entered a “death spiral” of its own making. While the Fund continued to state a policy of 

complying with the SEC’s 15% liquidity rule, the Fund found it could not sell its assets at the 

values the Fund attributed to them. This caused the Fund to sell its most liquid assets to cover 

investor redemptions, thereby increasing its concentration of illiquid and underperforming assets 

and further impairing its ability to meet future redemptions. By early December 2015, the Fund 

was down 27% on the year, compared to less than 4% for high-yield funds as a category, according 

to Morningstar. 

49. The SEC recognized these problems in a “Fixed Income Guidance Update” it 

issued in January 2014, indicating that “the 10-year Treasury note yield rose by almost 50 bps, 

bond fund prices fell, and bond mutual funds and ETFs experienced net outflows of $68 billion 

(approximately 1.8% of aggregate assets).” SEC Division of Investment Management Guidance 

Update, January 2014, No. 2014-01, at 2. The SEC further acknowledged that: 

This apparent reduction in market-making capacity may be a persistent change, to 
the extent it is resulting from broader structural changes such as fewer proprietary 
trading desks at broker-dealers and increased regulatory capital requirements at the 
holding company level. A significant reduction in dealer market-making capacity 
has the potential to decrease liquidity and increase volatility in the fixed income 
markets. 

Id. at 4. In light of the “ potential fixed income market volatility, which may be exacerbated by 

changes in bond market size and structure discussed above,” the SEC advised fund managers to 

“assess and stress test” fund liquidity and conduct “risk management” evaluations. It also advised 

mutual funds to “assess the adequacy of their disclosures to shareholders in light of any additional 
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risks due to recent events in the fixed income markets and the potential impact of tapering 

quantitative easing and/or rising interest rates, including the potential for periods of volatility and 

increased redemptions.” Id. at 4-5.  

50. The same issues concerning increased volatility in the fixed income markets and 

liquidity risks were discussed extensively in the news from 2014 through 2015, for example in the 

following publications: 

 Seeking Alpha, High-Yield Bonds: Do Current Risks Outweigh Returns?, by George 
Putnam, February 13, 2014 -- Defaults will begin to increase soon. The high-yield bond 
market is very sensitive to Federal Reserve announcements regarding tapering of bond 
purchases and raising rates, experiencing both “sharp declines” and quick recoveries. “I 
feel that the longer the current boom in high yield continues, the greater risk of negative 
surprises,” current holders are “not being paid enough to take on these risks.” 

 Seeking Alpha, Why Income Investors Should Be Watching High Yield Bond ETFs, by 
David Fabian, July 17, 2014 – “Summary- High yield bonds ETFs are starting to show 
signs of weakness that may mark a turning point. Recent Federal Reserve comments point 
to the potential of a bubble in high yield bonds.” 

 Investment News, For fund managers, high-yield pullback comes with liquidity risks, by 
Trevor Hunnicutt, August 4, 2014 -- Money is “still pouring out” of high-yield bond funds, 
during the past three weeks, “investors have pulled $5.5 billion.” Regulators, fund 
managers, and market participants alike “worry that high-yield- and other bond market 
sectors - could become more treacherous as a growing retail segment looks to withdraw 
money just as core liquidity providers have stepped out of the market.” The article refers to 
the current “lower liquidity environment” and draws comparisons to past “redemption 
cycles.” After the 2013 “taper tantrum” the SEC advised fund firms to conduct “additional 
stress tests on liquidity.” 

 Financial Times, Unwary yield hunters risk liquidity trap - Sell early to avoid rush for 
high-yield exit as Fed QE ends, by Alberto Gallo, August 11, 2014 – “Yields are near 
record lows and liquidity in secondary markets is declining, making it harder to exit 
swiftly. Reducing exposure earlier could be a wise decision.” . . . “Regulators have already 
raised red flags. The International Monetary Fund highlighted weaknesses in high-yield 
bonds and leveraged loans in its latest assessment of the US economy, warning of ‘a tail 
risk’ where there was a precipitous attempt by investors to exit certain markets perhaps 
exacerbated by outflows from ETFs and mutual funds as well as near-term market 
illiquidity.” ... “High-yield bonds have sold off over the past few days, but could get even 
worse if the Fed turns more hawkish. Liquidity in secondary markets is evaporating, and 
policy makers are shifting their focus to credit markets.” 
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 BlackRock Blog, What’s Driving the Recent High Yield Sell-Off?, by Matthew Tucker, 
August 12, 2014 – “In the past few weeks we have seen some cracks in the high yield 
picture. Elevated geopolitical risk, an Argentina default and US jobs report that was weak 
relative to expectations contributed to the sell-off ... From June 30th to August 6th, high 
yield bond ETFs experienced $3.7 billion of redemptions ... since June 30th, the high yield 
bond market has lost about 2% ... The recent sell-off is also a good reminder to investors of 
the potential volatility of the asset class.” 

 Financial Times, Headwinds to slow US high-yield debt sales, by Vivianne Rodrigues and 
Andrew Bolger, January 8, 2015 -- The outlook for high-yield debt sales “in the next 
coming months is much less rosy .... The relentless drop in oil prices and a spike in market 
volatility in the past quarter has weighed heavily on high-yield debt. The rise in yields to 
multiyear highs has failed to attract new buyers, with funds and exchange traded funds 
investing in the bonds experiencing hefty redemptions and pushing borrowing costs up.” ... 
“’High-yield volatility and supply are fairly well correlated, and we anticipate a more 
volatile high-yield market [in 2015],’ Barclays analysts say in a note to clients.” 

51. In light of the foregoing, Defendants should have begun in 2014 reducing the 

valuation of the Fund’s securities to reflect increasing volatility and reduced liquidity, and they 

should have closely reevaluated the liquidity of the Fund’s assets to ensure no more than 15% of 

such assets were illiquid during that period. Defendants, however, did not do so, thus violating the 

obligations regarding assets value and the percentage of illiquid assets.  

The Suspension of Redemptions, Closure and Liquidation of the Fund 

52. In the months leading up to December 9, 2015, and in the wake of increasing 

volatility in the fixed income markets, the Fund’s performance deteriorated and the number of 

investor redemptions rapidly mounted. According to a notice of application and temporary order 

that the Trust and TAM filed with the SEC on December 16, 2015, the Fund experienced a total of 

$1.1 billion in estimated net outflows for the year 2015 through December 9, 2015, which was 

more than half the value of its assets as of the beginning of 2015. The Fund asserts that it was 

unable to meet further redemptions without selling assets at prices substantially lower than the 

prices at which Defendants had valued the Fund’s assets.  
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53. As a result, on December 9, 2015, shareholders in the Fund received a letter from 

TAM notifying them that the Board of Trustees of the Trust had decided to liquidate the Fund, 

which as of that time had assets of $788.5 million. The Board of Trustees indicated it would put the 

Fund’s assets into a liquidating trust. This action stopped all shareholder redemptions, converting 

shares in the Fund to units in a liquidating trust that investors could not sell.  

54. This move – to freeze withdrawals from the Fund, a mutual fund – was highly 

unusual and unexpected. A mutual fund is required on request to return investor money at net asset 

value on a daily basis. See, e.g., Investment Company Act Rel. No. 18612 (Mar. 12, 1992) [57 FR 

9828] (Mar. 20, 1992) (“Under the 1940 Act, mutual funds must stand ready to redeem shares 

daily and pay redeeming shareholders within seven days of receiving a redemption request. In 

addition, a mutual fund must compute its net asset value each business day and give purchase and 

redemption orders the price next computed after receipt of an order”) (citing 15 U.S.C. 80a-22(e) 

and 17 CFR 270.22-c-1(a)). To suspend redemptions, a mutual fund must first obtain regulatory 

approval from the SEC, which the Fund did not do prior to December 9. Indeed, in the Trust’s 

filing with the SEC on December 16, 2015, it acknowledged expressly that “only the Commission 

has the authority to suspend redemptions.” 

55. On the heels of this closing of the Fund, the Trust and TAM fired their long term 

CEO, Defendant Barse. At the same time, the SEC undertook a review of and expressed concerns 

regarding Defendants’ actions and the Fund’s liquidation.  

56. On December 16, 2015, the Trust and TAM sought and received an order from the 

SEC suspending the right of redemption with respect to shares of the Fund effective December 10, 

2015 until the Fund completes the liquidation of its portfolio securities or the SEC rescinds its 
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order. The assets of the Fund were then returned to the Fund from the liquidating trust, and the 

Fund is in the process of being liquidated.  

Defendants’ Breaches of Fiduciary and Contractual Duties 

57. At all relevant times, under Delaware law, the Defendants were under a fiduciary 

duty to act with loyalty, good faith, and due care towards the Fund. The Defendants had a duty to 

manage prudently the assets placed in the Trust, within the parameters provided by the trust 

instrument and other Fund documents, including the Fund prospectus.  

58. Defendants, since the beginning of 2014, breached their fiduciary duties to the 

Fund in multiple ways, including by (i) failing to value the Fund’s investments in illiquid securities 

according to “fair value”; (ii) substantially exceeding the Fund’s self-imposed limitation that the 

Fund would invest no more than fifteen percent (15%) of its net assets in illiquid securities; and 

(iii) failing to actively and continually monitoring the liquidity of the Fund’s assets. 

59. As noted, the Board of Trustees, in conjunction with its “Valuation Committee” 

composed of defendants Buono, Dugan, and Hall, and the “Fair Value Committee,” composed of 

the independent Trustees (defendants Chapman, Franks, Kaier, Rakowski, Reinkemeyer, Shubik, 

and Walden), were responsible for determinations of fair value of illiquid securities. These 

Defendants, however, failed to value properly illiquid securities at fair value, beginning 

approximately at the beginning of 2014, when the bond market began to deteriorate but 

Defendants failed to adjust their valuations of securities in light of such market changes.  

60. By their own admission, Defendants closed the Fund because the Fund could not 

meet redemptions due to the illiquidity of much of its high yield debt. The Fund could not sell 

those securities for the amounts at which the Fund had valued the securities, strongly indicating 

that the valuations were significantly overstated, which in turn impeded the Fund from selling 

assets as necessary to honor redemptions.  
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61. Notably, the redemptions did not occur all at once, but occurred gradually over 

many months. This means that had the Fund’s “fair value” determinations of illiquid securities 

been accurate, the Fund would have had more than sufficient opportunity to liquidate such 

securities at the “fair value” the Fund assigned to them—i.e., the price for which the securities 

could be sold within a “reasonable time period.” We now know that the Fund was unable to 

liquidate such securities even over months of time, thus confirming that the Fund’s valuation of 

securities was significantly higher than the securities’ true “fair value.”  

62. Industry commentators and analysts have concluded that the Fund’s securities were 

obviously substantially overvalued. One commentator indicated that “the stated valuations were 

nowhere near what they were really worth.” The Street, Here’s Why Third Avenue Focused Credit 

Fund Barred Redemptions, Jim Cramer (Dec. 14, 2015). And another explained that “for a long 

period of time, the board has been blessing portfolio valuations that are hard to defend….” Seeking 

Alpha, Third Avenue Focused Credit Fund - Designed To Implode (Dec. 14, 2015).  

63. As to the limit that the Fund invest no more than 15% of its net assets in illiquid 

securities, Defendants caused the Fund to persistently violate that restriction beginning 

approximately in 2014 when, because of tumult in the bond market, many of the Fund’s securities 

became illiquid—certainly more than 15%. Defendants concealed their failure to abide by the 

restrictions on holdings of illiquid securities by representing in shareholder reports specific 

percentages of illiquid securities as a portion of the fund’s assets, but these representations were 

false, and it is now clear that the Fund invested a much greater portion of its net assets in illiquid 

securities than the Fund represented. 

64. Defendants’ failure to abide by the 15% cap on illiquid securities is confirmed by 

the Fund’s inability to meet redemptions because of such illiquid assets. Because the Fund 
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committed to invest no more than 15% of fund assets in illiquid securities, it follows that the Fund 

would always invest at least 85% in liquid securities—i.e., securities that could be sold “within 

seven days.” Logically, therefore, if the Fund had invested no more than 15% of its assets in 

illiquid securities, it should have had no problem satisfying redemption requests totaling up to 85% 

of the fund’s assets. Critically, the Board of Trustees froze redemptions in the Fund long before 

85% of the Fund’s value was redeemed; the Fund’s total assets dropped by only a little more than 

half during 2015. In short, the investment and redemption history of the Fund makes clear that the 

Fund invested much more than 15% in illiquid securities. 

65. Independent analysis has concluded that the Fund substantially exceeded its 15% 

limit on illiquid securities: “At least one-fifth of Third Avenue Focused Credit Fund, with less than 

$1 billion under management, was composed of illiquid assets, meaning they trade so infrequently 

that they don’t have a market price, according to a Reuters analysis. That’s one of the highest 

percentages of exposure in the junk bond sector.” Tim McLaughlin, Third Avenue Junk fund 

blowup exposes risks of unsellable assets, Reuters (Dec. 12, 2015). 

66. The Fund was so highly concentrated in illiquid securities that it never should have 

operated as a mutual fund. “‘That particular fund was a bit of an anomaly from the standpoint of it 

was really a wolf in sheep’s clothing, so to speak,’” said Bradley Tank, chief investment officer of 

fixed income at Neuberger Berman, speaking on a conference call about his firm’s 2016 outlook. 

“‘You have a fund that has traditionally been invested in a way that’s probably more consistent 

with what a distressed investor would do in a private equity-like framework, with lockup 

provisions and so on—not necessarily consistent with managing a 40 Act fund that requires daily 

liquidity.’” See Diana Britton, Neuberger Berman: Third Avenue Fund Managed Like Private 

Equity, WealthManagement.com (Dec. 17, 2015). 
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67. “Bruce Richards, chief executive officer of Marathon Asset Management, called 

managers of Third Avenue Management ‘triple-C cowboys’ for loading up on hard-to-sell unrated 

and low-rated bonds. ‘The big picture is that mutual funds are offering daily liquidity, so they have 

to be very strongly managed with cash balances, lines of credit, good, quality names that you can 

trade in the marketplace when you need to sell, as opposed to what Third Avenue was doing,’ 

Richards said Friday in a television interview on ‘Bloomberg <GO>.” See Ben Steverman, Bruce 

Richards Calls Third Avenue Management ‘Triple-C Cowboys’, Bloomberg Business (Dec. 18, 

2015). 

68. “The event also raises questions about whether Third Avenue's focus on extremely 

risky and difficult to trade assets was really appropriate given the fact that mutual funds promise 

investors the ability to take their money out whenever they wish. ‘It is irresponsible to run the fund 

in such a way that they can’t meet redemptions,’ said Leo Acheson, an analyst at Morningstar.” 

See Matt Egan, CEO exits after mutual fund implodes, CNN Money (Dec. 14, 2015). 

69. The accumulation of illiquid assets not only violated SEC guidance and the Fund’s 

publicly stated policies; it was extremely reckless. As the Fund became “the largest holder of 

certain loans and securities that traded infrequently” and then went to sell these assets, “savvy 

traders…quickly figured out that a large investor was under pressure to sell” and offered “lowball 

bids for some of its assets, which would have caused it to absorb big losses if it sold at those 

prices.” See The Wall Street Journal, “Third Avenue CEO Barse Departs,” December 14, 2015. 

70. Defendants also violated their obligation to monitor the liquidity of Fund. 

Defendants abdicated their duties to monitor liquidity and began a concerted, prolonged failure to 

measure illiquid assets at their “fair value” and to limit the fund’s investments in illiquid securities 

to no more than 15% of the Fund’s net assets, pursuant to the Fund’s publicly stated policies. 
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The Aftermath of Defendants’ Failures to Properly Value Securities and to Limit the 
Holding of Illiquid Securities. 

71. Beginning in approximately July 2014, the Defendants began reducing the 

valuations of the Fund’s securities, and thus, reducing the NAV for the Fund. The Fund’s NAV fell 

precipitously in the second half of 2015 as the Fund was forced to reduce the value of its securities 

downward to begin to approach the reality of the fair value of such securities.  

72. The reductions in the Fund’s NAV far exceeded the reductions in similar high-yield 

bond funds, confirming that the reductions were not caused by market forces or changes in the 

actual fair value of the Fund’s securities, but instead by the Fund’s modifications of its valuations 

to approach the reality of the fair value of the securities. This is reflected in the below chart, which 

compares the performance of the Fund (the blue line) relative to other high yield bond funds from 

July 1, 2014 until early 2016: 
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Derivative and Demand Futility Allegations 

73. As noted above, Broccolino brings the present complaint based on his counsel’s 

investigation and otherwise based upon information and belief. Broccolino has served upon the 

Trust a books and records demand pursuant to Section 3189 of the Delaware Statutory Trust Act, 

which he attaches to this complaint as Exhibit A. The Trust has committed to producing 

documents in response to Mr. Broccolino’s demand but has not yet done so. The correspondence 

between Broccolino’s counsel and the Trust is attached hereto as Exhibit B. Because the Trust has 

not yet produced documents in response to Broccolino’s demand, Broccolino alleges facts herein 

supporting demand futility without the benefit of his books and records demand.  

74. Although Mr. Broccolino’s factual allegations herein are sufficient to allege the 

futility of a demand upon the Trust’s Board of Trustees, Mr. Broccolino believes that the 

documents the Trust produces in response to his books and records demand will bolster his 

allegations relating to demand futility. Mr. Broccolino therefore will amend this complaint based 

on the results of his books and records demand when the Trust responds to it. 

75. Broccolino brings this action derivatively for the benefit of the Fund to redress 

injuries the Fund has suffered and injuries continues to suffered as a direct and proximate result of 

the misconduct alleged herein. The Trust is a nominal defendant solely in a derivative capacity. 

76. Broccolino will represent fairly and adequately the interests of the shareholders in 

enforcing and prosecuting their rights, as reflected in Broccolino’s pursuit of a books and records 

demand against the Fund, which will provide additional documents and information that will 

bolster Broccolino’s allegations in this complaint. 

77. Broccolino is not using this action to gain any personal advantage, nor does 

Broccolino maintain any personal agenda other than seeking to remedy the harm that Defendants 
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have caused. To this end, Broccolino has taken steps to file this action and has retained counsel 

experienced in derivative litigation and corporate governance actions. 

78. Broccolino did not make a pre-suit demand on the Board of the Trust to take 

remedial action on behalf of the Fund against the Defendants because such a demand would have 

been a futile, wasteful, and useless act. Specifically, each of the Trustees participated in, approved 

of, and/or permitted the wrongs alleged in.  

79. The current trustees of the Trust are defendants Whitman, Chapman, Franks, Kaier, 

Rakowski, Reinkemeyer, Shubik, and Walden. Each of these current trustees were trustees during 

all our substantial part of the wrongdoing alleged herein. Defendant Reinkemeyer joined the Board 

on January 20, 2015; all other trustees named as defendants in this complaint joined the Board 

prior to January 1, 2014. 

80. Defendants were responsible for the Fund’s valuation of securities, liquidity 

determinations, and monitoring of the same. Specifically, all Defendants, including the Trustees, 

were responsible for valuations of the Fund’s securities. The Fund’s prospectus confirms that a 

“committee of the designated independent Trustees [i.e., the Fair Value Committee]” is 

responsible for “determination[s] of fair value” of illiquid securities, that the Valuation Committee 

would “provid[e] direction” to TAM and “review” the valuations performed by TAM, and finally, 

that the entire Board would retain “general supervision and responsibility” for valuation decisions. 

81. With respect to compliance with the Fund’s 15% cap on illiquid securities, the 

Fund’s prospectus confirms that the entire Board was responsible for setting “standards” for 

identifying illiquid investments and “monitoring” compliance with the cap on illiquid investments.  

82. As set forth above, the Fund plainly did not value illiquid securities according to 

fair value and that the Fund flouted its obligation to limit illiquid investments to 15% of the Fund’s 
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net assets. Each of the Trustees had direct responsibility for both the valuations and liquidity 

determinations at issue. By failing to perform their duties as Trustees, the Trustees face significant 

personal liability for claims brought by the Fund against them. 

83. Notably, the Fund has appointed no new directors to the Board since January 20, 

2015, when defendant Reinkemeyer joined the Board. All of the other Trustees named in this 

complaint as defendants joined the board prior to January 1, 2014. The only other change to the 

Board between January 1, 2014 and the present was the departure of David Barse from the Board 

on December 22, 2015. That is, the Trust has not modified the composition of its board at all since 

the events herein such that it could form a committee of disinterested trustees. Rather, each 

Trustee faces substantial liability for his or her breaches of fiduciary duties and is therefore directly 

conflicted by the substantial prospect for personal liability. No member of the current Board is 

either disinterested or independent. 

84. Many of the Trustees are conflicted for additional reasons; some are person friends 

of Whitman, while others obtain a substantial portion of their income from serving on the Board: 

a. Defendant Whitman is the founder, Chairman, and portfolio manager at 

TAM and is considered by the Trust to be an “interested trustee” under the ICA, and cannot 

be independent and disinterested given his economic and reputational interests in 

connection with the Trust, TAM, and the Fund. 

b. Defendant Chapman cannot be disinterested because Chapman sits on the 

board of a number of funds affiliated with the majority owner of TAM, Affiliated 

Management Group (“AMG”). Chapman received over $500,000 in fees in 2014 alone 

form his service on AMG-affiliated funds and therefore would not be able to consider a 

demand against the interests of TAM, an affiliate of AMG. 
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c. Defendant Franks’ background is that of a journalist, with little-to-no 

relevant experience in the field of financial services. Furthermore, Franks’ income from 

the Trust and another trust associated with TAM, which totaled $85,000 in 2014 alone, 

represents a material source of income when considered against Franks’ income as a 

journalist. In addition, Franks’s husband, Robert M. Morgenthau, is a close friend of 

defendant Whitman and has received substantial contributions from Whitman when 

running for political office.  

d. Defendant Kaier, like defendant Chapman, sits on the board of a number of 

AMG-affiliated mutual funds, and in 2014 alone, received over $400,000 in fees from his 

service on such funds, and therefore would not be able to consider in an independent and 

disinterested manner a demand against the interests of an AMG affiliate such as TAM. 

e. Defendant Rakowski likewise sits on the board of multiple AMG-affiliated 

funds and received $450,000 in 2014 alone from his service on such fund boards. This 

compensation reflects a material source of income, when considered against his income 

serving as the partner of a small Pennsylvania law firm. 

f. Defendant Shubik has been a friend of Whitman‘s since graduate school, 

regularly plays poker with him, and co-authored a book with him in 2005. Shubik has been 

a Trustee for the Trust and another TAM-affiliated trust since 1999 and 1990 respectively; 

he has thus worked with Whitman now for more than twenty-five years. Shubik’s income 

from serving as a trustee of TAM-affiliated trusts totaled $85,000 in 2014 alone, and thus is 

material income in relation to his income as a university professor. 

g. Defendant Walden has served as a Trustee of the Trust and the another 

TAM-affiliated trust since 1999 and 1996, respectively, and has now worked with 
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Whitman for twenty years. Walden also assisted Whitman with a book published in 2000 

called “Value Investing: A Balanced Approach.” 

While some of these issues on their own might not constitute disabling conflicts, when considered 

in light of the fact that the Trustees each had responsibility for preventing the wrongs described 

herein and therefore face substantial individual liability in this case, the fact that the Board is filled 

with Whitman’s personal friends who derive substantial financial benefit from their membership 

on the Board of the Fund and other AMG-affiliated funds, supports the conclusion that the 

Trustees are unable to independently consider claims against the Defendants. 

85. In short, it would be futile to make a demand on the Trustees to sue themselves. It 

was the Trustees’ own breaches of fiduciary duty and their gross negligence in failing to ensure the 

Fund’s compliance with policies on valuation and holdings of illiquid securities that led to 

substantial harm to the Fund. 

86. The Trustees are each conflicted personally and directly by their actions such that 

no investor could reasonably expect them to respond to a demand in good faith. They are not 

disinterested parties and lack sufficient independence to exercise business judgment in the best 

interests of the Fund’s shareholders. 

87. For the foregoing reasons, demand is excused. 

COUNT I 

Breach of Fiduciary Duty 

(Against All Defendants) 

88. Broccolino incorporates by reference the allegations in each of the foregoing 

paragraphs as if fully set forth herein. 

89. Defendants, who were the members of the Board of Trustees, officers that 

participated on the Valuation Committee, and the investment advisor to Fund, each owed fiduciary 
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duties of care to the Fund in managing the Fund’s affairs. The duties are and were set forth in the 

Trust instrument and the Trust’s prospectus and other public filings.  

90. Defendants each breached their fiduciary duties to the Fund by (i) failing to value 

the Fund’s investments in illiquid securities according to “fair value”; (ii) substantially exceeding 

the Fund’s self-imposed limitation that the Fund would invest no more than fifteen percent (15%) 

of its net assets in illiquid securities; and (iii) failing to actively and continually monitoring the 

liquidity of the Fund’s assets. Defendants were each reckless and grossly negligent in the 

performance of their duties to the Fund. 

91. Broccolino made no demand on the Board because such demand would be futile, 

given that each member of the Board is subject to substantial personal liability for the wrongs 

alleged herein. 

92. As a direct and proximate result of the breaches of fiduciary duty by Defendants, 

the Fund has sustained substantial harm and damage, for which Defendants are liable to the Fund. 

93. There is no adequate remedy at law. 

COUNT II 

Breach of Contract 

(Against defendant Third Avenue Management LLC) 

94. Broccolino incorporate by reference the allegations in each of the foregoing 

paragraphs as if fully set forth herein. 

95. TAM had additional contractual duties to shareholders and the Fund. Article 2(b) of 

the Investment Advisory Agreements between TAM provide that: 

In the performance of its duties under this Agreement, the Adviser [TAM] shall at 
all times use all reasonable efforts to conform to, and act in accordance with, any 
requirements imposed by (i) the provisions of the Investment Company Act of 
1940, as amended (the “Act”), and of any rules or regulations in force thereunder; 
(ii) any other applicable provisions of the law; (iii) the provisions of the Trust 
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Instrument and By-Laws of the Trust…; (iv) the investment objective, policies and 
restrictions applicable to the Fund as set forth in the Fund’s Prospectus (including 
its Statement of Additional Information) and (v) any policies and determinations of 
the Board of Trustees of the Trust. 

96. TAM breached its agreement in multiple ways. Among them, it (i) failed to ensure 

the Fund’s conformance with applicable law concerning limits on the holding of illiquid securities 

by mutual fund; and (ii) failed to ensure the Fund’s conformance with its policies and restrictions 

as set forth in the Fund’s prospectus, including the valuation of illiquid securities at fair value and 

the limit on holdings of illiquid securities to 15% of the Fund’s net assets. 

97. TAM’s breaches proximately caused harm to the Fund. 

 

PRAYER FOR RELIEF 

WHEREFORE, Broccolino prays for relief and judgment, as follows: 

A. Declaring that this action is a proper derivative action; 

B. Ordering each of the Defendants to pay restitution and/or compensatory damages in 

favor of the Fund, plus prejudgment interest. 

C. Ordering that Third Avenue Management LLC return all management fees, 

broker/dealer fees and other fees paid by the Fund during the period that it breached its fiduciary 

duties; 

D. Awarding Broccolino the reasonable costs and attorneys’ fees incurred by his 

counsel for the benefit of the Fund; and  

E. Awarding such other and further relief as the Court may deem just and proper.  

 

DEMAND FOR JURY TRIAL 

 Broccolino demands a jury trial on all counts so triable.  

Case 1:16-cv-02436   Document 1   Filed 04/01/16   Page 28 of 58



 
 

 
29 

 

Dated: April 1, 2016 

 

Respectfully submitted,    
 
 
/s/ Thomas V. Urmy, Jr.____________________ 
SHAPIRO HABER & URMY LLP 
Thomas V. Urmy, Jr. 
2 Seaport Lane 
Boston, MA 02210 
Telephone: (617) 439-3939 
Facsimile: (617) 439-0134 
turmy@shulaw.com 
 

      Counsel for Plaintiff Livio Broccolino 
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Patrick Vallely

From: Wagner, Jonathan M. [jwagner@KRAMERLEVIN.com]
Sent: Friday, March 25, 2016 5:26 PM
To: Patrick Vallely
Cc: Ed Haber
Subject: RE: Third Avenue Trust

 
 
 

 
 
 
Jonathan M. Wagner 
Partner 
  

 
 

1177 Avenue of the Americas 
New York, New York 10036 
O: 212-715-9393 | F: 212-715-8393 | M: 917-951-8228 
jwagner@kramerlevin.com  
view bio 
www.kramerlevin.com 
  
This communication (including any attachments) is intended solely for the recipient(s) named above and may contain information that is confidential, privileged or 
legally protected. Any unauthorized use or dissemination of this communication is strictly prohibited. If you have received this communication in error, please 
immediately notify the sender by return e-mail message and delete all copies of  the original communication. Thank you for your cooperation. 

 

Jonathan – 
 
Attached please find a letter. 
 

SHAPIRO HABER & URMY LLP
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IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE

AVI WAGNER, individually, on behalf 
of all others similarly situated and 
derivatively on behalf of THIRD 
AVENUE TRUST,

Plaintiff,

v.

THIRD AVENUE MANAGEMENT 
LLC, MARTIN J. WHITMAN, 
DAVID M. BARSE, WILLIAM E. 
CHAPMAN, II, LUCINDA FRANKS, 
EDWARD J. KAIER, ERIC 
RAKOWSKI, PATRICK 
REINKEMEYER, MARTIN SHUBIK, 
CHARLES C. WALDEN, VINCENT 
J. DUGAN, W. JAMES HALL, 
JOSEPH J. REARDON, and 
MICHAEL BUONO,

Defendants,

-and-

THIRD AVENUE TRUST, a Delaware 
Business Trust,

Nominal Defendant.

C. A. No. __________

VERIFIED CLASS AND DERIVATIVE COMPLAINT

Plaintiff Avi Wagner, by and through his attorneys, alleges as follows based 

on personal knowledge as to himself and on information and belief as to other 

matters.  Plaintiff’s information and belief is based on the investigation of counsel, 
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including a review of documents filed by Third Avenue Trust (the “Trust”) with 

the Securities and Exchange Commission (“SEC”), news articles, reports, and 

documents produced by Third Avenue Management LLC (the “Adviser”) in 

response to Plaintiff’s February 5, 2016, books and records demand pursuant to 

Section 3819(a) of the Delaware Statutory Trust Act.

NATURE OF THE ACTION

1. This class and derivative action arises out of the largest mutual fund 

failure since the 2008 financial crisis. Plaintiff seeks to recover on behalf of the 

Third Avenue Trust Focused Credit Fund (the “Fund”) and all other similarly 

situated beneficial owners (“Stockholders”) of the Fund (the “Class” as defined 

below) hundreds of millions of dollars in losses caused by the defendants’ failure 

to manage the Fund in accordance with the Fund’s stated investment policy and 

applicable laws and regulations.

2. Defendants invested the Fund’s assets in a quantity of illiquid 

investments that exceeded the Fund’s stated policy limiting illiquid investments to 

15% of the Fund’s assets. Defendants also took large positions in risky 

investments that were difficult to exit.  Defendants reported valuations for the 

Fund’s investments that lacked any good-faith basis.  These practices meant that 

the Fund’s illiquid and restricted assets could not be sold anywhere near the 
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reported prices, particularly when asset sales were necessary to meet cascading

redemption demands.

3. A run on the Fund began in late 2014. Instead of shifting more of the 

Fund’s assets into liquid investments, Defendants sold the Fund’s liquid assets to 

meet the redemption obligations.  The sale of liquid assets left the Fund with an 

ever-increasing percentage of illiquid assets.  As the volume of investor 

redemptions continued to increase, the Fund found it increasingly difficult to sell 

assets, increasing its losses.

4. The defendants did not revise the Fund’s valuations downward to 

reflect this reality.  Instead, they continued to report unrealistic asset values in a

futile effort to dissuade investors from demanding redemptions. As an example, 

one of the Fund’s largest positions during the second half of 2015 was Liberty Tire 

Recycling LLC (“Liberty Tire”).  Defendants reported an increased value of the 

Liberty Tire position on July 29, 2015, which increased the Fund’s NAV by 8 

cents per share.  As of October 31, 2015, the Fund reported that the fair value of 

Liberty Tire’s equity was $6.32 per share and its 144A notes was $100, even 

though other mutual funds simultaneously reported Liberty Tire’s equity at a range 

of $0.01 to “less than $0.50” and its 144A notes at a range of $48 to $64.  

5. Those investors that redeemed their shares received a larger 

percentage of the Fund’s assets than their shares were worth.
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6. Predictably, paying out redemptions at unreasonably high valuations 

required the Fund to liquidate even more of its investments at low prices.

7. On December 9, 2015, the Adviser announced that the Fund had 

adopted a Plan of Liquidation and would no longer honor redemption requests.

The Fund halted redemptions without first obtaining authorization from the SEC.

The Fund, which had assets of more than $3.5 billion in mid-2014, had dwindled to 

just $780 million in assets – due in large part to nearly $1 billion of redemptions in 

2015. 

8. Defendants’ misconduct caused hundreds of millions of dollars of 

losses to the Fund and its public stockholders.  By loading the Fund with risky, 

illiquid investments, defendants placed the Fund in a position where it could not 

weather market volatility.  Defendants failed to maintain sufficient liquidity to 

meet expected redemption requests and failed to take reasonable and necessary 

steps to address liquidity concerns as redemptions increased.  Defendants tried to 

prop up the Fund by reporting unrealistic NAVs, which instead exacerbated the 

Fund’s liquidity crisis by increasing the amounts paid out in redemptions.

Defendants’ misconduct constitutes breaches of fiduciary duty and breach of the 

operative trust instrument and investment advisory agreement, for which the Fund 

and the Class are entitled to compensation. 
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PARTIES

A. Plaintiff

9. Plaintiff Avi Wagner is, and at all relevant times was, a stockholder of 

the Fund.  Plaintiff purchased shares of the Fund in December 2013, and has held 

shares continuously throughout the period of alleged misconduct.

B. Nominal Defendant

10. Nominal Defendant Third Avenue Trust (the “Trust”) is a Delaware 

Business Trust with its principal office located at 622 Third Avenue, New York, 

New York. The Trust is governed by a Trust Instrument dated October 29, 1996 

(the “Trust Instrument”). The Trust is managed by a Board of Trustees. The Fund 

is a separate series of the Trust.

C. Defendants

11. Third Avenue is a limited liability company, organized in the State of 

Delaware, with its principal office located at 622 Third Avenue, New York, New 

York.  Third Avenue is a registered investment advisor with the SEC, and it is both 

the Trust’s and the Fund’s investment advisor. The Adviser is majority owned by 

Affiliated Management Group (“AMG”).

12. Martin J. Whitman (“Whitman”) is, and at all relevant times was, the 

Chairman of the Board of the Trust, and a Founder and Portfolio Manager of the 

Adviser.
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13. David M. Barse (“Barse”) was, at all relevant times, Trustee,

President and Chief Executive Officer of the Trust, and Chief Executive Officer of

the Adviser. Barse was fired from the Adviser on December 11, 2015, shortly after 

the announcement of the Fund’s Plan of Liquidation. Barse left the Trust’s Board 

on or about the same date.  Prior to leaving the Board, Barse was the Trust’s 

Principal Executive Officer, and he executed the Trust’s certifications under Rule 

30a-3 of the Investment Company Act of 1940 (the “1940 Act”).

14. William E. Chapman, II (“Chapman”) is, and at all relevant times

was, a Trustee of the Trust and serves on its Fair Value Committee. Chapman also 

serves as trustee for other funds managed, directly or indirectly, by AMG.

15. Lucinda Franks (“Franks”) is, and at all relevant times was, a Trustee 

of the Trust and serves on its Fair Value Committee.

16. Edward J. Kaier (“Kaier”) is, and at all relevant times was, a Trustee 

of the Trust and serves on its Fair Value Committee. Kaier also serves as trustee 

for other funds managed, directly or indirectly, by AMG.

17. Eric Rakowski (“Rakowski”) is, and at all relevant times was, a 

Trustee of the Trust and serves on its Fair Value Committee. Rakowski also serves 

as trustee for other funds managed, directly or indirectly, by AMG.

18. Patrick Reinkemeyer (“Reinkemeyer”) is, and at all relevant times

was, a Trustee of the Trust and serves on its Fair Value Committee.
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19. Martin Shubik (“Shubik”) is, and at all relevant times was, a Trustee 

of the Trust and serves on its Fair Value Committee.

20. Charles C. Walden (“Walden”) is, and at all relevant times was, a 

Trustee of the Trust and serves on its Fair Value Committee.

21. Defendants Whitman, Barse, Chapman, Franks, Kaier, Rakowski, 

Reinkemeyer, Shubik, and Walden, are referred to collectively as the “Board 

Defendants.”

22. Vincent J. Dugan (“Dugan”) is Chief Financial Officer and Treasurer 

of the Trust and Chief Financial Officer and Chief Operating Officer of the 

Adviser. Dugan was and remains the Trust’s Principal Financial Officer, and he 

executed the Trust’s certifications under Rule 30a-3 of the 1940 Act. Dugan 

serves on the Trust’s Valuation Committee.

23. W. James Hall (“Hall”) is General Counsel and Secretary of the Trust 

and of the Adviser. Hall serves on the Trust’s Valuation Committee.

24. Joseph J. Reardon (“Reardon”) is Chief Compliance Officer of the 

Trust and of the Adviser.

25. Michael Buono (“Buono”) is Controller of the Trust and the Adviser.

Buono serves on the Trust’s Valuation Committee.

26. Defendants Whitman, Barse, Dugan, Hall, Reardon, and Buono are 

referred to collectively as the “Officer Defendants.”
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27. The Board Defendants and the Officer Defendants are referred to 

collectively as the “Individual Defendants.”

SUBSTANTIVE ALLEGATIONS

A. Background of the Fund

28. Whitman founded Third Avenue Funds in 1986.  Third Avenue Funds 

now manages over $10 billion in at least five mutual funds and private client 

accounts. The mutual funds are issued by the Trust, which issues a specific series 

of shares for each of its funds, including the Fund.

29. The Trust first offered the Fund to investors in August 2009.  The 

Fund was, and at all times has been, registered with the SEC as an open-end 

investment company under the Act.  The Fund’s shares were issued by the Trust.

The Fund invested in high-yield bonds, referred to as “junk bonds,” which often 

had the lowest ratings from the bond rating agencies.  The Fund’s strategy was to 

invest a significant percentage of its assets in non-publicly traded investments. 

The Fund invested a substantial amount of its assets in credit instruments rated 

below investment grade.

30. The Trust’s Board of Directors (the “Board”) oversees the 

management of the Fund. The Board retained the Adviser as the Fund’s 

investment advisor pursuant to an Investment Advisory Agreement.  The 

Investment Advisory Agreement required the Adviser to at all times use reasonable 
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efforts to conform to and act in accordance with the 1940 Act, applicable law, the 

Trust Instrument, the investment objective, policies and restrictions in the Fund’s 

prospectus, and any policies and determination of the Board.  Whitman and Barse 

were members of the Board and, at all relevant times, were the senior officers of 

the Adviser. The Adviser had responsibility for the day-to-day management of the 

Fund. The Trust paid the Adviser a fee based on the average daily NAV of the 

Fund. The Trust has paid the Adviser approximately $58 million in fees since the 

Fund’s inception.

31. The Fund launched in August 2009, and raised over $700 million by 

the end of 2010.  As of July 31, 2014, the Trust reported that the Fund had net 

assets of over $3.5 billion.  One year later, as of July 31, 2015, the Fund’s net 

assets had plummeted to approximately $1.9 billion.  By October 31, 2015, the 

Fund’s net assets dropped even further to just over $1 billion.  When the Fund 

closed, on December 9, 2015, it had just $789 million in net assets, which further 

declined to $660 million by December 31, 2015.

B. The Fund’s Liquidity Requirements

32. Fund investors generally had the right to redeem their shares at any 

time.  When an investor redeemed its shares, the Fund had to liquidate a portion of 

its assets to return the investor’s funds.  The 1940 Act provides that an open-ended

fund, such as the Fund, may not suspend the right of redemption or postpone the 
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payment of redemption proceeds for more than seven days after a stockholder’s 

tender of the security, absent specified unusual circumstances.

33. The SEC requires open-ended funds to maintain a high percentage of 

liquidity in their portfolios to ensure that funds can meet redemption requests.  

Open-ended funds are required to monitor their portfolio liquidity and adjust the 

portfolio as necessary to meet redemption obligations.  As more investors 

redeemed their shares, the Fund had to liquidate a larger portion of its assets to 

meet its redemption obligations.  The SEC guidelines generally limit an open-

ended fund’s holdings in illiquid securities to 15% of the fund’s net assets.  Illiquid 

securities are assets that cannot be sold in the ordinary course of business within 

seven days at the value established by the Fund, including securities that cannot be 

sold due to legal or contractual restrictions.

34. The Trust’s Form N-1A Registration Statement (“Prospectus”)

provided that the Fund would not invest more than 15% of its net assets in illiquid

securities.  The Trust, at all relevant times, represented to Stockholders that illiquid 

securities represented less than 15% of the Fund’s net assets.

C. Valuing the Fund’s Assets

35. The Trust calculates and reports the Fund’s NAV at the close of each 

trading day.  The Adviser established a Valuation Committee (the “Valuation 

Committee”) which was responsible for overseeing the pricing and valuation of the 
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Fund’s assets on a daily basis.  The Valuation Committee is composed of the 

Trust’s Chief Financial Officer (defendant Dugan), Controller (defendant Buono) 

and General Counsel (defendant Hall). The valuation pricing and valuation 

policies and procedures, which set forth the mechanisms and processes to be used 

to calculate the Fund’s NAV, are established by the Adviser and approved by the 

Board.

36. The Trust established a Fair Value Committee composed of the non-

Adviser members of the Board (defendants Chapman, Franks, Kaier, Rakowski, 

Reinkemeyer, Shubik and Walden).  The Fair Value Committee performs quarterly 

reviews of the pricing methodologies developed by the Valuation Committee.

37. A material percentage of the Fund’s investments were in restricted 

securities and other assets for which market quotations are not readily available.  

For purposes of the Fund’s NAV, Section 9.3 of the Trust Instrument requires that 

securities and assets for which market quotations are not readily available be 

valued at “fair value.”  The Adviser purported to value these assets at “fair value,” 

pursuant to the pricing and valuation procedures authorized by the Board.

38. In accordance with Financial Accounting Standards Board 

Accounting Standard Codification (“FASB ASC”) 820-10, Fair Value 

Measurements and Disclosures, the Fund must disclose the fair value of its 

investments in a hierarchy that prioritizes the inputs used to measure fair value. 
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Fair value is defined as the price the Fund would receive in an orderly transaction 

to an independent buyer in the principal or most advantageous market for the 

investment under current market conditions. The hierarchy gives the highest 

priority to valuations based upon unadjusted quoted prices in active markets for 

identical assets or liabilities (Level 1 measurement) and the lowest priority to 

valuations based upon unobservable inputs that are significant to the valuation 

(Level 3 measurement).

39. The three levels of the fair value hierarchy are:  Level 1 asset 

valuations are based on unadjusted quoted prices in active markets for identical 

assets or liabilities. Level 2 asset valuations are based on either directly or 

indirectly observable inputs, including inputs from markets not considered to be 

active.  Level 2 asset valuations are sometimes referred to as “mark to model.”  

Level 3 asset valuations are based on estimates or risk-adjusted value ranges 

(including the Funds’ own assumptions in determining the fair value of 

investments).  Level 3 asset valuations are sometimes referred to as “mark-to-

myth.”

40. Because Level 2 and Level 3 assets are not traded in active markets, 

the Adviser and the Board’s valuation of these assets was highly subjective and 

often based on the Adviser’s and the Board’s assumptions and judgment.
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D. Volatility in the High Yield and Distressed Asset 
Market Results in Increased Redemption Requests

41. In January 2014, the SEC responded to increased volatility in the 

fixed income market by releasing an “IM Guidance Update” (No. 2014-01).  The 

IM Guidance Updated noted that in June 2013, the fixed income markets 

experienced increased volatility due to the prospect of the Federal Reserve Board 

ending its quantitative easing program and a general rise in interest rates.  The IM 

Guidance Update noted the increase in outflows from bond mutual funds and 

recommended that fund managers consider various steps, including assessing 

liquidity, to ensure the ability to meet redemption requests.

42. According to recent news articles, increased redemption requests 

began to affect the Fund as early as mid-2014.  As more Fund investors sought to 

redeem their shares, the Fund was forced to liquidate additional assets to meet its 

obligations.  To do so, the Fund sold off its more liquid assets.  However, by 

selling its liquid assets, the Fund increased its overall percentage of illiquid assets.

43. As the market for distressed debt worsened, more investors fled the 

Fund.  From January 2015 through November 2015, investors withdrew an 

estimated $979 million from the Fund.

44. The redemption trend was aptly noted, but consciously ignored, by the 

Individual Defendants.  The Fund experienced significant net redemptions in 

December 2014 of approximately $400 million.  In each month from January 
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through April 2015, the Fund continued to experience redemptions at an elevated

rate.  Beginning in May 2015, redemptions increased at an alarming rate with 

redemptions of approximately $50 million in May, $100 million in June, $225 

million in July, $200 million in August and $350 million in September.

45. Due to the flood of redemptions, the Fund was obligated to sell more 

of its assets.  Because the Fund had overstated the value of many of its assets and 

overstated its liquidity, the Fund was unable to liquidate sufficient assets to meet 

its redemption obligations without suffering significant losses.

46. As reported in December 2015, the Fund lost approximately 30% of 

its value in 2015, compared with returns of -1.94% in the Barclays Capital U.S. 

Corporate High Yield Index and 0.81% in the Credit Suisse Leveraged Loan Index.

E. Defendants Understated the Percentage of Illiquid 
Securities and Reported Unrealistic Asset Valuations

47. From at least mid-2014 through the end of 2015, the number of 

investors seeking redemptions grew at an alarming rate.  The Adviser and the 

Individual Defendants had to sell Fund assets to raise cash to meet redemption 

requests.  Because the Fund’s assets were overly invested in illiquid investments, 

the Adviser and the Individual Defendants first sold off the Fund’s liquid 

investments, leaving the Fund with a higher concentration of riskier, illiquid assets.  

When the Adviser and the Individual Defendants attempted to sell the riskier 

assets, they were forced to accept prices below their valuations.  However, despite 
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the fact that the Adviser and the Individual Defendants were forced to sell assets 

below their reported valuations, they did not adjust the Fund’s remaining 

valuations to reflect the reality of the marketplace.

48. The Individual Defendants failed adequately to account for the 

downturn in the high-yield market and its effect both on the value of the Fund’s 

assets and the liquidity of those assets. By failing to accurately value the Fund’s 

assets consistent with market realities, the Defendants consistently reported NAV’s 

that were unreasonably high and for which Defendants had no good faith basis.

49. By reporting unreasonable NAVs, the Adviser and the Individual 

Defendants gave investors a false impression of the Fund’s risk and losses, which 

induced some investors to retain their investments when they otherwise would 

have redeemed them.  At the same time, the unrealistic NAVs resulted in over-

payments to those investors who did redeem their shares. The Fund was forced to 

liquidate even more investments at low prices, which caused the Fund’s NAV to 

decline even further.

50. A summary of the Funds’ declining assets and increases in “fair 

valued securities” is evidenced by the chart below:
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Pricing Methodology Q4
(1/31/15)1

Q1
(4/30/15)

Q2
(7/31/15)

Q3
(10/31/15)

Independently priced 
securities

$1,597.0
(68%)

$1,399.6
(57%)

$1,385.0
(66%)

$587.0
(43%)

Average of multiple 
broker quotes

$69.8
(3%)

$35.6
(1%)

$179.1
(8%)

$178.2
(13%)

Single broker quote $237.0
(10%)

$312.4
(13%)

$122.9
(6%)

$24.3
(2%)

Fair Valued Securities $102.0
(4%)

$167.4
(7%)

$191.5
(9%)

$230.9
(17%)

Other assets less 
liabilities2 (15%) (22%) (11%) (25%)

Total Assets (Mkt) $2,367.8 $2,463.1 $2,095.9 $1,369.1

51. As redemptions poured in, Defendants manipulated the Funds’ NAV 

and performance by overstating the value of its “fair valued” securities.  In July 

2015, for example, Defendants increased the fair value of the equity of Liberty 

Tire, which the Fund had just acquired in March 2015, from $0.62 per share to 

$6.35 per share.  That change increased the Fund’s assets by $19.7 million and 

increased its NAV by $0.08 per share.  Defendants’ “fair value” of Liberty Tire, 

which was one of the Fund’s largest positions, differed substantially from other 

mutual funds, as reflected in the following chart:

1  In millions, and () as a percent of total assets.
2  These other assets are mostly comprised of cash.

This Document is a Confidential Filing.  Access is Prohibited
Except as Authorized by Court Order.
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Fund Valuation 
Date

144a 
Notes Equity

Third Avenue Focused Credit Fund 10/31/15 $100 $6.35
Pioneer Multi-Asset Income Fund 10/31/15 $64 $0.01
Pioneer High Yield Fund 10/31/15 $64 $0.01
American Beacon High Yield Bond Fund 10/31/15 $62 N/A

AB (Alliance Bernstein) High Income Fund 10/31/15 $48 “less than 
$0.50”

The effect of using the fair values adopted by Defendants for the Fund’s Liberty 

Tire equity and 144a notes as opposed to the next highest values used by the funds 

reflected in the chart above ($0.50 for the equity and $64 for the 144a bonds) was 

to increase the Fund’s total assets as of October 31, 2015 by approximately $38 

million.

52. In October 2015, Defendants switched the valuation methodology for 

the securities of Ideal Standard, which was another of the Fund’s largest positions, 

from broker quotes to Defendants’ own determination of fair value.  That allowed 

Defendants to increase the Fund’s assets by approximately $16 million and its 

NAV by approximately $0.09 by marking up the value of the Ideal Standard 

securities substantially.  Defendants increased the value of the Fund’s Ideal 

Standard notes to par even though Fitch had recently downgraded Ideal Standard to 

CC (i.e., “default of some kind appears probable”), explaining that the company’s 

“capital structure is unsustainable” and that “its business isn’t growing fast enough 

to cover its accumulating debt.” Ideal Standard Faces Restructuring on Slow 

Recovery, Fitch Says, Bloomberg, Aug 20, 2015, located at 
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http://www.bloomberg.com/news/articles/2015-08-20/ideal-standard-faces-

restructuring-on-slow-recovery-fitch-says.

53. At a November 30, 2015, telephonic meeting of the Board of Trustees 

for the Fund, the Secretary noted that, 

  Defendant Hall, the Fund’s General Counsel, noted 

that 

54. On December 7, 2015, Hall reported that

F. The Fund Closes and Adopts a Plan of Liquidation

55. On December 9, 2015, the Trust announced that it had adopted a Plan 

of Liquidation for the Fund and stopped accepting additional redemptions. The 

Trust ceased honoring redemptions without first obtaining authorization from the 
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SEC. Shares in the Fund no longer traded and were transferable only by operation 

of law. The Trust announced that it would make one distribution to Fund 

stockholders, on December 16, 2015, of cash assets not needed for the Fund’s 

expenses or liquidation.  It announced that it had placed the Fund’s remaining 

assets into a liquidating trust.

56. On December 16, 2015, the Trust announced that it had received an 

exemption from the SEC permitting the Fund to suspend redemptions.  In addition, 

the Trust transferred the Fund’s remaining assets out of the liquidating trust and 

back to the Fund and the Fund’s shares resumed trading.

57. Soon after the Fund closed, the Fund’s structural problems, including 

its questionable valuation, became well-reported.  One commentator stated flatly, 

“I bet the [Fund’s] valuations were nowhere near what [the assets] were really 

worth.”  Cramer:  Here’s Why Third Avenue Focused Credit Fund Barred 

Redemptions, Jim Cramer, December 14, 2015, located at 

http://realmoney.thestreet.com/articles/12/14/2015/cramer-heres-why-third-

avenue-focused-credit-fund-barred-redemptions.  Mr. Cramer posited that the 

Fund’s assets were “so potentially overstated in value that it would be a travesty to 

put a real price to the assets.”

58. Another article reported that the Fund’s investment portfolio almost 

necessarily led to endemic illiquidity because securities of “that type trade 
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infrequently.”  Third Avenue Focused Credit Fund – Designed to Implode, Martin 

Lowy, December 14, 2015, located at http://seekingalpha.com/article/3752756-

third-avenue-focused-credit-fund-designed-to-implode.  The article further noted 

that “officers of Third Avenue Management are concerned that they may have 

overvalued some portfolio securities.”

59. Yet another article found that “compared to other junk-bond funds, 

[the Fund] carried an elevated amount of risk.”  Inside Third Avenue Management, 

where employees were terrified to bring bad news to the boss, Tim McLaughlin, 

Ross Kerber and Svea Herbst-Bayliss, Reuters, December 24, 2015, located at 

http://www.businessinsider.com/r-hidden-in-plain-sight-big-risks-at-failed-third-

avenue-fund-were-clear-to-some-2015-12.  It noted that the Fund’s 20% Level 3 

assets was higher than any other US junk bond fund with at least $500 million in 

assets.  Further, the Fund had 76% of its portfolio in “very low-rated ‘CCC+’ rated 

securities and below, compared with a median level of 22% among similar junk 

funds.”  The Trust’s former CEO, David Barse, was described by his colleagues as 

“blunt and autocratic,” which according to reports, “made it hard for subordinates 

to bring him bad news”:

Barse sometimes berated employees in front of colleagues, reducing 
them to tears, according the current and former employees.  In the 
months before Focused Credit’s collapse, key people jumped ship as 
the fund hemorrhaged assets, declining to less than $1 billion from 
more than $3 billion in 2014.  Three members of Focused Credit 
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Fund’s eight-member team, for example, left during the first half of 
2015, according to current and former Third Avenue employees.

60. An article in The Wall Street Journal reported that the Adviser was “a 

firm hobbled by prolonged dissension, with Mr. Barse often at the center . . . .”  

How the Third Avenue Fund Melted Down, Gregory Zuckerman & Matt Wirz, 

Wall Street Journal, December 23 2015, located at http://www.wsj.com/articles/

how-the-third-avenue-fund-melted-down-1450903135.  “The staff stopped using 

the conference room adjoining Mr. Barse’s office because sometimes he could be 

heard shouting through the walls.”  At one point in 2012, after a portfolio manager 

defended an employee that Mr. Barse reprimanded, “Mr. Barse threw a cellphone 

at Mr. Lapointe’s chest.”

61. Another article described the Fund’s closure as a “shocking failure.”  

Third Avenue Focused Credit Closes, Amy Feldman, Barron’s (U.S. ed.), 

December 12, 2015, located at http://www.barrons.com/articles/third-avenue-

focused-credit-closes-1449899465.  The article noted that:

Third Avenue’s portfolio was far riskier and more concentrated than 
the average junk-bond mutual fund. More than 50% of its assets were 
unrated by credit agencies, while another 28% of the fund held bond 
issues rated CCC. That’s nearly triple the proportion held by high-
yield peers, according to S&P Capital IQ. “These are the most illiquid 
bonds in an already illiquid market,” says Morningstar senior fixed-
income analyst Sumit Desai. “In hindsight, the strategy probably 
shouldn’t have been in a mutual fund wrapper.”
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CLASS ACTION ALLEGATIONS

62. Plaintiff Wagner brings this action pursuant to Court of Chancery 

Rule 23, on behalf of himself and all other Fund Stockholders other than 

Defendants and their affiliates (the “Class”).

63. This action is properly maintainable as a class action.  Joinder of all 

class members is impracticable.  As of January 31, 2016, the Fund had 

approximately 117 million shares held by hundreds if not thousands of 

Stockholders.

64. There are common questions of law and fact including, whether the 

Defendants breached the Trust Instrument and whether and to what extent the 

Class has been injured.

65. Plaintiff is committed to prosecuting this action and he will fairly and 

adequately protect the interests of the Class.  Plaintiff’s claims are typical of the 

Class and there are no material conflicts of interest between Plaintiff and the Class 

as a whole.  Plaintiff is fully adequate to represent the Class in this matter.

66. The prosecution of separate actions by individual Class members 

would create an unreasonable risk of inconsistent adjudications.  The resulting 

inefficiencies would unnecessarily burden the parties and the Courts.
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DERIVATIVE AND DEMAND FUTILITY ALLEGATIONS

67. Plaintiff brings this action derivatively on behalf of the Trust for the 

benefit of the Fund.  This action is to redress injuries suffered as a direct and 

proximate result of the misconduct alleged herein.  The Trust is named as a 

nominal defendant solely in a derivative capacity.

68. Plaintiff will fairly and adequately represent the interests of the 

stockholders in enforcing and prosecuting their rights and the rights of the Trust.

69. Plaintiff made a substantial investment in the Fund and owned his

shares continuously throughout the period in which the Individual Defendants’

wrongful acts occurred.  Plaintiff continues to own his shares.

70. This action is not being used by Plaintiff to gain any personal 

advantage, nor does Plaintiff maintain any personal agenda other than seeking to 

remedy the wrong that has been done.

71. Plaintiff did not make a demand on the Board Defendants to

commence this action because such demand would have been futile.  The Board 

currently has eight members, defendants Whitman, Chapman, Kaier, Franks, 

Rakowski, Reinkemeyer, Shubik and Walden.   The Board Defendants face 

substantial liability as result of their willful misfeasance, bad faith, gross 

negligence and reckless disregard for their duties and obligations.  The Board 

failed adequately to supervise the Adviser.  The Board also violated express 
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obligations under the Trust Instrument, the Fund’s Prospectus and other 

disclosures, and failed to comply with their duties and obligations under Delaware

law.  Such obligations to comply with law and the Trust’s governing documents 

are not subject to the exercise of business judgment.

72. The Board Defendants participated in, approved, and/or permitted the 

wrongful acts complained of herein, and the Board Defendants are liable for 

damages to the Trust.  Further, the Board Defendants and all the Individual 

Defendants were responsible for managing, monitoring, and planning for the 

Fund’s liquidity under applicable laws, rules and regulations, and they failed to do 

so.  The Board Defendants and all the Individual Defendants were responsible for 

ensuring that the Fund’s assets were allocated as represented by Fund documents 

and filings with the SEC, and they failed to do so.  The Board Defendants and all 

the Individual Defendants were responsible for ensuring that the Fund’s assets 

were valued at fair value as required by the Trust Instrument and as represented by 

Fund documents and filings with the SEC, and they failed to do so. The 

misconduct of the Board Defendants and all the Individual Defendants constitute 

breaches of fiduciary duty that harmed the Trust and the stockholders.

73. Pursuant to the 1940 Act and Sections 10.1 and 10.2 of the Trust 

Instrument, the Board Defendants may not be indemnified for willful misfeasance, 

bad faith, gross negligence or reckless disregard.  
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74. All of the Board’s current trustees are “interested” and/or “not 

independent.” Whitman is the founder and a portfolio manager of the Adviser.

The Trust acknowledges that Whitman is “interested” under the 1940 Act.

75. Each of the seven purportedly independent trustees is “interested”

and/or “not independent” for purposes of demand futility.  Each of the seven serve 

on the Board’s Fair Value Committee, which was established expressly to review 

and oversee the Adviser’s fair value determinations for Trust assets.  Each of the 

members of the Fair Value Committee failed to fulfil their duties as committee 

members, failed to provide adequate oversight of the Adviser’s fair value 

determinations, and approved fair value determinations that were materially 

inaccurate, not made in good faith and could not have been supported under the 

circumstances.  The seven purportedly independent Trustees’ actions as members 

of the Fair Value Committee amount to willful misfeasance, bad faith, gross 

negligence and a reckless disregard of their duties and obligations to the Trust and 

the Stockholders.

76. Chapman, Kaier, and Rakowski each serve as trustees for The AMG 

Funds and Aston Funds.  AMG, which owns a majority interest in the Adviser,

manages The AMG Funds.  AMG also owns 100% of Aston Asset Management, 

which manages the Aston Funds. Chapman’s LinkedIn page lists his current 

occupation as “Mutual Fund Independent Trustee” for “AMG Funds, Aston Funds, 
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Harding Loevner Funds.” Chapman’s only other known source of income is as 

President and Owner of Longboat Retirement Planning Solutions, a consulting firm 

that has estimated revenues of between $1 million and $2.5 million.  Kaier’s 

principal occupation is as a partner with the law firm of Teeters Harvey Gilboy & 

Kaier LLP, a boutique trust and estate law firm. His law firm bio touts the 

relationship between his law practice and role as a mutual fund trustee:  “[Kaier’s]

years of practice in the trust and estate area are complemented by service as an 

independent trustee on the boards of three mutual fund groups.” Rakowski’s 

principal occupation is as a Professor at the University of California Berkeley 

School of Law, where he earned approximately $274,000 in 2014. In 2014, 

Chapman, Kaier and Rakowski received approximately $500,000, $400,000, and 

$450,000, respectively, in fees for serving on the boards of AMG-affiliated funds.

That income is a material source of income for each of Chapman, Kaier and 

Rakowski.

77. Chapman, Franks, Kaier, Rakowski, Shubik, and Walden each also 

serve as trustee for one or more of the Trust’s other funds and, as such, are 

beholden to the Trust and its parent, AMG.

78. Shubik’s principal occupation is as a professor at Yale University.  

Shubik has also been a personal friend of Whitman’s since graduate school, where 

they “played poker together on a regular basis.”  Whitman and Shubik co-authored 
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the book “The Aggressive Conservative Investor,” which was originally published 

in 1979 and updated in 2006. Shubik served as Trustee for the Trust and one other 

Adviser-affiliated trust since 1999 and 1990, respectively. From 1984 to 1994, 

Shubik served as a director of Equity Strategies, an open-ended investment 

company where Whitman was President and CEO.  In 2014, Shubik received 

$85,000 for service on funds associated with the Adviser.

79. Walden also served as Trustee for the Trust and one other Adviser-

affiliated trust since 1999 and 1990, respectively.  Walden also worked on 

Whitman’s 2005 book, “Value Investing: A Balanced Approach,” and received 

special thanks from Whitman.

80. Further, Board Defendant Whitman is the founder of the Adviser and 

remains at the Adviser as a portfolio manager. All of the Trust’s officers,

including Dugan, Hall, Reardon and Buono, are officers of the Adviser. The 

Adviser and its officers were directly responsible for the day-to-day management 

of the Trust and the Fund, including all investment advice, valuing the Fund’s 

assets, and monitoring the Fund’s liquidity.  The same individuals also participated 

in the misconduct which constitutes a breach of fiduciary duty to the Trust and the 

stockholders.

81. It would therefore be futile to make a demand on the Board 

Defendants to sue themselves, the officers of the Trust, and the Adviser. None of 
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the Board Defendants can consider a demand in an unbiased manner due to the 

material financial benefits they receive from the Trust and by virtue of the close 

relationships they have formed with Whitman, the Officer Defendants, the Trust,

and one another.  Further, the Trust Instrument provides that the Board Defendants 

have the power to remove and replace trustees.  The threat of removal as a trustee 

is sufficient to prevent any one Board Defendant from agreeing to a demand.

82. The Board Defendants are personally and directly conflicted by their 

actions and potential liability such that they cannot be expected to respond to a 

demand in good faith.

COUNT I
BREACH OF FIDUCIARY DUTY

(Against the Individual Defendants and the Adviser;
Derivatively on behalf of the Fund)

83. Plaintiff incorporates by reference all preceding and subsequent 

paragraphs as if set forth fully herein.

84. The Individual Defendants are Trustees and/or officers of the Trust 

and owe fiduciary duties of care and loyalty to the Trust and the Fund in managing 

the Fund’s affairs.  Certain Individual Defendants are also officers of the Adviser

and, in that capacity, also owe fiduciary duties of care and loyalty to the Trust and 

the Fund in managing the Fund’s affairs.  The Adviser owes fiduciary duties of 

loyalty and care to the Trust and the Fund in managing the Fund’s affairs.
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85. As set forth above, each of the Individual Defendants and the Adviser

breached their fiduciary duties to the Trust and the Fund through willful 

misconduct or gross negligence. The Individual Defendants and the Adviser

placed significantly more than 15% of the Fund’s assets in illiquid investments, in 

violation of the Fund’s Prospectus and SEC guidelines. The Individual Defendants 

and the Adviser failed to monitor and manage the Fund’s liquidity.

86. The Individual Defendants and the Adviser controlled and 

manipulated the valuation process for the Fund’s assets and reported unreasonable 

NAVs to: (1) induce investors to maintain their investments in the fund; and (2) 

increase the fees paid by the Fund to the Adviser.

87. As a direct and proximate result of the breaches of fiduciary duty by 

the Individual Defendants and the Adviser, the Trust and the Fund have sustained 

substantial harm and damages.

88. The Individual Defendants and the Adviser are liable to the Trust and 

the Fund as a result of the acts alleged herein.

COUNT II
AIDING AND ABETTING BREACH OF FIDUCIARY DUTY

(Against the Adviser and the Officer Defendants;
Derivatively on behalf of the Fund)

89. Plaintiff incorporates by reference all preceding and subsequent 

paragraphs as if set forth fully herein.
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90. The Adviser and the Officer Defendants each owe fiduciary duties to 

the Trust and the Fund.  In the alternative, the Adviser and the Officer Defendants 

are each liable as aiders and abettors of the Board Defendants’ breaches of 

fiduciary duties.

91. The Adviser and the Officer Defendants were aware of the Board 

Defendants’ fiduciary obligations to the Trust and the Fund, and they substantially 

assisted the Board Defendants’ breaches of those fiduciary duties by manipulating 

the Fund’s NAV.

92. The Adviser and the Officer Defendants’ substantial assistance to the 

Board Defendants’ breaches of fiduciary duties directly and proximately harmed 

the Trust and the Fund.

93. The Adviser and the Officer Defendants are liable to the Trust and the 

Fund as a result of the acts alleged herein.

COUNT III
BREACH OF CONTRACT

(Against the Adviser; Derivatively on Behalf of the Fund)

94. Plaintiff incorporates by reference all preceding and subsequent 

paragraphs as if set forth fully herein.

95. The Investment Advisory Agreement is a valid contract between the 

Trust, the Fund and the Adviser pursuant to which the Adviser is responsible for 
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the day-to-day management of the Fund, including valuation of the Fund’s assets, 

monitoring liquidity, and processing redemptions.

96. The Trust and the Fund complied with all of their obligations under 

the Investment Advisory Agreement.

97. The Adviser breached the Investment Advisory Agreement with the 

Trust by, inter alia: (1) investing more than 15% of the Fund’s assets in illiquid 

investments; and (2) inflating the value of Trust assets.  As a result of the 

Adviser’s breaches of contract, the Fund paid out more money to redeeming 

investors than it would have but for the Adviser’s breach.

98. Further, the Adviser’s management fee was based on the Fund’s 

NAV.  As a result of the breaches of contract, the Fund paid materially inflated 

fees to the Adviser.

99. Additionally, the implied covenant of good faith and fair dealing 

inherent in the Investment Advisory Agreement obligates the Adviser not to act 

arbitrarily and in bad faith to deprive the Trust and the Fund of the benefit of their 

bargain.

100. As a direct and proximate result of the Adviser’s breaches of contract,

the Trust and the Fund have sustained substantial harm and damages.

101. The Adviser is liable to the Trust and the Fund as a result of the acts 

alleged herein.
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COUNT IV
BREACH OF CONTRACT

(Against the Individual Defendants; Directly on Behalf of the Stockholders)

102. Plaintiff incorporates by reference all preceding and subsequent 

paragraphs as if set forth fully herein.

103. The Trust Instrument is a valid contract governing the relationship 

among the Trust, the Fund, the Board, the Fund’s officers and the Fund’s 

Stockholders.

104. The Individual Defendants breached the Trust Instrument by failing to 

comply with the requirement that the securities and assets for which market 

quotations are not readily available be valued at “fair value.”  

105. Additionally, the implied covenant of good faith and fair dealing 

inherent in the Trust Agreement obligates the Individual Defendants not to act 

arbitrarily and in bad faith.

106. As a direct and proximate result of the Individual Defendants’ 

breaches of contract, the Fund’s Stockholders have sustained substantial harm and 

damages.

107. The Individual Defendants are liable to the Fund’s Stockholders as a 

result of the acts alleged herein.
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COUNT V
BREACH OF CONTRACT

(Against the Adviser; Directly on Behalf of the Stockholders)

108. Plaintiff incorporates by reference all preceding and subsequent 

paragraphs as if set forth fully herein.

109. There is a valid contract between the Trust, the Fund and the Adviser

pursuant to which the Adviser is responsible for the day-to-day management of the 

Fund, including valuation of the Fund’s assets, monitoring liquidity, and 

processing redemptions.

110. The Trust and the Fund complied with all of their obligations under 

the contract.

111. The Adviser breached its contract with the Trust by, inter alia: (1) 

investing more than 15% of the Fund’s assets in illiquid investments; and (2) 

inflating the value of Trust assets.  As a result of the Adviser’s breaches of 

contract, the Fund paid out more money to redeeming investors than it would have 

but for the Adviser’s breach.

112. Further, the Adviser’s management fee was based on the Fund’s 

NAV.  As a result of the breaches of contract, the Fund paid materially inflated 

fees to the Adviser.

113. The Stockholders of the Fund are intended third party beneficiaries of 

the Investment Advisory Agreement.
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114. Additionally, the implied covenant of good faith and fair dealing 

inherent in the Investment Advisory Agreement obligates the Adviser not to act 

arbitrarily and in bad faith to deprive the Stockholders of the Fund of the benefit of 

their bargain.

115. As a direct and proximate result of the Adviser’s breaches of contract, 

the Fund’s Stockholders have sustained substantial harm and damages.

116. The Individual Defendants are liable to the Fund’s Stockholders as a 

result of the acts alleged herein.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff demands judgment on behalf of the Trust and the 

Fund against the Individual Defendants, jointly and severally, as set forth herein:

i) Declaring that Plaintiff may bring this action as a derivative action on 

behalf of the Trust and the Fund;

ii) Declaring that this action is properly maintainable as a class action 

and designating Plaintiff as Class Representative;

iii) Ordering each Individual Defendant and the Adviser to pay damages 

and/or restitution to the Fund and/or the Stockholders in an amount to be proven at 

trial;

iv) Ordering the Adviser to return to the Fund all management, advisory 

and other fees paid to it by the Fund during the period when it breached its 
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fiduciary duty to the Trust and the Fund, aided and abetted the Board Defendants’ 

breach of fiduciary duty, and/or violated the Trust Instrument and Investment 

Advisory Agreement;

v) Ordering the Individual Defendants and the Adviser to pay pre-

judgment and post-judgment interest;

vi) Awarding Plaintiff his costs and disbursements and reasonable 

allowances for fees of Plaintiff’s counsel and experts and reimbursement of 

expenses; and

vii) Granting such other and further relief as the Court deems just and 

proper.

/s/ Joel Friedlander                            
Joel Friedlander (Bar No. 3163)
Jeffrey M. Gorris (Bar No. 5012)
Christopher P. Quinn (Bar No. 5823)
FRIEDLANDER & GORRIS, P.A.
1201 N. Market Street, Suite 2200
Wilmington, DE 19801
(302) 573-3500

Counsel for Plaintiff
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OF COUNSEL:

BRAGAR EAGEL & SQUIRE, P.C.
Lawrence P. Eagel
Jeffrey H. Squire
J. Brandon Walker
David J. Stone
885 Third Avenue, Suite 3040
New York, New York 10022
(212) 308-5858

GLANCY PRONGAY & MURRAY LLP
Robert V. Prongay
1925 Century Park East, Suite 2100
Los Angeles, California 90067
(310) 201-9150

Dated:   April 8, 2016
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UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

CIVIL MINUTES—GENERAL 

Case No.  CV-16-602-MWF (SSx), CV-16-736- MWF (SSx),  Date:  April 12, 2016 
CV-16-770-MWF (SSx), CV-16-904-MWF (SSx) 

Title:   Loi Tran -v- Third Avenue Management LLC et al.; Inter-Marketing Group 
USA, Inc. -v- Third Avenue Trust et al.; Scott Matthews -v- Third Avenue 
Management LLC et al.; Suprabha Bhat -v- Third Avenue Management LLC 
et al. 

______________________________________________________________________________
                                                  CIVIL MINUTES—GENERAL                                               1 

Present: The Honorable MICHAEL W. FITZGERALD, U.S. District Judge  

 Relief Deputy Clerk: Court Reporter: 
 Cheryl Wynn Not Reported    

 Attorneys Present for Plaintiff:  Attorneys Present for Defendant: 
 None Present None Present 

Proceedings (In Chambers): ORDER GRANTING MOTION TO TRANSFER TO 
SOUTHERN DISTRICT OF NEW YORK 

Before the Court are the following related putative securities class actions filed 
against Third Avenue Trust (the “Trust”), its manager and investment advisor Third 
Avenue Management LLC (“TAM”), its underwriter M.J. Whitman LLC (the 
“Underwriter”), and certain individual trustees and officers of the Trust or TAM: 

Tran v. Third Avenue Management LLC et al., No. 2:16-cv-602-MWF-SSx 
(“Tran Docket”); 

Inter-Marketing Group USA, Inc. v. Third Avenue Trust et al., No. 16-cv-
736-MWF-SSx (“IMG Docket”); 

Matthews v. Third Avenue Management LLC et al., No. 16-cv-770-MWF-
SSx (“Matthews Docket”); and  

Bhat v. Third Avenue Management LLC et al., No. 16-cv-904-MWF-SSx 
(“Bhat Docket”).

In addition to claims asserted against the Trust, TAM, and the Underwriter, the 
Complaints in Tran, Matthews, and Bhat assert claims against the same group of 
individual Defendants: Martin J. Whitman; David M. Barse; Jack W. Aber; William E. 
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Chapman, II; Lucinda Franks; Edward J. Kaier; Marvin Moser; Eric Rakowski; Martin 
Shubik; Charles C. Walden; Vincent J. Dugan; W. James Hall, III; Michael Buono; 
Thomas Lapointe; Nathaniel Kirk; Edwin Tai; and Joseph Zalewski.  (Tran Docket No. 
1 (“Tran Complaint”); Matthews Docket No. 1 (“Matthews Complaint”); Bhat Docket
No. 1 (“Bhat Complaint”)).  The Complaint in IMG, however, differs in that certain 
individual Defendants are excluded (i.e., Aber, Moser, Hall, Buono, Lapointe, Kirk, 
Tai, and Zalewski) and one individual Defendant is added (i.e., Patrick Reinkemeyer).  
(IMG Docket No. 1 (“IMG Complaint”)). 

Now pending before the Court are two opposed Motions to Transfer to the 
Southern District of New York (“SDNY”): 

In the Tran action, Defendants Buono, Dugan, Hall, the Underwriter, TAM, 
and the Trust filed a Motion to Transfer Case to SDNY (“Tran Motion”).
(Tran Docket No. 11).  Defendants Barse and Whitman filed Joinders to this 
motion.  (Id. Docket Nos. 22, 26).  Plaintiff Tran filed an Opposition (“Tran
Opposition”) (id. Docket No. 24), to which Defendants filed a Reply (“Tran
Reply”) (id. Docket No. 28).  Defendants also filed a Notice of New Facts on 
April 4, 2016.  (Id. Docket No. 45). 

In the IMG action, Defendants Dugan, the Underwriter, the Trust, and TAM 
filed a Motion and Amended Motion to Transfer Case to SDNY in the IMG 
action (“IMG Motion”).  (IMG Docket Nos. 21, 25).  Defendants Barse and 
Whitman again filed Joinders to this motion.  (Id. Docket Nos. 32, 46).
Plaintiff IMG filed an Opposition (“IMG Opposition”) (id. Docket No. 49), to 
which Defendants filed a Reply (“IMG Reply”) (id. Docket No. 50). 

Also pending before the Court are two unopposed Motions to Transfer to SDNY 
filed in the Matthews and Bhat actions.  (Matthews Docket No. 22; Bhat Docket No. 
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13).  Defendants Barse and Whitman again filed Joinders to these motions.  (Matthews
Docket Nos. 31, 34; Bhat Docket Nos. 22, 29).

The Court has read and considered the Motions and related papers, and a hearing 
was held on April 11, 2016.

For the reasons stated below, the Motion to Transfer is GRANTED.  The 
convenience of the parties, the convenience of the witnesses, and the interests of justice 
overwhelmingly support a transfer of these four related cases to SDNY.  It is 
immaterial that the first-filed action, now pending in the Southern District of New 
York, was originally filed in the New York Supreme Court and then removed, or that it 
is in form a derivative action. 

I. FACTUAL BACKGROUND 

Plaintiffs in Tran, Matthews, IMG, and Bhat bring claims arising under the 
Securities Act of 1933 on behalf of a putative nationwide class for securities fraud.
The four related actions are brought on behalf of the same putative class of the 
purchasers of Third Avenue Focused Credit Fund Investor Class shares and Third 
Avenue Focused Credit Fund Institutional Class shares between March 1, 2013, and 
December 10, 2015.  (Tran Complaint ¶ 1; IMG Complaint ¶ 4; Matthews Complaint ¶ 
1; Bhat Complaint ¶ 1).  Because the four Complaints overlap substantially in their 
allegations, the Court takes the following facts from the earliest-filed Tran Complaint: 

The Trust is an open-end management investment company that consists of 
different investment series, including the Third Avenue Focused Credit Fund (the 
“Fund.”).  (Tran Complaint ¶ 10).  TAM serves as the investment adviser of the Fund 
and manages the Fund’s daily operations, including selecting the Fund’s investments.  
(Id. ¶ 11).  The Underwriter, an affiliate of TAM, serves as the principal underwriter 
and distributor of shares for the Fund.  (Id. ¶ 12).  The Underwriter also serves as the 
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Trust’s agent in the continuous public offering of the Fund’s shares.  (Id.).  The Trust, 
TAM, and the Underwriter are headquartered in New York City.  (Id. ¶¶ 10–12).

Plaintiffs allege that Defendants violated the Securities Act by registering, 
offering, and selling shares of the Fund pursuant to false and misleading registration 
statements and prospectuses.  (Id. ¶ 3).  Specifically, like most mutual funds, the Fund 
promised investors that it would hold only a small portion of its assets in illiquid 
securities.  (Id. ¶ 4).  The Fund’s registration statements and prospectuses issued and 
filed with the Securities Exchange Commission (“SEC”) represented that the Fund 
would hold no more than 15% of its assets in illiquid securities.  (Id.).  During the 
relevant period, however, the Fund consisted of a far greater portion of illiquid assets 
than promised.  (Id.).  In 2014 and 2015, facing growing redemptions, the Fund shrank 
to less than $1 billion in assets.  (Id.).  The increasing redemptions and excessive 
illiquidity of the Fund threatened forced sale of the illiquid securities at fire sale prices.
(Id.).  The Fund became so concentrated in illiquid securities that, on December 10, 
2015, Defendants suspended redemptions and announced a plan to sell its remaining 
assets over time.  (Id.).  During the relevant period, the decline in the Fund’s Net Asset 
Value represented a loss of over 36%.  (Id. ¶ 49). 

On January 15, 2016, William Engel filed a derivative action against TAM as 
well as Defendants Whitman, Barse, Dugan, Hall, Buono, and Joseph J. Reardon in the 
Supreme Court of the State of New York (the “SDNY Action”).  (Engel v. Third 
Avenue Management Company LLC et al., No. 1:16-cv-1118-PKC (S.D.N.Y.) 
(“SDNY Docket”), Removal Papers (Docket No. 1)).  The Complaint also named the 
Trust as a Nominal Defendant.  (Id.).  On February 12, 2016, Defendants removed the 
action to the Southern District of New York.  (Id.).

On March 8, 2016, William Engel filed an Amended Complaint, which 
describes the “Nature of the Case” as follows: 
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This is a shareholder derivative action brought by an 
investor, in and on behalf of the Third Avenue Focused 
Credit Fund (the “Fund”) to recover approximately $500 
million of losses and other damages sustained as a direct 
result of Defendants’ failure to comply with their most 
fundamental and basic duty—to manage and maintain 
sufficient liquidity for the Fund to stay open and in 
business. 

(Id. Docket No. 30 ¶ 1). 

 The Amended Complaint asserts claims of breach of fiduciary duties and breach 
of contract against Defendants based on Defendants’ failure to comply with SEC rules 
and regulations as well as the Fund’s own representations in prospectuses and 
registration statements that the Fund’s investment in illiquid securities would be 
restricted to no more than 15% of the Fund’s assets.  (Id. ¶¶ 8–9, 40–66, 99–110).   

 On January 27, 2016, Plaintiff Loi Tran filed suit on behalf of the putative 
nationwide class for securities fraud in this District.  Plaintiffs in Matthews, Bhat, and 
IMG subsequently initiated separate actions for the same claims in this District, and 
these actions were later transferred to this Court based on their relatedness to the Tran
action.
II. DISCUSSION 

A. Motion to Transfer 

“For the convenience of parties and witnesses, in the interest of justice, a district 
court may transfer any civil action to any other district or division where it might have 
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been brought . . . .”  28 U.S.C. § 1404(a).  However, a motion to transfer should not 
merely shift the inconvenience from the moving party to the opposing party.  See
Decker Coal Co. v. Commonwealth Edison Co., 805 F.2d 834, 843 (9th Cir. 1986). 

“The burden is on the moving party to establish that a transfer will allow a case 
to proceed more conveniently and better serve the interests of justice.”  Allstar Mktg. 
Group, LLC v. Your Store Online, LLC, 666 F. Supp. 2d 1109, 1131 (C.D. Cal. 2009).
The threshold question under Section 1404(a) requires the Court to determine whether 
the case could have been brought in the forum to which the transfer is sought.”  Roling
v. E*Trade Secs., LLC, 756 F. Supp. 2d 1179, 1184 (N.D. Cal. 2010).  None of the 
parties disputes that this case could have been brought in SDNY, and the Court agrees.    

“If venue would be appropriate in the would-be transferee court, then the court 
must make an ‘individualized, case-by-case consideration of convenience and 
fairness.’” Roling, 756 F. Supp. at 1184.  The Court must consider the following three 
factors: (1) the convenience of the parties; (2) the convenience of the witnesses; and 
(3) the interests of justice.  28 U.S.C. § 1404(a). “In analyzing the third factor, the 
‘interests of justice,’ a number of factors are relevant, including: (1) the location where 
the relevant agreements were negotiated and executed, (2) the state that is most 
familiar with the governing law, (3) the plaintiff’s choice of forum, (4) the respective 
parties’ contacts with the forum, (5) the contacts relating to the plaintiff’s cause of 
action in the chosen forum, (6) the differences in the costs of litigation in the two 
forums, (7) the availability of compulsory process to compel attendance of unwilling 
non-party witnesses, and (8) the ease of access to sources of proof.” Metz v. U.S. Life 
Ins. Co. in City of New York, 674 F. Supp. 2d 1141, 1145-46 (C.D. Cal. 2009). 

1. Convenience of the Parties 

The convenience of the parties weighs in favor of transfer.  The Trust, TAM, and 
the Underwriter are headquartered in Manhattan.  (Declaration of W. James Hall (“Hall 
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Decl.”), Docket No. 11-2 ¶¶ 3–5).  Furthermore, a majority of the individual 
Defendants reside in New York City or nearby cities or states.  (Id. ¶ 7 (of the 
individual Defendants, eight reside in New York, three in Connecticut, one in New 
Jersey, one in Pennsylvania, and one in Maryland)).  One individual Defendant named 
in the IMG action resides in California.  (IMG Opposition at 4). 

On the other hand, based on the record before the Court, the only Plaintiff who 
resides in this District or even California, is Plaintiff Tran.  (Tran Complaint ¶ 9).  
Plaintiff Bhat is a resident of Houston, Texas (Bhat Complaint ¶ 12), and the 
residences of Plaintiffs IMG and Matthews are not pleaded in their Complaints or the 
briefing submitted in this Motion.  Defendants indicate that, upon information and 
belief, IMG is headquartered in Chicago.  (Declaration of John P. Coffey (“Coffey 
Decl.”), Docket No. 11-3 ¶¶ 8–9).  Assuming that IMG is based in Chicago, which is 
closer to New York City than Los Angeles, the Court does not see how IMG would be 
more inconvenienced by a transfer to SDNY.  Furthermore, as discussed in more detail 
below, the significance of Plaintiff Tran’s residence in this District is significantly 
discounted by the fact that his participation in the action is likely limited based on his 
decision not to compete for appointment as Lead Plaintiff.  At the hearing, counsel for 
Plaintiff Tran acknowledged this fact and indicated that Plaintiff Tran is “agnostic” to 
the outcome of the Motion.  The Court also notes that Plaintiffs Matthews and Bhat do 
not oppose a transfer to SDNY. 

Given that over a dozen Defendants reside in SDNY or neighboring areas and 
that only one Plaintiff, who has not sought appointment as Lead Plaintiff, and one 
individual Defendant reside in California, the convenience of the parties 
overwhelmingly favors transfer. 

2. Convenience of the Witnesses 
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“The relative convenience to the witnesses is often recognized as the most 
important factor to be considered in ruling on a motion under § 1404(a).” Metz, 674 F. 
Supp. 2d at 1147 (citation omitted).  In balancing the convenience of witnesses, “courts 
must consider not only the number of witnesses, but also the nature and quality of their 
testimony. The convenience of non-party witnesses is a more important factor than the 
convenience of party witnesses.” Id.

As discussed above, the Trust, TAM, and the Underwriter are headquartered in 
Manhattan, New York.  The future pretrial and trial phases of these actions will heavily 
involve employees of these Defendants, as they are presumably the most 
knowledgeable about the contents of the Fund’s prospectuses, liquidity level, 
investment strategy, as well as liquidation and redemption processes.  Furthermore, 
Defendants have also named five third-party service providers based in New York and 
Pennsylvania who have assisted previously in the valuation of the Fund assets, Fund 
audits, and preparation of Fund prospectuses and registration statements.  (Hall Decl. 
¶ 9). 

 Beyond Plaintiff Tran, Plaintiffs have not identified a single witness who will be 
inconvenienced if transfer to SDNY is granted.  Although there may be additional 
putative class members who reside in California, this is not a fact unique to California 
given the nationwide nature of the putative class.  IMG argues that the Fund has made 
numerous investments in California entities (IMG Opposition at 4), but the relevance 
of these California entities is not clear and it seems unlikely to the Court that witnesses 
from these California entities would be involved in this litigation. 

Accordingly, on balance, the convenience of the witnesses, particularly the 
relevant third-party witnesses, overwhelmingly favors transfer. 

3. Interests of Justice 

Case 2:16-cv-00904-MWF-SS   Document 34   Filed 04/12/16   Page 8 of 13   Page ID #:105



JS-6
UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

CIVIL MINUTES—GENERAL 

Case No.  CV-16-602-MWF (SSx), CV-16-736- MWF (SSx),  Date:  April 12, 2016 
CV-16-770-MWF (SSx), CV-16-904-MWF (SSx) 

Title:   Loi Tran -v- Third Avenue Management LLC et al.; Inter-Marketing Group 
USA, Inc. -v- Third Avenue Trust et al.; Scott Matthews -v- Third Avenue 
Management LLC et al.; Suprabha Bhat -v- Third Avenue Management LLC 
et al. 

______________________________________________________________________________
                                                  CIVIL MINUTES—GENERAL                                               9 

As part of this analysis, the Court may consider a number of factors, including 
but not limited to (1) the location where the relevant agreements were negotiated and 
took place; (2) the state that is most familiar with the governing law; (3) the plaintiff’s 
choice of forum; (4) the respective parties’ contacts with the forum; (5) the contacts 
relating to the plaintiff’s cause of action in the chosen forum; (6) the differences in the 
costs of litigation in the two forums; (7) the availability of compulsory process to 
compel attendance of unwilling non-party witnesses; and (8) the ease of access to 
sources of proof. Jones v. GNC Franchising, Inc., 211 F.3d 495, 498–99 (9th Cir. 
2000).  The Court focuses its analysis on the disputed issues in the parties’ briefs. 

Plaintiff’s Choice of Forum:  Substantial weight is normally accorded to the 
plaintiff’s choice of forum, but there are also instances where the plaintiff’s choice of 
forum receives less weight.  Id.  In the Ninth Circuit, “the weight to be given the 
plaintiff’s choice of forum is discounted where the action is a class action.” Lou v. 
Belzberg, 834 F.2d 730, 739 (9th Cir. 1987) (“[W]hen an individual brings a derivative 
suit or represents a class, the named plaintiff’s choice of forum is given less weight.”).
Deference to the plaintiff’s choice of venue is further diminished if the moving party 
establishes one or more of the following factors: (1) the operative facts have not 
occurred within the forum; (2) the forum has no particular interest in the parties or 
subject matter; (3) the forum is not the primary residence of either the plaintiff or 
defendant; or (4) the subject matter of the litigation is not substantially connected to 
the forum.  Pfeiffer v. Himax Techs., Inc., 530 F. Supp. 2d 1121, 1124 (C.D. Cal. 
2008).  Here, weight accorded to Plaintiffs’ choice of forum is negligible because (a) 
the action is a putative class action; (b) the operative facts did not occur in this District; 
and (c) Plaintiffs Tran and IMG, the only Plaintiffs who oppose the transfer, have not 
sought appointment as Lead Plaintiff in what will likely be a consolidated action of 
these four cases.  As noted above, Plaintiffs Matthews and Bhat do not oppose a 
transfer to SDNY.  And, although it is undisputed that Plaintiff Tran invested in the 
Fund through actions taken in this District, these acts are not unique to this District 
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given the nationwide nature of the putative class of investors who purchased shares of 
the Fund. 

First-Filed Action in SDNY:  A federal district court has discretion to dismiss, 
stay, or transfer a case to another district court under the first-to-file rule.  Pacesetter
Sys., Inc. v. Medtronic, Inc., 678 F.2d 93, 94–95 (9th Cir. 1982).  The rule is primarily 
meant to alleviate the burden placed on the federal judiciary by duplicative litigation 
and to prevent the possibility of conflicting judgments.  Cf. Kohn Law Grp., Inc. v. 
Auto Parts Mfg. Mississippi, Inc., 787 F.3d 1237, 1240 (9th Cir. 2015) (“When 
applying the first-to-file rule, courts should be driven to maximize ‘economy, 
consistency, and comity.’”).   

Plaintiffs argue that the first-to-file rule does not apply to the SDNY Action 
because the SDNY Action was not removed to the district court until after Plaintiff 
Tran initiated his action in this District.  This distinction is not legally significant. See
Hartford Acc. & Indem. Co. v. Margolis, 956 F.2d 1166, at *1 (9th Cir. 1992) 
(“Hartford’s suggestion that the ‘first to file’ rule should not be applied to the time of 
filing of the state court action later removed to federal court is not compelling.  When 
an action is commenced in state court and removed to federal court, the action remains 
the same. It is simply pending in a different court after removal than before.”); Motiv 
Power Sys., Inc. v. Livernois Vehicle Dev., LLC, No. 13-CV-4811 YGR, 2014 WL 
94370, at *2 (N.D. Cal. Jan. 9, 2014) (“While the California Complaint was removed 
to federal court before the Michigan Complaint was removed, the date of removal is 
immaterial to the first-to-file analysis.”). 

Plaintiffs also argue that the parties and issues between the related cases in this 
District are not identical to the parties and issues involved in the SDNY Action.  As to 
the overlap in parties, all of the Defendants named in the Amended Complaint of the 
SDNY Action are named in the Tran, Matthews, and Bhat Complaints, with the 
exception of Patrick Reinkemeyer, who is named as an individual Defendant in the 
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IMG Complaint.  Although some of the Defendants named in the four related cases 
pending in this District are not named in the SDNY Action, there is substantial 
similarity between the parties involved that the lack of complete identity between the 
two sets of cases does not defeat the first-to-file rule. Herer v. Ah Ha Pub., LLC, 927 
F. Supp. 2d 1080, 1089 (D. Or. 2013) (“[I]f parties were required to be identical, then 
the rule and its benefits could be easily avoided simply by adding a party or a claim to 
the later-filed action.”).

Furthermore, the issues between the two sets of cases are substantially similar—
the core allegations involve Defendants’ representations and obligations to hold no 
more than 15% of its assets in illiquid securities.  Kohn Law Grp., 787 F.3d at 1240–41 
(“The issues in both cases also need not be identical, only substantially similar.  To 
determine whether two suits involve substantially similar issues, we look at whether 
there is “substantial overlap” between the two suits.” (citations omitted)).  By analogy, 
other courts have granted motions to stay, concluding that, “[a]lthough the class and 
derivative actions are based on different legal claims, the underlying issues are 
similar.”  See, e.g., In re Groupon Derivative Litig., 882 F. Supp. 2d 1043, 1051 (N.D. 
Ill. 2012) (staying derivative action pending resolution of related securities class 
action).  “Plaintiff [in the derivative action] must prove that certain alleged 
misstatements constitute a breach of the individual defendants’ fiduciary duties, 
whereas the class action plaintiffs [in the securities class action] must prove that these 
same statements constitute securities fraud.”  Id.  The Amended Complaint in the 
SDNY Action alleges that Defendants breached their fiduciary duties in part because 
of misrepresentations made regarding the percentage of illiquid assets maintained in 
the Fund.  (SDNY Docket, Amended Complaint ¶¶ 50–57 (“From the start, and until 
its sudden demise, the Fund has represented to investors that shares can be redeemed, 
and that it will limit its investments in illiquid assets to 15%, that it would monitor 
liquidity, and that it holds liquid asserts.”)).  “[T]hese alternate theories are merely two 
sides of the same coin.” Id. The related putative securities class action cases in this 
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District and the derivative SDNY Action “substantially overlap given that they arise 
from the same alleged facts and involve several of the same parties.” In re STEC, Inc. 
Derivative Litig., No. CV 10-00667-JVS MLGX, 2012 WL 8978155, at *6 (C.D. Cal. 
Jan. 11, 2012).  “[T]he differences in the claims arise from the nature of the actions—
class and derivative—not differences in relevant fact.” Id.

 The Court does not treat the existence of the first-filed SDNY Action as 
dispositive but rather weighs its existence in conjunction with the other “interests of 
justice” considerations enumerated above. Here, a transfer to SDNY would serve the 
purpose of the first-to-file rule in promoting judicial efficiency and avoiding the 
possibility of conflicting judgments.  Due to the overlapping factual allegations, a 
significant portion of discovery would otherwise be duplicative.  At the hearing, 
counsel for Plaintiff IMG argued that these concerns will not be alleviated because the 
derivative action and putative securities class actions will not be consolidated in 
SDNY.  The district court in SDNY may nevertheless take certain actions, such as 
transferring these cases to the same district judge, to address these concerns. 

Ease of Access to Sources of Proof, the Respective Parties’ Contacts with the 
Forum, and the Contacts Relating to Plaintiffs’ Cause of Action in the Chosen 
Forum:  For the reasons discussed above regarding the convenience of the parties and 
witnesses, these factors favor transfer to SDNY, where the overwhelming majority of 
Defendants reside and when the Plaintiffs’ only connection to this District is that 
Plaintiff Tran, who has not sought appointment as Lead Plaintiff, resides in Los 
Angeles.

Familiarity with the Governing Law:  This factor is neutral because the courts 
of this District as well as SDNY are versed in and capable of applying securities law. 

Cost of Litigation:  Plaintiffs argue that “because Defendants are part of a large 
financial services firm, they are better able to bear the expense of litigating in a distant 
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forum than Plaintiff is.”  (Tran Opposition at 8).  Although the Court may consider the 
relative financial resources of the parties to absorb the costs of litigation in its transfer 
analysis, the Court declines to do so when the only Plaintiffs opposing the transfer to 
SDNY will have a predictably limited role in the litigation when neither has sought 
appointment as Lead Plaintiff.  Therefore, this factor is neutral.

The Court is not persuaded by IMG’s arguments regarding the permissive forum 
selection clause, which applies only to indemnification issues between the Trust and its 
agents and officers.  (IMG Reply at 9). 

Because the convenience of the parties and witnesses, as well as the interests of 
justice, weigh overwhelmingly in favor of transfer, the Motion is GRANTED.

III. CONCLUSION

Pursuant to § 1404(a), the Motion is GRANTED.  (Tran Docket Nos. 11, 26; 
IMG Docket Nos. 21, 25, 46; Matthews Docket Nos. 22, 34; Bhat Docket Nos. 13, 29).
The Clerk is ORDERED to transfer the above-captioned cases to the Southern District 
of New York. 

The Court declines to rule on the pending Motions to Consolidate and competing 
Motions for Appointment of Lead Plaintiff and Lead Counsel in Tran, which are more 
appropriately reserved for the transferee District Judge who will preside over the 
merits of the putative securities class actions.  (Tran Docket Nos. 29–30, 34, 37, 41).
The hearing set for May 2, 2016, is VACATED until further notice by the transferee 
District Judge. 

IT IS SO ORDERED. 
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IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE

DANIEL KRASNER,

Plaintiff,

v.

THIRD AVENUE TRUST, a Delaware 
Statutory trust,

Defendant.

C.A. No. 12113-VCL

VERIFIED AMENDED COMPLAINT 

Plaintiff Daniel W. Krasner (“Plaintiff”), by and through his attorneys, upon 

knowledge as to himself and upon information and belief as to all other matters, 

alleges as follows:

NATURE OF THE ACTION

1. This is a complaint brought pursuant to 12 Del. C. §3819 (“Section

3819”) and Delaware common law to enforce Plaintiff’s statutory right to obtain

certain books and records of defendants Third Avenue Trust (the “Trust”) and 

Third Avenue Focused Credit Fund (the “Fund” together with the Trust, “Third 

Avenue”).  This matter arises from Third Avenue’s failure to produce documents 

responsive to Plaintiff’s demand to inspect certain books and records of the Third 

Avenue in connection with the mismanagement of the Fund and other potentially 

wrongful conduct (the “Demand” attached hereto as Exhibit A).



2. Defendants failed to properly manage or oversee the management of 

the Fund, which was supposed to operate as an open ended mutual fund allowing 

for prompt cash redemptions.  Instead, they allowed the Fund to hold an excessive 

amount of illiquid securities which had not been properly valued.  On December 9, 

2015, owing to the inability to liquidate investments for prices including those 

previously used by the Fund in setting its net asset value (“NAV”), the Fund 

announced that it was suspending redemptions and, instead, seeking to liquidate all 

of its assets. As a result, Plaintiff and other investors are now trapped for an 

indeterminate amount of time with shares, whose value has already been 

diminished by the excessive payouts made to prior-redeeming shareholders, 

backed solely by illiquid securities.

3. In light of the forgoing events, on or about February 22, 2016,

Plaintiff delivered his Demand to the Trust’s board of trustees (the “Board”) at the 

Trust’s principal office located in New York, New York.  (See proof of mailing, 

attached hereto as Exhibit B)  To date, Third Avenue has failed to produce

sufficient information in order to permit Plaintiff to adequately investigate the 

extent of mismanagement and wrongdoing that has occurred and/or is occurring at

the Fund, among other purposes for the investigation set forth in Plaintiff’s 

Demand.
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PARTIES

4. Plaintiff is a current shareholder of the Fund who first purchased the 

Fund’s Institutional Class shares on September 15, 2009 and has continuously held 

shares of the Fund since that time.

5. The Trust is a statutory trust organized under Delaware law pursuant 

to a Trust Instrument dated October 31, 1996 (the “Trust Instrument” attached 

hereto as Exhibit C).  The Trust and the Fund’s principal executive offices are 

located at 622 Third Avenue, New York, New York 10017.  The Trust is an open-

ended management investment company consisting of five separate investment 

series, including the Fund, which commenced operations on or about August 31, 

2009. The Fund was one of five series of funds operated under the umbrella of the 

Trust, known collectively as the Third Avenue Funds.  

FACTUAL ALLEGATIONS

The Fund

6. The Fund was first offered to investors on or about August 31, 2009 

and is registered under the Investment Company Act of 1940 (the “ICA”), 15 

U.S.C. §80a-1, et seq., as an open-ended mutual fund.  Open-ended mutual funds 

issue shares that are bought and sold at their net asset value (“NAV”), based upon 

the value of the fund’s underlying securities and generally calculated at the end of 
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each trading day.  Open-ended funds are required to allow investors to redeem the 

value of their shares upon demand. 

7. The Fund was one of five series of funds operated under the umbrella 

of the Trust, known collectively as the Third Avenue Funds.  The Trust is managed 

by the board of trustees (the “Board”), which hired Third Avenue Management,

LLC (“Third Avenue Management” or the “Adviser”) to serve as the investment 

adviser for all of the Third Avenue Funds, including the Fund.  

8. The Fund focused on investing in bonds and other types of credit 

instruments that are rated below investment grade by some or all of the 

independent rating agencies, including Moody’s, Standard & Poor’s and Fitch, a 

class of assets otherwise known as “junk bonds” or “high-yield” securities.  

9. The Fund’s strategy was to buy distressed debt and other investments 

likely to rise as the economy rebounded.  These included very low-rated junk 

bonds, including many rated CCC+ and below.  According to Standard and Poor’s 

credit rating definitions, bonds rated CCC are “currently vulnerable to 

nonpayment, and [ ] dependent upon favorable business, financial and economic 

conditions for the obligor to meet its financial commitment on the obligation.”

Further, “[i]n the event of adverse business, financial or economic conditions, the 

obligor is not likely to have the capacity to meet its financial commitment on the 

obligation.”
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10. The Fund offered two share series with different investment

minimums and fees: the Investor Class and Institutional Class.  The minimum 

initial investment for the Investor Class was $2,500 with net annual operating 

expenses capped by agreement with the Adviser at 1.20% of assets under 

management.  The Institutional Class required a minimum investment of $100,000 

with net annual operating expenses capped at 0.95%.  The Fund grew steadily 

through mid-2014 under Lead Portfolio Manager Thomas Lapointe, with net assets 

under management topping out over $3 billion by the summer of 2014. 

The Market Experiences Liquidity and Valuation Challenges

11. While fixed income markets in 2013 and most of 2014 were robust, an

increase in demand for these assets without a concomitant increase in trading 

volumes was causing liquidity in those markets to actually dry up.  A paper titled 

“The Liquidity Challenge: Exploring and Exploiting (Il)liquidity” published by the 

Blackrock Investment Institute in June 2014 warned:

Mutual funds: These liquid vehicles are holding an 
increasing amount of credit instruments. The value of 
corporate bonds held by U.S. mutual funds has more than 
doubled since 2007, reaching roughly $1.7 trillion, 
Investment Company Institute (ICI) data show. . . . This 
amounts to 17.6% of outstanding U.S. corporate debt, 
compared with 12.8% in 2007.

Liquidity has not kept pace. Total outstanding corporate 
debt more than doubled in the decade ending 2013, 
whereas trading volumes are unchanged. Is this a 
problem? Corporate bonds are spread over many funds, 

-5- 



and redemptions typically are a slow burn. That said, a 
sudden wave of reallocations has the potential to cause 
hiccups—although long-term institutional buyers may 
use it as a buying opportunity. [Emphasis added.]

12. Other influential commentators warned of an impending liquidity 

crunch as the U.S. government’s quantitative easing monetary policy was coming 

to an end.  On August 11, 2014, Financial Times published an article by Alberto 

Gallo titled “Unwary Yield Hunters Risk Liquidity Trap – Sell Early to Avoid 

Rush for High-Yield Exit as Fed QE Ends” stating: 

With the end of the US Federal Reserve’s low-for-long 
policy in sight, investors are set for a rough ride…. 
Yields are near record lows and liquidity in secondary 
markets is declining, making it harder to exit swiftly. 
Reducing exposure earlier could be a wise decision…. 
Indeed, US high-yield mutual funds and ETFs registered 
a record $7.1bn of outflows in the week to August 6.

*     *     *

Regulators have already raised red flags. The 
International Monetary Fund highlighted weaknesses in 
high-yield bonds and leveraged loans in its latest 
assessment of the US economy, warning of “a tail risk 
where there was a precipitous attempt by investors to exit 
certain markets – perhaps exacerbated by outflows from
ETFs and mutual funds as well as near-term market 
illiquidity.” …[M]ost important, the plumbing of credit 
markets has changed. …Dealers have less ability to 
warehouse risk and compensate for market volatility: an 
index by RBS estimates trading liquidity has dropped 70 
per cent since 2007. [Emphasis added.]
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13. On November 24, 2014, Reuters published an article by Jessica 

Toonkel titled “When All of a Sudden The Most Liquid Market Out There Isn’t 

Liquid, Its Worrisome” stating that “US fund firms are taking extra measures to 

make sure they don’t get stuck holding hard-to-sell bonds in the event that fixed 

income markets see a massive race to the exits when interest rates start to rise.”  

Specifically, several well-known asset managers were “testing their funds against 

various market scenarios, building cushions of cash, shorter-duration bonds, and 

other liquid securities, and regularly discussing risks with their boards.”  

[Emphasis added].  A number of firms had “increased their allocations to cash to 

provide their portfolios with a buffer in the case of a liquidity crunch.”  Further, 

“concerns about bond liquidity [had] made it up to the fund board level.”  The 

article noted that at one fund, at the request of board members and its parent 

company, the head of investment risk management held a session on bond market 

liquidity for the board of trustees, detailing new monitoring procedures they had 

implemented to gauge liquidity.

14. Other high-yield mutual fund managers were taking notice.  In May 

2015, Pacific Investment Management Company LLC (“PIMCO”), a stalwart of 

fixed income investing, published an article by Jelle Brons titled; “Security 

Selection and Liquidity Management Are Key in the Steadily Growing Credit 

Market” stating, in relevant part:
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In the wake of the financial crisis, broker-dealers are 
less inclined to warehouse risk and move corporate 
bonds among investors, a trend that could affect 
liquidity in certain areas of the market.

*      *     *

Risk management should be a consistent focus for credit 
investors, and as the market expands in both size and 
complexity while broker-dealers continue to limit 
inventories, portfolio liquidity management (i.e., 
ensuring accounts have sufficient liquidity at all times) 
becomes a core component of risk management. As 
securities age in PIMCO’s credit portfolios, we tend to 
rotate out of less liquid securities as opportunities arise 
and/or we conclude we are not being sufficiently 
compensated for liquidity risk.

The Liquidity Risks and Standards Are Ignored at the Fund

15. Section 22(e) of the ICA, 15 U.S.C. 80a-22(e), requires open-ended 

mutual funds registered under the Act, such as the Fund, to pay investors within 

seven days of a redemption request.  Further, under Rule 22c-1, 17 CFR §270.22c-

l, an open-ended fund generally must sell and redeem its shares at a price based on 

the fund’s current NAV as next computed after the receipt of a redemption, 

purchase or sale order. Rule 38a-1, 17 CFR 270.38a-1, also requires funds to 

adopt and implement policies and procedures designed to prevent a violation of the 

federal securities laws such as the above relevant provision of the ICA.

16. The Securities and Exchange Commission (“SEC”) has continually 

reiterated the importance of managing an open-ended mutual fund’s liquidity in 
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order to timely satisfy investors’ redemptions.  Accordingly, SEC guidelines 

dictate that an open-ended mutual fund should hold no more than 15% of its 

underlying portfolio assets in illiquid securities.  See Revision of Guideline to 

Form N-1A, Investment Company Act Release No. 18612, 57 Fed. Reg. 9828 

(Mar. 20, 1992).  The SEC defines an “illiquid” asset as “an asset which may not 

be sold or disposed of in the ordinary course of business within seven days at 

approximately the value at which the mutual fund has valued the investment on its 

books.”  Id. at 9829 (citing Acquisition and Valuation of Portfolio Instruments by 

Registered Investment Companies, Investment Company Act Release No. 14983, 

51 Fed. Reg. 9773 (Mar. 21, 1986)). 

17. In response to increased volatility in the fixed income markets in June 

2013, on January 1, 2014, the SEC released a guidance update titled “Risk 

Management in Changing Fixed Income Market Conditions” encouraging fund 

advisers to take the follow steps to managing and communicating liquidity risks:

Assess and Stress Test Liquidity

…In light of potential market volatility, fund advisers 
may consider assessing fund liquidity needs during both 
normal and stressed environments, including assessing 
their sources of liquidity…

Conduct More General Stress-Tests/Scenario Analyses 

Fund advisers may consider assessing the impact (beyond 
just liquidity) of various stress-tests and/or other 
scenarios on funds… 
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Risk Management Evaluation

Fund advisers may want to consider using the outcomes 
of any assessments, analyses, and conversations to 
evaluate what risk management strategies and actions are 
most appropriate… These may include decisions around 
portfolio composition, concentrations, diversification and 
liquidity, among other factors.

Communication with Fund Boards

Fund advisers may consider what information should be 
provided to fund directors so that they are informed of 
the risk exposures and liquidity position of the fund, and 
the fund’s ability to manage through changing interest 
rate conditions and potentially increased fixed income 
market volatility.

Shareholder Communications 
Funds should also assess the adequacy of their 
disclosures to shareholders in light of any additional risks 
due to recent events in the fixed income markets and the 
potential impact of tapering quantitative easing and/or 
rising interest rates, including the potential for periods of 
volatility and increased redemptions… [Footnotes 
omitted.] 

18. Further, the SEC recently proposed new regulations stressing the 

importance of adequate liquidity management for open-ended mutual funds.  Thus, 

the SEC proposal states that “meeting daily redemption obligations is fundamental

for open-end funds, and funds must manage liquidity in order to meet these 

obligations” and proposes a regulation requiring open-ended funds to develop 

liquidity risk management programs.  Open-Ended Fund Liquidity Risk 
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Management Programs, Investment Company Act Release No. 31835 at 17, SEC 

File Nos. S7-16-15; S7-08-15 (Sept. 22, 2015) [Emphasis added].

19. A mutual fund’s board of directors, or a similar governing body, is 

responsible for determining a security’s liquidity based upon the trading market for 

that specific security.  See Resale of Restricted Securities; Changes to Method of 

Determining Holding Period of Restricted Securities Under Rules 144 and 145, 

Investment Company Act Release No. 17452, 55 Fed. Reg. 17933, 17940 (Apr. 30, 

1990).

20. The Board represented to investors and the Fund’s shareholders that it 

was monitoring liquidity.  Thus, the Trust regularly included in its Statement of 

Additional Information (“SAI”), which was incorporated by reference into the 

Trust’s Prospectuses, a disclosure providing that:

Under normal circumstances, none of the Funds will 
purchase or otherwise acquire any investment if, as a 
result, more than 15% of its net assets (taken at current 
market value) would be invested in securities that are 
illiquid.

*     *     *

Over the past several years, strong institutional markets 
have developed for various types of restricted securities, 
including repurchase agreements, some types of 
commercial paper, and some corporate bonds and notes 
(commonly known as “Rule 144A Securities”).
Securities freely salable among qualified institutional 
investors under special rules adopted by the SEC, or 
otherwise determined to be liquid, may be treated as 
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liquid if they satisfy liquidity standards established by 
the Board of Trustees (the “Board”). The continued 
liquidity of such securities may not be as well assured as 
that of publicly traded securities, and accordingly, the 
Board will monitor their liquidity. The Board will 
review pertinent factors such as trading activity, 
reliability of price information and trading patterns of 
comparable securities in determining whether to treat 
any such security as liquid for purposes of the 
foregoing 15% test. [Emphasis added.]

21. The Board also had the responsibility of valuing or overseeing the 

valuation of the Fund’s assets, which was a crucial part of its oversight duties.  

According to the Trust’s SAI, the Board had a Valuation Committee made up of 

the Trust’s Chief Financial Officer, Controller, and General Counsel.  The SAI 

further stated that the Board had a Fair Value Committee composed of all outside 

Trustees of the Trust.  Finally, according to the SAI, “[t]hese Committees assist the 

Board in establishing valuation policies, in providing direction to the Adviser 

regarding the principles of valuing certain securities or types of securities, and in 

reviewing valuations determined by the Adviser.  The Valuation Committee and a 

member of the Fair Value Committee meet or confer as needed between Board 

meetings.”

22. The Trust’s March 1, 2015 Prospectus provided that the “valuation

committee of designated independent Trustees [makes] a determination of fair 

value based on committee members’ or Trustees’ judgments of relevant 

information and an analysis of the asset class . . . Details of fair valuation 
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methodologies and determinations for all fair valued positions are reviewed by the 

Trustees of the Trust on a quarterly basis.”  

23. According to SEC guidance, a fund’s board may enlist the assistance 

of individuals who are not board members to assist with its valuation duties, but it 

may not fully delegate these responsibilities and must establish the fair value 

methodology and continuously review both the appropriateness of the methods 

used and the valuation findings resulting from such methods.  See Accounting for 

Investment Securities by Registered Investment Companies, Accounting Series 

Release No. 118, 35 Fed. Reg. 19986, 19988-89 (Dec. 23, 1970).  

24. The communications promulgated by the Trust also assured the 

Fund’s investors that redemption requests would be timely honored, as they should 

be consistent with the ICA and SEC guidance, stating in the prospectuses filed by 

the Trust with respect to issuing shares of the Fund that: 

General 

You may redeem your shares on any day during which 
the NYSE is open for trading, either directly from a Fund 
or through certain broker-dealers or other financial 
intermediaries. Fund shares will be redeemed at the NAV 
next calculated after your order is received in good order 
by a Fund or its designees…

*     *     *
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Payment of Redemption Proceeds

A Fund will usually make payment for redemptions of 
Fund shares within one business day, but not later than 
seven calendar days, after receipt of a redemption 
request. [Emphasis added.]

25. The Adviser had its own duties to shareholders and the Fund.  Article 

2(b) of the Investment Advisory Agreements between Third Avenue Management 

and the Trust stated that the Adviser would abide by these standards in managing 

the Fund.  Specifically, the Investment Advisory Agreements provide that:

In the performance of its duties under this Agreement, 
the Adviser shall at all times use all reasonable efforts to 
conform to, and act in accordance with, any requirements 
imposed by (i) the provisions of the Investment Company 
Act of 1940, as amended (the “Act”), and of any rules or 
regulations in force thereunder; (ii) any other applicable 
provisions of the law; (iii) the provisions of the Trust 
Instrument and By-Laws of the Trust…; (iv) the 
investment objective, policies and restrictions applicable 
to the Fund as set forth in the Fund’s Prospectus 
(including its Statement of Additional Information) and 
(v) any policies and determinations of the Board of 
Trustees of the Trust.

26. Contrary to its duties to adequately oversee the Fund and the Adviser, 

the Board reportedly allowed defendant Barse and his top lieutenants to run the 

Fund’s operations as they saw fit.  The Business Insider, “Inside Third Avenue 

Management, where employees were terrified to bring bad news to the boss,” by 

Tim McLaughlin, Ross Kerber and Svea Herbst-Bayliss, December 24, 2015.  
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The Fund Fails to Maintain Adequate 
Liquidity While the High-Yield Market Declines

27. Notwithstanding the mandate of the ICA, SEC guidance requiring the 

Fund to maintain adequate liquidity, the Trust’s own representations that it would 

monitor liquidity, and the promises set forth in the Investment Advisory 

Agreements, the Board and the Adviser failed to ensure that the Fund maintained 

adequate liquidity. 

28. The relative illiquidity of the Fund was reflected by a Generally 

Accepted Accounting Principles (“GAAP”) method used to determine the fair 

value of a fund’s assets.  Under Financial Accounting Standards Board Accounting 

Standards Codification Topics 820-10, Fair Value Measurements and Disclosures 

(“FASB ASC 820-10”), there are three levels for determining fair value, which use 

the following inputs:  

Level 1 – Quoted prices in active markets for identical assets or 
liabilities;

Level 2 – Significant other observable inputs, such as quoted prices 
for similar assets using observable data such as interest rates and yield 
curves; and

Level 3 – Significant unobservable inputs not derived from the market 
which may include inputs such as cash flow forecasts, default 
probabilities and loss severity analyses.

29. Accordingly, Level 1 assets represent the most liquid as the value is 

dictated by active trading markets while Level 3 assets represented the least liquid 
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as there are no observable market inputs to help determine their value.  By most 

mutual fund standards, only Level 1 assets are deemed to be liquid, or capable of 

being sold at a price at or near their valuation within a reasonable period of time.

30. Rather than shifting to more liquid assets as investor net redemptions 

were mounting, the Fund held a large proportion of less liquid Level 2 and illiquid 

Level 3 securities investments as demonstrated in the chart below based upon the 

Fund’s SEC filings:

Date
Total 
Investments Level 1 % Level 2 % Level 3 %

04/30/14 $2,698,087,237 $265,497,166 9.84 $2,262,866,276 83.87 $169,723,795 6.29
10/31/14 $2,750,104,097 $236,222,158 8.59 $2,006,630,809 72.97 $507,251,130 18.44
04/30/15 $2,314,738,823 $193,395,860 8.35 $1,720,698,211 74.34 $400,644,752 17.31
10/31/15 $1,170,445,838 $97,294,599 8.31 $795,763,908 67.99 $277,387,311 23.70

31. Thus, the Fund was allocated in manner actually opposite the SEC’s 

guidance.  Rather than holding only 15% illiquid assets, the Fund was actually 

holding less than 10% in liquid (Level 1) assets and over 90% in less liquid or 

illiquid (Level 2 and 3) assets.

32. Along these lines, the Fund had 76% of its portfolio exposed to very 

low-rated CCC+ securities and below, compared to a median level of 22% of such 

securities among similar junk bond funds, according to analysts at Citigroup. See 

The Business Insider, “Inside Third Avenue Management, Where Employees Were 

Terrified to Bring Bad News to the Boss,” by Tim McLaughlin, Ross Kerber and 
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Svea Herbst-Bayliss, December 24, 2015.   The Fund also purchased large 

portions, ten percent or more, of smaller, less frequently-traded bond offerings, 

including for the bankrupt Energy Future Holdings Corp.  See Bloomberg 

Business, “Investors See Third Avenue Fueling More Bond Market Carnage,” by 

John Gittelsohn, December 13, 2015.

33. The accumulation of such large stakes in these types of assets was 

especially reckless.  As the Fund became “the largest holder of certain loans and 

securities that traded infrequently,” when it then went to sell these assets, “savvy 

traders…quickly figured out that a large investor was under pressure to sell” and 

offered “lowball bids for some of its assets, which would have caused it to absorb 

big losses if it sold at those prices.”   See The Wall Street Journal, “Third Avenue 

CEO Barse Departs,” December 14, 2015.  

34. According to its October 31, 2015 Fourth Quarter Report, the Fund 

additionally held many other low-liquidity or illiquid types of investments such as 

private equities, units of closed-end funds, and term loans, including Debtor-in-

Possession loans for bankrupt entities and loans to energy companies.

The Fund Redeems Hundreds of Millions of Dollars of its 
Shares at Inflated Prices and Then Blocks Further Redemptions

35. In 2015, the lowest rated high-yield securities performed far worse 

than the rest of the market.  The rout was fueled by falling commodities, including 

energy, prices, to which sector the high-yield segment of the market is heavily 
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weighted.  The Fund had over $2.97 billion in net assets at the beginning of fiscal 

year 2015, but due to portfolio losses and redemptions, it was down to $2.46 

billion by April 30, 2015, with net redemptions of over $186 million.  The Fund’s 

net assets continued to fall in 2015 to $1.37 billion on October 31, 2015, with net 

redemptions for the entire fiscal year totaling over $938 million.  Thus, over $750 

million in redemptions occurred in the last half of fiscal 2015.

36. Those shareholders cashing out benefitted from the Fund’s failure to 

properly value its assets at the expense of its remaining shareholders.  The Fund’s 

heavy holdings of illiquid assets make it extremely unlikely that prior redemptions 

were properly valued.  Thus,  “Third Avenue’s credit fund . . . more than any of its 

peers, skewed its portfolio toward high-risk, high-return turnaround situations in 

which the bonds traded so infrequently that determining a price for them was little 

more than guesswork.”  The New York Times, “A New Focus on Liquidity After a 

Fund’s Collapse,” by Landon Thomas Jr., January 11, 2016.  The Times further 

reported that the SEC has previously prosecuted mutual funds for inflating the 

value of hard-to-sell securities, and that here, it might investigate “whether the

portfolio managers at the [Fund] set prices too high for the most illiquid bonds. 

Mispricings of hard-to-trade (and hard-to-value) securities give investors a 

distorted view of the assets’ worth — which makes the fund all the more 

vulnerable when investors remove their money en masse.”
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37. Having failed to maintain adequate liquidity consistent with the 

mandates of an open-ended mutual fund, on December 9, 2015, Third Avenue 

Management notified Fund investors that it was no longer accepting redemptions 

and planned to put the Fund into liquidation (the “Liquidation Announcement”).  

David Barse (“Barse”), the Trust’ Chief Executive Officer and President at the 

time, stated in a message to investors:

We believe that, with time, [the Fund] would have been 
able to realize investment returns in the normal course.  
Investor requests for redemption, however, in addition to 
the general reduction of liquidity in the fixed income 
markets, have made it impracticable for the Fund going 
forward to create sufficient cash to pay anticipated 
redemptions without resorting to sales at prices that 
would unfairly disadvantage the remaining shareholders.

In line with its investment approach, the Fund has some 
investments in companies that have undergone 
restructurings in the last eighteen months, and while we 
believe that these investments are likely to generate 
positive returns for shareholders over time, if [the Fund] 
were forced to sell those investments immediately, it 
would only realize a portion of those investments’ fair 
value given market conditions.

38. As noted by Morningstar in an article entitled “Many Concerns About 

Third Avenue,” had the Fund “met further redemption requests, it likely would 

have decimated the Fund’s performance, leaving remaining shareholders with even 

deeper losses.”
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39. On December 11, 2015, Barse presented to his partners a rescue plan

to the Board which involved selling the Fund’s assets to private-equity firm 

Fortress Investment Group LLC (“Fortress”).  The Boardoffer was rejected the 

offer as apparently too low, highlighting the prior overvaluing of the Fund’s assets 

as redemptions were processed during 2015.  Believing that the offer represented 

fair value for the Fund’s assets, however, Barse vowed to push forward despite the 

Board’s disapproval.  The Board thenBarse was subsequently terminated Barse.

40. Since the Liquidation Announcement, the Fund’s NAV has 

significantly underperformed its benchmarks with the Fund’s NAV falling over 

20% to present while other high-yield funds such as the SPDR® Barclays High 

Yield Bond ETF and the iShares iBoxx $ High Yield Corporate Bond ETF have 

fallen only approximately 6.4% and 5% respectively.  The Fund’s stark departure 

from such benchmarks further demonstrates the inflated values at which the Fund’s 

assets were previously set and at which redemptions were improperly paid. 

41. On December 16, 2015, Third Avenue notified Fund investors that it 

was working with the SEC to liquidate the Fund through the Focused Credit Fund 

rubric rather than a separate liquidation vehicle. The Fund stated that the initial 

shareholder distribution would include only 9% of the Fund’s capital, 

demonstrating that the Fund could not quickly sell 91% of its remaining assets at 

reasonable or above fire-sale prices.
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42. On December 22, 2015, Morningstar announced that in the wake of 

the demise of the Fund, it was downgrading its assessment of Third Avenue 

Management, as adviser to all of the Third Avenue Funds, from Neutral to 

Negative.  In discussing the Fund’s downfall, Morningstar noted that:

Perhaps the most fundamental failure came at the outset 
in the firm’s decision to offer the Focused Credit strategy 
as an open-end mutual fund at all.  The open-end format 
demands daily liquidity, yet this was no ordinary high-
yield bond fund.  Among other items, the fund invested 
in high-yield bonds, loans, common stocks, and even 
some private equities, many of which became 
increasingly illiquid.  Its weighting in nonrated debt was 
the highest in the peer group, and its weighting in B rated 
or lower debt was second-highest.  The underlying 
distressed bonds central to the strategy were particularly 
prone to illiquidity.  Management, and the board that 
oversaw the fund, failed to reconcile this inconsistency, 
and that mismatch ultimately proved to be the fund’s 
undoing.

However, once the decision to launch the fund had been 
made, management and the fund’s board had a 
responsibility to monitor the fund’s liquidity and make 
necessary adjustments to ensure the fund could meet 
redemption requests in an orderly way.  They failed to 
do so—management in miscalculating the potential 
illiquidity of the fund’s holdings and the board in not 
holding management’s feet to the fire as a secondary 
check. [Emphasis added].

See Morningstar, “Many Concerns About Third Avenue,” December 22, 2015.
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Plaintiff’s Books and Records Demand 
and Third Avenue’s Failure to Adequately Comply

43. On February 22, 2016, Plaintiff, through his attorneys, addressed the

Demand to the Trust’s Board at its principal executive office located in New York,

New York requesting that he and his attorneys be allowed to inspect the books and 

records of Third Avenue relating to the foregoing allegations.  Federal Express 

reports that Third Avenue received the Demand on February 23, 2016. (See 

Exhibit B).

44. Plaintiff has complied with the provisions of Section 3819 relating to

the form and manner of making the Demand to inspect the books and records of 

Third Avenue.

45. Plaintiff’s Demand seeks the Trust’s books and records in order “to

investigate whether the Fund was mismanaged or whether the Board, the Trust’s 

Officers and/or the Adviser engaged in any wrongdoing.” The Trust’s books and

records will also enable Plaintiff to determine whether to: (i) file litigation against 

Third Avenue’s trustees, the Adviser and other relevant persons; (ii) make a 

demand to take appropriate actions; (iii) seek an audience with the Board; or (iv) to 

pursue other similar actions in the best interest of the Trust, the Fund and its 

shareholders.
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46. Third Avenue is in breach of Section 3819 because it was required to 

permit the inspection of Third venue’sAvenue’s books and records but it has failed 

to provide sufficient access to the books and records sought through the Demand.

47. On February 26, 2016, Third Avenue, through its attorneys, addressed 

a letter (attached hereto as Exhibit D) to Plaintiff seeking to discuss the parameters 

of any inspection.

48. On March 1, 2016, attorneys for Plaintiff and the Trust held a 

telephone conference during which the Trust agreed to produce certain Board 

materials and prospectuses.  Plaintiff agreed to accept an initial production without 

prejudice to his right to receive additional documents responsive to the Demand.

The Trust’s counsel also requested that Plaintiff enter into a confidentiality 

agreement drafted by the Trust.  Plaintiff executed and returned the confidentiality 

agreement that same day, a copy of which is attached hereto as Exhibit E.

49. On March 3, 2016, Plaintiff filed a pre-motion letter (attached hereto 

as Exhibit F), pursuant to the Individual Practices of Judge P. Kevin Castel of the 

United States District Court for the Southern District of New York, seeking to file 

a motion to intervene and stay in a shareholder derivative action brought on behalf 

of the Trust entitled Engel v. Third Avenue Management Company LLC, et al., No. 

16-cv-01118-PKC (the “Engel Action”).  Plaintiff sought to intervene in order to 

avert any potential prejudice to the Trust and its shareholders as a result of Engel’s 
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failure to adequately allege demand futility. Plaintiff additionally sought a stay of 

the Engel Action pending further investigation of any potential claims, including 

obtaining the books and records sought by Plaintiff’s Demand.

50. On March 8, 2016, the plaintiff in the Engel Action filed an amended 

complaint seeking to address Plaintiff’s concerns with respect to the demand 

futility allegations and also filed a letter (attached hereto as Exhibit G) opposing 

Plaintiff’s requested intervention and stay. Plaintiff responded that same day in a 

letter (attached hereto as Exhibit H) reiterating the prudence of conducting an 

adequate investigation prior to filing a shareholder derivative action.

51. On March 10, 2016, Plaintiff sent an email to the Trust’s counsel 

inquiring as to when they anticipated beginning the production of documents.  The 

Trust’s counsel responded “[n]ot sure; we are working on it.” (attached hereto as 

Exhibit I)

52. On March 15, 2016, Plaintiff sent a letter (attached hereto as Exhibit 

J) to the Trust’s counsel inquiring again as to the status of document production.

Plaintiff has not yet received a response to that letter.

53. On March 17, 2016, Plaintiff filed this action as a result of Third 

Avenue’s failure to produce any documents.

54. On March 18, 2016, Judge Castel entered a Stipulation and Order 

(attached hereto as Exhibit K) extending the time for defendants in the Engel
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Action to file a pre-motion letter until May 9, 2016 and setting an initial 

conference for June 1, 2016.

55. Also on March 18, 2016, Third Avenue Management made an initial 

production of documents.

56. On March 22, 2016, this Court set a scheduling conference for March 

28, 2016.

57. Also on March 22, 2016, Judge Castel entered an Order (attached 

hereto as Exhibit L) deeming Plaintiff’s pre-motion letter as his motion in support 

of his positions, denying Plaintiff’s request for a stay, and setting a schedule for the 

submission of any proposed complaints in intervention pursuant to Fed. R. Civ. P. 

24(c), as well any briefing related to that issue.

58. On March 23, 2016, Plaintiff wrote to this Court providing an update 

concerning Defendant’s agreement to produce Board related materials and to 

request an adjournment of the scheduling conference to a later date should the 

parties have a dispute concerning the scope of production.

59. On March 25, 2016, Third Avenue Management made the bulk of the 

production to Plaintiff, consisting mainly of certain Board related materials.  On 

March 30, 2016, Third Avenue Management made another small document 

production.
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60. On March 31, 2016, pursuant to Judge Castel’s March 22, 2016

Order, Plaintiff submitted his [Proposed] Complaint in Intervention (attached 

hereto as Exhibit M) in the Engel Action.

61. On April 4, 2016, following a preliminary review and analysis of the

document productions to date, Plaintiff wrote a letter (attached hereto as Exhibit N) 

to Defendant’s counsel identifying categories of documents that had yet to be 

produced in response to Plaintiff’s Demand.

62. On April 8, 2016, Plaintiff addressed a supplemental demand letter

(the “Supplemental Demand,” attached hereto with proof of mailing as Exhibit O) 

to the Trust, incorporating by reference the Demand and seeking certain specific 

documents, which Plaintiff believed were included within the scope of his Demand

and necessary for his investigation. 

63. Also on April 8, 2016, following the Supplemental Demand having

been emailed to Defendant’s counsel (attached hereto as Exhibit P), Third Avenue 

Management made an additional document production indicating in its cover letter 

that it would not produce any more responsive documents.

64. On April 11, 2016, pursuant to Judge Castel’s March 22, 2016 Order,

Plaintiff filed a reply brief in the Engel Action (attached hereto as Exhibit Q) in 

further support of his application to intervene.
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65. Also on April 11, 2016, Defendant addressed a letter (attached hereto 

as Exhibit R) to this Court stating it would move to dismiss this action if Plaintiff 

intended to proceed in light of Plaintiff’s submission of the [Proposed] Complaint 

in Intervention.

66. On April 12, 2016, this Court held a scheduling conference during 

which Defendant reiterated its intention to move to dismiss this action on the basis 

of Plaintiff’s [Proposed] Complaint in Intervention. The Court set a briefing 

schedule for Defendant’s motion to dismiss and also for a motion for summary 

judgment to be filed by Plaintiff.

67. On April 13, 2016, following up on a discussion with Defendant’s 

counsel earlier in the day, Plaintiff sent a letter (attached hereto as Exhibit S) to 

Defendant identifying the categories of documents that Defendant had not yet 

produced and which Plaintiff intended to pursue on summary judgment, and 

notifying Defendant of his intention to amend the Complaint to include the 

Supplemental Demand.

53.68.Third Avenue has failed to produce any responsive documents to 

datesufficient information in order to permit Plaintiff to perform an adequate 

investigation consistent with the purposes of his Demand and Supplemental 

Demand.  Third Avenue is in breach of Section 3819 for failing to comply with its 
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obligation to permit the inspection of necessary and sufficient books and records 

with respect to Plaintiff’s Demand and Supplemental Demand.

WHEREFORE, Plaintiff respectfully requests that the Court enter an Order 

pursuant to 12 Del. C. §3819 and Delaware common law: 

A. Requiring the Trust to permit Plaintiff and/or his attorneys to inspect 
and copy the materials identified in the Demand and Supplemental 
Demand forthwith;

B. Awarding the costs and fees associated with the prosecution of this 
action to Plaintiff; and

C. Awarding such other and further relief as the Court deems just and 
proper. 

Dated: March 17,April 18, 2016

ROSENTHAL, MONHAIT & 
GODDESS, P.A.

By: /s/ Carmella P. Keener
Carmella P. Keener (Del. Bar No. 2810)
919 N. Market Street, Suite 1401
P.O. Box 1070
Wilmington, DE  19899
(302) 656-4433

Attorneys for Plaintiff
OF COUNSEL:

ABRAHAM, FRUCHTER & TWERSKY, LLP
Jeffrey S. Abraham
Philip T. Taylor
One Penn Plaza, Suite 2805
New York, NY 10119
(212) 279-5050
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IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE

DANIEL KRASNER,

Plaintiff,

v.

THIRD AVENUE TRUST, a Delaware 
Statutory trust,

Defendant.

C.A. No. 12113-VCL

VERIFIED AMENDED COMPLAINT 

Plaintiff Daniel W. Krasner (“Plaintiff”), by and through his attorneys, upon 

knowledge as to himself and upon information and belief as to all other matters, 

alleges as follows:

NATURE OF THE ACTION

1. This is a complaint brought pursuant to 12 Del. C. §3819 (“Section 

3819”) and Delaware common law to enforce Plaintiff’s statutory right to obtain

certain books and records of defendants Third Avenue Trust (the “Trust”) and 

Third Avenue Focused Credit Fund (the “Fund” together with the Trust, “Third 

Avenue”).  This matter arises from Third Avenue’s failure to produce documents 

responsive to Plaintiff’s demand to inspect certain books and records of Third 

Avenue in connection with the mismanagement of the Fund and other potentially 

wrongful conduct (the “Demand” attached hereto as Exhibit A).
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2. Defendants failed to properly manage or oversee the management of 

the Fund, which was supposed to operate as an open ended mutual fund allowing 

for prompt cash redemptions.  Instead, they allowed the Fund to hold an excessive 

amount of illiquid securities which had not been properly valued.  On December 9, 

2015, owing to the inability to liquidate investments for prices including those 

previously used by the Fund in setting its net asset value (“NAV”), the Fund 

announced that it was suspending redemptions and, instead, seeking to liquidate all 

of its assets. As a result, Plaintiff and other investors are now trapped for an 

indeterminate amount of time with shares, whose value has already been 

diminished by the excessive payouts made to prior-redeeming shareholders, 

backed solely by illiquid securities.

3. In light of the forgoing events, on or about February 22, 2016,

Plaintiff delivered his Demand to the Trust’s board of trustees (the “Board”) at the 

Trust’s principal office located in New York, New York.  (See proof of mailing, 

attached hereto as Exhibit B)  To date, Third Avenue has failed to produce 

sufficient information in order to permit Plaintiff to adequately investigate the 

extent of mismanagement and wrongdoing that has occurred and/or is occurring at

the Fund, among other purposes for the investigation set forth in Plaintiff’s 

Demand.
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PARTIES

4. Plaintiff is a current shareholder of the Fund who first purchased the 

Fund’s Institutional Class shares on September 15, 2009 and has continuously held 

shares of the Fund since that time.

5. The Trust is a statutory trust organized under Delaware law pursuant 

to a Trust Instrument dated October 31, 1996 (the “Trust Instrument” attached 

hereto as Exhibit C).  The Trust and the Fund’s principal executive offices are 

located at 622 Third Avenue, New York, New York 10017.  The Trust is an open-

ended management investment company consisting of five separate investment 

series, including the Fund, which commenced operations on or about August 31, 

2009. The Fund was one of five series of funds operated under the umbrella of the 

Trust, known collectively as the Third Avenue Funds.  

FACTUAL ALLEGATIONS

The Fund

6. The Fund was first offered to investors on or about August 31, 2009 

and is registered under the Investment Company Act of 1940 (the “ICA”), 15 

U.S.C. §80a-1, et seq., as an open-ended mutual fund.  Open-ended mutual funds 

issue shares that are bought and sold at their net asset value (“NAV”), based upon 

the value of the fund’s underlying securities and generally calculated at the end of 
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each trading day.  Open-ended funds are required to allow investors to redeem the 

value of their shares upon demand. 

7. The Fund was one of five series of funds operated under the umbrella 

of the Trust, known collectively as the Third Avenue Funds.  The Trust is managed 

by the board of trustees (the “Board”), which hired Third Avenue Management,

LLC (“Third Avenue Management” or the “Adviser”) to serve as the investment 

adviser for all of the Third Avenue Funds, including the Fund.  

8. The Fund focused on investing in bonds and other types of credit 

instruments that are rated below investment grade by some or all of the 

independent rating agencies, including Moody’s, Standard & Poor’s and Fitch, a 

class of assets otherwise known as “junk bonds” or “high-yield” securities.  

9. The Fund’s strategy was to buy distressed debt and other investments 

likely to rise as the economy rebounded. These included very low-rated junk 

bonds, including many rated CCC+ and below.  According to Standard and Poor’s 

credit rating definitions, bonds rated CCC are “currently vulnerable to 

nonpayment, and [ ] dependent upon favorable business, financial and economic 

conditions for the obligor to meet its financial commitment on the obligation.”  

Further, “[i]n the event of adverse business, financial or economic conditions, the 

obligor is not likely to have the capacity to meet its financial commitment on the

obligation.”

-4-



10. The Fund offered two share series with different investment 

minimums and fees: the Investor Class and Institutional Class.  The minimum 

initial investment for the Investor Class was $2,500 with net annual operating 

expenses capped by agreement with the Adviser at 1.20% of assets under 

management.  The Institutional Class required a minimum investment of $100,000 

with net annual operating expenses capped at 0.95%.  The Fund grew steadily 

through mid-2014 under Lead Portfolio Manager Thomas Lapointe, with net assets 

under management topping out over $3 billion by the summer of 2014.

The Market Experiences Liquidity and Valuation Challenges

11. While fixed income markets in 2013 and most of 2014 were robust, an 

increase in demand for these assets without a concomitant increase in trading 

volumes was causing liquidity in those markets to actually dry up.  A paper titled 

“The Liquidity Challenge: Exploring and Exploiting (Il)liquidity” published by the 

Blackrock Investment Institute in June 2014 warned:

Mutual funds: These liquid vehicles are holding an 
increasing amount of credit instruments. The value of 
corporate bonds held by U.S. mutual funds has more than 
doubled since 2007, reaching roughly $1.7 trillion, 
Investment Company Institute (ICI) data show. . . . This 
amounts to 17.6% of outstanding U.S. corporate debt, 
compared with 12.8% in 2007.

Liquidity has not kept pace. Total outstanding corporate 
debt more than doubled in the decade ending 2013, 
whereas trading volumes are unchanged. Is this a 
problem? Corporate bonds are spread over many funds, 
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and redemptions typically are a slow burn. That said, a 
sudden wave of reallocations has the potential to cause 
hiccups—although long-term institutional buyers may 
use it as a buying opportunity. [Emphasis added.]

12. Other influential commentators warned of an impending liquidity 

crunch as the U.S. government’s quantitative easing monetary policy was coming 

to an end.  On August 11, 2014, Financial Times published an article by Alberto 

Gallo titled “Unwary Yield Hunters Risk Liquidity Trap – Sell Early to Avoid 

Rush for High-Yield Exit as Fed QE Ends” stating: 

With the end of the US Federal Reserve’s low-for-long 
policy in sight, investors are set for a rough ride…. 
Yields are near record lows and liquidity in secondary 
markets is declining, making it harder to exit swiftly. 
Reducing exposure earlier could be a wise decision…. 
Indeed, US high-yield mutual funds and ETFs registered 
a record $7.1bn of outflows in the week to August 6.

*     *     *

Regulators have already raised red flags. The 
International Monetary Fund highlighted weaknesses in 
high-yield bonds and leveraged loans in its latest 
assessment of the US economy, warning of “a tail risk 
where there was a precipitous attempt by investors to exit 
certain markets – perhaps exacerbated by outflows from 
ETFs and mutual funds as well as near-term market 
illiquidity.” …[M]ost important, the plumbing of credit 
markets has changed. …Dealers have less ability to 
warehouse risk and compensate for market volatility: an 
index by RBS estimates trading liquidity has dropped 70 
per cent since 2007. [Emphasis added.]
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13. On November 24, 2014, Reuters published an article by Jessica 

Toonkel titled “When All of a Sudden The Most Liquid Market Out There Isn’t 

Liquid, Its Worrisome” stating that “US fund firms are taking extra measures to 

make sure they don’t get stuck holding hard-to-sell bonds in the event that fixed 

income markets see a massive race to the exits when interest rates start to rise.”  

Specifically, several well-known asset managers were “testing their funds against 

various market scenarios, building cushions of cash, shorter-duration bonds, and 

other liquid securities, and regularly discussing risks with their boards.”  

[Emphasis added].  A number of firms had “increased their allocations to cash to 

provide their portfolios with a buffer in the case of a liquidity crunch.”  Further,

“concerns about bond liquidity [had] made it up to the fund board level.”  The 

article noted that at one fund, at the request of board members and its parent 

company, the head of investment risk management held a session on bond market 

liquidity for the board of trustees, detailing new monitoring procedures they had 

implemented to gauge liquidity.

14. Other high-yield mutual fund managers were taking notice.  In May 

2015, Pacific Investment Management Company LLC (“PIMCO”), a stalwart of 

fixed income investing, published an article by Jelle Brons titled; “Security 

Selection and Liquidity Management Are Key in the Steadily Growing Credit 

Market” stating, in relevant part:
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In the wake of the financial crisis, broker-dealers are 
less inclined to warehouse risk and move corporate 
bonds among investors, a trend that could affect 
liquidity in certain areas of the market.

*      *     *

Risk management should be a consistent focus for credit 
investors, and as the market expands in both size and 
complexity while broker-dealers continue to limit 
inventories, portfolio liquidity management (i.e., 
ensuring accounts have sufficient liquidity at all times) 
becomes a core component of risk management. As 
securities age in PIMCO’s credit portfolios, we tend to 
rotate out of less liquid securities as opportunities arise 
and/or we conclude we are not being sufficiently 
compensated for liquidity risk.

The Liquidity Risks and Standards Are Ignored at the Fund

15. Section 22(e) of the ICA, 15 U.S.C. 80a-22(e), requires open-ended

mutual funds registered under the Act, such as the Fund, to pay investors within 

seven days of a redemption request.  Further, under Rule 22c-1, 17 CFR §270.22c-

l, an open-ended fund generally must sell and redeem its shares at a price based on 

the fund’s current NAV as next computed after the receipt of a redemption, 

purchase or sale order. Rule 38a-1, 17 CFR 270.38a-1, also requires funds to 

adopt and implement policies and procedures designed to prevent a violation of the 

federal securities laws such as the above relevant provision of the ICA.

16. The Securities and Exchange Commission (“SEC”) has continually 

reiterated the importance of managing an open-ended mutual fund’s liquidity in 
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order to timely satisfy investors’ redemptions.  Accordingly, SEC guidelines 

dictate that an open-ended mutual fund should hold no more than 15% of its 

underlying portfolio assets in illiquid securities.  See Revision of Guideline to 

Form N-1A, Investment Company Act Release No. 18612, 57 Fed. Reg. 9828 

(Mar. 20, 1992).  The SEC defines an “illiquid” asset as “an asset which may not 

be sold or disposed of in the ordinary course of business within seven days at 

approximately the value at which the mutual fund has valued the investment on its 

books.”  Id. at 9829 (citing Acquisition and Valuation of Portfolio Instruments by 

Registered Investment Companies, Investment Company Act Release No. 14983, 

51 Fed. Reg. 9773 (Mar. 21, 1986)). 

17. In response to increased volatility in the fixed income markets in June 

2013, on January 1, 2014, the SEC released a guidance update titled “Risk 

Management in Changing Fixed Income Market Conditions” encouraging fund 

advisers to take the follow steps to managing and communicating liquidity risks:

Assess and Stress Test Liquidity

…In light of potential market volatility, fund advisers 
may consider assessing fund liquidity needs during both 
normal and stressed environments, including assessing 
their sources of liquidity…

Conduct More General Stress-Tests/Scenario Analyses 

Fund advisers may consider assessing the impact (beyond 
just liquidity) of various stress-tests and/or other 
scenarios on funds… 
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Risk Management Evaluation

Fund advisers may want to consider using the outcomes 
of any assessments, analyses, and conversations to 
evaluate what risk management strategies and actions are 
most appropriate… These may include decisions around 
portfolio composition, concentrations, diversification and 
liquidity, among other factors.

Communication with Fund Boards

Fund advisers may consider what information should be 
provided to fund directors so that they are informed of 
the risk exposures and liquidity position of the fund, and 
the fund’s ability to manage through changing interest 
rate conditions and potentially increased fixed income 
market volatility.

Shareholder Communications 
Funds should also assess the adequacy of their 
disclosures to shareholders in light of any additional risks 
due to recent events in the fixed income markets and the 
potential impact of tapering quantitative easing and/or 
rising interest rates, including the potential for periods of 
volatility and increased redemptions… [Footnotes 
omitted.] 

18. Further, the SEC recently proposed new regulations stressing the 

importance of adequate liquidity management for open-ended mutual funds.  Thus, 

the SEC proposal states that “meeting daily redemption obligations is fundamental

for open-end funds, and funds must manage liquidity in order to meet these 

obligations” and proposes a regulation requiring open-ended funds to develop 

liquidity risk management programs.  Open-Ended Fund Liquidity Risk 
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Management Programs, Investment Company Act Release No. 31835 at 17, SEC 

File Nos. S7-16-15; S7-08-15 (Sept. 22, 2015) [Emphasis added].

19. A mutual fund’s board of directors, or a similar governing body, is 

responsible for determining a security’s liquidity based upon the trading market for 

that specific security.  See Resale of Restricted Securities; Changes to Method of 

Determining Holding Period of Restricted Securities Under Rules 144 and 145, 

Investment Company Act Release No. 17452, 55 Fed. Reg. 17933, 17940 (Apr. 30, 

1990).

20. The Board represented to investors and the Fund’s shareholders that it 

was monitoring liquidity.  Thus, the Trust regularly included in its Statement of 

Additional Information (“SAI”), which was incorporated by reference into the 

Trust’s Prospectuses, a disclosure providing that:

Under normal circumstances, none of the Funds will 
purchase or otherwise acquire any investment if, as a 
result, more than 15% of its net assets (taken at current 
market value) would be invested in securities that are 
illiquid.

*     *     *

Over the past several years, strong institutional markets 
have developed for various types of restricted securities, 
including repurchase agreements, some types of 
commercial paper, and some corporate bonds and notes 
(commonly known as “Rule 144A Securities”).
Securities freely salable among qualified institutional 
investors under special rules adopted by the SEC, or 
otherwise determined to be liquid, may be treated as 
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liquid if they satisfy liquidity standards established by 
the Board of Trustees (the “Board”). The continued 
liquidity of such securities may not be as well assured as 
that of publicly traded securities, and accordingly, the 
Board will monitor their liquidity. The Board will 
review pertinent factors such as trading activity, 
reliability of price information and trading patterns of 
comparable securities in determining whether to treat 
any such security as liquid for purposes of the 
foregoing 15% test. [Emphasis added.]

21. The Board also had the responsibility of valuing or overseeing the 

valuation of the Fund’s assets, which was a crucial part of its oversight duties.  

According to the Trust’s SAI, the Board had a Valuation Committee made up of 

the Trust’s Chief Financial Officer, Controller, and General Counsel.  The SAI 

further stated that the Board had a Fair Value Committee composed of all outside 

Trustees of the Trust.  Finally, according to the SAI, “[t]hese Committees assist the 

Board in establishing valuation policies, in providing direction to the Adviser 

regarding the principles of valuing certain securities or types of securities, and in 

reviewing valuations determined by the Adviser.  The Valuation Committee and a 

member of the Fair Value Committee meet or confer as needed between Board 

meetings.”

22. The Trust’s March 1, 2015 Prospectus provided that the “valuation 

committee of designated independent Trustees [makes] a determination of fair 

value based on committee members’ or Trustees’ judgments of relevant 

information and an analysis of the asset class . . . Details of fair valuation 
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methodologies and determinations for all fair valued positions are reviewed by the 

Trustees of the Trust on a quarterly basis.”  

23. According to SEC guidance, a fund’s board may enlist the assistance 

of individuals who are not board members to assist with its valuation duties, but it 

may not fully delegate these responsibilities and must establish the fair value 

methodology and continuously review both the appropriateness of the methods 

used and the valuation findings resulting from such methods.  See Accounting for 

Investment Securities by Registered Investment Companies, Accounting Series 

Release No. 118, 35 Fed. Reg. 19986, 19988-89 (Dec. 23, 1970).  

24. The communications promulgated by the Trust also assured the 

Fund’s investors that redemption requests would be timely honored, as they should 

be consistent with the ICA and SEC guidance, stating in the prospectuses filed by 

the Trust with respect to issuing shares of the Fund that: 

General 

You may redeem your shares on any day during which 
the NYSE is open for trading, either directly from a Fund 
or through certain broker-dealers or other financial 
intermediaries. Fund shares will be redeemed at the NAV 
next calculated after your order is received in good order 
by a Fund or its designees…

*     *     *
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Payment of Redemption Proceeds

A Fund will usually make payment for redemptions of 
Fund shares within one business day, but not later than 
seven calendar days, after receipt of a redemption 
request. [Emphasis added.]

25. The Adviser had its own duties to shareholders and the Fund.  Article 

2(b) of the Investment Advisory Agreements between Third Avenue Management 

and the Trust stated that the Adviser would abide by these standards in managing 

the Fund.  Specifically, the Investment Advisory Agreements provide that:

In the performance of its duties under this Agreement, 
the Adviser shall at all times use all reasonable efforts to 
conform to, and act in accordance with, any requirements 
imposed by (i) the provisions of the Investment Company 
Act of 1940, as amended (the “Act”), and of any rules or 
regulations in force thereunder; (ii) any other applicable 
provisions of the law; (iii) the provisions of the Trust 
Instrument and By-Laws of the Trust…; (iv) the 
investment objective, policies and restrictions applicable 
to the Fund as set forth in the Fund’s Prospectus 
(including its Statement of Additional Information) and 
(v) any policies and determinations of the Board of 
Trustees of the Trust.

26. Contrary to its duties to adequately oversee the Fund and the Adviser, 

the Board reportedly allowed defendant Barse and his top lieutenants to run the 

Fund’s operations as they saw fit.  The Business Insider, “Inside Third Avenue 

Management, where employees were terrified to bring bad news to the boss,” by 

Tim McLaughlin, Ross Kerber and Svea Herbst-Bayliss, December 24, 2015.  
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The Fund Fails to Maintain Adequate 
Liquidity While the High-Yield Market Declines

27. Notwithstanding the mandate of the ICA, SEC guidance requiring the 

Fund to maintain adequate liquidity, the Trust’s own representations that it would 

monitor liquidity, and the promises set forth in the Investment Advisory 

Agreements, the Board and the Adviser failed to ensure that the Fund maintained 

adequate liquidity. 

28. The relative illiquidity of the Fund was reflected by a Generally 

Accepted Accounting Principles (“GAAP”) method used to determine the fair 

value of a fund’s assets.  Under Financial Accounting Standards Board Accounting 

Standards Codification Topics 820-10, Fair Value Measurements and Disclosures 

(“FASB ASC 820-10”), there are three levels for determining fair value, which use 

the following inputs:  

Level 1 – Quoted prices in active markets for identical assets or 
liabilities;

Level 2 – Significant other observable inputs, such as quoted prices 
for similar assets using observable data such as interest rates and yield 
curves; and

Level 3 – Significant unobservable inputs not derived from the market 
which may include inputs such as cash flow forecasts, default 
probabilities and loss severity analyses.

29. Accordingly, Level 1 assets represent the most liquid as the value is 

dictated by active trading markets while Level 3 assets represented the least liquid 
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as there are no observable market inputs to help determine their value.  By most 

mutual fund standards, only Level 1 assets are deemed to be liquid, or capable of 

being sold at a price at or near their valuation within a reasonable period of time.

30. Rather than shifting to more liquid assets as investor net redemptions 

were mounting, the Fund held a large proportion of less liquid Level 2 and illiquid 

Level 3 securities investments as demonstrated in the chart below based upon the 

Fund’s SEC filings:

Date
Total 
Investments Level 1 % Level 2 % Level 3 %

04/30/14 $2,698,087,237 $265,497,166 9.84 $2,262,866,276 83.87 $169,723,795 6.29
10/31/14 $2,750,104,097 $236,222,158 8.59 $2,006,630,809 72.97 $507,251,130 18.44
04/30/15 $2,314,738,823 $193,395,860 8.35 $1,720,698,211 74.34 $400,644,752 17.31
10/31/15 $1,170,445,838 $97,294,599 8.31 $795,763,908 67.99 $277,387,311 23.70

31. Thus, the Fund was allocated in manner actually opposite the SEC’s 

guidance.  Rather than holding only 15% illiquid assets, the Fund was actually 

holding less than 10% in liquid (Level 1) assets and over 90% in less liquid or 

illiquid (Level 2 and 3) assets.

32. Along these lines, the Fund had 76% of its portfolio exposed to very 

low-rated CCC+ securities and below, compared to a median level of 22% of such 

securities among similar junk bond funds, according to analysts at Citigroup. See 

The Business Insider, “Inside Third Avenue Management, Where Employees Were 

Terrified to Bring Bad News to the Boss,” by Tim McLaughlin, Ross Kerber and 
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Svea Herbst-Bayliss, December 24, 2015.   The Fund also purchased large 

portions, ten percent or more, of smaller, less frequently-traded bond offerings, 

including for the bankrupt Energy Future Holdings Corp.  See Bloomberg 

Business, “Investors See Third Avenue Fueling More Bond Market Carnage,” by 

John Gittelsohn, December 13, 2015.

33. The accumulation of such large stakes in these types of assets was 

especially reckless.  As the Fund became “the largest holder of certain loans and 

securities that traded infrequently,” when it then went to sell these assets, “savvy 

traders…quickly figured out that a large investor was under pressure to sell” and 

offered “lowball bids for some of its assets, which would have caused it to absorb 

big losses if it sold at those prices.”   See The Wall Street Journal, “Third Avenue 

CEO Barse Departs,” December 14, 2015.  

34. According to its October 31, 2015 Fourth Quarter Report, the Fund 

additionally held many other low-liquidity or illiquid types of investments such as 

private equities, units of closed-end funds, and term loans, including Debtor-in-

Possession loans for bankrupt entities and loans to energy companies.

The Fund Redeems Hundreds of Millions of Dollars of its 
Shares at Inflated Prices and Then Blocks Further Redemptions

35. In 2015, the lowest rated high-yield securities performed far worse 

than the rest of the market.  The rout was fueled by falling commodities, including 

energy, prices, to which sector the high-yield segment of the market is heavily 
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weighted.  The Fund had over $2.97 billion in net assets at the beginning of fiscal 

year 2015, but due to portfolio losses and redemptions, it was down to $2.46 

billion by April 30, 2015, with net redemptions of over $186 million.  The Fund’s 

net assets continued to fall in 2015 to $1.37 billion on October 31, 2015, with net 

redemptions for the entire fiscal year totaling over $938 million.  Thus, over $750 

million in redemptions occurred in the last half of fiscal 2015.

36. Those shareholders cashing out benefitted from the Fund’s failure to 

properly value its assets at the expense of its remaining shareholders.  The Fund’s 

heavy holdings of illiquid assets make it extremely unlikely that prior redemptions 

were properly valued.  Thus,  “Third Avenue’s credit fund . . . more than any of its 

peers, skewed its portfolio toward high-risk, high-return turnaround situations in 

which the bonds traded so infrequently that determining a price for them was little 

more than guesswork.”  The New York Times, “A New Focus on Liquidity After a 

Fund’s Collapse,” by Landon Thomas Jr., January 11, 2016.  The Times further 

reported that the SEC has previously prosecuted mutual funds for inflating the 

value of hard-to-sell securities, and that here, it might investigate “whether the 

portfolio managers at the [Fund] set prices too high for the most illiquid bonds. 

Mispricings of hard-to-trade (and hard-to-value) securities give investors a 

distorted view of the assets’ worth — which makes the fund all the more 

vulnerable when investors remove their money en masse.”
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37. Having failed to maintain adequate liquidity consistent with the 

mandates of an open-ended mutual fund, on December 9, 2015, Third Avenue 

Management notified Fund investors that it was no longer accepting redemptions 

and planned to put the Fund into liquidation (the “Liquidation Announcement”).  

David Barse (“Barse”), the Trust’ Chief Executive Officer and President at the 

time, stated in a message to investors:

We believe that, with time, [the Fund] would have been 
able to realize investment returns in the normal course.  
Investor requests for redemption, however, in addition to 
the general reduction of liquidity in the fixed income 
markets, have made it impracticable for the Fund going 
forward to create sufficient cash to pay anticipated 
redemptions without resorting to sales at prices that 
would unfairly disadvantage the remaining shareholders.

In line with its investment approach, the Fund has some 
investments in companies that have undergone 
restructurings in the last eighteen months, and while we 
believe that these investments are likely to generate 
positive returns for shareholders over time, if [the Fund] 
were forced to sell those investments immediately, it 
would only realize a portion of those investments’ fair 
value given market conditions.

38. As noted by Morningstar in an article entitled “Many Concerns About 

Third Avenue,” had the Fund “met further redemption requests, it likely would 

have decimated the Fund’s performance, leaving remaining shareholders with even 

deeper losses.”
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39. On December 11, 2015, Barse presented to his partners a rescue plan

which involved selling the Fund’s assets to private-equity firm Fortress Investment 

Group LLC (“Fortress”).  The offer was rejected as apparently too low, 

highlighting the prior overvaluing of the Fund’s assets as redemptions were 

processed during 2015.  Believing that the offer represented fair value for the 

Fund’s assets, however, Barse vowed to push forward despite the disapproval.  

Barse was subsequently terminated.

40. Since the Liquidation Announcement, the Fund’s NAV has 

significantly underperformed its benchmarks with the Fund’s NAV falling over 

20% to present while other high-yield funds such as the SPDR® Barclays High 

Yield Bond ETF and the iShares iBoxx $ High Yield Corporate Bond ETF have 

fallen only approximately 6.4% and 5% respectively.  The Fund’s stark departure 

from such benchmarks further demonstrates the inflated values at which the Fund’s 

assets were previously set and at which redemptions were improperly paid. 

41. On December 16, 2015, Third Avenue notified Fund investors that it 

was working with the SEC to liquidate the Fund through the Focused Credit Fund 

rubric rather than a separate liquidation vehicle.  The Fund stated that the initial 

shareholder distribution would include only 9% of the Fund’s capital, 

demonstrating that the Fund could not quickly sell 91% of its remaining assets at 

reasonable or above fire-sale prices.
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42. On December 22, 2015, Morningstar announced that in the wake of 

the demise of the Fund, it was downgrading its assessment of Third Avenue 

Management, as adviser to all of the Third Avenue Funds, from Neutral to 

Negative.  In discussing the Fund’s downfall, Morningstar noted that:

Perhaps the most fundamental failure came at the outset 
in the firm’s decision to offer the Focused Credit strategy 
as an open-end mutual fund at all. The open-end format 
demands daily liquidity, yet this was no ordinary high-
yield bond fund.  Among other items, the fund invested 
in high-yield bonds, loans, common stocks, and even 
some private equities, many of which became 
increasingly illiquid.  Its weighting in nonrated debt was 
the highest in the peer group, and its weighting in B rated 
or lower debt was second-highest.  The underlying 
distressed bonds central to the strategy were particularly 
prone to illiquidity.  Management, and the board that 
oversaw the fund, failed to reconcile this inconsistency, 
and that mismatch ultimately proved to be the fund’s 
undoing.

However, once the decision to launch the fund had been 
made, management and the fund’s board had a 
responsibility to monitor the fund’s liquidity and make 
necessary adjustments to ensure the fund could meet 
redemption requests in an orderly way.  They failed to 
do so—management in miscalculating the potential 
illiquidity of the fund’s holdings and the board in not 
holding management’s feet to the fire as a secondary 
check. [Emphasis added].

See Morningstar, “Many Concerns About Third Avenue,” December 22, 2015.
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Plaintiff’s Books and Records Demand 
and Third Avenue’s Failure to Adequately Comply

43. On February 22, 2016, Plaintiff, through his attorneys, addressed the 

Demand to the Trust’s Board at its principal executive office located in New York,

New York requesting that he and his attorneys be allowed to inspect the books and 

records of Third Avenue relating to the foregoing allegations.  Federal Express 

reports that Third Avenue received the Demand on February 23, 2016. (See 

Exhibit B).

44. Plaintiff has complied with the provisions of Section 3819 relating to 

the form and manner of making the Demand to inspect the books and records of 

Third Avenue.

45. Plaintiff’s Demand seeks the Trust’s books and records in order “to 

investigate whether the Fund was mismanaged or whether the Board, the Trust’s 

Officers and/or the Adviser engaged in any wrongdoing.” The Trust’s books and

records will also enable Plaintiff to determine whether to: (i) file litigation against 

Third Avenue’s trustees, the Adviser and other relevant persons; (ii) make a 

demand to take appropriate actions; (iii) seek an audience with the Board; or (iv) to 

pursue other similar actions in the best interest of the Trust, the Fund and its 

shareholders.

-22-



46. Third Avenue is in breach of Section 3819 because it was required to 

permit the inspection of Third Avenue’s books and records but it has failed to 

provide sufficient access to the books and records sought through the Demand.

47. On February 26, 2016, Third Avenue, through its attorneys, addressed 

a letter (attached hereto as Exhibit D) to Plaintiff seeking to discuss the parameters 

of any inspection.

48. On March 1, 2016, attorneys for Plaintiff and the Trust held a 

telephone conference during which the Trust agreed to produce certain Board 

materials and prospectuses.  Plaintiff agreed to accept an initial production without 

prejudice to his right to receive additional documents responsive to the Demand.

The Trust’s counsel also requested that Plaintiff enter into a confidentiality 

agreement drafted by the Trust.  Plaintiff executed and returned the confidentiality 

agreement that same day, a copy of which is attached hereto as Exhibit E.

49. On March 3, 2016, Plaintiff filed a pre-motion letter (attached hereto 

as Exhibit F), pursuant to the Individual Practices of Judge P. Kevin Castel of the 

United States District Court for the Southern District of New York, seeking to file 

a motion to intervene and stay in a shareholder derivative action brought on behalf 

of the Trust entitled Engel v. Third Avenue Management Company LLC, et al., No. 

16-cv-01118-PKC (the “Engel Action”).  Plaintiff sought to intervene in order to 

avert any potential prejudice to the Trust and its shareholders as a result of Engel’s 
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failure to adequately allege demand futility. Plaintiff additionally sought a stay of 

the Engel Action pending further investigation of any potential claims, including 

obtaining the books and records sought by Plaintiff’s Demand.

50. On March 8, 2016, the plaintiff in the Engel Action filed an amended 

complaint seeking to address Plaintiff’s concerns with respect to the demand 

futility allegations and also filed a letter (attached hereto as Exhibit G) opposing 

Plaintiff’s requested intervention and stay. Plaintiff responded that same day in a 

letter (attached hereto as Exhibit H) reiterating the prudence of conducting an 

adequate investigation prior to filing a shareholder derivative action.

51. On March 10, 2016, Plaintiff sent an email to the Trust’s counsel 

inquiring as to when they anticipated beginning the production of documents.  The 

Trust’s counsel responded “[n]ot sure; we are working on it.” (attached hereto as 

Exhibit I)

52. On March 15, 2016, Plaintiff sent a letter (attached hereto as Exhibit 

J) to the Trust’s counsel inquiring again as to the status of document production.

53. On March 17, 2016, Plaintiff filed this action as a result of Third 

Avenue’s failure to produce any documents.

54. On March 18, 2016, Judge Castel entered a Stipulation and Order 

(attached hereto as Exhibit K) extending the time for defendants in the Engel
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Action to file a pre-motion letter until May 9, 2016 and setting an initial 

conference for June 1, 2016.

55. Also on March 18, 2016, Third Avenue Management made an initial 

production of documents.

56. On March 22, 2016, this Court set a scheduling conference for March 

28, 2016.

57. Also on March 22, 2016, Judge Castel entered an Order (attached 

hereto as Exhibit L) deeming Plaintiff’s pre-motion letter as his motion in support 

of his positions, denying Plaintiff’s request for a stay, and setting a schedule for the 

submission of any proposed complaints in intervention pursuant to Fed. R. Civ. P. 

24(c), as well any briefing related to that issue.

58. On March 23, 2016, Plaintiff wrote to this Court providing an update 

concerning Defendant’s agreement to produce Board related materials and to

request an adjournment of the scheduling conference to a later date should the 

parties have a dispute concerning the scope of production.

59. On March 25, 2016, Third Avenue Management made the bulk of the 

production to Plaintiff, consisting mainly of certain Board related materials.  On 

March 30, 2016, Third Avenue Management made another small document 

production.
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60. On March 31, 2016, pursuant to Judge Castel’s March 22, 2016 

Order, Plaintiff submitted his [Proposed] Complaint in Intervention (attached 

hereto as Exhibit M) in the Engel Action.

61. On April 4, 2016, following a preliminary review and analysis of the 

document productions to date, Plaintiff wrote a letter (attached hereto as Exhibit N) 

to Defendant’s counsel identifying categories of documents that had yet to be 

produced in response to Plaintiff’s Demand.

62. On April 8, 2016, Plaintiff addressed a supplemental demand letter 

(the “Supplemental Demand,” attached hereto with proof of mailing as Exhibit O) 

to the Trust, incorporating by reference the Demand and seeking certain specific 

documents, which Plaintiff believed were included within the scope of his Demand

and necessary for his investigation.

63. Also on April 8, 2016, following the Supplemental Demand having 

been emailed to Defendant’s counsel (attached hereto as Exhibit P), Third Avenue 

Management made an additional document production indicating in its cover letter 

that it would not produce any more responsive documents.

64. On April 11, 2016, pursuant to Judge Castel’s March 22, 2016 Order, 

Plaintiff filed a reply brief in the Engel Action (attached hereto as Exhibit Q) in 

further support of his application to intervene.
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65. Also on April 11, 2016, Defendant addressed a letter (attached hereto 

as Exhibit R) to this Court stating it would move to dismiss this action if Plaintiff 

intended to proceed in light of Plaintiff’s submission of the [Proposed] Complaint 

in Intervention.

66. On April 12, 2016, this Court held a scheduling conference during 

which Defendant reiterated its intention to move to dismiss this action on the basis 

of Plaintiff’s [Proposed] Complaint in Intervention. The Court set a briefing 

schedule for Defendant’s motion to dismiss and also for a motion for summary 

judgment to be filed by Plaintiff.

67. On April 13, 2016, following up on a discussion with Defendant’s 

counsel earlier in the day, Plaintiff sent a letter (attached hereto as Exhibit S) to 

Defendant identifying the categories of documents that Defendant had not yet 

produced and which Plaintiff intended to pursue on summary judgment, and 

notifying Defendant of his intention to amend the Complaint to include the 

Supplemental Demand.

68. Third Avenue has failed to produce sufficient information in order to 

permit Plaintiff to perform an adequate investigation consistent with the purposes of 

his Demand and Supplemental Demand.  Third Avenue is in breach of Section 3819 

for failing to comply with its obligation to permit the inspection of necessary and 
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sufficient books and records with respect to Plaintiff’s Demand and Supplemental 

Demand.

WHEREFORE, Plaintiff respectfully requests that the Court enter an Order 

pursuant to 12 Del. C. §3819 and Delaware common law:

A. Requiring the Trust to permit Plaintiff and/or his attorneys to inspect 
and copy the materials identified in the Demand and Supplemental 
Demand forthwith;

B. Awarding the costs and fees associated with the prosecution of this 
action to Plaintiff; and

C. Awarding such other and further relief as the Court deems just and 
proper.

Dated: April 18, 2016

ROSENTHAL, MONHAIT &
GODDESS, P.A.

By: /s/ Carmella P. Keener
Carmella P. Keener (Del. Bar No. 2810)
919 N. Market Street, Suite 1401
P.O. Box 1070
Wilmington, DE  19899
(302) 656-4433

Attorneys for Plaintiff
OF COUNSEL:

ABRAHAM, FRUCHTER & TWERSKY, LLP
Jeffrey S. Abraham
Philip T. Taylor
One Penn Plaza, Suite 2805
New York, NY 10119
(212) 279-5050
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     Third Avenue Trust

     TRUST INSTRUMENT, made this            day of October, 1996 by David
M. Barse ("Trustee").

     WHEREAS, the Trustee desires to establish a business trust under the
Delaware Business Trust Act for the investment and reinvestment of funds
contributed thereto;

     NOW, THEREFORE, the Trustee declares that all money and property
contributed to the trust hereunder shall be held and managed in trust under
this
Trust Instrument as herein set forth below.

     ARTICLE I

     NAME AND DEFINITIONS

     Section 1.1    Name.  The name of the trust created hereby is the "Third
Avenue Trust".

     Section 1.2    Definitions. Wherever used herein, unless otherwise required
by the context or specifically provided:

          (a) "By-laws" means the by-laws referred to in Article IV, Section
4.1(e) hereof, as from time to time amended;

          (b) The "1940 Act" refers to the Investment Company Act of 1940, as
amended from time to time.

          (c) The "Trust" refers to Third Avenue Trust and reference to the
Trust, when applicable to one or more Series of the Trust, shall refer to any
such Series;

          (d) The terms "Affiliated Person," "Assignment," "Commission,"
"Interested Person" and "Principal Underwriter" shall have the meanings given
them in the 1940 Act. "Majority Shareholder Vote" shall have the same meaning as
the term "vote of a majority of the outstanding voting securities" is given in
the 1940 Act;

          (e) "Net Asset Value" means the net asset value of each Series of
the Trust determined in the manner provided in Article IX, Section 9.3
hereof;

          (f) "Outstanding Shares" means those Shares recorded from time to
time in the books of the Trust or its Transfer Agent as then issued and
outstanding, but shall not include Shares which have been redeemed or
repurchased by the Trust and which are at the time held in the treasury of the
Trust;

          (g) "Series" or "Class" mean a separate series or class of Shares of
the Trust established in accordance with the provisions of Article II, Section
2.6 hereof;

          (h) "Shareholder" means a record owner of Outstanding Shares of the<PAGE>
<PAGE>
Trust;

          (i) "Shares" means the equal proportionate transferable units of
beneficial interest into which the beneficial interest of each Series of the
Trust or Class thereof shall be divided and may include fractions of Shares as
well as whole Shares;

          (j) The "Trustee" or "Trustees" means the person or persons who has
or have signed this Trust Instrument, so long as such person or persons shall



http://www.sec.gov/Archives/edgar/data/1031661/0000921446-97-000011.txt[1/26/2016 12:36:29 PM]

continue in office in accordance with the terms hereof, and all other persons
who may from time to time be duly qualified and serving as Trustees in
accordance with the provisions of Article III hereof, and reference herein to a
Trustee or to the Trustees shall refer to the individual Trustees in their
capacity as Trustees hereunder;

          (k) "Trust Property" means any and all property, real or personal,
tangible or intangible, which is owned or held by or for the account of one or
more of the Trust or any Series, or the Trustees on behalf of the Trust or any
Series.

     ARTICLE II

     BENEFICIAL INTEREST

     Section 2.1 Shares of Beneficial Interest. The beneficial interest in the
Trust shall be divided into such transferable Shares of one or more separate and
distinct Series or Classes of a Series as the Trustees shall from time to time
create and establish. The number of Shares of each Series, and Class thereof,
authorized hereunder is unlimited. Each Share shall have no par value. All
Shares issued hereunder, including, without limitation, Shares issued in
connection with a dividend in Shares or a split or reverse split of Shares,
shall be fully paid and nonassessable.

     Section 2.2 Issuance of Shares. The Trustees in their discretion may, from
time to time, without vote of the Shareholders, issue Shares to such party or
parties and for such amount and type of consideration, subject to applicable
law, including cash or securities (including Shares of a different Series),at
such time or times and on such terms as the Trustees may deem appropriate, and
may in such manner acquire other assets (including the acquisition of assets
subject to, and in connection with, the assumption of liabilities). In
connection with any issuance of Shares, the Trustees may issue fractional Shares
and Shares held in the treasury. The Trustees may from time to time divide or
combine the Shares of any Series or Class into a greater or lesser number
without thereby changing the proportionate beneficial interests in the
Trust.

     Section 2.3 Register of Shares and Share Certificates. A register shall be
kept at the principal office of the Trust or an office of the Trust's transfer
agent which shall contain the names and addresses of the Shareholders of each
Series, the number of Shares of that Series (or any Class or Classes thereof)
held by them respectively and a record of all transfers thereof. As to Shares
for which no certificate has been issued, such register shall be conclusive as
to who are the holders of the Shares and who shall be entitled to receive
dividends or other distributions or otherwise to exercise or enjoy the rights of
Shareholders. No Shareholder shall be entitled to receive payment of any
dividend or other distribution, nor to have notice given to him as herein or in
the By-laws provided, until he has given his address to the transfer agent or
such other officer or agent of the Trustees as shall keep the said register for
entry thereon. The Trustees, in their discretion, may authorize the issuance of
share certificates and promulgate appropriate rules and regulations as to their
use. In the event that one or more certificates are issued, whether in the name
of a shareholder or a nominee, such certificate or certificates shall constitute
evidence of ownership of Shares for all purposes, including transfer, assignment
or sale of such Shares, subject to such limitations as the Trustees may, in
their discretion, prescribe.

     Section 2.4 Transfer of Shares. Except as otherwise provided by the
Trustees, Shares shall be transferable on the records of the Trust only by the
record holder thereof or by his agent thereunto duly authorized in writing, upon
delivery to the Trustees or the Trust's transfer agent of a duly executed
instrument of transfer, together with a Share certificate, if one is
outstanding, and such evidence of the genuineness of each such execution and
authorization and of such other matters as may be required by the Trustees. Upon
such delivery the transfer shall be recorded on the register of the Trust. Until
such record is made, the Shareholder of record shall be deemed to be the holder
of such Shares for all purposes hereunder and neither the Trustees nor the
Trust, nor any transfer agent or registrar nor any officer, employee or agent of
the Trust shall be affected by any notice of the proposed transfer.

     Section 2.5 Treasury Shares. Shares held in the treasury shall, until
reissued pursuant to Section 2.2 hereof, not confer any voting rights on the
Trustees, nor shall such Shares be entitled to any dividends or other
distributions declared with respect to the Shares.

     Section 2.6 Establishment of Series and Classes. The Trust created hereby
shall consist of one or more Series and, within each Series, one or more Classes
of shares.  All references herein to Series shall be deemed to apply to Classes
as appropriate if more than one Class is established for any Series. Separate
and distinct records shall be maintained by the Trust for each Series and the
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assets associated with any such Series shall be held and accounted for
separately from the assets of the Trust or any other Series. The Trustees shall
have full power and authority, in their sole discretion, and without obtaining
any prior authorization or vote of the Shareholders of any Series of the Trust,
to establish and designate and to change in any manner any such Series of Shares
or any Classes of initial or additional Series and to fix such preferences,
voting powers, rights and privileges of such Series or Classes thereof as the
Trustees may from time to time determine, to divide or combine the Shares or any
Series or Classes thereof into a greater or lesser number, to classify or
reclassify any issued Shares or any Series or Classes thereof into one or more
Series or Classes of Shares, and to take such other action with respect to the
Shares as the Trustees may deem desirable. The establishment and designation of
any Series shall be effective upon the adoption of a resolution by the Trustees
setting forth such establishment and designation and the relative rights and
preferences of the Shares of such Series. A Series may issue any number of
Shares and need not issue shares.

     All references to Shares in this Trust Instrument shall be deemed to be
Shares of any or all Series, or Classes thereof, as the context may require. All
provisions herein relating to the Trust shall apply equally to each Series of
the Trust, and each Class thereof, except as the context otherwise requires.

     Each Share of a Series of the Trust shall represent an equal beneficial
interest in the net assets of such Series. Each holder of Shares of a Series
shall be entitled to receive distributions of income and capital gains, if any,
which are made with respect to such Series and which are attributable to such
Shares. Upon redemption of Shares, such Shareholder shall be paid solely out of
the funds and property of such Series of the Trust.

     Section 2.7 Investment in the Trust. The Trustees shall accept investments
in any Series of the Trust from such persons and on such terms as they may from
time to time authorize. At the Trustees' discretion, such investments, subject
to applicable law, may be in the form of cash or securities in which the
affected Series is authorized to invest, valued as provided in Article IX,
Section 9.3 hereof. Investments in a Series shall be credited to each
Shareholder's account in the form of full or fractional Shares at the Net Asset
Value per Share next determined after the investment is received; provided,
however, that the Trustees may, in their sole discretion, (a) fix the Net Asset
Value per Share of the initial capital contribution, or (b) impose sales or
other charges upon investments in the Trust.

     Section 2.8 Assets and Liabilities of Series. All consideration received
by the Trust for the issue or sale of Shares of a particular Series, together
with all assets in which such consideration is invested or reinvested, all
income, earnings, profits, and proceeds thereof, including any proceeds derived
from the sale, exchange or liquidation of such assets, and any funds or payments
derived from any reinvestment of such proceeds in whatever form the same may be,
shall be held and accounted for separately from the other assets of the Trust
and of every other Series and may be referred to herein as "assets belonging to"
that Series. The assets belonging to a particular Series shall belong to that
Series for all purposes, and to no other Series, subject only to the rights of
creditors of that Series. In addition, any assets, income, earnings, profits or
funds, or payments and proceeds with respect thereto, which are not readily
identifiable as belonging to any particular Series shall be allocated by the
Trustees between and among one or more of the Series in such manner as the
Trustees, in their sole discretion, deem fair and equitable. Each such
allocation shall be conclusive and binding upon the Shareholders of all Series
for all purposes, and such assets, income, earnings, profits or funds, or
payments and proceeds with respect thereto shall be assets belonging to that
Series. The assets belonging to a particular Series shall be so recorded upon
the books of the Trust, and shall be held by the Trustees in trust for the
benefit of the holders of Shares of that Series. The assets belonging to each
particular Series shall be charged with the liabilities of that Series and all
expenses, costs, charges and reserves attributable to that Series. Any general
liabilities, expenses, costs, charges or reserves of the Trust which are not
readily identifiable as belonging to any particular Series shall be allocated
and charged by the Trustees between or among any one or more of the Series in
such manner as the Trustees in their sole discretion deem fair and equitable.
Each such allocation shall be conclusive and binding upon the Shareholders of
all Series for all purposes. Without limitation of the foregoing provisions of
this Section 2.8, but subject to the right of the Trustees in their discretion
to allocate general liabilities, expenses, costs, charges or reserves as herein
provided, the debts, liabilities, obligations and expenses incurred, contracted
for or otherwise existing with respect to a particular Series shall be
enforceable against the assets of such Series only, and not against the assets
of the Trust generally. Notice of this contractual limitation on inter-Series
liabilities shall be set forth in the certificate of trust of the Trust (whether
originally or by amendment) as filed or to be filed in the Office of the
Secretary of State of the State of Delaware pursuant to the Delaware Business
Trust Act (the "Act"), and upon the giving of such notice in the certificate of
trust, the statutory provisions of the Act relating to limitations on
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inter-Series liabilities (and the statutory effect under the Act of setting
forth such notice in the certificate of trust) shall become applicable to the
Trust and each Series. Any person extending credit to, contracting with or
having any claim against any Series may satisfy or enforce any debt, liability,
obligation or expense incurred, contracted for or otherwise existing with
respect to that Series from the assets of that Series only. No Shareholder or
former Shareholder of any Series shall have a claim on or any right to any
assets allocated or belonging to any other Series.

     Section 2.9 No Preemptive Rights. Shareholders shall have no preemptive or
other right to subscribe to any additional Shares or other securities issued by
the Trust or the Trustees, whether of the same or other Series.

     Section 2.10 Personal Liability of Shareholders. Each Shareholder of the
Trust and of each Series shall not be personally liable for the debts,
liabilities, obligations and expenses incurred by, contracted for, or otherwise
existing with respect to, the Trust or by or on behalf of any Series. The
Trustees shall have no power to bind any Shareholder personally or to call upon
any Shareholder for the payment of any sum of money or assessment whatsoever
other than such as the Shareholder may at any time personally agree to pay by
way of subscription for any Shares or otherwise. Every note, bond, contract or
other undertaking issued by or on behalf of the Trust or the Trustees relating
to the Trust or to a Series shall include a recitation limiting the obligation
represented thereby to the Trust or to one or more Series and its or their
assets (but the omission of such a recitation shall not operate to bind any
Shareholder or Trustee of the Trust).

     Section 2.11 Assent to Trust Instrument. Every Shareholder, by virtue of
having purchased or otherwise acquired a Share, shall become a Shareholder and
shall be held to have expressly assented and agreed to be bound by the terms
hereof.

     ARTICLE III

     THE TRUSTEES

     Section 3.1 Management of the Trust. The Trustees shall have exclusive and
absolute control over the Trust Property and over the business of the Trust to
the same extent as if the Trustees were the sole owners of the Trust Property
and business in their own right, but with such powers of delegation as may be
permitted by this Trust Instrument. The Trustees shall have power to conduct the
business of the Trust and carry on its operations in any and all of its branches
and maintain offices both within and without the State of Delaware, in any and
all states of the United States of America, in the District of Columbia, in any
and all commonwealths, territories, dependencies, colonies, or possessions of
the United States of America, and in any foreign jurisdiction and to do all such
other things and execute all such instruments as they deem necessary, proper or
desirable in order to promote the interests of the Trust although such things
are not herein specifically mentioned. Any determination as to what is in the
interests of the Trust made by the Trustees in good faith shall be conclusive.
In construing the provisions of this Trust Instrument, the presumption shall be
in favor of a grant of power to the Trustees.

     The enumeration of any specific power in this Trust Instrument shall not
be construed as limiting the aforesaid power. The powers of the Trustees may be
exercised without order of or resort to any court.

     Except for the Trustee named herein or Trustees appointed to fill
vacancies pursuant to Section 3.4 of this Article III, the Trustees shall be
elected by the Shareholders owning of record a plurality of the Shares voting at
a meeting of Shareholders.

     Section 3.2 Initial Trustee. The initial Trustee shall be the person named
herein.

     Section 3.3 Term of Office of Trustees. The Trustees shall hold office
during the existence of this Trust, and until its termination as herein
provided; except (a) that any Trustee may resign his trust by written instrument
signed by him and delivered to the Chairman, President, Secretary, or other
Trustees of the Trust, which shall take effect upon such delivery or upon such
later date as is specified therein; (b) that any Trustee may be removed at any
time by written instrument, signed by at least two-thirds of the number of
Trustees prior to such removal, specifying the date when such removal shall
become effective; (c) that any Trustee who requests in writing to be retired or
who has died, become physically or mentally incapacitated by reason of disease
or otherwise, or is otherwise unable to serve, may be retired by written
instrument signed by a majority of the other Trustees, specifying the date of
his retirement; and (d) that a Trustee may be removed at any meeting of the
Shareholders of the Trust by a vote of Shareholders owning at least two-thirds
of the outstanding Shares.
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     Section 3.4 Vacancies and Appointment of Trustees. In case of the
declination to serve, death, resignation, retirement, removal, physical or
mental incapacity by reason of disease or otherwise of a Trustee, or a Trustee
is otherwise unable to serve, or an increase in the number of Trustees, a
vacancy shall occur. Whenever a vacancy in the Board of Trustees shall occur,
until such vacancy is filled, the other Trustees shall have all the powers
hereunder and the certificate of the other Trustees of such vacancy shall be
conclusive. In the case of an existing vacancy, the remaining Trustees shall
fill such vacancy by appointing such other person as they in their discretion
shall see fit consistent with the limitations under the 1940 Act.

     An appointment of a Trustee may be made by the Trustees then in office in
anticipation of a vacancy to occur by reason of retirement, resignation or
increase in number of Trustees effective at a later date, provided that said
appointment shall become effective only at or after the effective date of said
retirement, resignation or increase in number of Trustees. As soon as any
Trustee appointed pursuant to this Section 3.4 shall have accepted this trust,
he shall be deemed a Trustee hereunder.

     Section 3.5 Temporary Absence of Trustee. Any Trustee may, by power of
attorney, delegate his power for a period not exceeding six months at any one
time to any other Trustee or Trustees, provided that in no case shall less than
two Trustees personally exercise the other powers hereunder except as herein
otherwise expressly provided.

     Section 3.6 Number of Trustees. The number of Trustees shall be one, or
such other number as shall be fixed from time to time by the Trustees.

     Section 3.7 Effect of Death, Resignation, Etc. of a Trustee. The
declination to serve, death, resignation, retirement, removal, incapacity, or
inability of the Trustees, or any one of them, shall not operate to terminate
the Trust or to revoke any existing agency created pursuant to the terms of this
Trust Instrument.

     Section 3.8 Ownership of Assets of the Trust. Legal title in and
beneficial ownership of all of the assets of the Trust shall at all times be
considered as vested in the Trust, except that the Trustees may cause legal
title in and beneficial ownership of any Trust Property to be held by, or in the
name of one or more of the Trustees acting for and on behalf of the Trust, or in
the name of any person as nominee acting for and on behalf of the Trust. No
Shareholder shall be deemed to have a severable ownership interest in any
individual asset of the Trust or of any Series or any right of partition or
possession thereof, but each Shareholder shall have, except as otherwise
provided for herein, a proportionate undivided beneficial interest in the Trust
or Series. The Shares shall be personal property giving only the rights
specifically set forth in this Trust Instrument. The Trust, or at the
determination of the Trustees one or more of the Trustees or a nominee acting
for and on behalf of the Trust, shall be deemed to hold legal title and
beneficial ownership of any income earned on securities of the Trust issued by
any business entities formed, organized, or existing under the laws of any
jurisdiction, including the laws of any foreign country.

     ARTICLE IV

     POWERS OF THE TRUSTEES

     Section 4.1 Powers. The Trustees in all instances shall act as principals,
and are and shall be free from the control of the Shareholders. The Trustees
shall have full power and authority to do any and all acts and to make and
execute any and all contracts and instruments that they may consider necessary
or appropriate in connection with the management of the Trust. The Trustees
shall have full authority and power to make any and all investments which they,
in their sole discretion, shall deem proper to accomplish the purpose of this
Trust. Subject to any applicable limitation in this Trust Instrument, the
Trustees shall have power and authority:

          (a) To invest and reinvest cash and other property, and to hold cash
or other property uninvested, and to sell, exchange, lend, pledge, mortgage,
hypothecate, write options on and lease any or all of the assets of the
Trust;

          (b) To operate as and carry on the business of an investment
company, and exercise all the powers necessary and appropriate to the conduct of
such business;

          (c) To borrow money and in this connection issue notes or other
evidence of indebtedness; to secure borrowings by mortgaging, pledging or
otherwise subjecting as security the Trust Property; to endorse, guarantee, or
undertake the performance of an obligation or engagement of any other person and
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to lend Trust Property;

          (d) To provide for the distribution of interests of the Trust either
through a Principal Underwriter in the manner hereinafter provided for or by the
Trust itself, or both, or otherwise pursuant to a plan of distribution of any
kind;

          (e) To adopt By-laws not inconsistent with this Trust Instrument
providing for the conduct of the business of the Trust and to amend and repeal
them to the extent that they do not reserve that right to the Shareholders,
which By-laws shall be deemed a part of this Trust Instrument and are
incorporated herein by reference;

          (f) To elect and remove such officers and appoint and terminate such
agents as they consider appropriate;

          (g) To appoint custodians of any assets of the Trust, subject to the
1940 Act and to any conditions set forth in this Trust Instrument;

          (h) To retain one or more transfer agents and shareholder servicing
agents, or both;

          (i) To set record dates in the manner provided herein or in the
    By-laws;

          (j) To delegate such authority (which delegation may include the
power to subdelegate) as they consider desirable to any officers of the Trust
and to any investment adviser, manager, administrator, custodian, underwriter or
other agent or independent contractor;

          (k) To purchase and pay for entirely out of Trust Property such
insurance as they may deem necessary or appropriate for the conduct of the
business of the Trust, including insurance policies insuring the Trust Property
and payment of distributions and principal on its investments, and insurance
policies insuring the Shareholders, Trustees, officers, representatives,
employees, agents, investment advisers, managers, administrators, custodians,
underwriters, or independent contractors of the Trust individually against all
claims and liabilities of every nature arising by reason of holding, being or
having held any such office or position, or by reason of any action alleged to
have been taken or omitted by any such person in such capacity, including any
action taken or omitted that may be determined to constitute negligence, whether
or not the Trust would have the power to indemnify such person against such
liability.

          (l) To sell or exchange any or all of the assets of the Trust or
terminate and liquidate any Series of the Trust, subject to the provisions of
Article XI, Section 11.4(b) hereof;

          (m) To vote or give assent, or exercise any rights of ownership,
with respect to stock or other securities or property; and to execute and
deliver powers of attorney to such person or persons as the Trustees shall deem
proper, granting to such person or persons such power and discretion with
relation to securities or property as the Trustees shall deem proper;

          (n) To exercise powers and rights of subscription or otherwise which
in any manner arise out of ownership of securities;

          (o) To hold any security or property in a form not indicating any
trust, whether in bearer, book entry, unregistered or other negotiable form; or
either in the name of the Trust or in the name of a custodian or a nominee or
nominees;

          (p) To establish separate and distinct Series (and Classes), with
separately defined investment objectives and policies and distinct investment
purposes in accordance with the provisions of Article II hereof and to establish
Classes of such Series having relative rights, powers and duties as they may
provide consistent with applicable law;

          (q) To consent to or participate in any plan for the reorganization,
consolidation or merger of any corporation or concern, any security of which is
held in the Trust; to consent to any contract, lease, mortgage, purchase, or
sale of property by such corporation or concern, and to pay calls or
subscriptions with respect to any security held in the Trust;

          (r) To compromise, arbitrate, or otherwise adjust claims in favor of
or against the Trust or any matter in controversy including, but not limited to,
claims for taxes;

          (s) To make distributions of income and of capital gains to
Shareholders in the manner hereinafter provided;
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          (t) To establish, from time to time, a minimum investment for
Shareholders in the Trust or in one or more Series or Class, and to require the
redemption of the Shares of any Shareholders whose investment is less than such
minimum upon giving notice to such Shareholder;

          (u) To establish one or more committees composed of one or more of
the Trustees, and to delegate any of the powers of the Trustees to said
committees, subject to the provisions of the 1940 Act.  Notwithstanding the
provisions of this Article IV, and in addition to such provisions or any other
provision of this Trust Instrument or of the Bylaws, the Trustees may by
resolution appoint a committee consisting of less than the whole number of
Trustees then in office, which committee may be empowered to act for and bind
the Trustees and the Trust, as if the acts of such committee were the acts of
all the Trustees then in office, with respect to the institution, prosecution,
dismissal, settlement, review or investigation of any action, suit or proceeding
which shall be pending or threatened to be brought before any court,
administrative agency or other adjudicative body;

          (v) To interpret the investment policies, practices or limitations
of any Series;

          (w) To establish a registered office and have a registered agent in
the state of Delaware; and

          (x) In general to carry on any other business in connection with or
incidental to any of the foregoing powers, to do everything necessary, suitable
or proper for the accomplishment of any purpose or the attainment of any object
or the furtherance of any power hereinbefore set forth, either alone or in
association with others, and to do every other act or thing incidental or
appurtenant to or growing out of or connected with the aforesaid business or
purposes, objects or powers.

     The foregoing clauses shall be construed both as objects and powers, and
the foregoing enumeration of specific powers shall not be held to limit or
restrict in any manner the general powers of the Trustees. Any action by one or
more of the Trustees in their capacity as such hereunder shall be deemed an
action on behalf of the Trust or the applicable Series, and not an action in an
individual capacity.

     No one dealing with the Trustees shall be under any obligation to make any
inquiry concerning the authority of the Trustees, or to see to the application
of any payments made or property transferred to the Trustees or upon their
order.

     Section 4.2 Issuance and Repurchase of Shares. The Trustees shall have the
power to issue, sell, repurchase, redeem, retire, cancel, acquire, hold, resell,
reissue, dispose of, exchange, and otherwise deal in Shares and, subject to the
provisions set forth in Article II and Article IX, to apply to any such
repurchase, redemption, retirement, cancellation or acquisition of Shares any
funds or property of the Trust, or the particular Series of the Trust, with
respect to which such Shares are issued.

     Section 4.3 Trustees and Officers as Shareholders. Any Trustee, officer or
other agent of the Trust may acquire, own and dispose of Shares to the same
extent as if such person were not a Trustee, officer or agent; and the Trustees
may issue and sell or cause to be issued and sold Shares to and buy such Shares
from any such person or any firm or company in which such person is interested,
subject to the general limitations herein contained as to the sale and purchase
of such Shares.

     Section 4.4 Action by the Trustees and Committees. The Trustees (and any
committee thereof) may act at a meeting held in person or in whole or in part by
conference telephone equipment or other communications technology. One-third,
but (except at such times as there is only one Trustee) no less than two, of the
Trustees shall constitute a quorum at any meeting. Except as the Trustees may
otherwise determine, one-third of the members of any committee shall constitute
a quorum at any meeting. The vote of a majority of the Trustees (or committee
members) present at a meeting at which a quorum is present shall be the act of
the Trustees (or any committee thereof). The Trustees (and any committee
thereof) may also act by written consent signed by a majority of the Trustees
(or committee members). Regular meetings of the Trustees may be held at such
places and at such times as the Trustees may from time to time determine.
Special meetings of the Trustees (and meetings of any committee thereof) may be
called orally or in writing by the Chairman of the Board of Trustees (or the
chairman of any committee thereof) or by any two other Trustees. Notice of the
time, date and place of all meetings of the Trustees (or any committee thereof)
shall be given by the party calling the meeting to each Trustee (or committee
member) by telephone, telefax, or telegram sent to the person's home or business
address at least twenty-four hours in advance of the meeting or by written
notice mailed to the person's home or business address at least seventy-two
hours in advance of the meeting. Notice of all proposed written consents of



http://www.sec.gov/Archives/edgar/data/1031661/0000921446-97-000011.txt[1/26/2016 12:36:29 PM]

Trustees (or committees thereof) shall be given to each Trustee (or committee
member) by telephone, telefax, telegram, or first Class mail sent to the
person's home or business address. Notice need not be given to any person who
attends a meeting without objecting to the lack of notice or who executes a
written consent or a written waiver of notice with respect to a meeting. Written
consents or waivers may be executed in one or more counterparts. Execution of a
written consent or waiver and delivery thereof may be accomplished by
telefax.

     Section 4.5 Chairman of the Trustees. The Trustees shall appoint one of
their number to be Chairman of the Board of Trustees. The Chairman shall preside
at all meetings of the Trustees at which he is present and may be (but is not
required to be) the chief executive officer of the Trust.

     Section 4.6 Principal Transactions. Except to the extent prohibited by
applicable law, the Trustees may, on behalf of the Trust, buy any securities
from or sell any securities to, or lend any assets of the Trust to, any Trustee
or officer of the Trust or any firm of which any such Trustee or officer is a
member acting as principal, or have any such dealings with any investment
adviser, distributor or transfer agent for the Trust or with any Interested
Person of such person; and the Trust may employ any such person, or firm or
company in which such person is an Interested Person, as broker, legal counsel,
registrar, investment adviser, distributor, transfer agent, dividend disbursing
agent, custodian or in any other capacity upon customary terms.

     ARTICLE V

     EXPENSES OF THE TRUST

     Section 5.1 General. The Trustees shall have the power to incur and pay or
be reimbursed from the assets of the Trust or the assets of the appropriate
Series any expenses which in the opinion of the Trustees are necessary or
incidental to carry out any of the purposes of the Trust or such Series, and to
pay reasonable compensation from the funds of the Trust to themselves as
Trustees. The Trustees shall fix the compensation of all officers, employees and
Trustees, and shall be reimbursed from the assets of the Trust or the assets of
the appropriate Series for expenses reasonably incurred by themselves on behalf
of the Trust.

     Section 5.2 Expenses of Series. The Trustees shall have the power to
allocate and charge all expenses which are not readily identifiable as belonging
to any particular Series (or Class) between or among any one or more of the
Series (or Class) as set forth in Article II, Section 2.8 of this Trust 
Instrument.

     Section 5.3 Trustee Reimbursement.  Subject to the provisions of Article
II, Section 2.8 hereof, the Trustees shall be reimbursed from the Trust estate
or the assets belonging to the appropriate Series (or Class) for their expenses
and disbursements, including, without limitation, fees and expenses of Trustees
who are not Interested Persons of the Trust, interest expense, taxes, fees and
commissions of every kind, expenses of pricing Trust portfolio securities,
expenses of issue, repurchase and redemption of shares, including expenses
attributable to a program of periodic repurchases or redemptions, expenses of
registering and qualifying the Trust and its Shares under Federal and State laws
and regulations or under the laws of any foreign jurisdiction, charges of third
parties, including investment advisers, managers, custodians, transfer agents,
portfolio accounting and/or pricing agents, and registrars, expenses of
preparing and setting up in type prospectuses and statements of additional
information and other related Trust documents, expenses of printing and
distributing prospectuses sent to existing Shareholders, auditing and legal
expenses, reports to Shareholders, expenses of meetings of Shareholders and
proxy solicitations therefor, insurance expenses, association membership dues
and for such non-recurring items as may arise, including litigation to which the
Trust (or a Trustee acting as such) is a party, and for all losses and
liabilities incurred by them in administering the Trust, and for the payment of
such expenses, disbursements, losses and liabilities the Trustees shall have a
lien on the assets belonging to the appropriate Series, or in the case of and
expense allocable to more than one Series, on the assets of each such Series,
prior to any rights or interests of the Shareholders thereto.  This section
shall not preclude the Trust from directly paying any of the aforementioned fees
and expenses.

     ARTICLE VI

     INVESTMENT ADVISER, PRINCIPAL UNDERWRITER, ADMINISTRATOR
     AND TRANSFER AGENT

     Section 6.1 Investment Adviser. The Trustees may in their discretion, from
time to time, enter into an investment advisory or management contract or
contracts with respect to the Trust or any Series whereby the other party or
parties to such contract or contracts shall undertake to furnish the Trust with
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such management, investment advisory, statistical and research facilities and
services and such other facilities and services, if any, and all upon such terms
and conditions, as the Trustees may in their discretion determine; provided,
however, that the initial approval and entering into of such contract or
contracts shall be subject to a Majority Shareholder Vote. Notwithstanding any
other provision of this Trust Instrument, the Trustees may authorize any
investment adviser (subject to such general or specific instructions as the
Trustees may from time to time adopt) to effect purchases, sales or exchanges of
portfolio securities, other investment instruments of the Trust, or other Trust
Property on behalf of the Trustees, or may authorize any officer, agent, or
Trustee to effect such purchases, sales or exchanges pursuant to recommendations
of the investment adviser (and all without further action by the Trustees). Any
such purchases, sales and exchanges shall be deemed to have been authorized by
the Trustees.

     The Trustees may authorize, subject to applicable requirements of the 1940
Act, the investment adviser to employ, from time to time, one or more
sub-advisers to perform such of the acts and services of the investment adviser,
and upon such terms and conditions, as may be agreed upon between the investment
adviser and sub-adviser. Any reference in this Trust Instrument to the
investment adviser shall be deemed to include such sub-advisers, unless the
context otherwise requires.

     Section 6.2 Principal Underwriter. The Trustees may in their discretion
from time to time enter into an exclusive or non-exclusive underwriting contract
or contracts providing for the sale of Shares, whereby the Trust may either
agree to sell Shares to the other party to the contract or appoint such other
party its sales agent for such Shares. In either case, the contract may also
provide for the repurchase or sale of Shares by such other party as principal or
as agent of the Trust.

     Section 6.3 Administrator. The Trustees may in their discretion from time
to time enter into one or more contracts whereby the other party or parties
shall undertake to furnish the Trust with administrative services. The contract
or contracts shall be on such terms and conditions as the Trustees may in their
discretion determine.

     Section 6.4 Transfer Agent. The Trustees may in their discretion from time
to time enter into one or more transfer agency and Shareholder service contracts
whereby the other party or parties shall undertake to furnish the Trustees with
transfer agency and Shareholder services. The contract or contracts shall be on
such terms and conditions as the Trustees may in their discretion
determine.

     Section 6.5 Parties to Contract. Any contract described in this Article VI
or any contract described in Article VIII hereof may be entered into with any
corporation, firm, partnership, trust or association, although one or more of
the Trustees or officers of the Trust may be an officer, director, trustee,
shareholder, or member of such other party to the contract, and no such contract
shall be invalidated or rendered void or voidable by reason of the existence of
any relationship, nor shall any person holding such relationship be disqualified
from voting on or executing the same in his capacity as Shareholder and/or
Trustee, nor shall any person holding such relationship be liable merely by
reason of such relationship for any loss or expense to the Trust under or by
reason of said contract or accountable for any profit realized directly or
indirectly therefrom, provided that the contract when entered into was not
inconsistent with the provisions of this Article VI or Article VIII hereof. The
same person (including a firm, corporation, partnership, trust, or association)
may be the other party to contracts entered into pursuant to this Article VI or
pursuant to Article VIII hereof, and any individual may be financially
interested or otherwise affiliated with persons who are parties to any or all of
the contracts mentioned in this Section 6.5.

     ARTICLE VII

     SHAREHOLDERS' VOTING POWERS AND MEETINGS

     Section 7.1 Voting Powers. The Shareholders shall have power to vote only
(i) for the election of Trustees as provided in Article III, Section 3.1 hereof,
(ii) for the removal of Trustees as provided in Article III, Section 3.3(d)
hereof, and (iii) with respect to such additional matters relating to the Trust
as may be required by law, by this Trust Instrument, or as the Trustees may
consider desirable. On any matter submitted to a vote of the Shareholders, all
Shares shall be voted separately by individual Series, except (i) when required
by the 1940 Act, Shares shall be voted in the aggregate and not by individual
Series; and (ii) when the Trustees have determined that the matter affects the
interests of more than one Series, then the Shareholders of all such Series
shall be entitled to vote thereon. The Trustees may also determine that a matter
affects only the interests of one or more Classes of a Series, in which case any
such matter shall be voted on by such Class or Classes. Each whole Share shall
be entitled to one vote as to any matter on which it is entitled to vote, and
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each fractional Share shall be entitled to a proportionate fractional vote.
There shall be no cumulative voting in the election of Trustees. Shares may be
voted in person or by proxy or in any manner provided for in the By-laws. A
proxy may be given in writing, by telefax, or in any other manner provided for
in the By-laws. Anything in this Trust Instrument to the contrary
notwithstanding, in the event a proposal by anyone other than the officers or
Trustees of the Trust is submitted to a vote of the Shareholders of one or more
Series or of the Trust, or in the event of any proxy contest or proxy
solicitation or proposal in opposition to any proposal by the officers or
Trustees of the Trust, Shares may be voted only in person or by written proxy.
Until Shares are issued, the Trustees may exercise all rights of Shareholders
and may take any action required or permitted by law, this Trust Instrument or
any of the By-laws of the Trust to be taken by Shareholders.

     Section 7.2 Meetings. Meetings of Shareholders may be held within or
without the State of Delaware. Special meetings of the Shareholders of any
Series may be called by the Trustees and shall be called by the Trustees upon
the written request of Shareholders owning at least one-tenth of the Outstanding
Shares entitled to vote. Whenever ten or more Shareholders meeting the
qualifications set forth in Section 16(c) of the 1940 Act seek the opportunity
of furnishing materials to the other Shareholders with a view to obtaining
signatures on such a request for a meeting, the Trustees shall comply with the
provisions of said Section 16(c) with respect to providing such Shareholders
access to the list of the Shareholders of record of the Trust or the mailing of
such materials to such Shareholders of record, subject to any rights provided to
the Trust or any Trustees provided by said Section 16(c). Notice shall be sent,
by mail or such other means determined by the Trustees, at least 15 days prior
to any such meeting.

     Section 7.3 Quorum and Required Vote. One-third of Shares entitled to vote
in person or by proxy shall be a quorum for the transaction of business at a
Shareholders' meeting, except that where any provision of law or of this Trust
Instrument permits or requires that holders of any Series shall vote as a Series
(or that holders of a Class shall vote as a Class), then one-third of the
aggregate number of Shares of that Series (or that Class) entitled to vote shall
be necessary to constitute a quorum for the transaction of business by that
Series (or that Class). Any lesser number shall be sufficient for adjournments.
Any adjourned session or sessions may be held without the necessity of further
notice. Except when a larger vote is required by law or by any provision of this
Trust Instrument, a majority of the Shares voted in person or by proxy shall
decide any questions and a plurality shall elect a Trustee, provided that where
any provision of law or of this Trust Instrument permits or requires that the
holders of any Series shall vote as a Series (or that the holders of any Class
shall vote as a Class), then a majority of the Shares present in person or by
proxy of that Series or, if required by law, a Majority Shareholder Vote of that
Series (or Class), voted on the matter in person or by proxy shall decide that
matter insofar as that Series (or Class) is concerned.

     Section 7.4 Action by Written Consent. Any action which may be taken by
the Shareholders of the Trust or of a Series may be taken without a meeting if
Shareholders holding more than a majority of the Shares entitled to vote, except
when a larger vote is required by law or by any provision of this Trust
Instrument, shall consent to the action in writing. If the consents of all
Shareholders entitled to vote have not been solicited in writing and if the
unanimous written consent of all such Shareholders shall not have been received,
the Secretary shall give prompt notice to all Shareholders of actions approved
by the Shareholders without a meeting.

     ARTICLE VIII

     CUSTODIAN

     Section 8.1 Appointment and Duties. The Trustees shall at all times employ
a bank, a company that is a member of a national securities exchange, or a trust
company, each having capital, surplus and undivided profits of at least two
million dollars ($2,000,000) as custodian with authority as its agent:

     (1) to hold the securities owned by the Trust and deliver the same upon
written order or oral order confirmed in writing;

     (2) to receive and receipt for any moneys due to the Trust and deposit the
same in its own banking department or elsewhere as the Trustees may direct; and

     (3) to disburse such funds upon orders or vouchers; and the Trust may also
employ such custodian as its agent:

     (4) to keep the books and accounts of the Trust or of any Series or Class
and furnish clerical and accounting services; and

     (5) to compute, if authorized to do so by the Trustees, the Net Asset
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Value of any Series, or Class thereof, in accordance with the provisions
hereof;

all upon such basis of compensation as may be agreed upon between the Trustees
and the custodian.

     In accordance with the 1940 Act, the Trustees may also authorize the
custodian to employ one or more sub-custodians from time to time to perform such
of the acts and services of the custodian, and upon such terms and conditions,
as may be agreed upon between the custodian and such sub-custodian and approved
by the Trustees.

     Section 8.2 Central Certificate System. Subject to the 1940 Act, the
Trustees may direct the custodian to deposit all or any part of the securities
owned by the Trust in a system for the central handling of securities
established by a national securities exchange or a national securities
association, pursuant to which system all securities of any particular Class or
series of any issuer deposited within the system are treated as fungible and may
be transferred or pledged by bookkeeping entry without physical delivery of such
securities, provided that all such deposits shall be subject to withdrawal only
upon the order of the Trust or its custodians, sub-custodians or other agents.

     ARTICLE IX

     DISTRIBUTIONS AND REDEMPTIONS

     Section 9.1 Distributions.

          (a) The Trustees may from time to time declare and pay dividends or
other distributions with respect to any Series, or Class thereof. The amount of
such dividends or distributions and the payment of them and whether they are in
cash or any other Trust property shall be wholly in the discretion of the
Trustees.

          (b) Dividends and other distributions may be paid or made to the
Shareholders of record at the time of declaring a dividend or other distribution
or among the Shareholders of record at such other date or time or dates or times
as the Trustees shall determine, which dividends or distributions, at the
election of the Trustees, may be paid pursuant to a standing resolution or
resolutions adopted only once or with such frequency as the Trustees may
determine. All dividends and other distributions on Shares of a particular
Series shall be distributed pro rata to the Shareholders of that Series in
proportion to the number of Shares of that Series they held on the record date
established for such payment, except that such dividends and distributions shall
reflect expenses allocated to a particular Class of such Series. The Trustees
may adopt and offer to Shareholders such dividend reinvestment plans, cash
dividend payout plans or related plans as the Trustees shall deem appropriate.

          (c) Anything in this Trust Instrument to the contrary
notwithstanding, the Trustees may at any time declare and distribute a stock
dividend pro rata among the Shareholders of a particular Series, or Class
thereof, as of the record date of that Series fixed as provided in Section(b)
hereof.

     Section 9.2 Redemptions. In case any holder of record of Shares of a
particular Series desires to dispose of his Shares or any portion thereof, he
may deposit at the office of the transfer agent or other authorized agent of
that Series a written request or such other form of request as the Trustees may
from time to time authorize, requesting that the Series purchase the Shares in
accordance with this Section 9.2; and the Shareholder so requesting shall be
entitled to require the Series to purchase, and the Series or the Principal
Underwriter of the Series shall purchase his said Shares, but only at the Net
Asset Value thereof (as described in Section 9.3 of this Article IX). The Series
shall make payment for any such Shares to be redeemed, as aforesaid, in cash or
property from the assets of that Series and payment for such Shares shall be
made by the Series or the Principal Underwriter of the Series to the Shareholder
of record within seven (7) days after the date upon which the request is
effective. Upon redemption, shares shall become Treasury shares and may be
re-issued from time to time.

     Section 9.3 Determination of Net Asset Value and Valuation of Portfolio
Assets. The term "Net Asset Value" of any Series shall mean that amount of which
the assets of that Series exceeds its liabilities, all as determined by or under
the direction of the Trustees. Such value shall be determined separately for
each Series and shall be determined on such days and at such times as the
Trustees may determine. Such determination shall be made with respect to
securities for which market quotations are readily available, at the market
value of such securities; and with respect to other securities and assets, at
the fair value as determined in good faith by the Trustees; provided, however,
that the Trustees, without Shareholder approval, may alter the method of valuing
portfolio securities consistent with the 1940 Act. The Trustees may delegate any
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of their powers and duties under this Section 9.3 with respect to valuation of
assets and liabilities. The resulting amount, which shall represent the total
Net Asset Value of the particular Series, shall be divided by the total number
of shares of that Series outstanding at the time and the quotient so obtained
shall be the Net Asset Value per Share of that Series. At any time the Trustees
may cause the Net Asset Value per Share last determined to be determined again
in similar manner and may fix the time when such redetermined value shall become
effective. If, for any reason, the net income of any Series, determined at any
time, is a negative amount, the Trustees shall have the power with respect to
that Series (i) to offset each Shareholder's pro rata share of such negative
amount from the accrued dividend account of such Shareholder, or (ii) to reduce
the number of Outstanding Shares of such Series by reducing the number of Shares
in the amount of each Shareholder by a pro rata portion of that number of full
and fractional Shares which represents the amount of such excess negative net
income, or (iii) to cause to be recorded on the books of such Series an asset
account in the amount of such negative net income (provided that the same shall
thereupon become the property of such Series and shall not be paid to any
Shareholder), which account may be reduced by the amount of dividends declared
thereafter upon the Outstanding Shares of such Series on the day such negative
net income is experienced, until such asset account is reduced to zero;(iv) to
combine the methods described in clauses (i) and (ii) and (iii) of this
sentence; or (v) to take any other action they deem appropriate, in order to
cause (or in order to assist in causing) the Net Asset Value per Share of such
Series to remain at a constant amount per Outstanding Share immediately after
each such determination and declaration. The Trustees shall also have the power
not to declare a dividend out of net income for the purpose of causing the Net
Asset Value per Share to be increased. The Trustees shall not be required to
adopt, but may at any time adopt, discontinue or amend the practice of maintain-
ing the Net Asset Value per Share of the Series at a constant amount.

     Section 9.4 Suspension of the Right of Redemption. The Trustees may
declare a suspension of the right of redemption or postpone the date of payment
as permitted under the 1940 Act. Such suspension shall take effect at such time
as the Trustees shall specify but not later than the close of business on the
business day next following the declaration of suspension, and thereafter there
shall be no right of redemption or payment until the Trustees shall declare the
suspension at an end. In the case of a suspension of the right of redemption, a
Shareholder may either withdraw his request for redemption or receive payment
based on the Net Asset Value per Share next determined after the termination of
the suspension. In the event that any Series is divided into Classes, the
provisions of this Section 9.4, to the extent applicable as determined in the
discretion of the Trustees and consistent with applicable law, may be equally
applied to each such Class.

     Section 9.5 Redemption of Shares in Order to Qualify as Regulated
Investment Company. If the Trustees shall be of the opinion that direct or
indirect ownership of Shares of any Series has or may become concentrated in any
Person to an extent which would disqualify any Series as a regulated investment
company under the Internal Revenue Code, then the Trustees shall have the power
(but not the obligation) by lot or other means deemed equitable by them (i) to
call for redemption by any such person of a number, or principal amount, of
Shares sufficient to maintain or bring the direct or indirect ownership of
Shares into conformity with the requirements for such qualification and (ii) to
refuse to transfer or issue Shares to any person whose acquisition of the Shares
in question would result in such disqualification. The redemption shall be
effected at the redemption price and in the manner provided in this Article IX.
The holders of Shares shall upon demand disclose to the Trustees in writing such
information with respect to direct and indirect ownership of Shares as the
Trustees deem necessary to comply with the provisions of the Internal Revenue
Code, or to comply with the requirements of any other taxing authority.

     ARTICLE X

     LIMITATION OF LIABILITY AND INDEMNIFICATION

     Section 10.1 Limitation of Liability. A Trustee, when acting in such
capacity, shall not be personally liable to any person other than the Trust or a
beneficial owner for any act, omission or obligation of the Trust or any
Trustee. A Trustee shall not be liable for any act or omission in his capacity
as Trustee, or for any act or omission of any officer or employee of the Trust
or of any other person or party, provided that nothing contained herein or in
the Delaware Business Trust Act shall protect any Trustee against any liability
to the Trust or to Shareholders to which he would otherwise be subject by reason
willful misfeasance, bad faith, gross negligence or reckless disregard of the
duties involved in the conduct of the office of Trustee hereunder.

     Section 10.2 Indemnification. The Trust shall indemnify each of its
Trustees to the full extent permitted by law against all liabilities and
expenses (including amounts paid in satisfaction of judgments, in settlement, as
fines and penalties, and as counsel fees) reasonably incurred by such Trustee in
connection with the defense or disposition of any action, suit or other
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proceeding, whether civil or criminal, in which such Trustee may be involved or
with which such Trustee may be threatened, while as a Trustee or thereafter, by
reason of being or having been such a Trustee except with respect to any matter
as to which such Trustee shall have been adjudicated to have acted in bad faith,
or with willful misfeasance, gross negligence or reckless disregard of such
Trustee's duties.  In the event of a settlement, no indemnification shall be
provided unless there has been a determination that such Trustee did not engage
in willful misfeasance, bad faith, gross negligence or reckless disregard of the
duties involved in the conduct of his office, (i) by the court or other body
approving the settlement; (ii) by at least a majority of those Trustees who are
neither interested persons of the Trust nor are parties to the matter based upon
a review of readily available facts (as opposed to a full trial-type inquiry);
or (iii) by written opinion of independent legal counsel based upon a review of
readily available facts (as opposed to a full trial-type inquiry).  The rights
accruing to any person under these provisions shall not exclude any other right
to which such Trustee may be lawfully entitled, provided that no person may
satisfy any right of indemnity or reimbursement hereunder except out of the
property of the Trust. The Trustees may authorize advance payments in connection
with the indemnification under this Section 10.2, provided that the indemnified
person shall have given a written undertaking to reimburse the Trust in the
event it is subsequently determined that such Trustee is not entitled to such
indemnification.

     The Trust shall indemnify officers, and shall have the power to indemnify
representatives and employees of the Trust, to the same extent that Trustees are
entitled to indemnification pursuant to this Section 10.2.

     Section 10.3 Shareholders. In case any Shareholder or former Shareholder
of any Series shall be held to be personally liable solely by reason of his
being or having been a Shareholder of such Series and not because of his acts or
omissions or for some other reason, the Shareholder or former Shareholder (or
his heirs, executors, administrators or other legal representatives, or, in the
case of a corporation or other entity, its corporate or other general successor)
shall be entitled out of the assets belonging to the applicable Series to be
held harmless from and indemnified against all loss and expense arising from
such liability. The Trust, on behalf of the affected Series, shall, upon request
by the Shareholder, assume the defense of any claim made against the Shareholder
for any act or obligation of the Series and satisfy any judgment thereon from
the assets of the Series.

     ARTICLE XI

     MISCELLANEOUS

     Section 11.1 Trust Not a Partnership. It is hereby expressly declared that
a trust and not a partnership is created hereby. No Trustee hereunder shall have
any power to bind personally either the Trust's officers or any Shareholder. All
persons extending credit to, contracting with or having any claim against the
Trust or the Trustees may satisfy or enforce any debt, liability, obligation or
expense incurred, contracted for or otherwise existing with respect to the Trust
from the assets of the Trust only; and neither the Shareholders nor the
Trustees, nor any of their agents, whether past, present or future, shall be
personally liable therefor.

     Section 11.2 Trustees' Good Faith Action, Expert Advice, No Bond or
Surety. The exercise by the Trustees of their powers and discretions hereunder
in good faith and with reasonable care under the circumstances then prevailing
shall be binding upon everyone interested. Subject to the provisions of Article
X hereof, the Trustees shall not be liable for errors of judgment or mistakes of
fact or law. The Trustees may take advice of counsel or other experts with
respect to the meaning and operation of this Trust Instrument, and subject to
the provisions of Article X hereof, shall be under no liability for any act or
omission in accordance with such advice or for failing to follow such advice.
The Trustees shall not be required to give any bond as such, nor any surety if a
bond is obtained.

     Section 11.3 Establishment of Record Dates. The Trustees may close the
Share transfer books of the Trust for a period not exceeding ninety (90) days
preceding the date of any meeting of Shareholders, or the date for the payment
of any dividends or other distributors, or the date for the allotment of rights,
or the date when any change or conversion or exchange of Shares shall go into
effect; or in lieu of closing the stock transfer books as aforesaid, the
Trustees may fix in advance a date, not exceeding ninety (90) days preceding the
date of any meeting of Shareholders, or the date for payment of any dividend or
other distribution, or the date for the allotment of rights, or the date when
any change or conversion or exchange of Shares shall into effect, as a record
date for the determination of the Shareholders entitled to notice of, and to
vote at, any such meeting, or entitled to receive payment of any such dividend
or other distribution, or to any such allotment of rights, or to exercise the
rights in respect of any such change, conversion or exchange of Shares, and in
such case such Shareholders and only such Shareholders as shall be Shareholders
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of record on the date so fixed shall be entitled to such notice of, and to vote
at, such meeting, or to receive payment of such dividend or other distribution,
or to receive such allotment or rights, or to exercise such rights, as the case
may be, notwithstanding any transfer of any Shares on the books of the Trust
after any such record date fixed as aforesaid.

     Section 11.4 Termination of Trust or Series.

          (a) This Trust shall continue without limitation of time but subject
to the provisions of subsection (b) of this Section 11.4.

          (b) The Trustees may

               (i) sell and convey all or substantially all of the assets of
the Trust or any Series to another trust, partnership, association or
corporation, or to a separate series of shares thereof, organized under the laws
of any state, for adequate consideration which may include the assumption of all
outstanding obligations, taxes and other liabilities, accrued or contingent, of
the Trust or any Series, and which may include shares of beneficial interest,
stock or other ownership interests of such trust, partnership, association or
corporation or of a series thereof; or

               (ii) at any time sell and convert into money all of the
assets of the Trust or any Series and provide for the termination and
liquidation of the Trust or any Series.

     Upon making reasonable provision, in the determination of the Trustees,
for the payment of all such liabilities in either (i) or (ii), by such
assumption or otherwise, the Trustees shall distribute the remaining proceeds or
assets (as the case may be) of each Series (or Class) ratably among the
holders of Shares of that Series then outstanding.

          (c) Upon completion of the distribution of the remaining proceeds or
the remaining assets as provided in subsection (b), the Trust or any affected
Series shall terminate and the Trustees and the Trust shall be discharged of any
and all further liabilities and duties hereunder and the right, title and
interest of all parties with respect to the Trust or Series shall be canceled
and discharged.

     Upon termination of the Trust, following completion of winding up of its
business, the Trustees shall cause a certificate of cancellation of the Trust's
certificate of trust to be filed in accordance with the Delaware Business Trust
Act, which certificate of cancellation may be signed by any one Trustee.

     Section 11.5 Reorganization. Anything in this Trust Instrument to the
contrary notwithstanding, the Trustees, in order to change the form of
organization and/or domicile of the Trust, may, without prior Shareholder
approval, (i) cause the Trust to merge or consolidate with or into one or more
trusts, partnerships, associations or corporations which is formed, organized or
existing under the laws of a state, commonwealth possession or colony of the
United States or (ii) cause the Trust to incorporate under the laws of Delaware.
Any agreement of merger or consolidation or certificate of merger may be signed
by a majority of the Trustees. Pursuant to and in accordance with the provisions
of Section 3815(f) of the Delaware Business Trust Act, and notwithstanding
anything to the contrary contained in this Trust Instrument, an agreement of
merger or consolidation approved by the Trustees in accordance with this Section
11.5 may effect any amendment to the Trust Instrument or effect the adoption of
a new trust instrument of the Trust if it is the surviving or resulting trust in
the merger or consolidation. Any merger or consolidation of the Trust other than
as described in the foregoing provisions of this Section 11.5 shall, in addition
to the approval of the Trustees, require the approval of the holders of a
majority of the Outstanding Shares.

     Section 11.6 Filing of Copies, References, Headings. The original or a
copy of this Trust Instrument and of each amendment hereof or Trust Instrument
supplemental hereto shall be kept at the office of the Trust where it may be
inspected by any Shareholder. Anyone dealing with the Trust may rely on a
certificate by an officer or Trustee of the Trust as to whether or not any such
amendments or supplements have been made and as to any matters in connection
with the Trust hereunder, and with the same effect as if it were the original,
may rely on a copy certified by an officer or Trustee of the Trust to be a copy
of this Trust Instrument or of any such amendment or supplemental Trust
Instrument. In this Trust Instrument or in any such amendment or supplemental
Trust Instrument, references to this Trust Instrument, and all expressions like
"herein," "hereof" and "hereunder," shall be deemed to refer to this Trust
Instrument as amended or affected by any such supplemental Trust Instrument. All
expressions like "his", "he" and "him", shall be deemed to include the feminine
and neuter, as well as masculine, genders. Headings are placed herein for
convenience of reference only and in case of any conflict, the text of this
Trust Instrument rather than the headings, shall control. This Trust Instrument
may be executed in any number of counterparts each of which shall be deemed an
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original.

     Section 11.7 Applicable Law. The trust set forth in this instrument is
made in the State of Delaware, and the Trust and this Trust Instrument, and the
rights and obligations of the Trustees and Shareholders hereunder, are to be
governed by and construed and administered according to the Delaware Business
Trust Act and the laws of said State; provided, however, that there shall not be
applicable to the Trust, the Trustees or this Trust Instrument (a) the
provisions of Section 3540 of Title 12 of the Delaware Code or (b) any
provisions of the laws (statutory or common) of the State of Delaware(other
than the Delaware Business Trust Act) pertaining to trusts which relate to or
regulate (i) the filing with any court or governmental body or agency of trustee
accounts or schedules of trustee fees and charges, (ii) affirmative requirements
to post bonds for trustees, officers, agents or employees of a trust, (iii)the
necessity for obtaining court or other governmental approval concerning the
acquisition, holding or disposition of real or personal property, (iv) fees or
other sums payable to trustees, officers, agents or employees of a trust,(v)
the allocation of receipts and expenditures to income or principal, (vi)
restrictions or limitations on the permissible nature, amount or concentration
of trust investments or requirements relating to the titling, storage or other
manner of holding of trust assets, or (vii) the establishment of fiduciary or
other standards or responsibilities or limitations on the acts or powers of
trustees, which are inconsistent with the limitations or liabilities or
authorities and powers of the Trustees set forth or referenced in this Trust
Instrument. The Trust shall be of the type commonly called a "business trust",
and without limiting the provisions hereof, the Trust may exercise all powers
which are ordinarily exercised by such a trust under Delaware law. The Trust
specifically reserves the right to exercise any of the powers or privileges
afforded to trusts or actions that may be engaged in by trusts under the
Delaware Business Trust Act, and the absence of a specific reference herein to
any such power, privilege or action shall not imply that the Trust may not
exercise such power or privilege or take such actions.

     Section 11.8 Amendments. Except as specifically provided herein, the
Trustees may, without shareholder vote, amend or otherwise supplement this Trust
Instrument by making an amendment, a Trust Instrument supplemental hereto or an
amended and restated trust instrument. Shareholders shall have the right to vote
(i) on any amendment which would affect their right to vote granted in Section
7.1 of Article VII hereof, (ii) on any amendment to this Section 11.8, (iii) on
any amendment as may be required by law and (iv) on any amendment submitted to
them by the Trustees. Any amendment required or permitted to be submitted to
Shareholders which, as the Trustees determine, shall affect the Shareholders of
one or more Series shall be authorized by vote of the Shareholders of each
Series affected and no vote of shareholders of a Series not affected shall be
required. Anything in this Trust Instrument to the contrary notwithstanding, any
amendment to Article X hereof shall not limit the rights to indemnification or
insurance provided therein with respect to action or omission of Covered Persons
prior to such amendment.

     Section 11.9 Fiscal Year. The fiscal year of the Trust shall end on a
specified date as determined from time to time by the Trustees.

     Section 11.10 Use of the Name "Third Avenue Trust". The name "Third Avenue
Trust," and all rights to the use thereof belong to EQSF Advisers, Inc., the
investment adviser of the Trust. EQSF Advisers, Inc. has consented to the use by
the Trust of such name. 

     Section 11.11 Provisions in Conflict with Law. The provisions of this
Trust Instrument are severable, and if the Trustees shall determine, with the
advice of counsel, that any of such provisions is in conflict with the 1940 Act,
the regulated investment company provisions of the Internal Revenue Code or with
other applicable laws and regulations, the conflicting provision shall be deemed
never to have constituted a part of this Trust Instrument; provided, however,
that such determination shall not affect any of the remaining provisions of this
Trust Instrument or render invalid or improper any action taken or omitted prior
to such determination. If any provision of this Trust Instrument shall be held
invalid or unenforceable in any jurisdiction, such invalidity or
unenforceability shall attach only to such provision in such jurisdiction and
shall not in any manner affect such provisions in any other jurisdiction or any
other provision of this Trust Instrument in any jurisdiction.

     IN WITNESS WHEREOF, the undersigned, being the initial Trustee of the
Trust, has executed this Trust Instrument this 31 st day of October, 1996.

                                        /s/ David M Barse
                                        ___________________________
                                        David M. Barse, Trustee

<PAGE>
Certificate of Trust
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of

 Third Avenue Trust

     This Certificate of Trust executed on this the 29th day of October,  1996
for the purpose of organizing a business trust pursuant to the Delaware Business
Trust Act, 12 Del. C. ss3801 et seq. (the "Act").

     The undersigned hereby certifies as follows:

     1.   Name.   The name of the business trust is: Third Avenue Trust (the
"Trust").

     2.   Registered Investment Company.   The Trust is or will become a
registered investment company under the Investment Company Act of 1940, as
amended.

     3.   Registered Office and Registered Agent.   The registered office of
the Trust in the State of Delaware is located at Corporation Trust Center, 1209
Orange Street, Wilmington, Delaware  19801.  The name of the registered agent of
the Trust for service of process at such location is The Corporation Trust
Company.

     4.   Notice of Limitation of Liabilities of Series.   Notice is hereby
given that the Trust is or may hereafter be constituted a series trust. The
debts, liabilities, obligations and expenses incurred, contracted for or
otherwise existing with respect to any particular series shall be enforceable
against the assets of such series only, and not against the assets of the Trust
generally.

     IN WITNESS WHEREOF, the undersigned, being all of the Trustees of the
Trust, have duly executed this Certificate of Trust as of the day and year first
above written.

                                   /S/ David M. Barse
                                   ________________________________
                                        David M. Barse, Trustee
</TEXT>
</DOCUMENT>
<DOCUMENT>
<TYPE>EX-99.2
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     Third Avenue Trust

     By-Laws Dated:   October 31, 1996

     Principal Place of Business:

     767 Third Avenue
     New York, New York 10017-2023
<PAGE>
<PAGE>
    THIRD AVENUE TRUST

     BY-LAWS

          These By-laws of Third Avenue Trust (the "Trust"), a Delaware
Business Trust, are subject to the Trust Instrument of the Trust dated October
__, 1996, as from time to time amended, supplemented or restated (the
"Trust Instrument").  Capitalized terms used herein which are defined in the 
Trust Instrument are used as therein defined.

     ARTICLE I

     PRINCIPAL OFFICE

          The principal office of the Trust shall be located in such location
as the Trustees may from time to time determine.  The Trust may establish and
maintain such other offices and places of business as the Trustees may from time
to time determine.

     ARTICLE II

     OFFICERS AND THEIR ELECTION

          Section 2.1  Officers.  The officers of the Trust shall be a
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President, a Treasurer, a Secretary, and such other officers as the Trustees may
from time to time elect.  It shall not be necessary for any Trustee or other
officer to be a holder of Shares in the Trust.

          Section 2.2  Election of Officers.  Two or more offices may be held
by a single person.  Subject to the provisions of Section 2.3 hereof, the
officers shall hold office until their successors are chosen and qualified and
serve at the pleasure of the Trustees.

          Section 2.3  Resignations.  Any officer of the Trust may resign by
filing a written resignation with the President, the Secretary or the Trustees,
which resignation shall take effect on being so filed or at such later time as
may be therein specified.

     ARTICLE III

     POWERS AND DUTIES OF OFFICERS AND TRUSTEES

          Section 3.1  Chief Executive Officer.  Unless the Trustees have
designated the Chairman as the chief executive officer of the Trust, the
President shall be the chief executive officer of the Trust.  Subject to the
direction of the Trustees, the chief executive officer shall have general
administration of the business and policies of the Trust.  Except as the
Trustees may otherwise order, the chief executive officer shall have the power
to grant, issue, execute or sign such powers of attorney, proxies,agreements or
other documents as may be deemed advisable or necessary in the furtherance of
the interests of the Trust or any Series thereof.  He shall also have the power
to employ attorneys, accountants and other advisers and agents and counsel for<PAGE>
<PAGE>
the Trust.  If the President is not the chief executive officer, he shall
perform such duties as the Trustees or the chief executive officer may from time
to time designate and, at the request or in the absence or disability of the
chief executive officer, may perform all the duties of the chief executive
officer and, when so acting, shall have all the powers of and be subject to all
the restrictions upon the chief executive officer.

          Section 3.2  Treasurer.  The Treasurer shall be the principal
financial and accounting officer of the Trust.  He shall deliver all funds and
securities of the Trust which may come into his hands to such company as the
Trustees shall employ as Custodian in accordance with the Trust Instrument and
applicable provisions of law.  He shall make annual reports regarding the
business and condition of the Trust, which reports shall be preserved in Trust
records, and he shall furnish such other reports regarding the business and
condition of the Trust as the Trustees may from time to time require.  The
Treasurer shall perform such additional duties as the Trustees or the chief
executive officer may from time to time designate.

          Section 3.3  Secretary.  The Secretary shall record in books kept
for the purpose all votes and proceedings of the Trustees and the Shareholders
at their respective meetings.  He shall have the custody of the seal of the
Trust.  The Secretary shall perform such additional duties as the Trustees or
the chief executive officer may from time to time designate.

          Section 3.4  Vice President.  Any Vice President of the Trust shall
perform such duties as the Trustees or the chief executive officer may from time
to time designate.  At the request or in the absence or disability of the
President, the most senior Vice President present and able to act may perform
all the duties of the President and, when so acting, shall have all the powers
of and be subject to all the restrictions upon the President.

          Section 3.5  Assistant Treasurer.  Any Assistant Treasurer of the
Trust shall perform such duties as the Trustees or the Treasurer may from time
to time designate, and, in the absence of the Treasurer, the most senior
Assistant Treasurer present and able to act may perform all the duties of the
Treasurer.

          Section 3.6  Assistant Secretary.  Any Assistant Secretary of the
Trust shall perform such duties as the Trustees or the Secretary may from time
to time designate, and, in the absence of the Secretary, the most senior
Assistant Secretary present and able to act may perform all the duties of the
Secretary.

          Section 3.7  Subordinate Officers.  The Trustees from time to time
may appoint such other officers or agents as they may deem advisable, each of
whom shall have such title, hold office for such period, have such authority and
perform such duties as the Trustees may determine.

          Section 3.8  Surety Bonds.  The Trustees may require any officer or
agent of the Trust to execute a bond (including, without limitation, any bond
required by the Investment Company Act of 1940 ("1940 Act") in such sum and with
such surety or sureties as the Trustees may determine, conditioned upon the
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faithful performance of his duties to the Trust including responsibility for
negligence and for the accounting of any of the Trust's property, funds or
securities that may come into his hands.

          Section 3.9  Removal.  Any officer may be removed from office at any
time by the Trustees.

          Section 3.10   Remuneration.  The salaries or other compensation, if
any, of the officers of the Trust shall be fixed from time to time by resolution
of the Trustees.

     ARTICLE IV

     SHAREHOLDERS' MEETINGS

          Section 4.1  Notices.  Notices of any meeting of the Shareholders
shall be given by the Secretary by delivering or mailing, postage prepaid, to
each Shareholder entitled to vote at said meeting, written or printed
notification of such meeting at least fifteen days before the meeting, to such
address as may be registered with the Trust by the Shareholder.  Notice of any
Shareholder meeting need not be given to any Shareholder if a written waiver of
notice, executed before or after such meeting, is filed with the record of such
meeting, or to any Shareholder who shall attend such meeting in person or by
proxy.  Notice of adjournment of a Shareholders' meeting to another time or
place need not be given, if such time and place are announced at the meeting or
reasonable notice is given to persons present at the meeting.

          Section 4.2  Voting-Proxies.  Subject to the provisions of the Trust
Instrument, Shareholders entitled to vote may vote either in person or by proxy,
provided that either (i) an instrument authorizing such proxy to act is executed
by the Shareholder in writing and dated not more than eleven months before the
meeting, unless the instrument specifically provides for a longer period or(ii)
the Trustees adopt by resolution an electronic, telephonic, computerized or
other alternative to execution of a written instrument authorizing the proxy to
act, which authorization is received not more than eleven months before the
meeting.  Proxies shall be delivered to the Secretary of the Trust or other
person responsible for recording the proceedings before being voted.  A proxy
with respect to Shares held in the name of two or more persons shall be valid if
executed by one of them unless at or prior to exercise of such proxy the Trust
receives a specific written notice to the contrary from any one of them. Unless
otherwise specifically limited by their terms, proxies shall entitle the holder
thereof to vote at any adjournment of a meeting.  A proxy purporting to be<PAGE>
<PAGE>
exercised by or on behalf of a Shareholder shall be deemed valid unless
challenged at or prior to its exercise and the burden of proving invalidity
shall rest on the challenger.  At all meetings of the Shareholders, unless the
voting is conducted by inspectors, all questions relating to the qualifications
of voters, the validity of proxies, and the acceptance or rejection of votes
shall be decided by the Chairman of the meeting.  Except as otherwise provided
herein or in the Trust Instrument, all matters relating to the giving, voting or
validity of proxies shall be governed by the General Corporation Law of the
State of Delaware relating to proxies, and judicial interpretations thereunder,
as if the Trust were a Delaware corporation and the Shareholders were
shareholders of a Delaware corporation.

          Section 4.5  Place of Meeting.  All meetings of the Shareholders
shall be held at such places as the Trustees may designate.

     ARTICLE V

     SHARES OF BENEFICIAL INTEREST

          Section 5.1  Share Certificate.  No certificates certifying the
ownership of Shares shall be issued except as the Trustees may otherwise
authorize.  The Trustees may issue certificates to a Shareholder of any Series
or class thereof for any purpose and the issuance of a certificate to one or
more Shareholders shall not require the issuance of certificates generally. In
the event that the Trustees authorize the issuance of Share certificates, such
certificates shall be in the form prescribed from time to time by the Trustees
and shall be signed by the President or a Vice President and by the Treasurer,
Assistant Treasurer, Secretary or Assistant Secretary.  Such signatures may be
facsimiles if the certificate is signed by a transfer or shareholder services
agent or by a registrar, other than a Trustee, officer or employee of the Trust.
In case any officer who has signed or whose facsimile signature has been placed
on such certificate shall  have ceased to be such officer before such
certificate is issued, it may be issued by the Trust with the same effect as if
he or she were such officer at the time of its issue.
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          Section 5.2  Loss of Certificate.  In case of the alleged loss or
destruction or the mutilation of a Share certificate, a duplicate certificate
may be issued in place thereof, upon such terms as the Trustees may prescribe.

          Section 5.3  Discontinuance of Issuance of Certificates.  The
Trustees may at any time discontinue the issuance of Share certificates and may,
by written notice to each Shareholder, require the surrender of Share
certificates to the Trust for cancellation.  Such surrender and cancellation
shall not affect the ownership of Shares of the Trust.

<PAGE>
<PAGE>
     ARTICLE VI

     INSPECTION OF BOOKS

          The Trustees shall from time to time determine whether and to what
extent, and at what times and places, and under what conditions and regulations
the accounts and books of the Trust or any of them shall be open to the
inspection of the Shareholders; and no Shareholder shall have any right to
inspect any account or book or document of the Trust except as conferred by law
or otherwise by the Trustees.

     ARTICLE VII

     SEAL

          The seal of the Trust shall be circular in form bearing the
inscription:

     "THIRD AVENUE TRUST -- 1996

     THE STATE OF DELAWARE"

          The form of the seal shall be subject to alteration by the Trustees
and the seal may be used by causing it or a facsimile to be impressed or affixed
or printed or otherwise reproduced.

          Any officer or Trustee of the Trust shall have authority to affix
the seal of the Trust to any document, instrument or other paper executed and
delivered by or on behalf of the Trust; however, unless otherwise required by
the Trustees, the seal shall not be necessary to be placed on and its absence
shall not impair the validity of, any document, instrument, or other paper
executed by or on behalf of the Trust.

     ARTICLE VIII

     AMENDMENTS

          These By-laws may be amended from time to time by the Trustees.

     ARTICLE IX

     HEADINGS

          Headings are placed in these By-laws for convenience of reference
only and, in case of any conflict, the text of these By-laws rather than the
headings shall control.
</TEXT>
</DOCUMENT>
<DOCUMENT>
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CONSENT OF INDEPENDENT ACCOUNTANTS

We hereby consent to the incorporation by reference into the Prospectus and
Statement of Additional Information of Third Avenue Trust constituting
parts of this initial registration statement on Form N-1A (the
"Registration Statement") of our report dated December 11, 1996, relating
to the financial statements and financial highlights appearing in the
October 31, 1996 Annual Report to Shareholders of Third Avenue Value Fund,
Inc., which is also incorporated by reference into the Registration
Statement.  We also consent to the references to us under the heading
"Financial Highlights" in the Prospectus and under the heading "Financial
Statements" in the Statement of Additional Information.

PRICE WATERHOUSE LLP
1177 Avenue of the Americas
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New York, New York 10036
January 20, 1997
</TEXT>
</DOCUMENT>
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<TYPE>EX-99.17
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<TEXT>

                                POWER OF ATTORNEY

  KNOW ALL MEN BY THESE PRESENTS, that each of the  undersigned hereby
  appoints Martin J. Whitman and David M. Barse, and each of them, his
  true and lawful attorneys-in-fact and agents with full power of substitution
  and resubstitution, for the undersigned, in the place and stead of the
  undersigned, to sign the Registration Statement of Third Avenue Trust
  under the Securities Act of 1933 and the Investment Company Act of 1940 and
  any and all amendments (including post-effective amendments) to the
  Registration Statement and to file the same, with all exhibits thereto
  and other documents in connection therewith, with the Securities and
  Exchange Commission, granting unto said attorneys-in-fact and agents,
  and each of them, full power and authority to do and perform each and
  every act and  thing requisite and necessary to be done in and about the
  premises, as fully to all intents and purposes as he might or could do in
  person, hereby ratifying and confirming all that said attorneys-in-fact
  and agents or any of them or their substitute or substitutes, may lawfully
  do or cause to be done by virtue hereof.

  This Power of Attorney may be executed in multiple counterparts, each of
  which shall be deemed an original, but which shall together constitute
  one instrument.

  /s/ MARTIN J. WHITMAN                         /s/ DONALD RAPPAPORT 
    -------------------                            ------------------
      Martin J. Whitman, Chairman of the Board      Donald Rappaport, Trustee

  /s/ PHYLLIS W. BECK                           /S/ MARTIN SHUBIK
    ------------------                             ------------------
      Phyllis W. Beck                               Martin Shubik

  /s/ TIBOR FABIAN                              /S/ MYRON M. SHEINFELD
    -------------------                            --------------------
      Tibor Fabian                                  Myron M. Sheinfeld

  /s/ GERALD HELLERMAN                         /S/ CHARLES C. WALDEN
    -------------------                            -------------------
      Gerald Hellerman                             Charles C. Walden

  /S/ MARVIN MOSER
    -------------------
      Marvin Moser

</TEXT>
</DOCUMENT>
<DOCUMENT>
<TYPE>EX-27
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<TEXT>

<TABLE> <S> <C>

        <S> <C>

<ARTICLE> 6
<CIK> 0001031661
<NAME> THIRD AVENUE VALUE FUND, INC.

<S>                             <C>
<PERIOD-TYPE>                   YEAR
<FISCAL-YEAR-END>                          OCT-31-1996
<PERIOD-END>                               OCT-31-1996
<INVESTMENTS-AT-COST>                      474,496,337
<INVESTMENTS-AT-VALUE>                     581,313,555
<RECEIVABLES>                                2,370,251
<ASSETS-OTHER>                               1,629,793
<OTHER-ITEMS-ASSETS>                                 0
<TOTAL-ASSETS>                             585,313,599
<PAYABLE-FOR-SECURITIES>                    16,539,145
<SENIOR-LONG-TERM-DEBT>                              0
<OTHER-ITEMS-LIABILITIES>                    1,927,113
<TOTAL-LIABILITIES>                         18,466,258
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<SENIOR-EQUITY>                                      0
<PAID-IN-CAPITAL-COMMON>                   447,598,572
<SHARES-COMMON-STOCK>                            8,840
<SHARES-COMMON-PRIOR>                           14,525
<ACCUMULATED-NII-CURRENT>                   10,389,192
<OVERDISTRIBUTION-NII>                               0
<ACCUMULATED-NET-GAINS>                      2,019,034
<OVERDISTRIBUTION-GAINS>                             0
<ACCUM-APPREC-OR-DEPREC>                   106,817,178
<NET-ASSETS>                               566,847,341
<DIVIDEND-INCOME>                            3,407,136
<INTEREST-INCOME>                           12,671,945
<OTHER-INCOME>                               1,036,437
<EXPENSES-NET>                               5,334,622
<NET-INVESTMENT-INCOME>                     11,780,896
<REALIZED-GAINS-CURRENT>                     4,081,799
<APPREC-INCREASE-CURRENT>                   45,559,872
<NET-CHANGE-FROM-OPS>                       61,422,567
<EQUALIZATION>                                       0
<DISTRIBUTIONS-OF-INCOME>                    6,118,869
<DISTRIBUTIONS-OF-GAINS>                     2,245,595
<DISTRIBUTIONS-OTHER>                                0
<NUMBER-OF-SHARES-SOLD>                     12,005,739
<NUMBER-OF-SHARES-REDEEMED>                  3,490,332
<SHARES-REINVESTED>                            325,226
<NET-CHANGE-IN-ASSETS>                     254,124,976
<ACCUMULATED-NII-PRIOR>                      4,586,481
<ACCUMULATED-GAINS-PRIOR>                            0
<OVERDISTRIB-NII-PRIOR>                              0
<OVERDIST-NET-GAINS-PRIOR>                           0
<GROSS-ADVISORY-FEES>                        3,976,741
<INTEREST-EXPENSE>                                   0
<GROSS-EXPENSE>                              5,334,622
<AVERAGE-NET-ASSETS>                       441,706,141
<PER-SHARE-NAV-BEGIN>                            21.53
<PER-SHARE-NII>                                   0.53
<PER-SHARE-GAIN-APPREC>                           2.76
<PER-SHARE-DIVIDEND>                              0.41
<PER-SHARE-DISTRIBUTIONS>                         0.15
<RETURNS-OF-CAPITAL>                                 0
<PER-SHARE-NAV-END>                              24.26
<EXPENSE-RATIO>                                   1.21
<AVG-DEBT-OUTSTANDING>                               0
<AVG-DEBT-PER-SHARE>                                 0

</TEXT>
</DOCUMENT>
</SEC-DOCUMENT>
-----END PRIVACY-ENHANCED MESSAGE-----
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Philip T. Taylor

From: Wagner, Jonathan M. <jwagner@KRAMERLEVIN.com>
Sent: Thursday, March 10, 2016 3:44 PM
To: Jeffrey S. Abraham
Cc: Philip T. Taylor; Coffey, Sean
Subject: RE: Third Avenue

Not sure; we are working on it.

Jonathan M. Wagner
Partner

KRAMER LEVIN
NAFTALIS & FRANKEL LLP

1177 Avenue of the Americas
New York, New York 10036
O: 212-715-9393 | F: 212-715-8393 | M: 917-951-8228
jwagner@kramerlevin.com  
view bio
www.kramerlevin.com

This communication (including any attachments) is intended solely for the recipient(s) named above and may contain information that is confidential, privileged or 
legally protected. Any unauthorized use or dissemination of this communication is strictly proh bited. If you have received this communication in error, please 
immediately notify the sender by return e-mail message and delete all copies of  the original communication. Thank you for your cooperation.

From: Jeffrey S. Abraham [mailto:JAbraham@aftlaw.com]
Sent: Thursday, March 10, 2016 3:32 PM 
To: Wagner, Jonathan M. 
Cc: Philip T. Taylor 
Subject: Third Avenue 

Dear Jonathan,

When do you anticipate beginning the production of documents responsive to the books and records demand?

Very truly yours,
Jeff Abraham

Jeffrey S. Abraham 
Abraham, Fruchter & Twersky, LLP 
One Penn Plaza
Suite 2805 
New York, NY 10119
tel:  212.279.5050
fax: 212.279.3655 

Redacted: Irrelevant
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= = = = = = = = = = = = = = = = = = = = =
NOTICE  
This e-mail message is intended only for the named recipient(s) above. It may contain confidential information that is privileged or that constitutes attorney work 
product. If you are not the intended recipient, you are hereby notified that any dissemination, distribution or copying of this e-mail and any attachment(s) is strictly 
prohibited. If you have received this e-mail in error, please immediately notify the sender by replying to this e-mail and delete the message and any attachment(s) from 
your system. Thank you.  
= = = = = = = = = = = = = = = = = = = = =
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Customer Focus
New Customer Center
Small Business Center
Service Guide
Customer Support

Company Information
About FedEx
Careers
Investor Relations
Subscribe to FedEx email
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Other Resources
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Developer Resource Center
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FedEx CrossBorder
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FedEx TechConnect
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FedEx  Tracking®

Travel History

-

-

-

Shipment Facts

Date/Time Activity Location

4/11/2016 - Monday

10:31 am Delivered NY

7:51 am On FedEx vehicle for delivery NEW YORK, NY

4/09/2016 - Saturday

12:06 pm At local FedEx facility NEW YORK, NY

Package not due for delivery
12:06 pm At local FedEx facility NEW YORK, NY

9:00 am Departed FedEx location NEWARK, NJ

4/08/2016 - Friday

11:25 pm Arrived at FedEx location NEWARK, NJ

7:26 pm Picked up NEW YORK, NY

4:06 pm Picked up NEW YORK, NY

Tendered at FedEx Office

810011798009

Delivered
Signed for by: R.GONZALEZ

Ship date:

Fri 4/08/2016

NEW YORK, NY US

Actual delivery:

Mon 4/11/2016 10:31 am

NY US

Tracking
number 810011798009

Delivered To Mailroom

Terms Shipper

Special handling
section Deliver Weekday

Service FedEx Standard Overnight

Total pieces 1

Packaging FedEx Envelope

Shipping Tracking Manage Learn FedEx Office ®

LocationsSupportMy Profile English

Login

Track your package or shipment with FedEx Tracking https://www.fedex.com/apps/fedextrack/?action=track&trackingnumber...

1 of 1 4/15/2016 2:27 PM





Info

From: Info
Sent: Friday, April 08, 2016 2:07 PM
To: jwagner@kramerlevin.com
Cc: Philip T. Taylor; Jeff Abraham
Subject: Krasner v. Third Avenue Trust, C.A. No. 12113-VCL (Del. Ch.)
Attachments: Ltr.Board.Third Ave.4.8.16.pdf

Mr. Wagner,

Please see the attached letter from Jeffrey Abraham regarding the above referenced matter. If you have any questions
or concerns please feel free to contact us.

Best regards,

Frances Leggiere
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