
September 30,2004 

Amme L. 
Director 

secwities aad Exchange Commission 
450 Fifth S M  N.W. 
Washington, DC 20549 

Meion of Market Skqghtion 

"he Boston Stock Exchange ("BSE") is requesting an extension of the exemption granted 
to ths BSE on Pebnrtuy 4,2004 €rurn the Requb.eroerrt to Pay tbeNew Pwticipant Fee as 
requked under the Plan fbr the Purpose of Creating and operating rn Intermarket Options 
Li&qge ("Linkage P W )  (See Sections 4 (c) (iv), 5 (c) (ii) and 1 I (b) therein). 

The BSE has Consistently objected to the new participant fke established by the Llnkage 
Plan qperatiag Committee ("OLAOC" m''opmting committee") for mmms EWKMH, 
some of which are noted herein, including the ME'S inability to review documentation of 
the coati twing atbitzuted to 8 f i . '  TIW L- plan provision that dmrizts h 
operat@ committee to establish the new participant fke, does not provide any standards 
or objective criteria whatsoever that would &le a new participant to determine what 
methodology is being applied in determining the fbe2 The only language that provides a 
general ref=- for guidance mes, "the participation fix shall reasonably reflect a new 
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Participant’s pro mta b e  of cusu iditidly devebpiag the Linkage, rn well t28 any 
additional development costs the Participants incut in maintaining and enhancing the 
Linkage.” 





Option Linkage Authority Operating Committee 
do Edward &. Provost 
Chicago W d  @tiom Exchange 
400 South La Salk Street 
CMCag0,IL mm5 

The Boston Stock Exchange has reyiewed your letter of December 23,2Qo3 on 
behalf of the Option Linkage Authority ("OLA") Operating Committee that again, has 
rejected an offer h m  the BSE to pay what it believes to be, a f&ir and reasonable new 
partkipapt fw. In p.rticular, the BSE increased its original offer of $63,660 to $163,660 
in its letter of Dwmber 5,2003. The Committee however, has remained firm at its 
,September 15,2003 new patkipant fee proposal of $439,377. 

It is quite clear that the BSE's desire to pay a reasmtible fee, based on its ability 
to receive and evaluate documentation of the actuat costs, is being dismissed without any 
effort on the part of the C o e e  to address the questions raised by the BSE in its 
earlier letters, nor provide the docutnentation requested.' In fact, since September 15, 
2003 we'have made no prop- whatsower other than an exchange of letters and an 
increasing level o€fbstmtion as BSE approaches a launch date for BOX. 

- -- 
The Committee, in its last two letters, has chosen instead, to reiterate its authority 

to calculate and administer the new participant fix "in complete compliance with the 
relevant terms of the Plan.. .approved by the Securities and Exchange Cgmmissioa." Tn 
addition, OLA has interpreted Section 1 I@) ofthe plan2, "to ensure that the significant 



costs o f  pelttian the Plm d m e n t  (emphasis added), the related technical 
documentation the cost assoCiated With building and mainWng the linkage system 
hub to be considered when calculating a new partkipant’s entry fke”, as the htemkd 
meaning of this section. Section H(b) is silent as to any intent to include pro rsrta costs 
for drafting this Linkage Plan Further, OLA stated that the BSE could h v e  voiced its 
concerns with this provision during the public comment period if it was unhappy with it. 

II The BS&, as you know, did not how; nor could it have known h m  the rule 
~ filing, that the intent of the Committee WBS to include cost criteria that had never before 
been part of any new participant fw to a National Plan (such as the ITS Plan, NASDAQ 
UTP Plan and the CTA Plan). The BSE and other National Plan participants are fhmiliar 
with development ‘costs md related maintenance to the systems which support each Plan? 
To date, no National Plari Carnmktm has assessed the costs of their own staff3 time and 
travel expenses to discuss the Plaq language itseK 

‘ 

The BSE has dso opposed the muunt of the fee and methodology used by OLA 
in arciying at the $439,377 fm because of the highly speculative nature of the “costs” 
which are established and multiplied by 5. Though the Committee oEered to answer any 
questions we may have had in each of their letters, no answers have been given that could 
specifically address the arbitrary financial estimates (hours expected and hourly rates) 
that were used to calculate the h. Jir fkt, the fees include hourly rates of $300 and $150 
per hour. Based on our projection of an annual salary, these ratestwould indicate that the 
average salary levels for each o f  the 5 QLA representatives i s  $624JOU0 (assuming also, 
fiinge benefits were factored into this rate) and halfthat salary for the technical st&. We 
would be quite surprised to learn that these rates are representative of actual “costs”. 

Without the costs attributed to the P h  itself (sta time) the calculation of a new 
participant fea, a l l  of a sudden, becomes much simpler and less arbitrary: We doubt that 
the Cornmission, would have approved this provision as it mreatly reads, if these 
unstated intentions were known at that time, especially in view of the speculative 
assessmetkts now king attributed to time and travel for ‘Tlan” meetings and discussions 
by various d. OLA bad not as yet established a participation fee, as required by 
the Plan (approved July 28, 2m)J until July 2,2003 and later amended September 15, 
2OO3. 

. 

W e  would again propose to the ~ o m d t e e ,  BSE’s willingness to deposit an 
additiod $339,377 ($~oO,ooO m y  on deposit) isto the esclow account held by 
OCC, prior to the BOX launch, mtif such time as we are able to arrive at a flair and 
reasonable fee and fur the BSE to have 8 bdter understanding of many ofthe unanswered 
issues raised in our d t x  1- and reincOrporated herein. 



c We do appreciate the con unit tee'^ approval of the BSE, as m interim participant 
in the general sessiom of the Committee meetings. We support the Committee’s role in 
improving the Plan’s overall effectiveness and operational support and have provided 
input when appropriate. It is also OUT god to resolve what appears to be the only obstacle 
to the OLAOC’s approval ofthe BSE as a full Plan participant, subject to the SEC’s 
approval of BOX 

i We will be available to discuss this further during the next codmenee d1, 
’ ^scheduled for January 6,204 at 1035 a m  and hopefilly come to an agreement on this 1 

fee, or at a minimum, an escrow arrangement. 

Very truly yours, 

George W. Mann, Jr. 
Executive Vice President 
& General Counsel 

’a: OLAOC members 
Elizabeth King 
DeborahFlyun 
Kelly Riley 


	
	
	
	
	
	

