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Internal Control Reporting and Auditing Provisions (File Number 4-511)

Dear Ms. Morris:

It is an honor to be invited to participate in the Commission’s Roundtable on May 10,
2006. Given the topic of my panel, 1 will limit my remarks to my view of the future of Section

404

While [ believe that Section 404 is necessary for investor protection and the public
interest, I also believe that changes should be made to make Section 404 workable. The
situation concerning Section 404 should be contrasted to the three-year process which resulted in
the final adoption in August 1983 of Rule 415, the shelf rule. As a staff member, I was involved
in the rule being published for comment three times, participating as a hearing officer in the
public hearings, as well as in the Commission’s adoption of a temporary rule on an experimental
basis and in its adoption as a permanent rule. Rule 415, one of the Commission’s most
successful rules, was thus given multiple opportunities to work before being finally adopted.’
The explicit statutory time periods under Sarbanes-Oxley did not permit the Commission to
follow the trial-and-error path that the Commission followed in adopting the shelf rule.
However, I would suggest that the two-year period since Section 404 became effective for

! For my other views on the Sarbanes-Oxley Act of 2002 (“SOX™), please see my outline co-
authored with Julie K. Hoffman, “Sarbanes-Oxley Act of 2002 and SEC Rulemaking” which is
printed in the ABA’s The Practitioner’s Guide to the Sarbanes-Oxley Act, Vol. 1, I-1, (2004) and
my article co-authored with Joel H. Trotter, “Disclosure of Internal Control Over Financial
Reporting”, which is printed in Vol. {1 (2006), the editors of which are Stanley Keller, Vasiliki
Tsaganos, Jonathan Wolfman and me.

* Even after being adopted on a permanent basis, the rule has been fine-tuned to keep up with the
changing market conditions, most recently as part of the Securities Offering Reform proposals
which became effective on December 1, 2005 (Release Nos. 33-8591; 34-52006, July 19, 2005),












