UNITED STATES SECURITIES AND EXCHANGE COMMISSION

X
Petition
: for
Re: Securities Exchange Act Release No. 54597 (October 12, 2006), : Commission Review
File No. SR-NYSEArca 2006-21 :
X

NOW COMES NETCOALITION,' PETITIONER, requesting that the U.S.
Securities and Exchange Commission (the “SEC” or “Commission”), pursuant to Rule 430 of the
Commission’s Rules of Practice, 17 C.F.R. § 201.430, review and set aside the action of the
Division of Market Regulation approving by delegated authority a proposed rule change filed by
NYSEArca, Inc. (“NYSEArca”), pursuant to Section 19(b)(1) of the Securities Exchange Act of
1934 (the “Exchange Act”), 15 U.S.C. § 78s(b)(1), as announced in the above-captioned release.

Background

On May 23, 2006, NYSEArca filed with the Commission, pursuant to Exchange
Act Section 19(b)(1) and Rule 19b-4 thereunder, 17 C.F.R. § 240.19b-4, a proposed rule change
to establish fees for the receipt and use of certain market data that NYSEArca has up until now
made available without charge. The Commission published the proposal for comment in the
Federal Register on June 9, 2006. Securities Exchange Act Release No. 53952 (June 7, 2006),

71 FR 33496. The Commission received four comment letters regarding the proposal.> On July

NetCoalition is a public policy voice for some of the world’s most innovative companies on the Internet.
Its trustees include CNET Networks, Bloomberg L.P., Google, IAC/Interactive Corp and Yahoo!.

N Letters from Gregory Babyak, Chair, Market Data Subcommittee, the Securities Industry Association
(“SIA"), and Christopher Gilkerson, Chair, Technology and Regulation Committee, SIA, to Nancy M.
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25, 2006, and August 25, 2006, NYSEArca filed letters responding to the issues raised in the
comment letters.” The proposed rule change was approved by the Division of Market Regulation
pursuant to delegated authority on October 12, 2006. Release No. 34-54597 (October 12, 2006).
The order was published in the Federal Register at 71 FR 62029 (October 30, 2006). On
November 6, 2006, Petitioner filed notice with the Commission of its intention to file this
Petition.
Applicable Legal Requirements

Rules 430 and 431 of the Commission’s Rules of Practice, 17 C.F.R. §§ 201.430
and 201.431, provide for Commission review of staff action taken by delegated authority upon
request by, inter alia, a person aggrieved by the staff’s action. Rule 430 states the procedural
(including timing) requirements to file a petition for review, and Rule 431 contains the
requirements pertaining to the Commission’s review of the petition. Rule 431 provides that the
Commission, in determining whether to grant review in response to a petition such as this one,
shall look to the standards set forth in Rule of Practice 411(b)(2), 17 C.F.R. § 201.411(b)(2), viz.,
whether the decision embodies, inter alia, (a) a conclusion of law that is erroneous, or (b) an
exercise of discretion or decision of law or policy that is important and that the Commission

should review.
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Morris, Secretary, SEC, June 30 and August 18, 2006; web comment from Steven C. Spencer, Esq., June
18, 2006; and letter from Markham C. Erickson, Executive Director and General Counsel, NetCoalition, to
the Honorable Christopher Cox, Chairman, SEC, August 9, 2006.

Letters from Janet Angstadt, Acting General Counsel, NYSE Arca, Inc., to Nancy M. Morris, Secretary,
SEC, July 25 and August 25, 2006.



To be appropriate for review, an action by delegated authority needs to meet only
one of these criteria. As we demonstrate below, however, the instant action by delegated
authority meets both. The Commission’s staff has reached an erroneous conclusion of law by
misapplying the Exchange Act standards applicable to NYSEArca in approving the instant rule
proposal. Its action is therefore inconsistent with the Exchange Act and should be set aside. The
staff’s action by delegated authority, moreover, involves an exercise of discretion or decision of
law or policy that is important and that the Commission should review. For the reasons stated
below, the subject matter of the instant rule filing goes to the heart of market data distribution
and may well threaten the national market system objectives enunciated by the Congress in the
Securities Acts Amendments of 1975, Act of June 4, 1975, 89 Stat. 114 (the “1975
Amendments”), which imposed rulemaking requirements on the exchanges in Exchange Act
Section 6(b), 15 U.S.C. § 78f(b), and added to the Exchange Act Section 11A, which calls for the
Commission to use its statutory authority to facilitate the development of a national market
system. Section 11A(a)(2), 15 U.S.C. § 78k-1(a)(2).

Petitioner’s members, and the many millions of public investors who access their
web sites daily, have been and will be injured by the unreasonable fees permitted by the staff’s
approval of the rule change and therefore are aggrieved by the staff’s actions within the meaning
of Rule 430. The instant rule proposal imposes fees that put access to the NYSEArca quotations
beyond the reasonable economic reach of an advertiser-supported medium like the Internet,
thereby harming the investors and the Internet service providers that are Petitioner’s members.
The cumulative impact of this and other pending and recently approved market data proposals
threaten to place this critical data, which should be readily available to the general public,

altogether beyond the reach of the average retail investor.




























































