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December 18, 2005 
 

Att: Jonathan G. Katz, Secretary                Via Email: rule-comments@sec.gov 
Securities and Exchange Commission 
450 Fifth Street, N.W. 
Washington, D.C.  20549 – 0609 
 
         Re:  File No. 10-131; The NASDAQ Stock Market, Inc. -   
                 Application for Registration as an Exchange 
 

REPLY TO NASDAQ’S DECEMBER 13, 2005 RESPONSE & RENEWED 
REQUEST FOR INVESTIGATION OF UNLAWFUL ADVERTISING  

 
Dear Mr. Katz: 
 
 This is in reply to the NASDAQ’s December 13, 2005 response to the 
comments of the undersigned (hereinafter referred to as  “NASDAQ’s Response,” 
http://www.sec.gov/rules/other/10131/esknight3192.pdf, at pages 12-13).1     
 
 The NASDAQ completely ignores the specific factual allegations that, while 
under the control of the NASD, it engaged in an unlawful multimedia advertising 
campaign to tout and sell NASDAQ listed securities.  Instead, as if the SEC is 

                                                           
1  The comments of the undersigned consist of the following:   
 
       (a) October 4, 2002 Comment In Opposition To Registration 
(http://www.sec.gov/rules/other/10-131/sweissman1.htm);  
  
      (b) June 7, 2005 Supplemental Comment In Opposition To Registration & Report Of 
Applicant’s Unlawful Activity (http://www.sec.gov/rules/other/10-131/siweissman060705.pdf); 
and 
 
        (c) October 9, 2005 Second Supplemental Comment In Opposition To Registration & 
Report Of Applicant’s Unlawful Activity  
(http://www.sec.gov/rules/other/10-131/siweissman100905.pdf).  
 
 
 
 

http://www.sec.gov/rules/other/10-131/esknight3192.pdf
http://www.sec.gov/rules/other/10-131/sweissman1.htm
http://www.sec.gov/rules/other/10-131/siweissman060705.pdf
http://www.sec.gov/rules/other/10-131/siweissman100905.pdf
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neither required nor expected to exercise regulatory oversight, The NASDAQ 
Market makes the wholly unsupported, naked pronouncement that its advertising 
campaign was not unlawful (NASDAQ’s Response at note 29): 
 

“. . . the elements of 17(b) are not satisfied by the actions Mr. 
Weissman describes.” 

 
 Ironically, on December 13, 2005 (the same date as NASDAQ’s Response), 
the United States Court of Appeals for the District of Columbia (NASD v. SEC, 
Case No. 04-1154; 2005 WL 3370058), rendered a decision in a case which 
illustrates the NASD and NASDAQ’s misperception of their place in the 
regulatory scheme established by Congress.  In NASD v. SEC, the NASD sought to 
appeal an SEC ruling which overturned a NASD disciplinary action.  The NASD 
argued that SEC oversight was disruptive to the NASD’s market oversight 
(decision at page 12):  
 

“. . . NASD’s concern is that its Market Regulation Department will 
be frustrated in its mission, because it will be unable to take 
disciplinary action against members and associated persons, except 
in the very narrow circumstances covered by the decision of the 
SEC. 

 
In rejecting the NASD’s position as meritless, the Court of Appeals noted (decision 
at page 7): 
 

“The authority it [the NASD] exercises ultimately belongs to the 
SEC, and the legal views of the self-regulatory organization must 
yield to the Commission’s view of the law.” 
 

 It is not possible for the NASD or NASDAQ to provide an impartial legal 
opinion as to whether their own advertising campaign violates 17(b); thereby 
subjecting themselves to potential criminal sanctions.  The undisputed fact is that 
throughout the period of alleged unlawful advertising, the NASDAQ Market was 
under the control of the NASD.  Neither the NASD nor NASDAQ Market can be 
expected to seek indictment of themselves.  Accordingly, the only line of defense 
for the investing public is independent SEC review.  In light of The  NASDAQ 
Market’s refusal to address its own massive, systemic, facial violations of 17(b),  
its request for expeditious approval of its application for Exchange status, is 
unconscionable. 
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The Unlawful Advertising Campaign 
 
             In its December 13, 2005 Response (at note 30), NASDAQ admits that one 
member of its proposed Regulatory Oversight Committee (“ROC”), is Dr. John D. 
Markese.  As fully explained at subparagraph (iii), page 5, infra, Dr. Markese 
participated in an unlawful NASDAQ advertisement and such participation, unless 
without his consent or prior knowledge, should disqualify him from serving on any 
ROC. 
 
             The balance of this section below discusses pertinent 17(b) precedents and 
standards while setting forth six (6) examples of unlawful NASDAQ advertising.  
(This section is substantially excerpted from the undersigned’s June 7, 2005 
Supplemental Comment, supra.) 
 
 Section 17(b) of the Securities Act of 1933; 15 USC § 77q (b), makes it 
unlawful to give publicity to any security “though not purporting to offer a security 
for sale” without disclosing any direct or indirect consideration received or to be 
received for same: 
 

“(b) Use of interstate commerce for purpose of offering for sale 
 
It shall be unlawful for any person, by the use of any means or 
instruments of transportation or communication in interstate 
commerce or by the use of the mails, to publish, give publicity to, 
or circulate any notice, circular, advertisement, newspaper, article, 
letter, investment service, or communication which, though not 
purporting to offer a security for sale, describes such security for a 
consideration received or to be received, directly or indirectly, from 
an issuer, underwriter, or dealer, without fully disclosing the 
receipt, whether past or prospective, of such consideration and the 
amount thereof.” 

 
  The following are just six (6) examples of ongoing NASDAQ advertising 
which violates Section 17(b): 
 
 (i). Several months before The NASDAQ Stock Market, Inc. delisted 
WorldCom shares and it filed for bankruptcy, NASDAQ repetitively ran National 
television commercials, which on numerous occasions touted WorldCom as one of 
the “Companies leading the world forward:”  
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   (ii). The For Profit NASDAQ also utilized its website to disseminate 
WorldCom’s fraudulent financial statements and, in general, to tout NASDAQ 
listed securities, at least implying same were endorsed or approved by the 
Exchange. Without reviewing the fraudulent financial statements or disclosing its 
financial stake in sales as required by Section 17(b), NASDAQ represented on its 
website that it believed the information to be accurate and reliable: 
 

“All information contained herein is obtained by NASDAQ from 
sources believed by NASDAQ to be accurate and reliable.” 
 

The NASDAQ Market should have placed on the NASDAQ web-site a disclaimer 
similar to that provided by “non-official” information providers such as Yahoo, 
which states at its financial web-site: 
 

Data and information is provided for informational purposes 
only, and is not intended for trading purposes. . . .Yahoo! has 
not reviewed, and in no way endorses the validity of such 
data. [Emphasis added] 
 

Contrary to the Yahoo site, which clearly states that it serves merely as a conveyor 
of third party information, the NASDAQ and NASD had a financial stake in 
promoting shares of WorldCom and conveyed the false impression that the 
financial information provided on the official NASDAQ site was reviewed by them 
in their official capacities.2 
                                                           
 2 The New York Stock exchange web-site also provides an example of the type of 
disclosure required of NASDAQ if it had not made a decision to invite investors to rely on the 
WorldCom financial information linked to the Nasdaq web-site: 
 

“Disclaimers and Limitation of Liability 
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(iii).  On April 11, 2002, The For Profit NASDAQ Market took out a two 
full page spread advertisement in the Wall Street Journal discussing its policy for 
NASDAQ listed companies to provide accurate financial reporting in accordance 
with Generally Accepted Accounting Principals (“GAAP”), "supported by a 
Knowledgeable Audit Committee".   On one page is a picture of the NASDAQ 
ticker with the slogan "The Responsibilities We All Share".  On the opposite 
page under the headline "Keeping Our Markets True - It Is All About 
Character" is a list of the chief executives of the "good" NASDAQ listed 
companies under the sub-heading "Our Beliefs Stand In Good Company".  
Listed thereunder as an endorser of these NASDAQ policies is "Bernard J. Ebbers, 
President and Chief Executive Officer WorldCom, Inc."  The message implicitly 
conveyed by the Ad is that WorldCom and its CEO: comply with Generally 
Accepted Accounting Principals; and, are endorsed by NASDAQ as, inter alia, 
having good character, accounting done in accordance with GAAP, and a viable 
audit committee in accordance with NASDAQ listing requirements.   

 
Within 20 days after the April 11, 2002 Ad featuring Ebbers/WorldCom, 

Ebbers resigned and thereafter the fact that WorldCom’s financial statements had 
been fraudulent and the massive fraud became public.  During 2005, Ebbers was 
found guilty and convicted for his role.  In order to increase the impact of the April 
11,  2002  Ad,  the  names  of  the  following  18  prominent  members  of  the 
board  of  directors  of  The NASDAQ Market  several  of  whom  were  also  
directors of the NASD, appear in the advertisement giving the impression that they 
too were vouching   for   the    fact    that    WorldCom's    financial    statements    
were in accordance with GAAP and that it satisfied NASDAQ listing 
requirements:   

 
Hardwick Simmons 
Chairman and Chief Executive Officer 
The NASDAQ Stock Market, Inc. 
 

                                                                                                                                                                                           
 

*          *          * 
Use of Links  
 
Please note that links from this site are provided for your convenience. 
Should you leave this site via a link contained herein, the content that you 
view therein is not provided by NYSE.  NYSE is not responsible for, nor 
has it developed or reviewed, the content at those sites.” 
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Dr. Josef Ackermann 
Chairman, Corporate and 
Investment Banking 
Deutsche Bank AG 
 
H. Furlong Baldwin 
Chairman 
Mercantile Bankshares Corporation 
 
Frank E. Baxter 
Chairman Emeritus 
Jefferies Group, Inc. 
 
Michael Casey 
Executive Vice President 
Chief Financial Officer and Chief 
Administrative Officer 
Starbucks Corporation 
 
William S. Cohen 
Chairman and CEO 
The Cohen Group 
 
Michael W. Clark 
Managing Director and Head of 
Global Equity Trading 
Credit Suisse First Boston 
 
F. Warren Hellman 
Chairman 
Hellman & Friedman LLC 
 
Richard G. Ketchum 
President and Deputy Chairman 
The NASDAQ Stock Market, Inc. 
 
Dr. John D. Markese 
President 
American Association of Individual Investors 
 



 
 

Steven I. Weissman, P.A. 

Securities and Exchange Commission 
December 18, 2005 
Page 7 
 

Stan O'Neal 
President and Chief Operating Officer 
Merrill Lynch & Co., Inc. 
 
Vikram S. Pandit 
Co-President and Chief Operating Officer 
Morgan Stanley 
 
Kenneth D. Pasternak 
Retire, Chairman and Chief Executive Officer 
Knight Trading Group, Inc. 
 
David S. Pottruck 
President and Co-Chief Executive Officer 
The Charles Schwab Corporation 
 
Arthur Rock 
Principal  
Arthur Rock & Co. 
Richard C. Romano 
President 
Romano Brothers & Co. 
 
Arvind Sodhani 
Vice President and Treasurer 
Intel Corporation 
 
Sir Martin S. Sorrell 
Group Chief Executive and Director 
SPP Group PLC  
 

 (iv).  The For Profit NASDAQ Market regularly runs National television 
Ads for prominent NASDAQ listed companies.  As one example, a commercial for 
Cisco, Intel and Staples, ran at least through 2004.3    These Ads  all provide 
publicity to the featured companies, are designed to support sales of shares and all 
fail to comply with Section 17(b).  In these Ads, among other things, the CEO’s 

                                                           
 3 This Ad was previously posted on the NASDAQ website but apparently has now been removed.  
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are portrayed as “Visionaries” who can foresee the future and operate “great” 
companies: 
 

Intel - - Craig Barrett, CEO. 
 
“if you love what you do I think it gives you the ability to see what 
might be in the future” 
 
“we’re at the center of the world’s economy for the decades to come” 
 
Cisco - - John Chambers, CEO. 
 
“changing the way the world works, lives, plays, and learns” 
“great companies learn how to manage during growth but they also 
learn how to manage during the tough times” 
 
Visionaries. 
Listed On NASDAQ” 

  
 (v). On March 22, 2000, the NASDAQ Market placed a full page 
advertisement in the Wall Street Journal welcoming Aeroflex to the NASDAQ 
Market (at Journal page C-9).   This advertisement aggressively touts Aeroflex and 
its business prospects, without any 17(b) disclosure, stating: 
 

 “Worldwide demand for communication capacity, speed and 
mobility – Aeroflex’s core business – is increasing at geometric 
rates. 
 
 Demand is expected to continue to accelerate as data traffic is 
anticipated to surpass voice traffic in the early part of the next 
decade. 
 
 Aeroflex – having positioned itself to be in the mainstream of 
this growth – is developing and marketing products that support 
and enhance bandwith, speed and mobility for global 
communications systems. 
 
 That its mission is on course is evidenced by Aeroflex’s 32% 
sales growth in 1999. 
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*          *          * 
 
 Aeroflex is trading under stock symbol ARXX on NASDAQ, 
and can be visited at www.aeroflex.com, and at www.nasdaq.com.”
  

 (vi).  On October 18, 2000 the NASDAQ Market placed a full page 
advertisement in the Wall Street Journal welcoming Marconi (trading symbol: 
MONI) to the NASDAQ Market (at page C-11).  The Ad touts Marconi as: 
 

 “A company bringing it all together through better value 
broadband solutions.” 

 
One year later, on November 13, 2001, Forbes reported that Marconi suffered a 
“massive $7.4 billion” loss and was trading at 98 cents.  The company 
subsequently underwent a bankruptcy restructuring and was delisted.  Here as with 
all NASDAQ Market advertisements touting listed companies, the disclosure 
required by Section 17(b) was omitted. 
 
 Section 17(b) prohibits publicizing any stock where the publisher fails to 
“fully disclose” direct or indirect compensation for the promotion.  The concept of 
Section 17(b) is to prevent advertising, promotion, or favorable publicity about 
specific securities, from masquerading as “public service” or “educational” 
announcements - - which is exactly what The For Profit NASDAQ now asserts.   
 
 There is a wealth of authority illustrating application of Section 17(b), in 
criminal, SEC and administrative proceedings.  In U.S. v. Wenger, 292 F.Supp.2d 
1296 (D. Utah, 2003), Mr. Wenger challenged his indictment on the grounds that 
Section 17(b) violated his First Amendment rights and is unconstitutionally vague 
and overbroad.  He was convicted.  Wenger’s crime was that he failed to disclose 
in his newsletter and  radio interviews that he owned the stock of Panworld and 
had a lucrative contract with that company to promote its stock.  What the 
NASDAQ is alleged to have done in concealing its financial stake in touting shares 
of NASDAQ listed companies, is the same conduct for which Wanger  was 
convicted,  only the NASDAQ and NASD (which controls it), are alleged to have 
done it on a far grander scale.  
 
 An administrative example of the enforcement of Rule 17(b) is the SEC’s 
Cease and Desist Order with respect to the conduct of John Black, an employee of 
an investor relations firm.  SEC Release No. 7885/September 6, 2000.  Mr. Black 
posted two positive messages about a company on a public internet bulletin board 
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without disclosing that his employer had promised him a bonus for promoting the 
stock.  The SEC found that: 
 

“The respondent violated Section 17(b) by touting SNLV on 
Raging Bull without disclosing the fact that he was promised 
compensation for doing so.” 
 

 Ironically, the NASD’s disciplinary actions against stockbrokers and their 
firms have frequently involved violation of Rule 17(b).  For example, NASD 
Letter Of Acceptance, Waiver And Consent No. CAF030022, dated April 24, 2003  
(at pgs 16-17), reflects that the NASD imposed sanctions in the amount of 
$80,000,000 against UBS for violations which include: 
 

 “Violation of NASD Conduct Rules by Receiving and Not 
Disclosing Payments for Initiating Research. Section 17(b) of the 
Securities Act of 1933 . . .” 
 

Among other things, UBS failed to disclose that certain issuers had paid for 
“research reports” the firm had published. 
 
 During a keynote address at the Institutional Investors Forum 2004, Gayle 
Essary, Chair/CEO of Investrend Communications, noted that the SEC recently 
affirmed its intention to strictly enforce 17(b): 
 

 “In an email to FinancialWire as recently as January 5, 2004, 
John J. Nester, a spokesperson for the U.S. Securities and Exchange 
Commission confirmed that regulators interpret 17(b) to mean that 
specific compensation information must be contained in press 
releases . . .  He further stated that the compensation disclosure 
required by the SEC includes ‘amounts and sources in any press 
release mentioning the company . . .’ 
 
 The SEC had previously told FinancialWire that it intends to 
enforce these provisions so that investors may have a fully 
transparent understanding of any potential agenda or lack thereof.” 

 
 The NASDAQ Market’s touting of NASDAQ listed stocks is far more 
insidious than the conduct of a lone individual like Mr. Wenger, supra, who 
published a small newsletter and made a few innocuous comments on a radio 
program, or the conduct of Mr. Black, who posted two positive comments touting a 
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stock on an internet bulletin board, or even the conduct of UBS in failing to 
disclose compensation for “research reports” recommending various companies.  
Members of the public may harbor suspicion or exercise caution as to favorable 
comments by such individuals or firms.  However, with respect to the NASDAQ 
Market, in light of the concealment of its financial stake in sales in direct violation 
of 17(b), the public is much more vulnerable to influence. 4 
 

The Availability Of Evidence  

 The Applicant has apparently removed television commercials it previously 
posted from its website.  However, the undersigned has a copy of, inter alia, the 
TV commercial quoted above and would be glad to supply a copy to the SEC.  The 
undersigned will also supply upon SEC request, a copy of various newspaper 
advertisements described above.  
 

NASDAQ’s Implicit Admission & Continued Recent Touting 
 
 Implicitly admitting the misleading nature of prior advertisements, 
NASDAQ’s recent Wall Street Journal Ads have begun incorporating the 
following disclaimer (albeit in virtually unreadable small typeface):  
 

 “NASDAQ makes no representation about the financial 
condition of any company.”  

  
 Just two weeks ago, NASDAQ used this disclaimer in a Wall Street Journal 
Ad (November 29, 2005 at page A-8), in which NASDAQ makes the explicit 
affirmative representation to the investing public that Harmony Gold Mining 
Company (NASDAQ symbol HMY), is:   “. . .one of the leading gold producers in 
                                                           

 4 Also see, S.E.C. v. Liberty Capital Group, Inc., 75 F.Supp.2d 1160 (W.D. Wash., 1999), 
which in construing § 17(b) of the Securities Act of 1933 held that describing a company 
satisfies the statutory element of describing a security; and, that payments need not be explicitly 
conditioned on the provision of publicity as long as there is some form of “a quid pro quo.”   
Also,  S.E.C. v. Gane, 2005 WL 90154 (S.D. Fla., 2005), noting:  

“Section 17(b) of the Securities Act makes it unlawful for any person to tout a 
stock for compensation without fully disclosing the receipt, either past or 
prospective, of compensation. . . A per se violation of Section 17(b) occurs when 
a promoter fails to disclose fully its compensation. Scienter is not required to 
establish a violation of the statute.” 
 



 
 

Steven I. Weissman, P.A. 

Securities and Exchange Commission 
December 18, 2005 
Page 12 
 
the world . . .”   Presumably, NASDAQ has not audited the quantity of Harmony’s 
gold production and is not intending to provide any guarantee to investors - - if it 
turns out that Harmony’s gold production reports are as fraudulent as WorldCom’s 
financial statements.  Nonetheless, NASDAQ does not even qualify its statement 
by attributing it to any source (i.e. according to ____ Harmony is one of the 
leading gold producers in the world).   NASDAQ’s direct, affirmative 
representation as to Harmony’s gold production is promotional sales talk or puffery 
constituting an “unwarranted superlative” in violation of NASD Rule 2200, note 5, 
infra.  Moreover, the disclaimer in the Harmony advertisement falls far short of the 
requirements of 17(b), in that NASDAQ fails to make any disclosure whatsoever 
as to it’s financial stake in selling shares of Harmony.  NASDAQ was required by 
17(b) to disclose in its Harmony Ad, information which is vitally important to 
potential investors, such as: 
 

 (a)   THE NASDAQ STOCK MARKET, INC. is a for-profit 
corporation that receives income from each share of Harmony traded 
on the Exchange;   
 
 (b)   THE NASDAQ STOCK MARKET, INC. receives $____ 
per year in listing fees from Harmony;  
 
 (c)   THE NASDAQ STOCK MARKET, INC. does not review  
Harmony’s accounting or financial statements and does not know 
whether: (i) its accounting practices comply with Generally Accepted 
Accounting Principles ("GAAP"); (ii) whether it complies with 
NASDAQ listing requirements, including the requirement of a 
qualified, independent audit committee;  or, (iii) the quantity of gold it 
produces; 
 
 (d)  Harmony paid or contributed, directly and indirectly, 
$______ to the cost of this Advertisement; and 
 
 (e)   THE NASDAQ STOCK MARKET, INC. does not endorse 
or recommend Harmony stock as an investment [which apparently is 
the position taken by NASDAQ.] 
 

  Finally, as NASDAQ’s Response states, the District Court’s ruling in 
Weissman v. NASDAQ,, 2004 WL 3395190 (S.D. Fla.), arises from a private civil 
action which will not adjudicate the criminal violations of 17(b) alleged sub judice. 
Copy attached.  Nonetheless, in response to the NASD and NASDAQ’s assertion 



http://www.sec.gov/rules/other/10-131/nyse120805.htm



