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Compensation and Golden Parachute
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AGENCY: Securities and Exchange
Commission.

ACTION: Final rule.

SUMMARY: We are adopting amendments
to our rules to implement the provisions
of the Dodd-Frank Wall Street Reform
and Consumer Protection Act relating to
shareholder approval of executive
compensation and “golden parachute”
compensation arrangements. Section
951 of the Dodd-Frank Act amends the
Securities Exchange Act of 1934 by
adding Section 14A, which requires
companies to conduct a separate
shareholder advisory vote to approve
the compensation of executives, as
disclosed pursuant to Item 402 of
Regulation S—K or any successor to Item
402. Section 14A also requires
companies to conduct a separate
shareholder advisory vote to determine
how often an issuer will conduct a
shareholder advisory vote on executive
compensation. In addition, Section 14A
requires companies soliciting votes to
approve merger or acquisition
transactions to provide disclosure of
certain “golden parachute”
compensation arrangements and, in
certain circumstances, to conduct a
separate shareholder advisory vote to
approve the golden parachute
compensation arrangements.

DATES: Effective Date: April 4, 2011.
Compliance Date: April 4, 2011,
except that issuers must comply with
Exchange Act Section 14A(b) and Rule
14a—21(c) and the amendments to Item
5 of Schedule 14A, Item 3 of Schedule
14C, Item 1011 of Regulation M—A, Item
11 of Schedule TO, Item 15 of Schedule
13E-3, and Item 8 of Schedule 14D-9
for initial preliminary proxy and
information statements, Schedules TO,
13E-3, and 14D-9 and Forms S—4 and
F—4 filed on or after April 25, 2011.
Companies that qualify as “smaller
reporting companies” (as defined in 17
CFR 240.12b-2) as of January 21, 2011,
including newly public companies that
qualify as smaller reporting companies
after January 21, 2011, will not be
subject to Exchange Act Section 14A(a)
and Rule 14a—21(a) and (b) until the first
annual or other meeting of shareholders

at which directors will be elected and
for which the rules of the Commission
require executive compensation
disclosure pursuant to Item 402 of
Regulation S-K (17 CFR 229.402)
occurring on or after January 21, 2013.
FOR FURTHER INFORMATION CONTACT:
Scott Hodgdon, Attorney-Adviser, at
(202) 551-3430, Anne Krauskopf, Senior
Special Counsel, at (202) 551-3500, or
Perry Hindin, Special Counsel, at (202)
551-3440, Division of Corporation
Finance, U.S. Securities and Exchange
Commission, 100 F Street, NE.,
Washington, DC 20549-3628.
SUPPLEMENTARY INFORMATION: We are
adopting new Rule 14a—21 and
amendments to Rules 14a—4,1 14a—6,2
14a—8 3 and a new Item 24 and
amendments to Item 5 of Schedule
14A 4 and amendments to Item 3 of
Schedule 14C5 under the Securities
Exchange Act of 1934 (“Exchange Act”).6
We are also adopting amendments to
Item 402 7 of Regulation S—K,8 Item
10119 of Regulation M—A,10 Item 15 of
Schedule 13E-3,11 Item 8 of Schedule
14D-9,12 Jtem 11 of Schedule TO,3 and
amendments to Item 5.07 of Form
8-K.14
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I. Background and Summary

On October 18, 2010, we proposed a
number of amendments to our rules
relating to the shareholder approval of
executive compensation and golden
parachute compensation.15 We
proposed these rules to implement
Section 951 of the Dodd-Frank Wall
Street Reform and Consumer Protection
Act (the “Act”).16 As discussed in detail
below, we have taken into consideration
the comments received on the proposed
amendments and are adopting several
amendments to our rules.1?

The Act amends the Exchange Act by
adding new Section 14A. New Section
14A(a)(1) requires that “[n]ot less
frequently than once every 3 years, a
proxy or consent or authorization for an
annual or other meeting of the
shareholders for which the proxy
solicitation rules of the Commission
require compensation disclosure shall
include a separate resolution subject to
shareholder vote to approve the

15 See Release No. 33—9153 (October 18, 2010) [75
FR 66590] (the “Proposing Release”).

16 Public Law 111-203 (July 21, 2010).

17 The public comments we received on the
Proposing Release are available on our Web site at
http://www.sec.gov/comments/s7-31-10/
$73110.shtml. In addition, to facilitate public input
on the Act, the Commission provided a series of
e-mail links, organized by topic, on its Web site at
http://www.sec.gov/spotlight/
regreformcomments.shtml. The public comments
we received on Section 951 of the Act are available
on our Web site at http://www.sec.gov/comments/
df-title-ix/executive-compensation/executive-
compensation.shtml.

compensation of executives,” 18 as
disclosed pursuant to Item 402 of
Regulation S-K, or any successor to
Item 402 (a “say-on-pay vote”). The
shareholder vote to approve executive
compensation required by Section
14A(a)(1) “shall not be binding on the
issuer or the board of directors of an
issuer.” 19

Section 951 of the Act also adds new
Section 14A(a)(2) to the Exchange Act,
requiring that, “[n]ot less frequently
than once every 6 years, a proxy or
consent or authorization for an annual
or other meeting of the shareholders for
which the proxy solicitation rules of the
Commission require compensation
disclosure shall include a separate
resolution subject to shareholder vote to
determine whether [the say-on-pay vote]
will occur every 1, 2, or 3 years.” 20 As
discussed below, this shareholder vote
“shall not be binding on the issuer or the
board of directors of an issuer.” 21

In addition, Section 951 of the Act
amends the Exchange Act by adding
new Section 14A(b)(1), which requires
that, in any proxy or consent solicitation
material for a meeting of shareholders
“at which shareholders are asked to
approve an acquisition, merger,
consolidation, or proposed sale or other
disposition of all or substantially all the
assets of an issuer, the person making
such solicitation shall disclose in the
proxy or consent solicitation material,
in a clear and simple form in
accordance with regulations to be
promulgated by the Commission, any
agreements or understandings that such
person has with any named executive
officers of such issuer (or of the
acquiring issuer, if such issuer is not the
acquiring issuer) concerning any type of

18 Exchange Act Section 14A(a)(1). Section 951 of
the Act includes the language “or other meeting of
the shareholders,” which is similar to
corresponding language in Section 111(e)(1) of the
Emergency Economic Stabilization Act of 2008, or
EESA, 12 U.S.C. 5221. As noted in the Proposing
Release, we have previously considered this
language in connection with companies required to
provide a separate shareholder vote on executive
compensation so long as the company has
outstanding obligations under the Troubled Asset
Relief Program, or TARP. See Shareholder Approval
of Executive Compensation of TARP Recipients,
Release No. 34-61335 (Jan. 12, 2010) [75 FR 2789]
(hereinafter, the “TARP Adopting Release”). We
continue to view this provision to require a separate
shareholder vote on executive compensation only
with respect to an annual meeting of shareholders
for which proxies will be solicited for the election
of directors, or a special meeting in lieu of such
annual meeting. Similarly, Rules 14a—21(a) and (b)
are intended to result in issuers conducting the
required advisory votes in connection with the
election of directors, the proxy materials for which
are required to include disclosure of executive
compensation.

19Exchange Act Section 14A(c).

20 Exchange Act Section 14A(a)(2).

21Exchange Act Section 14A(c).

compensation (whether present,
deferred, or contingent) that is based on
or otherwise relates to the acquisition,
merger, consolidation, sale or other
disposition of all or substantially all of
the assets of the issuer[* * *].”22 These
compensation arrangements are often
referred to as “golden parachute”
compensation. Such disclosure must
include the aggregate total of all such
compensation that may be paid or
become payable to or on behalf of such
named executive officer, and the
conditions upon which it may be paid
or become payable.23 Under Section
14A(b)(2), “unless such agreements or
understandings have been subject to
[the periodic shareholder vote described
in Section 14A(a)(1)],” 24 a separate
shareholder vote to approve such
agreements or understandings and
compensation as disclosed is also
required.2® As with the say-on-pay vote
and the shareholder vote on the
frequency of such votes, this
shareholder vote “shall not be binding
on the issuer or the board of directors
of an issuer.” 26

In addition to their non-binding
status, none of the shareholder votes
required pursuant to Section 14A is to
be construed “as overruling a decision
by such issuer or board of directors.” 27
These shareholder votes also do not
“create or imply any change to the
fiduciary duties of such issuer or board
of directors” 28 nor do they “create or
imply any additional fiduciary duties
for such issuer or board of directors.” 29
Further, these votes will not be
construed “to restrict or limit the ability
of shareholders to make proposals for
inclusion in proxy materials related to
executive compensation.” 30 Section
14A also provides that “the Commission
may, by rule or order, exempt an issuer
or class of issuers” from the shareholder

22Exchange Act Section 14A

b)(1).
23 Exchange Act Section 14A(b)(1).
24 Exchange Act Section 14A(b)(2).
25 Exchange Act Section 14A(b)(2).

26 Exchange Act Section 14A

30Exchange Act Section 14A(c)(4). In addition,
Exchange Act Section 14A(d) provides that every
institutional manager subject to Exchange Act
Section 13(f) [15 U.S.C. 78m(f)] shall report at least
annually how it voted on any shareholder vote
required by Section 951 of the Act, including the
shareholder vote on executive compensation, the
shareholder vote on the frequency of shareholder
votes on executive compensation, and the golden
parachute compensation vote, unless such vote is
otherwise required to be reported publicly by rule
or regulation of the Commission. Amendments to
our rules to implement this requirement were
proposed in a separate rulemaking. See Reporting
of Proxy Votes on Executive Compensation and
Other Matters, Release No. 34—63123 (Oct. 18, 2010)
[75 FR 66622].
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advisory votes required by Section
14A.31 In determining whether to make
an exemption, the Commission is
directed to take into account, among
other considerations, whether the
requirements of Section 14A(a) and (b)
disproportionately burden small
issuers.32

Section 14A(a)(3) requires that both
the initial shareholder vote on executive
compensation and the initial vote on the
frequency of votes on executive
compensation be included in proxy
statements “for the first annual or other
meeting of the shareholders occurring
after the end of the 6-month period
beginning on the date of enactment” of
the Act.33 Thus, the statute requires
separate resolutions subject to
shareholder vote to approve executive
compensation and to approve the
frequency of say-on-pay votes for proxy
statements relating to an issuer’s first
annual or other meeting of the
shareholders occurring on or after
January 21, 2011, whether or not the
Commission has adopted rules to
implement Section 14A(a). Because
Section 14A(a) applies to shareholder
meetings taking place on or after
January 21, 2011, any proxy statement
that is required to include executive
compensation disclosure pursuant to
Item 402 of Regulation S-K, whether in
preliminary or definitive form, even if
filed prior to this date, for meetings
taking place on or after January 21,
2011, must include the separate
resolutions for shareholders to approve
executive compensation and the
frequency of say-on-pay votes required
by Section 14A(a) without regard to
whether the amendments in this release
are in effect by that time.34

With respect to the disclosure of
golden parachute arrangements in
accordance with Commission
regulations in merger proxy statements
required by Section 14A(b)(1), we note
that the statute similarly references a 6-
month period beginning on the date of
enactment of the Act. However, because
the statute requires such disclosure to
be “in accordance with regulations to be
promulgated by the Commission,” 35 the
golden parachute compensation
arrangements disclosure under
proposed new Item 402(t) and a separate
resolution to approve golden parachute
compensation arrangements pursuant to
Rule 14a—21(c) will not be required for
merger proxy statements relating to a

31Exchange Act Section 14A(e).

32Exchange Act Section 14A(e).

33 Exchange Act Section 14A(a)(3).

34 See Section ILE below for a discussion of a
temporary exemption for smaller reporting
companies.

35 Exchange Act Section 14A(b)(1).

meeting of shareholders until the
effective date of our rules implementing
Section 14A(b)(1). The rule amendments
we adopt today with respect to new
Rule 14a—21(c) and the amendments to
the disclosure requirements in Item 5 of
Schedule 14A, Item 3 of Schedule 14C,
Item 1011 of Regulation M—A, Item 11
of Schedule TO, Item 15 of Schedule
13E-3, and Item 8 of Schedule 14D-9,
are effective for initial filings on or after
April 25, 2011.

We received over 60 comment letters
in response to the proposed
amendments. In addition, we received
over a dozen letters relating to Section
951 of the Act.36 These letters came
from corporations, pension funds,
professional associations, trade unions,
law firms, consultants, academics,
individual investors, and other
interested parties. In general, the
commentators supported the proposed
amendments that would implement
Section 951 of the Act. Some
commentators, however, opposed some
of the proposed amendments and
suggested modifications or alternatives
to the proposals.

We have reviewed and considered all
of the comments that we received
relating to the proposed amendments.
The adopted rules reflect changes made
in response to many of these comments.
We discuss our revisions with respect to
each proposed rule amendment in more
detail throughout this release.

We are adopting Rule 14a-21 to
provide a separate shareholder vote to
approve executive compensation, to
approve the frequency of such votes on
executive compensation and to approve
golden parachute compensation
arrangements in connection with certain
extraordinary business transactions. We
are also adopting a new Item 24 of
Schedule 14A to provide disclosure
regarding the effect of the shareholder
votes required by Rule 14a—21, such as
whether each vote is non-binding. In
addition, our amendments to Item 5 of
Schedule 14A, Item 3 of Schedule 14C,
Item 1011 of Regulation M—A, Item 8 of
Schedule 14D-9, and Item 15 of
Schedule 13E-3 will require additional
disclosure regarding golden parachute
arrangements in connection with certain
extraordinary business transactions,
Rule 13e-3 37 going-private transactions
and tender offers.

We are also adopting amendments to
Item 402 of Regulation S—K to require
disclosure of an issuer’s consideration
of the say-on-pay vote in its

36 These comment letters were received prior to

publication of the Proposing Release. See note 17
above.
3717 CFR 240.13e-3.

Compensation Discussion and Analysis,
and to prescribe disclosure about golden
parachute compensation arrangements
in new Item 402(t). In addition, we are
adopting an instruction to Rule 14a-8 to
clarify the treatment of shareholder
proposals relating to the shareholder
advisory votes required by Rule 14a—21.
Finally, we are adopting amendments to
Form 8-K to facilitate disclosure of the
results of the shareholder advisory vote
on the frequency of say-on-pay votes,
and to require disclosure about whether
and how the issuer will implement the
results of the shareholder advisory vote
on the frequency of say-on-pay votes.

II. Discussion of the Amendments

A. Shareholder Approval of Executive
Compensation

1. Rule 14a-21(a)

Proposed Rule 14a—21(a) would
require issuers,38 not less frequently
than once every three years, to include
in their proxy statements a separate
shareholder advisory vote to approve
the compensation of executives. We are
adopting the rule substantially as
proposed with some changes in
response to comments.

a. Proposed Rule

Under our proposed rule, an issuer
would be required, not less frequently
than once every three years, to provide
a separate shareholder advisory vote in
proxy statements to approve the
compensation of its named executive
officers, as defined in Item 402(a)(3) 3°
of Regulation S—K. Rule 14a—21(a), as
proposed, would specify that the
separate shareholder vote on executive
compensation is required only when
proxies are solicited for an annual or
other meeting of security holders for
which our rules require the disclosure
of executive compensation pursuant to
Item 402 of Regulation S—K. Proposed
Rule 14a—-21(a) would require a separate
shareholder vote to approve the
compensation of executives for the first
annual or other such meeting of
shareholders occurring on or after
January 21, 2011, the first day after the
end of the 6-month period beginning on
the date of enactment of the Act.

In accordance with Section 14A(a)(1),
shareholders would vote to approve the
compensation of the issuer’s named

38 Qur rules as adopted apply to issuers who have
a class of equity securities registered under Section
12 [15 U.S.C. 781] of the Exchange Act and are
subject to our proxy rules. Foreign private issuers,
as defined in Rule 3b—4(c) [17 CFR 240.3b—4(c)], are
not required under Section 14A or the rules we are
adopting today to conduct a shareholder advisory
vote on executive compensation nor a shareholder
advisory vote on the frequency of such votes.

3917 CFR 229.402(a)(3).
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executive officers, as such
compensation is disclosed pursuant to
Item 402 40 of Regulation S-K, including
the Compensation Discussion and
Analysis (“CD&A”), the compensation
tables and other narrative executive
compensation disclosures required by
Item 402. We also proposed an
instruction to Rule 14a—21 to specify
that the rule does not change the scaled
disclosure requirements for smaller
reporting companies and that smaller
reporting companies would not be
required to provide a CD&A in order to
comply with Rule 14a-21.

b. Comments on the Proposed Rule

Commentators were generally
supportive of the proposal. Many
commentators agreed with the
approach, as proposed, not to designate
specific language to be used or require
issuers to frame the shareholder vote to
approve executive compensation in the
form of a standard resolution.#? Some
commentators indicated that issuers
should have flexibility in drafting the
resolution.42 Commentators noted that
flexibility would permit issuers to tailor
the resolution to the issuer’s individual
circumstances.43 Others stated that we
should designate specific language for
the resolution 44 or at least establish
clear, minimum guidelines,*5
principles-based guidelines,*6 or model
language,*” while other commentators

40We proposed that if disclosure of golden
parachute compensation arrangements pursuant to
proposed Item 402(t) is included in an annual
meeting proxy statement, such disclosure would be
included in the disclosure subject to the
shareholder advisory vote under Rule 14a—21(a).
Such disclosure under Item 402(t), however, would
not be required to be included in annual meeting
proxy statements.

41 See, e.g., letters from American Federation of
State, County and Municipal Employees
(“AFSCME”), Center on Executive Compensation
(“Center on Exec. Comp.”), Compensia
(“Compensia”), Davis Polk & Wardwell LLP (“Davis
Polk”), the Financial Services Roundtable (“FSR”),
Pfizer Inc. (“Pfizer”), Protective Life Corporation
(“Protective Life”), and United Brotherhood of
Carpenters (“UBC”).

42 See, e.g., letters from Business Roundtable
(“Business Roundtable”) and Towers Watson
(“Towers Watson”).

43 See letter from Business Roundtable.

44 See, e.g., letters from National Association of
Corporate Directors (“NACD”), PGGM Investments
(“PGGM”), Public Citizen (“Public Citizen”), and
WorldatWork (“WorldatWork”).

45 See, e.g., letters from Boston Common Asset
Management (“Boston Common”), First Affirmative
Financial Network, LLC (“First Affirmative”), Glass
Lewis & Co. (“Glass Lewis”), Social Investment
Forum (“Social Investment”), and Walden Asset
Management (“Walden”).

46 See, e.g., letters from International Corporate
Governance Network (ICGN”) and Teachers
Insurance and Annuities Association of America
and College Retirement Equities Fund (“TIAA—
CREF”).

47 See, e.g., letter from Calvert Group, Ltd.
(“Calvert”).

suggested we include language for a
resolution in the form of non-exclusive
examples 48 or a safe harbor.4?
Commentators indicated that it would
be helpful to have an example of
resolution language that would comply
with the rule 59 and that sample
language would simplify the drafting
process for issuers and promote
efficiency.51

Many commentators agreed with our
proposed approach not to exempt
smaller reporting companies from Rule
14a—21(a) and Exchange Act Section
14A(a)(1).52 Some commentators did
suggest that smaller reporting
companies should be exempt from the
say-on-pay vote 53 or required to
conduct a say-on-pay vote on a triennial
basis beginning in 2013.54

Some commentators suggested that
we clarify the relationship between the
federally created right and state law
voting rights.5> Most commentators,
however, indicated there was no need
for the Commission to adopt rules as to
which shares are entitled to vote.5¢ One
commentator asserted that the issue as
to which shares are entitled to vote is
traditionally a state law matter that we
do not need to address in our
rulemaking.57

c. Final Rule

After considering the comments, we
are adopting Rule 14a—21(a)
substantially as proposed with some
modifications. Under the final rule,
issuers will be required, not less
frequently than once every three years,
to provide a separate shareholder
advisory vote in proxy statements to
approve the compensation of their
named executive officers, as defined in
Item 402(a)(3) of Regulation S-K. Rule
14a—21(a) specifies that the separate
shareholder vote on executive
compensation is required only when
proxies are solicited for an annual or
other meeting of security holders for

48 See, e.g., letters from Society of Corporate
Secretaries and Governance Professionals (“Society
of Corp. Sec.”) and Sullivan & Cromwell LLP
(“Sullivan®).

49 See, e.g., letters from The Boeing Company
(“Boeing”) and Pearl Meyer & Partners (“PM&P”).

50 See letter from Society of Corp. Sec.

51 See letter from Sullivan.

52 See, e.g., letters from California Public
Employees Retirement System (“CalPERS”), Council
of Institutional Investors (“CII”), Glass Lewis, ICGN,
PGGM, and the State Board of Administration of
Florida (“SBA of Florida”).

53 See, e.g., letters from NACD and UBC.

54 See letter from the Committee on Federal
Regulation of Securities, Section of Business Law of
the American Bar Association (“ABA”).

55 See, e.g., letter from the ABA.

56 See, e.g., letters from Business Roundtable,
FSR, Pfizer, PGGM, and Protective Life.

57 See letter from Business Roundtable.

which our rules require the disclosure
of executive compensation pursuant to
Item 402 of Regulation S—K. We have
modified the proposal to clarify in the
rule that the shareholder vote on
executive compensation required by
Exchange Act Section 14A(a)(1) and
Rule 14a—-21(a) is required with respect
to an annual meeting of shareholders at
which proxies will be solicited for the
election of directors, or a special
meeting in lieu of such annual
meeting.58 In addition, we have
modified the rule to clarify that a say-
on-pay vote is required at least once
every three calendar years.
Commentators expressed the view that
as proposed, the rule would have
required a say-on-pay vote within three
years of the date of the most recent say-
on-pay vote, which in some cases could
have required a say-on-pay vote more
frequently than once every three
calendar years.59

As adopted, Rule 14a—21(a) requires a
separate shareholder vote to approve the
compensation of executives for the first
annual or other meeting of shareholders
occurring on or after January 21, 2011,
the first day after the end of the 6-month
period beginning on the date of
enactment of the Act. In accordance
with Section 14A(a)(1), shareholders
would vote to approve the
compensation of the issuer’s named
executive officers, as such
compensation is disclosed pursuant to
Item 402 60 of Regulation S-K, including
the CD&A, the compensation tables and
other narrative executive compensation
disclosures required by Item 402.61 We
have included an instruction to Rule
14a-21 to specify that Rule 14a—21 does
not change the scaled disclosure
requirements for smaller reporting
companies and that smaller reporting
companies will not be required to
provide a CD&A in order to comply with
Rule 14a—21. We understand that
smaller reporting companies may wish
to include supplemental disclosure to
facilitate shareholder understanding of

58 See the discussion in Note 18 above.

59 See letter from ABA.

60]f disclosure of golden parachute compensation
arrangements pursuant to Item 402(t) is included in
an annual meeting proxy statement, such disclosure
would be included in the disclosure subject to the
shareholder advisory vote under Rule 14a—21(a).
Such disclosure under Item 402(t), however, is not
required to be included in all annual meeting proxy
statements.

61'While not required, our rules “would not
preclude an issuer from seeking more specific
shareholder opinion through separate votes on cash
compensation, golden parachute policy, severance
or other aspects of compensation.” See Report of the
Senate Committee on Banking, Housing, and Urban
Affairs regarding The Restoring American Financial
Stability Act of 2010, S. Rep. No. 111-176 at 133
(2010).
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their compensation arrangements in
connection with say-on-pay votes.62 We
do not believe, however, that this
possibility supports exempting smaller
reporting companies from the say-on-
pay votes. As more fully discussed in
Section ILE below, in order to ease
compliance burdens for smaller
reporting companies, we are adopting a
two-year temporary exemption before
these companies are required to conduct
a shareholder advisory vote to approve
executive compensation to permit these
companies additional time to prepare
for the new shareholder advisory votes.

As noted in the Proposing Release,
consistent with Section 14A, the
compensation of directors, as disclosed
pursuant to Item 402(k) 63 or Item
402(r) 64 is not subject to the shareholder
advisory vote. In addition, if an issuer
includes disclosure pursuant to Item
402(s) 85 of Regulation S-K about the
issuer’s compensation policies and
practices as they relate to risk
management and risk-taking incentives,
these policies and practices will not be
subject to the shareholder advisory vote
required by Section 14A(a)(1) as they
relate to the issuer’s compensation for
employees generally. We note, however,
that to the extent that risk
considerations are a material aspect of
the issuer’s compensation policies or
decisions for named executive officers,
the issuer is required to discuss them as
part of its CD&A,56 and therefore such
disclosure would be considered by
shareholders when voting on executive
compensation.

Though we have considered the views
of commentators that prescribed
language would be helpful, the final
rule does not require issuers to use any
specific language or form of resolution
to be voted on by shareholders. This is
consistent with the approach taken by
the Commission in adopting Rule
14a—20 to implement the shareholder
advisory vote on executive
compensation for companies subject to
the Emergency Economic Stabilization
Act of 2008, or EESA. We believe that
issuers should retain flexibility to craft
the resolution language. As we noted in
the Proposing Release, however, the
shareholder advisory vote must relate to
all executive compensation disclosure

62 See letter from Society of Corp. Sec., which
notes that smaller reporting companies may “feel
compelled to include CD&A to provide additional
disclosure so as to reduce the potential for an
unfavorable shareholder vote.”

6317 CFR 229.402(k).

6417 CFR 229.402(r).

6517 CFR 229.402(s).

66 See Proxy Disclosure Enhancements, Release
No. 33-9089 (Dec. 16, 2009) [74 FR 68334] at note
38.

disclosed pursuant to Item 402 of
Regulation S—K. Section 14A(a)(1) of the
Exchange Act requires that the
shareholder advisory vote must be “to
approve the compensation of
executives, as disclosed pursuant to
[Item 402 of Regulation S—K] or any
successor thereto.” 7 We have added an
instruction to Rule 14a—21(a) to indicate
that this language from Section
14A(a)(1) should be included in an
issuer’s resolution for the say-on-pay
vote and to provide a non-exclusive
example of a resolution that would
satisfy the applicable requirements.68 A
vote to approve a proposal on a different
subject matter, such as a vote to approve
only compensation policies and
procedures, would not satisfy the
requirement of Section 14A(a)(1) or final
Rule 14a—21(a). We note that issuers are
not limited to the required shareholder
advisory vote under Rule 14a—21(a) and
may solicit shareholder votes on a range
of compensation matters to obtain more
specific feedback on the issuer’s
compensation policies and programs.

2. Item 24 to Schedule 14A

We proposed a new Item 24 to
Schedule 14A, to require disclosure in
any proxy statement in which an issuer
is providing a separate shareholder vote
on executive compensation to briefly
explain the general effect of the vote,
such as whether the vote is non-binding.
We are adopting this amendment to
Schedule 14A as proposed with some
modifications.

a. Proposed Amendments

Pursuant to proposed new Item 24 of
Schedule 14A, issuers would be
required to disclose in a proxy
statement for an annual meeting (or
other meeting of shareholders for which
our rules require executive
compensation disclosure) that they are
providing a separate shareholder vote
on executive compensation and to
briefly explain the general effect of the
vote, such as whether the vote is non-
binding.6° This was similar to the
approach taken by the Commission in
connection with disclosure

67 Exchange Act Section 14A(a)(1).

68 Instruction to Rule 14a—21(a) provides the
following non-exclusive example that would satisfy
Rule 14a—21(a): “RESOLVED, that the compensation
paid to the company’s named executive officers, as
disclosed pursuant to Item 402 of Regulation S—K,
including the Compensation Discussion and
Analysis, compensation tables and narrative
discussion, is hereby APPROVED.”

69 Section 14A(a) does not require additional
disclosure with respect to the non-binding nature
of the vote. We proposed to require additional
disclosure so that information about the advisory
nature of the vote is available to shareholders before
they vote. We continue to believe this information
should be available to shareholders.

requirements about the shareholder vote
on executive compensation for
companies subject to the EESA.70

b. Comments on the Proposed
Amendments

Commentators were generally
supportive of proposed Item 24 of
Schedule 14A. We requested comment
regarding whether any additional
disclosures should be provided by
issuers that would be useful to
shareholders. Two commentators
indicated that we should amend the
proposal to require disclosure of the
results of previous votes on executive
compensation.”! Another commentator
suggested that we should remove the
reference to the “general effect” of the
vote as it would lead to boilerplate
disclosure and remove the word
“whether” from the rule given the non-
binding nature of the vote.”2

c. Final Rule

After considering the comments, we
are adopting Item 24 to Schedule 14A as
proposed with some modifications.”3
Though we agree that the disclosure of
previous results would be useful to
shareholders, these results are required
to be disclosed pursuant to Item 5.07 of
Form 8-K immediately following the
votes. Consequently, we do not believe
it is necessary to mandate such
disclosure in Item 24 of Schedule 14A.
As discussed below, we have modified
the proposal to require disclosure of the
current frequency of say-on-pay votes
and to require disclosure of when the
next say-on-pay vote will occur.

Item 24 is consistent with the
approach taken by the Commission in
Item 20 of Schedule 14A in connection
with disclosure requirements about the
shareholder advisory vote on executive
compensation for companies subject to
EESA. Based on our experience with
these votes, we believe that such
requirements will lead to disclosure of
useful information about the nature and
effect of the vote for shareholders to
consider, such as whether the vote is
non-binding. We note that although not
required, issuers may choose to provide
additional disclosure in their proxy
materials.

3. Amendments to Item 402(b) of
Regulation S-K

Item 402 requires the disclosure of
executive compensation and includes

70 See Item 20 of Schedule 14A; TARP Adopting
Release, supra note 18, at 75 FR 2790.

71 See letters from ICGN and PGGM.

72 See letter from ABA.

73 See discussion of the modification to the
proposed Item 24 relating to the frequency of say-
on-pay votes below at Section II.B.2.c.
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requirements prescribing narrative and
tabular disclosure, as well as separate
scaled disclosure requirements for
smaller reporting companies.” Item
402(b) 7> contains the requirement for
CD&A, which is intended to be a
narrative overview that puts into
context the executive compensation
disclosure provided elsewhere in
response to the requirements of Item
402. The CD&A disclosure requirement
is principles-based, in that it identifies
the disclosure concept and provides
several non-exclusive examples. Under
Item 402(b)(1), issuers must explain all
material elements of their named
executive officers’ compensation by
addressing mandatory principles-based
topics in their CD&A.76 Item 402(b)(2) of
Regulation S—K sets forth certain non-
exclusive examples of the kind of
information that an issuer should
address in its CD&A, depending upon
the facts and circumstances.

In connection with our
implementation of Section 14A(a)(1), we
proposed amendments to require
disclosure in CD&A regarding how
issuers have considered the results of
previous say-on-pay votes required by
Section 14A and Rule 14a—20.77 After
reviewing comments on this proposal,
we are adopting amendments to Item
402(b)(1) as proposed, with some
modifications in response to concerns
raised by commentators.

a. Proposed Amendments

We proposed to amend Item 402(b)(1)
to add to the mandatory CD&A topics
whether, and if so, how an issuer has
considered the results of previous
shareholder votes on executive
compensation required by Section 14A
or Rule 14a—20 in determining
compensation policies and decisions
and, if so, how that consideration has

74Item 402 also includes requirements to disclose
director compensation (Items 402(k) and 402(r)) and
the issuer’s compensation policies as they relate to
risk management (Item 402(s)).

7517 CFR 229.402(b).

76 These mandatory principles-based topics
require the company to disclose the objectives of
the company’s compensation programs; what the
compensation program is designed to reward; each
element of compensation; why the company
chooses to pay each element; how the company
determines the amount (and, where applicable, the
formula) for each element; and how each element
and the company’s decisions regarding that element
fit into the company’s overall compensation
objectives and affect decisions regarding other
elements.

7717 CFR 240.14a—20. Pursuant to the EESA,
issuers that have received financial assistance
under the Troubled Asset Relief Program, or TARP,
are required to conduct a separate annual
shareholder vote to approve executive
compensation during the period in which any
obligation arising from the financial assistance
provided under the TARP remains outstanding.

affected its compensation policies and
decisions. We did not propose to add a
specific requirement for smaller
reporting companies to provide
disclosure about how previous votes
pursuant to Section 14A or Rule 14a—20
affected compensation policies and
decisions because in our view such
information would not be as valuable
outside the context of a complete CD&A
covering the full range of matters
required to be addressed by Item 402(b),
which smaller reporting companies are
not required to provide.

b. Comments on the Proposed
Amendments

Comments on the proposal were
mixed. Several commentators expressed
support for an amendment to Item
402(b)(1) to require that issuers discuss
the results of the shareholder vote and
its effect, if any, on executive
compensation decisions and policies.”8
Many of these commentators agreed
with the proposal that discussion of say-
on-pay vote results in CD&A should be
mandatory,”? in some cases noting that
this would provide shareholders a better
understanding of how the board of
directors considered the results of
shareholder advisory votes 80 and
encourage a dialogue between issuers
and shareholders on the topic of
compensation.8!? Commentators also
indicated that a mandatory discussion
of the consideration of say-on-pay votes
will aid transparency of issuers’
disclosures on compensation 82 and will
help investors better understand
compensation decisions made by
issuers.83

A number of commentators stated that
it would be more appropriate instead to
include consideration of say-on-pay
votes among the non-exclusive
examples of the kind of information that
should be addressed in CD&A, only if
material given the issuer’s individual
facts and circumstances 84 because this
approach would avoid boilerplate
disclosure and require discussion only
when material,85 and that discussion on

78 See, e.g., letters from CalPERS, Calvert, CII,
Colorado Public Employees’ Retirement Association
(“COPERA?”), ICGN, Meridian Compensation
Partners (“Meridian”), PGGM, Pensions Investment
Research Consultants (“PIRC”), SBA of Florida,
Sullivan, and TIAA-CREF.

79 See, e.g., letters from CalPERS, Calvert, CII,
PGGM, PIRC, SBA of Florida, and TIAA-CREF.

80 See letter from CalPERS.

81 See letter from TIAA-CREF.

82 See letter from PIRC.

83 See letter from SBA of Florida.

84 See, e.g., letters from ABA, Boeing, Business
Roundtable, Eaton Corporation (“Eaton”), FSR,
PM&P, Sullivan, and UnitedHealth Group
(“UnitedHealth”).

85 See, e.g., letter from UnitedHealth.

a mandatory basis may lead to awkward
and non-substantive disclosure if the
issuer has not made changes to its
compensation program in response to
the shareholder vote.86

Other commentators stated that no
amendment to CD&A is required 87
because the Act does not require
additional CD&A disclosure and it
should not be required by rule,s® the
proposed amendment would add length
to CD&A without providing meaningful
information to shareholders,89 and the
amendment would deem the
consideration of say-on-pay votes
material whether such consideration is
material or not.?° Similarly a number of
commentators who asserted that
amending Item 402(b) is not required
also expressed the view that if the
Commission does adopt an amendment,
such CD&A disclosure should be
required only if material under the
issuer’s individual facts and
circumstances.91

Commentators also disagreed with
respect to which say-on-pay votes
should be covered by the CD&A
discussion. Some favored only the most
recent say-on-pay vote,%2 indicating that
mandating discussion of prior votes
would result in extraneous discussion 93
and little benefit.9¢ Other commentators
indicated that prior votes should also be
required to be addressed.?® These
commentators noted that such
disclosure of prior votes is appropriate
given the long-term process of
determining compensation 96 and that it
would permit investors to evaluate any
trends in the results of say-on-pay
votes.97 One commentator stated that if
CD&A disclosure with respect to say-on-
pay votes is mandatory, it should be
limited to the most recent vote, but if
not mandatory should not be so
limited.?8 Although there was little
response to our request for comment
regarding whether smaller reporting
companies should be required to
disclose their consideration of

86 See letter from PM&P.

87 See, e.g., letters from Center on Exec. Comp.,
Compensia, Davis Polk, Pfizer, Society of Corp.
Sec., and UBC.

88 See, e.g., letter from Center on Exec. Comp.

89 See letter from Davis Polk.

90 See, e.g., letter from Society of Corp. Sec.

91 See, e.g., letters from Compensia, Davis Polk,
and Society of Corp. Sec.

92 See, e.g., letters from ABA, Boeing, Eaton, FSR,
McGuireWoods (“McGuireWoods”), Meridian,
NACD, Pfizer, Protective Life, and Sullivan.

93 See letter from Sullivan.

94 See letter from McGuireWoods.

95 See, e.g., letters from Chris Barnard (“Barnard”),
Calvert, PGGM, PIRC, PM&P, and SBA of Florida.

9 See, e.g., letter from PGGM.

97 See, e.g., letter from SBA of Florida.

98 See letter from Boeing.
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shareholder advisory votes on executive
compensation, one commentator stated
that our existing disclosure
requirements for these companies are
sufficient.99

c. Final Rule

After considering the comments, we
are adopting amendments to the
disclosure requirements of Item
402(b)(1) substantially as proposed,
with a modification to clarify that this
mandatory topic relates to the issuer’s
consideration of the most recent say-on-
pay vote. As discussed below, issuers
should address their consideration of
the results of earlier say-on-pay votes, to
the extent material.

The final rule amends Item 402(b)(1)
to require issuers to address in CD&A
whether and, if so, how their
compensation policies and decisions
have taken into account the results of
the most recent shareholder advisory
vote on executive compensation.
Although it is not mandated by Section
951 of the Act, we continue to believe
that including this mandatory topic in
CD&A will facilitate better investor
understanding of issuers’ compensation
decisions. Because the shareholder
advisory vote will apply to all issuers,
we view information about how issuers
have responded to such votes as more
in the nature of a mandatory principles-
based topic than an example. The
manner in which individual issuers may
respond to such votes in determining
executive compensation policies and
decisions will likely vary depending
upon facts and circumstances. We
expect that this variation will be
reflected in the CD&A disclosures.

Following consideration of the
comments received, we have decided to
limit the mandatory topic to whether,
and if so, how the issuer has considered
the results of the most recent say-on-pay
vote in determining compensation
policies and decisions, and if so, how
that consideration has affected the
issuer’s executive compensation
policies and decisions.100 This
modification reflects that, in making
voting and investment decisions,
shareholders will benefit from
understanding what consideration the
issuer has given to the most recent say-

99 See letter from ICGN.

100 Reporting companies are currently required to
disclose, pursuant to Item 5.07 of Form 8-K [17
CFR 249.208a], the preliminary results of a
shareholder vote within four business days after the
end of the meeting at which the vote is held and
final voting results within four business days after
the final voting results are known. We are adopting
amendments to require additional disclosure on
Form 8K regarding the company’s determination
of the frequency of say-on-pay votes. See Section
11.B.5 below.

on-pay vote. Limiting the mandatory
topic to the most recent shareholder
vote should also focus the disclosure so
there should not be lengthy boilerplate
discussions of all previous votes.
Although we have added issuer
consideration of the most recent say-on-
pay vote to the mandatory topics, we
believe that, consistent with the
principles-based nature of CD&A,
issuers should address their
consideration of the results of earlier
say-on-pay votes to the extent such
consideration is material to the
compensation policies and decisions
discussed.

Because companies with outstanding
indebtedness under the TARP will
continue to have an annual say-on-pay
vote until they repay all such
indebtedness, these votes should be
addressed by issuers in CD&A as well.
To reflect our treatment of companies
subject to EESA with outstanding
obligations under TARP, we have also
modified the amendment to Item
402(b)(1) as adopted to address issuer
consideration of the results of the most
recent shareholder advisory vote on
executive compensation required by
Section 14A or Rule 14a—20. This
reflects that the vote required pursuant
to the EESA and 14a-20 is effectively
the same vote that would be required
under Section 14A(a)(1).101

Smaller reporting companies are
subject to scaled disclosure
requirements in Item 402 of Regulation
S—K and are not required to include a
CD&A. We are not adding a specific
requirement for smaller reporting
companies to provide disclosure about
how previous votes pursuant to Section
14A affected compensation policies and
decisions because we believe such
information would not be as valuable
outside the context of a complete CD&A
covering the full range of matters
required to be addressed by Item 402(b).
However, we note that pursuant to Item
402(o) of Regulation S-K, 102 smaller
reporting companies are required to
provide a narrative description of any
material factors necessary to an
understanding of the information
disclosed in the Summary
Compensation Table. If consideration of
prior say-on-pay votes is such a factor
for a particular issuer, disclosure would
be required pursuant to Item 402(o).

101 The treatment of companies subject to EESA
with outstanding obligations under TARP is
discussed in Section II.C.3 below.

10217 CFR 229.402(0).

B. Shareholder Approval of the
Frequency of Shareholder Votes on
Executive Compensation

1. Rule 14a-21(b)

We proposed Rule 14a—21(b) pursuant
to which issuers would be required, not
less frequently than once every six
years, to provide a separate shareholder
advisory vote in proxy statements to
determine the frequency of the
shareholder vote on the compensation
of executives required by Section
14A(a)(1). We are adopting this
amendment substantially as proposed
with slight modifications in response to
comments.

a. Proposed Rule

Under proposed Rule 14a—-21(b),
issuers would be required, not less
frequently than once every six years, to
provide a separate shareholder advisory
vote in proxy statements for annual
meetings to determine whether the
shareholder vote on the compensation
of executives required by Section
14A(a)(1) “will occur every 1, 2, or 3
years.” 103 As proposed, Rule 14a-21(b)
would also clarify that the separate
shareholder vote on the frequency of
shareholder votes on executive
compensation would be required only
in a proxy statement for an annual or
other meeting of shareholders for which
our rules require compensation
disclosure. Consistent with Section 14A,
issuers would be required to provide the
separate shareholder vote on the
frequency of the say-on-pay vote for the
first annual or other such meeting of
shareholders occurring on or after
January 21, 2011.

b. Comments on the Proposed Rule

Comments on the proposal were
generally favorable. Many commentators
agreed that the rule did not need to
specify the required language to be used
for the shareholder vote on the
frequency of shareholder votes to
approve executive compensation.104
Some commentators, however,
recommended that the Commission
should specify language or provide non-
exclusive examples of resolutions so
issuers would know how the
requirement may be satisfied.105 A
number of commentators also requested
that the Commission clarify whether the
vote should be presented in the form of
a resolution given that shareholders will
have a choice among three frequencies

103 Exchange Act Section 14A(a)(2).

104 See, e.g., letters from AFSCME, Business
Roundtable, FSR, Protective Life, and Towers
Watson.

105 See, e.g., letters from Boeing, Pfizer, PGGM,
Society of Corp. Sec., and Sullivan.
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or abstaining from the frequency
vote.106 Although some commentators
suggested that we specify which shares
are entitled to vote in the shareholder
vote on the frequency of say-on-pay
votes, 197 most commentators indicated
there was no need for the Commission
to address this question.108

We also requested comment regarding
whether a new issuer should be
permitted to disclose the frequency of
its say-on-pay votes in the registration
statement for its initial public offering
and be exempted from conducting say-
on-pay votes and frequency votes at its
annual meetings until the annual
meeting for the year disclosed in its
registration statement. Most
commentators indicated that newly
public companies should not be exempt
from the say-on-pay and frequency votes
and should be required to conduct say-
on-pay and frequency votes at their first
annual shareholders meeting after the
initial public offering.19° However,
some commentators expressed support
for such an exemption as it would
provide these issuers additional time to
formulate their compensation policies
as a public company before conducting
the shareholder votes required by
Section 14A.110

c. Final Rule

After reviewing and considering the
comments, we are adopting Rule 14a—
21(b) as proposed with slight
modifications to clarify that the
frequency vote is required at least once
during the six calendar years following
the prior frequency vote.11* Under Rule
14a-21(b), issuers will be required, not
less frequently than once every six
calendar years, to provide a separate
shareholder advisory vote in proxy
statements for annual meetings to
determine whether the shareholder vote
on the compensation of executives
required by Section 14A(a)(1) “will
occur every 1, 2, or 3 years.” 112 After
considering and reviewing comments on
the proposed rule, we do not believe it
is necessary to provide a form of
resolution for the vote required by Rule
14a—21(b). In response to concerns

106 See, e.g., letters from ABA, Pfizer, Society of
Corp. Sec., and Sullivan.

107 See, e.g., letter from the ABA.

108 See, e.g., letters from Business Roundtable,
FSR, Pfizer, PGGM, and Protective Life.

109 See, e.g., letters from AFSCME, CII, CalPERS,
ICGN, Georg Merkl (“Merk!”), Public Citizen, and
RAILPEN Investments and Universities
Superannuation Scheme (“RAILPEN & USS”).

110 See, e.g., letters from ABA, Compensia, Davis
Polk, NACD, and Sullivan.

111 As proposed, Rule 14a—21(b) would have
required a frequency vote within the six-year period
from the date of the most recent frequency vote.

112 Exchange Act Section 14A(a)(2).

raised by commentators and discussed
below, we are also adopting a temporary
exemption under which smaller
reporting companies will not be
required to conduct a shareholder
advisory vote on the frequency of say-
on-pay votes until meetings on or after
January 21, 2013.113

Rule 14a—-21(b) will also clarify that
the separate shareholder vote on the
frequency of shareholder votes on
executive compensation will be
required only in a proxy statement for
an annual or other meeting of
shareholders at which directors will be
elected and that such vote is required
only once every six calendar years.
Under Rule 14a—21(b), issuers will be
required to provide the separate
shareholder vote on the frequency of the
say-on-pay vote for the first annual or
other such meeting of shareholders
occurring on or after January 21, 2011.
After reviewing the comment letters, we
continue to believe that the say-on-pay
vote and the frequency vote should be
required of newly public companies in
the proxy statement for such company’s
first annual meeting after the initial
public offering. This will give
shareholders the opportunity to express
a view on these matters while the
company is in the process of
establishing policies that will apply as
a public company and could benefit
from understanding its shareholders’
point of view.

2. Item 24 of Schedule 14A

In order to implement the
requirements of Section 14A(a), we
proposed new Item 24 to Schedule 14A,
to briefly explain the general effect of
the frequency vote, such as whether the
vote is non-binding. We are adopting
this amendment to Schedule 14A as
proposed with a modification.

a. Proposed Amendments

In addition to disclosure regarding the
vote on executive compensation, we
proposed that issuers would be required
to disclose in the proxy statement that
they are providing a separate
shareholder advisory vote on the
frequency of the shareholder advisory
vote on executive compensation.
Proposed Item 24 of Schedule 14A
would also require issuers to briefly
explain the general effect of this vote,
such as whether the vote is non-binding.

b. Comments on the Proposed
Amendments

Commentators generally supported
proposed Item 24 of Schedule 14A as it
relates to the frequency of say-on-pay

113 See discussion in Section ILE below.

votes.114 One commentator expressed
the view that the proposed amendment
is not needed as it will lead to
boilerplate disclosure.115 Some
commentators also suggested that
issuers should be required to disclose
the current frequency of say-on-pay
votes,116

c. Final Rule

After reviewing and considering the
comments, we are adopting Item 24 of
Schedule 14A as proposed with a
modification. Issuers will be required to
disclose in the proxy statement that they
are providing a separate shareholder
advisory vote on the frequency of say-
on-pay votes. Item 24 of Schedule 14A
will also require issuers to briefly
explain the general effect of this vote,
such as whether the vote is non-
binding.117 As noted above, this is
similar to the approach taken by the
Commission in connection with
disclosure requirements about the
shareholder advisory vote on executive
compensation for companies subject to
EESA.118 Based on our experience with
these votes, we believe that such
requirements will lead to useful
disclosure of information about the
nature and effect of the vote for
shareholders to consider, such as
whether the vote is non-binding.

After reviewing comments, we are
also adding a requirement to Item 24 for
issuers to provide disclosure of the
current frequency of say-on-pay votes
and when the next scheduled say-on-
pay vote will occur,19 in their proxy
materials. We believe this will provide
useful information to shareholders
about upcoming say-on-pay and
frequency shareholder advisory votes.

3. Amendment to Rule 14a—4

In order to implement the
requirements of Section 14A(a)(2), we
also proposed amendments to Rule 14a—
4. After considering comments, we are
adopting the amendments to Rule 14a—
4 as proposed, with slight modification.

114 See, e.g., letters from CalPERS, ICGN, PGGM,
and Protective Life.

115 See letter from Society of Corp. Sec.

116 See, e.g., letters from ICGN and TIAA-CREF.

117 As discussed in Section II.A.2.a, Section
14A(a) does not require additional disclosure with
respect to the non-binding nature of the vote. We
are requiring additional disclosure so that
information about the advisory nature of the vote
is available to shareholders before they vote.

118 See Section II.A.2.a, above.

119]ssuers should disclose the current frequency
as determined by the board following a shareholder
advisory vote. We would not expect disclosure of
either the current frequency or when the next
scheduled say-on-pay vote will occur in proxy
materials for the meeting where an issuer initially
conducts the say-on-pay and frequency votes.
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a. Proposed Amendments

As noted in the Proposing Release,
Section 14A(a)(2) requires a shareholder
advisory vote on whether say-on-pay
votes will occur every 1, 2, or 3 years.
Thus, shareholders must be given four
choices: Whether the shareholder vote
on executive compensation will occur
every 1, 2, or 3 years, or to abstain from
voting on the matter. In our view,
Section 14A(a)(2) does not allow for
alternative formulations of the
shareholder vote, such as proposals that
would provide shareholders with two
substantive choices (e.g., to hold a
separate shareholder vote on executive
compensation every year or less
frequently), or only one choice (e.g., a
company proposal to hold shareholder
votes every two years). We noted in the
Proposing Release that we would expect
that the board of directors will include
a recommendation as to how
shareholders should vote on the
frequency of shareholder votes on
executive compensation.?2° However,
the issuer must make clear in these
circumstances that the proxy card
provides for four choices (every 1, 2, or
3 years, or abstain) and that
shareholders are not voting to approve
or disapprove the issuer’s
recommendation. Accordingly, we
proposed amendments to our proxy
rules to reflect the statutory requirement
that shareholders must be provided the
opportunity to cast an advisory vote on
whether the shareholder vote on
executive compensation required by
Section 14A(a)(1) of the Exchange Act
will occur every 1, 2, or 3 years, or to
abstain from voting on the matter.12?

Specifically, we proposed
amendments to Rule 14a—4 under the
Exchange Act, which provides
requirements as to the form of proxy
that issuers are required to include with
their proxy materials, to require that
issuers present four choices to their
shareholders. Absent amendment, Rule
14a—4 requires the form of proxy to
provide means whereby the person
solicited is afforded an opportunity to
specify by boxes a choice between
approval or disapproval of, or
abstention with respect to each separate
matter to be acted upon, other than
elections to office.122 We proposed
amendments to revise this standard to
permit proxy cards to reflect the choice

120 See Section I1.B.3 of the Proposing Release.

121 Because the shareholder vote on the frequency
of voting on executive compensation is advisory,
we do not believe that it is necessary to prescribe
a standard for determining which frequency has
been “adopted” by the shareholders.

122 Rule 14a—4(b)(1).

of 1, 2, or 3 years, or abstain, for these
votes.

b. Comments on the Proposed
Amendments

Comments on the proposal were
generally favorable. Many commentators
expressed support for the proposed
approach where shareholders are given
four choices on the frequency vote.123
Some commentators suggested
alternative approaches including a vote
where shareholders would rank each
choice of frequency or vote separately
for each of 1, 2, and 3 years,?24 a vote
where management would choose 1, 2,
or 3 years as the frequency and ask
shareholders to approve or disapprove
its choice,25 and a two-step approach
whereby shareholders would first vote
whether or not they have a preference
as to the frequency of say-on-pay votes
and, if they do have a preference,
subsequently vote on whether such
votes should be conducted every 1, 2, or
3 years.126

In addition, we requested comment in
the Proposing Release as to whether
issuers, brokers, transfer agents, and
data processing firms would be able to
accommodate the four choices for a
single line item on the proxy card.
Commentators indicated that they
would be ready for the vote with four
choices on the proxy card by January 21,
2011.127 One commentator
recommended that we clarify that
issuers may vote uninstructed shares in
accordance with management’s
recommendations so long as they follow
the requirements of Rule 14a—4,128
while another suggested that the
Commission extend the transition
guidance permitting the presentation of
three choices for the frequency vote for
the entire 2011 proxy season and
perhaps require the three-choice
approach for all issuers for 2011 to
allow for uniformity among different
issuers.129

c. Final Rule

After considering the comments, we
are adopting the rule substantially as
proposed with some modifications.
Specifically, we are adopting
amendments to Rule 14a—4 under the
Exchange Act, which provides

123 See, e.g., letters from Calvert, COPERA, ICGN,

Meridian, Merkl, PGGM, and Protective Life.
124 See letter from Keith P. Bishop (“Bishop”).
125 See letter from UBC.

126 See letter from Society of Corp. Sec.

127 See, e.g., letters from Broadridge Financial
Solutions, Inc. (“Broadridge”) and Proxytrust
(“Proxytrust”).

128 See letter from Sullivan.

129 See Jetter from ABA. For a discussion of
transition matters, see Section IL.F below.

requirements as to the form of proxy
that issuers are required to include with
their proxy materials, to require that
issuers present four choices to their
shareholders. Under existing Rule 14a—
4, the form of proxy is required to
provide means whereby the person
solicited is afforded an opportunity to
specify by boxes a choice between
approval or disapproval of, or
abstention with respect to each separate
matter to be acted upon, other than
elections to office. Absent an
amendment, Rule 14a—4 would not
permit proxy cards to reflect the choice
of 1, 2, or 3 years, or abstain. The
amendments revise the rule to permit
proxy cards to reflect the choice of 1, 2,
or 3 years, or abstain, for the frequency
vote.

In response to comment, we note that
issuers may vote uninstructed proxy
cards in accordance with management’s
recommendation for the frequency vote
only if the issuer follows the existing
requirements of Rule 14a—4 to (1)
include a recommendation for the
frequency of say-on-pay votes in the
proxy statement, (2) permit abstention
on the proxy card, and (3) include
language regarding how uninstructed
shares will be voted in bold on the
proxy card.

4, Amendment to Rule 14a—8

In connection with implementing the
requirements of Section 14A(a)(2), we
also proposed a note to Rule 14a—
8(i)(10) relating to shareholder
proposals. After considering the
comments, we are adopting the
amendment to Rule 14a—8 with some
modifications.

a. Proposed Amendments

Our proposed amendment to Rule
14a—8 under the Exchange Act would
add a note to Rule 14a—8(i)(10) to clarify
the status of shareholder proposals that
seek an advisory shareholder vote on
executive comp