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INTERNET AVAILABILITY OF PROXY MATERIALS
AGENCY': Securities and Exchange Commission.

ACTION: Final rule; request for comment on Paperwork Reduction Act burden
estimates.

SUMMARY: We are adopting amendments to the proxy rules under the Securities
Exchange Act of 1934 that provide an alternative method for issuers and other persons to
furnish proxy materials to shareholders by posting them on an Internet Web site and
providing shareholders with notice of the availability of the proxy materials. Issuers must
make copies of the proxy materials available to shareholders on request, at no charge to
shareholders. The amendments put into place processes that will provide shareholders
with notice of, and access to, proxy materials while taking advantage of technological
developments and the growth of the Internet and electronic communications. Issuers that
rely on the amendments may be able to significantly lower the costs of their proxy
solicitations that ultimately are borne by shareholders. The amendments also might
reduce the costs of engaging in a proxy contest for soliciting persons other than the
issuer. The amendments do not apply to business combination transactions. The
amendments also do not affect the availability of any existing method of furnishing proxy
materials.

DATES: Effective Date: March 30, 2007.



Compliance Date: Persons may not send a Notice of Internet Availability of Proxy

Materials to shareholders prior to July 1, 2007.

Comment Due Date: Comments on the Paperwork Reduction Act burden estimate should

be received on or before March 30, 2007.
ADDRESSES: Comments may be submitted by any of the following methods:

Electronic comments:

. Use the Commission’s Internet comment form
(http://www.sec.gov/rules/final.shtml); or

. Send an e-mail to rule-comments@sec.gov. Please include File Number
S7-10-05 on the subject line; or

. Use the Federal eRulemaking Portal (http://www.regulations.gov). Follow
the instructions for submitting comments.

Paper comments:

. Send paper comments in triplicate to Nancy M. Morris, Secretary,
Securities and Exchange Commission, 100 F Street, NE, Washington, DC
20549-1090.
All submissions should refer to File Number S7-10-05. To help us process and review
your comments more efficiently, please use only one method. The Commission will post
all comments on its Internet Web site (http://www.sec.gov/rules/final.shtml). Comments
also are available for public inspection and copying in the Commission’s Public
Reference Room, 100 F Street, NE, Washington, DC 20549. All comments received will

be posted without change; we do not edit personal identifying information from



submissions. You should submit only information that you wish to make publicly
available.

FOR FURTHER INFORMATION CONTACT: Raymond A. Be, Special Counsel,
Office of Rulemaking, Division of Corporation Finance, at (202) 551-3430, Securities
and Exchange Commission, 100 F Street, NE, Washington, DC 20549-3628.
SUPPLEMENTARY INFORMATION: We are amending Rules 14a-2," 14a-3,2 14a-
4,° 14a-7," 14a-8,° 14a-12,° 14a-13," 14b-1,% 14b-2,° 14c-2,"° 14¢-3,* 14¢-5," 14¢-7,"
Schedule 14A,* Schedule 14C,* Form 10-K,* Form 10-KSB,* Form 10-Q,® and Form

10-QSB,* under the Securities Exchange Act of 1934% and Form N-SAR? under the
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Exchange Act and the Investment Company Act of 1940.% We also are adding new Rule

14a-16 under the Exchange Act.
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Introduction

On December 8, 2005, we proposed amendments to update the proxy rules to take

greater advantage of communications technology by supplementing the existing

regulatory framework with an alternative “notice and access” proxy model that could

reduce significantly the printing and mailing costs associated with furnishing proxy

materials to shareholders.?® Under the notice and access model that we proposed, an

issuer would be able to satisfy its obligations under the Commission’s proxy rules by

posting its proxy materials on a publicly-accessible Internet Web site (other than the

Commission’s EDGAR Web site) and providing shareholders with a notice informing

them that the materials are available and explaining how to access those materials. Under

the proposal, an issuer relying on the model would be required to provide a requesting

shareholder with a copy of the proxy materials in paper or by e-mail, at no charge to the
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Release No. 34-52926 (Dec. 8, 2005) [70 FR 74597]. For purposes of this release only,
the term “proxy materials” includes proxy statements on Schedule 14A, proxy cards,
information statements on Schedule 14C, annual reports to security holders required by
Rules 14a-3 and 14c¢-3 of the Exchange Act, notices of shareholder meetings, additional
soliciting materials, and any amendments to such materials. For purposes of this release,
the term does not include materials filed under Rule 14a-12.



shareholder. We proposed that soliciting persons other than the issuer also would be able

to rely on the notice and access model.

We received approximately 140 comment letters on the proposed notice and

access model from a variety of interested parties, including issuers and their agents,

shareholders, intermediaries and their agents, financial printers, manufacturers of mailing

products, and academics. There was significant disagreement among the commenters

regarding these key issues raised by the proposed model:

. The sufficiency of current Internet access among the U.S. population such
that the proposed model would be desirable;**

. The effect that the proposed notice and access model might have on levels
of proxy voting by shareholders; *°

. The level of security and privacy on the Internet;?®
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See, for example, letters suggesting that current rates of Internet access are sufficient
from American Bar Association (ABA), America’s Community Bankers (ACB),
Association of Ameritech SBC Retirees (SBC Retirees), Business Roundtable (BRT),
Computershare Ltd. (Computershare), Proxinvest, Gary Tannahill, Hermes, Investment
Company Institute (ICI), Securities Transfer Association (STA), and Sullivan &
Cromwell. But also see, for example, letters from Association of BellTel Retirees
(BellTel Retirees), Todd Collier, Joel Brown, James Davis, Donna Garal, Clark Green,
Heather Harper, Frank Inman, William Lafollette, James Phipps, Beth Spletter, Megan
Stroinski, and the United States Postal Service (USPS) suggesting that those rates are not
sufficient.

Some commenters believed that the proposed model might result in a decline in voting by
shareholders. See, for example, letters from Automatic Data Processing, Inc. (ADP),
James Angel, Timothy Buchman, State Board of Administration of Florida (Florida State
Board), Fund of Stockowners Rights (Stockowners Rights), IR Web Report, and
Securities Industry Association (SIA). However, other commenters believed the rules
may increase shareholder voting by facilitating the voting process. See, for example,
letters from AFL-CIO, Robert Atkinson, Institutional Shareholder Services (ISS),
Proxinvest, and Society of Corporate Secretaries and Governance Professionals
(SCSGP).

See, for example, letters from James Angel, Todd Collier, James Davis, William
LaFollette, Matthew McGuire, and USPS.



. The extent of potential savings to issuers and those conducting proxy
contests that choose to rely on the proposed model;*’ and

. Whether the proposed model may make the proxy delivery system,
particularly as it relates to beneficial owners holding in street name
through their brokers or other intermediaries, too complex.”®

Several commenters suggested revisions related to the proposed notice and access

model, including the following:

. The proposed rules should allow a shareholder to make an election to
receive paper copies of the proxy materials with respect to any future
solicitations that would remain in place until subsequently revoked by the
shareholder;?

. An issuer should have to make the proxy card available to shareholders
through the same medium it uses to make the proxy statement available to
them;*

o The Commission should review and simplify the proxy delivery system as
a whole rather than addressing the issue of electronic delivery of proxy

materials in isolation:®* and
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See, for example, letters from ADP and Computershare.
See letter from ABA.

See letters from American Business Council (ABC), AFL-CIO, James Angel, CALSTRS,
Florida State Board, Ohio Public Employees Retirement System (OPERS), San Diego
City Employees’ Retirement System (San Diego Retirement), SIA, William Sjostrom,
Stocklein Law Group, Swingvote, and Paul Uhlenhop.

See letters from ACB, AFL-CIO, Amalgamated Bank of LongView Funds
(Amalgamated Bank), BellTel Retirees, Council of Institutional Investors (CII), Florida
State Board, Carl Hagberg, International Brotherhood of Teamsters (Teamsters), National
Retiree Legislative Network (NRLN), San Diego Retirement, and Swingvote.



. The New York Stock Exchange (“NYSE”) should review its current
schedule of maximum fees that its member firms may charge issuers to
forward issuers’ proxy materials to beneficial owners.*

1,3 we believe that current

Although there was a mixed reaction to the proposa
levels of access to the Internet merit adoption of the notice and access model as an
alternative to the existing proxy distribution system. In this regard, we note that more
than 10.7 million beneficial shareholders already have given their affirmative consent to
electronic delivery of proxy materials and approximately 87.8% of shares voted were
voted electronically or telephonically during the 2006 proxy season.** Moreover,
research submitted to us during the comment period indicates that approximately 80% of
investors in the United States have access to the Internet in their homes, a greater
percentage than we estimated at the proposing stage.®* Several commenters expressed
the view that the current level of Internet usage is sufficiently high to warrant adoption of

|'36

the proposed notice and access model.” Although some commenters did not think that

3 See, for example, letters from BRT, Committee of Concerned Shareholders (Concerned

Shareholders), Computershare, Carl Hagberg, Mellon, and STA.

32 See letters from BRT, Computershare, and SCSGP.

3 It appeared that many commenters opposing adoption mistakenly believed that they

would lose the ability to receive paper copies. Others objected to having to request paper
copies under the notice and access model. See, for example, letters from Arthur
Comings, Dave Few, George Liddell, Robert Link, and Chloris Wolski.

3 According to data available on the Web site of ADP. See
www.ics.adp.com/releasel1/public_site/about/stats.html.

® See letter from ADP. At the proposing stage, we estimated that 75% of people in the

United States had Internet access, but we did not have an estimate for the percentage of
investors with Internet access.

3 See, for example, letters from ABA, ACB, BRT, Computershare, Hermes, ICl,

Proxinvest, SBC Retirees, STA, Sullivan & Cromwell, and Gary Tannahill,.



Internet access is sufficiently widespread, particularly among seniors,*” to warrant
implementation of the proposed model at this time,*® the requirement that any
shareholder lacking Internet access, or preferring delivery of a copy of the proxy
materials, can make a permanent request to receive a copy of the proxy materials (and all
future proxy materials) at no charge should substantially mitigate the concern about
Internet access.

Therefore, we are adopting the proposal substantially as proposed. The final rules
are intended to allow issuers and other soliciting persons to establish procedures that will
promote use of the Internet as a reliable and cost-efficient means of making proxy
materials available to shareholders. Among those shareholders who access the proxy
materials electronically, the rules also may increase the use of the Internet for voting
proxies. An issuer’s or other soliciting person’s election to follow the notice and access
model will be voluntary.*

Under the final rules, as discussed in more detail below, an issuer may satisfy its
obligation under the Commission’s proxy rules to furnish proxy materials to shareholders
in connection with a proxy solicitation by posting its proxy materials on a publicly-
accessible Internet Web site (other than the Commission’s EDGAR Web site) and
sending a Notice of Internet Availability of Proxy Materials (“Notice”) to shareholders at

least 40 calendar days before the shareholder meeting date indicating that the proxy

3 See, for example, letters from American Association of Retired Persons (AARP), BellTel

Retirees, Timothy Buchman, Todd Collier, NRLN, Printing Industries of America (PIA),
Stockowners Rights, and Telephone Pioneers of America.

38 See, for example, letters from BellTel Retirees, Joel Brown, Todd Collier, James Davis,

Donna Garal, Clark Green, Heather Harper, Frank Inman, William Lafollette, James
Phipps, Beth Spletter, Megan Stroinski, and USPS.



materials are available and explaining how to access those materials.** Shareholders
must have a means to execute a proxy as of the time on which the Notice is sent.** The
Notice also must explain how a shareholder can request a copy of the proxy materials and
how a shareholder can indicate a preference to receive a paper or e-mail copy of any
proxy materials distributed under the notice and access model in the future. An issuer
may not send a proxy card along with the Notice; however, 10 calendar days or more
after sending the Notice, the issuer may send a proxy card to shareholders.** If an issuer
chooses to send a proxy card without a copy of the proxy statement under this provision,
a copy of the Notice must accompany the proxy card so that recipients will be notified
again about the Web site on which the proxy statement is accessible. Finally, the notice
and access model may not be used in conjunction with a proxy solicitation related to a

business combination transaction.

» In a companion release, the Commission is proposing to require issuers and other

soliciting persons to follow a substantially similar model. See Release No. 34-55147.

40 An issuer or other soliciting person also must continue to comply with Exchange Act
Rules 14a-6 [17 CFR 240.14a-6] and 14c¢-5 [17 CFR 240.14c¢-5], which require the issuer
or other soliciting person to file its proxy statement (or information statement) and
additional soliciting material with the Commission. An issuer also must continue to
comply with Exchange Act Rules 14a-3(c) [17 CFR 240.14a-3(c)] and 14c-3(b) [17 CFR
240.14c-3(b)], which require an issuer to submit copies of its annual report to security
holders to the Commission. The rules that we are adopting in this release do not affect
any current Commission filing requirement, except that an issuer or other soliciting
person following the notice and access model would be required to file the Notice as
additional soliciting material under Exchange Act Rule 14a-6(b) [17 CFR 240.14a-6(b)].

a As discussed in more detail in Section 11.A.2 of this release, an issuer or any other
soliciting person must provide a means for executing proxies available at the time the
Notice is sent. It may not wait until it sends a paper or e-mail copy of the proxy card 10
calendar days or more after sending the Notice to provide shareholders with a means to
execute a proxy.

2 An issuer may send a proxy card to shareholders before the conclusion of the 10-day
period if the proxy card is accompanied or preceded by a copy, via the same medium, of
the proxy statement and annual report to security holders if required by Rule 14a-3(b).

10



Shareholders and other persons conducting their own proxy solicitations may rely
on the notice and access model under requirements substantially similar to the
requirements that would apply to issuers. As a result, these rules may have the effect of
reducing the cost of engaging in a proxy contest. However, unlike the requirements for
an issuer, a soliciting person other than the issuer may selectively choose the shareholders
from whom it desires to solicit proxies without the need to send an information statement
to all other shareholders.

The new rules do not affect the availability of other means of providing proxy
materials to shareholders, such as obtaining affirmative consents for electronic delivery
pursuant to existing Commission guidance.*® Thus, an issuer may rely on affirmative
consents to furnish proxy materials to some shareholders, and rely on the notice and
access model to furnish the materials to others.

We are making several significant revisions to the proposed notice and access
model in response to commenters’ concerns. First, the final rules do not permit a proxy
card to accompany the Notice as we originally proposed, although the rules do permit an

issuer or other soliciting person to send a proxy card 10 calendar days or more after it

43 Release No. 33-7233 (Oct. 6, 1995) [60 FR 53458] (the “1995 Interpretive Release”)
provided guidance on electronic delivery of prospectuses, annual reports to security
holders and proxy solicitation materials under the Securities Act of 1933 [15 U.S.C. 77a
et seq.], the Securities Exchange Act of 1934, and the Investment Company Act of 1940.
Release No. 33-7288 (May 9, 1996) [61 FR 24644] (the “1996 Interpretive Release™)
provided guidance on electronic delivery of required information by broker-dealers and
transfer agents under the Securities Act, the Exchange Act, and the Investment Company
Act. Release No. 33-7856 (Apr. 28, 2000) [65 FR 25843] (the “2000 Interpretive
Release™) provided guidance on the use of electronic media to deliver documents under
the federal securities laws, an issuer’s liability for Web site content, and basic legal
principles that issuers and market intermediaries should consider in conducting online
offerings.

11



sends the Notice, provided that a copy of the Notice or accompanies the proxy card.**
Second, we are adopting a requirement that issuers and other soliciting persons send the
Notice to shareholders at least 40 calendar days before the shareholder meeting date,
rather than 30 calendar days before the meeting, as proposed. We are making this change
so that issuers and other soliciting persons will still have at least a 30-day period in which
they can send a proxy card to shareholders if they choose to do so.

Third, in addition to the proposed requirement that a shareholder be able to
request a paper or e-mail copy of the proxy materials for a particular meeting, the final
rules require an issuer to allow shareholders to elect to receive paper or e-mail copies of
proxy materials that the issuer will distribute in the future in reliance on the notice and
access model. Similarly, intermediaries must allow beneficial owners to elect to receive
paper or e-mail copies of any proxy materials that will be distributed in the future in
reliance on the notice and access model with respect to all securities held in the beneficial
owner’s account. Fourth, under the new rules, an intermediary must prepare its own
Notice for distribution to beneficial owners.

Fifth, the intermediary’s Notice sent to a beneficial owner will direct the owner to
request paper or e-mail copies from his or her intermediary, rather than from the issuer.
Finally, the final rules do not permit soliciting persons other than the issuer to engage in a

conditional solicitation as proposed and, therefore, the rules require such persons to send

4 An issuer or other soliciting person may, in the course of a solicitation, send several

proxy cards to a shareholder. Under the notice and access model, the Notice must
accompany each proxy card sent to a shareholder unless the issuer or other soliciting
person sends a proxy statement with, or before, the proxy card and by the same medium
as the proxy card is sent.

12



a copy of the proxy materials upon request from a shareholder to whom they have sent a
Notice.
1. Description of the Amendments

A. The Notice and Access Model for Issuers

The notice and access model that we are adopting provides an alternative means

for an issuer to furnish proxy materials to its shareholders. These proxy materials

include:
. notices of shareholder meetings;
. Schedule 14A proxy statements and consent solicitation statements;
. forms of proxy (i.e., proxy cards);
. Schedule 14C information statements;
. annual reports to security holders;*
. additional soliciting materials;* and
. any amendments to such materials that are required to be furnished to

shareholders.
In the proposing release, we sought comment on whether reliance on the notice
and access model should be limited to particular types of issuers, shareholders, or
transactions. The only restriction that we proposed was that the rules should not apply to

business combination transactions. Commenters in favor of the notice and access model

4 The requirement in Exchange Act Rules 14a-3(b) and 14c-3(a) to furnish annual reports

to security holders does not apply to registered investment companies [17 CFR 240.14a-
3(b) and 240.14c-3(a)]. The rules that we are adopting do not apply to the requirement in
Section 30(e) of the Investment Company Act of 1940 [15 U.S.C. 80a-29(e)] and the
rules thereunder that every registered investment company transmit reports to
shareholders at least semi-annually.

13



generally supported broad availability of the notice and access model.*’ Therefore, the
new rules permit any issuer to use the notice and access model to disseminate its proxy
materials to all types of shareholders, whether registered or beneficial owners, and with
respect to any solicitation except those related to business combination transactions.

1. Notice of Internet Availability of Proxy Materials

To notify shareholders of the availability of the proxy materials on an Internet
Web site, an issuer relying on the notice and access model must send a Notice to
shareholders 40 calendar days*® or more in advance of the shareholder meeting date or, if
no meeting is to be held, 40 calendar days or more in advance of the date that consents or
authorizations may be used to effect the corporate actions.*® We believe that it is
important for the Notice to be furnished in a way that brings it to each shareholder’s
attention. Therefore, no other materials may accompany the Notice except for the notice
of a shareholder meeting required under state corporation law.>® An issuer also may
combine the Notice with the state law notice unless state law prohibits such combination.

We have extended the proposed 30-day deadline for delivery of the Notice to a

40-day deadline to provide issuers with time to encourage shareholders who have not

46 Our rules permit, but do not require, delivery of additional soliciting materials. See Rule

14a-6(b).
See, for example, letters from ABC, ACB, Association of Corporate Counsel (ACC),
Proxinvest, SCSGP, STA, and Sullivan & Cromwell.

For purposes of determining this 40-day period under the new rules, the first day of this
period would be the day on which the issuer sends the Notice. The 40th day would be the
day prior to the meeting date or date of the corporate action.

47

48

“ The Notice could be sent electronically to shareholders who have previously provided

affirmative consent, or other evidence to show delivery, pursuant to our earlier guidance
on electronic delivery. See the 1995 Interpretive Release and the 2000 Interpretive
Release.

%0 The rules also permit a reply card for requesting a paper or e-mail copy of the proxy

materials to accompany the Notice.

14



executed a proxy to participate in the voting process and to provide shareholders with
sufficient time to receive the Notice, request copies of the materials, if desired, and
review the proxy materials prior to executing a proxy. Under the new rules, an issuer
may send a proxy card 10 calendar days or more after sending the Notice. If an issuer
chooses to send a proxy card under this provision, a proxy statement and annual report
need not accompany the proxy card.>> However, if a copy of the proxy statement and
annual report do not accompany or precede the proxy card, a copy of the Notice must
accompany the proxy card so that shareholders can access the specified Web site without
referring to the earlier Notice. This 10-day waiting period is designed to provide
shareholders with sufficient time to access the proxy materials, or request a copy of the
proxy materials, before the issuer sends a proxy card without an accompanying proxy
statement and annual report.

If an issuer chooses to follow the notice and access model, the Notice of Internet
Availability of Proxy Materials must include the following information in clear and
understandable terms:>

. A prominent legend in bold-face type that states:

“Important Notice Regarding the Availability of Proxy Materials for
the Shareholder Meeting to Be Held on [insert meeting date].

. This communication presents only an overview of the more
complete proxy materials that are available to you on the
Internet. We encourage you to access and review all of the

3 Of course, an issuer still would be obligated to send a copy of the proxy statement and

annual report if a shareholder requests a copy. An issuer also may send a proxy card
before the end of the 10-day period if it is accompanied by the proxy statement and
annual report.

%2 Appropriate changes must be made to the Notice if the issuer is providing an information

statement pursuant to Regulation 14C or seeking to effect a corporate action by written
consent.

15



important information contained in the proxy materials before

voting.

. The [proxy statement] [information statement] [annual report
to security holders] [is/are] available at [Insert Web site
address].

. If you want to receive a paper or e-mail copy of these

documents, you must request one. There is no charge to you
for requesting a copy. Please make your request for a copy as
instructed below on or before [Insert a date] to facilitate timely
delivery.”
The date, time, and location of the meeting or, if corporate action is to be
taken by written consent, the earliest date on which the corporate action
may be effected;
A clear and impartial identification of each separate matter intended to be
acted on and the issuer’s recommendations regarding those matters, but no
supporting statements;
A list of the materials being made available at the specified Web site;
(1) A toll-free telephone number; (2) an e-mail address; and (3) an Internet
Web site address where the shareholder can request a copy of the proxy
materials, for all meetings and for the particular meeting to which the
Notice relates;
Any control/identification numbers that the shareholder needs to access
his or her proxy card;
Instructions on how to access the proxy card, provided that such

instructions do not enable a shareholder to execute a proxy without having

access to the proxy statement and annual report; and

16



. Information on how to obtain directions to be able to attend the meeting

and vote in person.

In response to commenters, we have added certain items to this list of permissible
Notice information. First, we are clarifying that the Notice must contain instructions on
how to access the proxy card. Such information should include any control or
identification numbers necessary for the shareholder to execute a proxy, but may not
include a means to execute a proxy, such as a telephone number, which would enable the
shareholder to execute a proxy without having access to the proxy statement and annual
report.

A shareholder’s execution of a proxy via an Internet voting platform indicates that
the shareholder has access to the Internet and, as such, is able to access the proxy
materials electronically under the new rules. Similarly, if a shareholder executes a proxy
via a telephone number placed on the Internet Web site which provides electronic access
to the proxy materials, that indicates the shareholder has access to the Internet. However,
if a telephone number for executing a proxy is placed on the Notice, there can be no
assurance that a shareholder executing a proxy by means of that telephone number has
access to the Internet Web site. Accordingly, placing such a telephone number on the
Notice is not permitted. A telephone number for executing a proxy may, however, be
provided on a proxy card sent to shareholders 10 calendar days or more after the Notice
was sent because, by that time, a shareholder is likely to have had sufficient time to
access the materials on the Internet or request copies.

Also, in response to comments, we have revised the rules to require an issuer or

other soliciting person to include instructions in the Notice about: (1) how a shareholder

17



can request delivery of copies of proxy materials in paper or by e-mail in the future;>®
and (2) how to attend the shareholder meeting and vote in person. The new rules also
require the Notice to include an Internet Web site on which a shareholder can request a
copy of the proxy materials, in addition to a toll-free telephone number and an e-mail
address for that purpose.

The Notice may include only the information specified above, unless it is being
combined with the state law meeting notice, in which case any information required by
state law also may be included in the Notice. While not required, to reduce the chance of
parties creating false Notices to extract confidential information from shareholders, the
Notice also may contain a statement advising shareholders that they are not required to
provide any personal information, other than the identification or control number
provided in the Notice (if such a number is used), to execute a proxy.

To ensure that the Notice is clear and understandable, it must meet substantially
the same plain English principles as apply to key sections of Securities Act prospectuses
pursuant to Securities Act Rule 421(d).>* Both commenters remarking on the plain
English aspect of the proposal supported such a requirement.*

Several commenters recommended that issuers should be able to include more
information in the Notice than we proposed. They suggested that the rules should allow
the Notice to incorporate information from the proxy statement and annual report that
those commenters believe is the most important information contained in those

documents. They believed that presenting this information on the Notice would enable

53 See letters from ABA, Mellon Investor Services (Mellon), and SCSGP.
> 17 CFR 230.421(d).

% See letters from Florida State Board and Proxinvest.
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shareholders to make an informed decision based on the Notice alone.®® We believe that
the proxy statement and annual report to security holders represent the information
necessary to make an informed voting decision. The Notice is intended merely to make
shareholders aware that these proxy materials are available on an Internet Web site; it is
not intended to serve as a stand-alone basis for making a voting decision. Because the
disclosures in the proxy statement and annual report represent the information necessary
for a voting decision, we do not believe it is appropriate to permit issuers and other
soliciting persons to present only selected information from the proxy statement or annual
report to security holders in the Notice.

The form of the Notice will constitute other soliciting material that the issuer or
other soliciting person must file with the Commission pursuant to Rule 14a-6(b)>’ no
later than the date on which it is first sent or given to shareholders.>®

a. Householding

Consistent with the proposal, the final rules permit an issuer to “household” the
Notice pursuant to Rule 14a-3(e).>® Accordingly, an issuer could send a single copy of
the Notice to one or more shareholders residing at the same address if the issuer satisfies

all of the Rule 14a-3(e) conditions.®® An issuer is not required to re-solicit specific

% See letters from Carl Hagberg, Hermes, and James Reed. For example, one commenter

suggested that each proposal be accompanied by the “pros and cons” associated with that
proposal. See letter from James Reed. Another commenter recommended that the
president’s letter, Management’s Discussion and Analysis and selected financial
information be included. See letter from Carl Hagberg.

> 17 CFR 240.14a-6(b).
%8 See Rule 14a-16(i) [17 CFR 240.14a-16(i)].
59 17 CFR 240.14a-3(g).

60 If the Notice is sent via e-mail, the householding rules do not permit the sending of only

one copy of the Notice to all shareholders in the household. Instead the Notice must be
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consent regarding the householding of the Notice from shareholders if it has obtained
their consent to householding of proxy materials in the past. However, an issuer
following the notice and access model must allow each householded account to execute
separate proxies. Therefore, the issuer must provide separate identification or control
numbers, if it uses such numbers, to each account at the shared address, as required by
the current householding rule.®* Alternately, an issuer also may send separate Notices for
each householded account in a single envelope. Commenters generally supported this
aspect of the proposal.®?

b. Security and Privacy on the Internet

Several commenters were concerned about security and confidentiality of
shareholder information that may be transmitted over the Internet.®® We believe that the
final rules ameliorate many of these concerns. We address those concerns below.

I. Theft of Identification or Control Numbers

Some commenters were concerned that computer hackers may use any identifying

information sent to shareholders to access their accounts.®* The Notice may contain

identification or control numbers for executing proxies or providing voting instructions, if

separately e-mailed to each shareholder. See Rule 14a-3(e)(1)(ii)(B)(4) [17 CFR
240.14a-3(e)(1)(ii)(B)(4)]-

Issuers also are required to share a listing of the shareholders that have consented to
householding with soliciting shareholders, or afford the benefit of such consents to a
soliciting shareholder if the issuer is mailing proxy materials on the shareholder’s behalf.
See Rule 14a-7(a)(2) [17 CFR 240.14a-7(2a)(2)].

See letters from BRT, Computershare, Proxinvest, and SCSGP.

61

62

63 See, for example, letters from James Angel, Todd Collier, James Davis, William

LaFollette, Matthew McGuire, and USPS.

Record holders could not be subject to such manipulation because they do not hold their
securities in a trading account with the company in the same sense as beneficial owners
hold their securities in a brokerage account.

64
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an issuer or intermediary uses such numbers. We understand that these numbers, which
are in common use today, usually provide the user only with access to execute proxies or
provide voting instructions; they do not enable the user to buy or sell securities in a
shareholder’s account or transfer funds from that account. Thus, more sensitive
activities, such as trading securities or transferring funds, could not be performed by
someone who has stolen this identifying information. Finally, we note that 85% of shares
voted already are voted electronically using such identification or control numbers.

ii. “Phishing”

One commenter expressed concern that, if Notices are sent electronically,
shareholders may be tricked into disclosing personal information to persons fraudulently
purporting to be issuers or intermediaries by fake “phishing” e-mails purporting to be
official Notices, but designed to extract personal information from a shareholder.®® We
do not believe that the rules would provide significant opportunity for abuse through
phishing for the following reasons.

First, an issuer may send a Notice by e-mail only if the shareholder has
affirmatively consented to such delivery. Second, the Notice is not permitted to request
any confidential information from the shareholder. Rather, the only confidential
information that a shareholder must provide to access the proxy card would be a
confidential identification or control number used by many issuers and intermediaries to
track votes. As noted above, this number does not provide access to a shareholder’s
brokerage or bank account or permit the transfer of funds from a shareholder’s account.

Therefore, the shareholder’s account number and other personal financial information

65 See letter from William LaFollette.
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would not be in jeopardy of being stolen. The rules do permit an issuer or other soliciting
person to include on the Notice a protective warning to shareholders, advising them that
no personal information other than the identification or control number is necessary to
execute a proxy.®°

iii. Misuse of Information by Issuers and Other Soliciting Persons

Other commenters were concerned that issuers themselves, or other soliciting
persons, may use shareholder information inappropriately. For example, they were
concerned that an issuer may use shareholders’ e-mail addresses for purposes other than
proxy communications, such as advertising, or sell the e-mail addresses to third parties.®’
As a protective measure, one commenter suggested that the Internet Web site on which
the proxy statement is posted should not require installation of cookies on the
shareholder’s computer as a prerequisite for access to the Web site.®®

We agree that shareholder information gathered under the amended rules should
be used only for the purposes of furnishing proxy materials to shareholders. Thus, we
have revised the final rules to clarify that an issuer or its agent must maintain the Internet
Web site on which the proxy materials are posted in a manner that does not infringe on
the anonymity of a shareholder accessing that Web site.*® For example, it may not track
the identity of persons accessing that Web site to view the proxy statement.” In addition,

the Web site cannot require the installation of any “cookies” or other software that might

66 See Rule 14a-16(f)(3) [17 CFR 240.14a-16(f)(3)].

67 See letter from Thomas Richardson.

68 See letter from Bowne & Co.

69 See Rule 14a-16(k)(1) [17 CFR 240.14a-16(k)(1)].
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collect information about the accessing person. Further, the issuer and its agents may not
use any e-mail address obtained from a shareholder for the purpose of requesting a copy
of proxy materials for any purpose other than to send a copy of those materials to that
shareholder. Finally, an issuer may not transfer a shareholder’s e-mail address to other
persons without the shareholder’s express consent, except in connection with the
distribution of proxy materials, such as an agent handling the proxy distribution on the
issuer’s behalf.”

2. Proxy Card

Under the notice and access model that we are adopting, an issuer is not permitted
to furnish the proxy card together with the initial Notice for a particular solicitation. An
issuer following the notice and access model must post the proxy card on the Web site
with the proxy statement and any annual report no later than the time at which the Notice
IS sent to shareholders so that the documents are electronically available at the time
shareholders receive the Notice.”” In addition, on that Web site, the issuer must
concurrently provide shareholders with at least one method of executing a proxy vote.”
We believe that a shareholder who accesses proxy materials on the Internet Web site
should be able to execute a proxy as soon as the shareholder is able to electronically
access the proxy statement. An issuer may provide a means to execute a proxy through a

variety of methods, including by providing an electronic voting platform linked to the

& Of course, the issuer would be permitted to track the identity, by means of the

shareholder entering an issuer-provided control/identification number, of persons voting
on an electronic platform in order to validate the election results.

n See Rule 14a-16(k)(2) [17 CFR 240.14a-16(k)(2)]. Rule 14a-16(k) is not designed to
create new duties in private rights of action under the federal securities laws.

& See Rule 14a-16(b)(1) [17 CFR 240.14a-16(b)(1)].
8 See Rule 14a-16(b)(4) [17 CFR 240.14a-16(b)(4)].
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Web site where the proxy materials are posted or a telephone number for executing a
proxy. Merely providing a shareholder with a means to request a paper proxy card would
not be sufficient because a shareholder would not be able to execute a proxy at the time it
accesses the proxy materials.

We received a significant number of comments on the aspect of our proposal that
would have permitted the proxy card to accompany the Notice. Numerous commenters
were concerned that physically separating the card from the proxy statement, as
originally proposed, may lead to the type of uninformed voting that the proxy rules are
intended to prevent.”* Some commenters were concerned that issuers may attempt to
structure their solicitations in a manner that discourages access to the proxy statement,
particularly with respect to shareholder proposals.” Others, however, believed that
separating the card from the proxy statement would not lead to such problems.”®

We note these concerns and have revised the rules to require the proxy card to be
accessible on the Internet along with the proxy statement and any annual report when the
Notice is sent. The issuer may not send a proxy card with its initial Notice. However, we
recognize that an issuer may wish to undertake subsequent soliciting activities to
encourage shareholders who have not executed a proxy to do so. Currently, issuers often
send replacement proxy cards accompanied by additional soliciting materials to
shareholders who have not yet voted. To facilitate this re-solicitation process, the rules

permit an issuer that is following the notice and access model to send a proxy card 10

“ See, for example, letters from ACB, AFL-CIO, Amalgamated Bank, BellTel Retirees,
Cll, Florida State Board, Carl Hagberg, NRLN, San Diego Retirement, Swingvote, and
Teamsters.

& See, for example, letters from AFL-CIO, Florida State Board, and Teamsters.
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calendar days or more after sending the Notice. This 10-day waiting period still provides
a 30 day period during which an issuer can encourage shareholders to execute a proxy.
Any such subsequent solicitation efforts may, but need not, include a copy of the proxy
statement and any annual report to security holders. However, if the subsequent
communication includes a proxy card, it also must include either a copy of the proxy
statement and any annual report or a copy of the Notice.”’

3. Internet Web Site Posting of Proxy Materials

All proxy materials to be furnished through the notice and access model, other
than additional soliciting materials, must be posted on a specified Internet Web site by
the time the issuer sends the Notice to shareholders.”® These materials must remain on
that Web site and be accessible to shareholders through the conclusion of the related
shareholder meeting, at no charge to the shareholder. As discussed above, the Notice
must identify clearly the Internet Web site address at which the proxy materials are
available. The Internet Web site address must be specific enough to lead shareholders
directly to the proxy materials,”® rather than to the home page or other section of the Web
Site on which the proxy materials are posted, so that shareholders do not have to browse
the Web site to find the materials. The Internet Web site that an issuer uses to

electronically furnish its proxy materials to shareholders must be a publicly accessible

& See, for example, letters from ABA, ACC, BRT, Computershare, ISS, New York State
Bar Association (NY State Bar), and Proxinvest.

" See Rule 14a-16(h) [17 CFR 240.14a-16(h)].

8 Additional soliciting materials used after the Notice is sent must be posted on the

specified Web site no later than the day on which those materials are first sent or given to
shareholders.

0 This Web site could be a central site with prominent links to each of the proxy-related

disclosure documents listed in the Notice, as well as proxy materials posted on the Web
site after the Notice is sent.
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Internet Web site other than the Commission’s EDGAR Web site.® Commenters agreed
that simply providing a link to the proxy materials on EDGAR was insufficient.™
Commenters were divided with respect to the type of document format that
issuers or other soliciting persons should be required to use to post proxy materials on the
Web site. This disagreement centered on whether most shareholders would prefer to be
able to print out the document and read the hard copy version or read the document
online. The final rules require the electronically posted proxy materials to be presented
on the Internet Web site in a format, or formats, convenient for both printing and viewing
online.®* Under technology commonly in use today, this may require posting the
materials in two different formats. First, the materials should be posted in a format that
provides a version of those materials, including all charts, tables, graphics, and similarly
formatted information, that is substantially identical to the paper version of the materials.
In addition, to take better advantage of the capabilities of the Internet, the
materials also must be presented in a readily searchable format, such as HTML. This
type of format would make the proxy materials easier to read on a computer screen. In
addition, such a version may incorporate additional user-friendly features such as
hyperlinks from a table of contents to enable shareholders to quickly and easily navigate
through the document. Many Internet Web sites today provide documents in dual

formats such as this. We believe this requirement will impose minimal burden on issuers.

80 An issuer must continue to comply with Rules 14a-6 and 14c-5, which require the

soliciting person to file its proxy statement (or information statement) and additional
soliciting material with the Commission. An issuer also must continue to comply with
Rules 14a-3(c) and 14c-3(b), which require an issuer to submit copies of its annual report
to security holders to the Commission. The issuer must comply with these requirements
by the time it posts the materials on the Web site.

81 See letters from James Angel, SCSGP, and Swingvote.
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We also believe that, as technology progresses, new formats may be developed that will
improve shareholders’ ability to print copies and read copies on their screens. Finally, to
the extent a shareholder may need additional software to view the document, the Web site
must contain a link to enable the shareholder to obtain the software free of charge.®®

4. Period of Reliance

The decision by an issuer or other soliciting person to follow the notice and access
model is effective only with respect to a particular meeting. An issuer’s choice to rely on
the notice and access model for one meeting therefore does not affect its determination of
whether to rely on the model for subsequent meetings.®* Similarly, a shareholder that
does not request a paper or e-mail copy of the proxy materials for one meeting is not
bound by that decision with respect to any other shareholder meeting. Each time an
issuer chooses to rely on the notice and access model for a shareholder meeting, it must
comply anew with all of the requirements under that model, including delivery of the
Notice and the 40-day notice period.

We are adopting one important exception to this general principle. Numerous
commenters were concerned that a shareholder desiring a paper or e-mail copy would
have to request such a copy every year from each issuer in which he or she owns

securities.® We agree with commenters that this could be unduly burdensome for a

8 See Rule 14a-16(c) [17 CFR 240.14a-16(c)].

8 See the 1995 Interpretive Release No. 33—-7233, at n. 24 and the accompanying text;

Release No. 33-8128 (Sep. 16, 2002) [67 FR 58480]; Release No. 33-8230 (May 7,
2003) [68 FR 25788]; and Release No. 33-8518 (Dec. 22, 2004) [70 FR 1505].

To the extent the Commission adopts the universal Internet availability model in
companion Release 34-55147, this option will no longer be available to issuers.

8 See, for example, letters from ABC, AFL-CIO, James Angel, CALSTRS, Florida State
Board, OPERS, San Diego Retirement, SIA, William Sjostrom, Stocklein Law Group,
Swingvote, and Paul Uhlenhop.
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shareholder who owns numerous securities. The commenters recommended that a
provision be made that permits a shareholder to make a single election to receive a paper
or e-mail copy of the proxy materials on a continuing basis in the future. We agree with
those commenters and have revised the rules to enable shareholders to make a permanent
election to receive paper or e-mail copies from each issuer.®

5. State Law Notices

State business and corporation laws typically set forth shareholder meeting
requirements, including meeting notice and voting requirements. The new rules are not
intended to affect any applicable state law requirement concerning the delivery of any
document related to a shareholder meeting or proxy solicitation. Thus, to the extent that
state law requires a notice of shareholder meeting and proxy materials to be delivered by
a particular means, the rules do not alter those requirements.®” For example, if the state
in which an issuer is incorporated requires notices of shareholder meetings and proxy
materials to be transmitted directly to shareholders in paper, the notice and access model
does not provide an issuer with an option to satisfy its state law obligations by posting

those materials on an Internet Web site.

8 A shareholder that elects to receive paper or e-mail copies may, in the future, revoke that

election. However, an issuer may continue to request that shareholder to accept
electronic delivery or the notice and access model or seek that shareholder’s affirmative
consent to electronic delivery. Nothing in the proxy rules prohibits an issuer from
structuring incentives to encourage shareholders to accept electronic delivery or the
notice and access model.

8 See Rule 14a-16(e) [17 CFR 240.14a-16(e)]. Issuers typically include the meeting
notices required by state law at the beginning of their proxy statements. As discussed
previously, the new rules would permit any information necessary to meet a state law
requirement to accompany or be combined with the Notice.
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6. Additional Soliciting Materials

New Rule 14a-16 and revised Rules 14c-2 and 14c-3 require an issuer to post any
additional soliciting materials required to be filed under Rule 14a-6(b) on the same
Internet Web site on which the proxy materials are posted no later than the day on which
the additional soliciting materials are first sent to shareholders or made public.?® Beyond
the posting of the additional soliciting materials on the Internet Web site, issuers may
decide which additional means, if any, are most effective for disseminating these
materials (e.qg., direct mail, e-mail, newspaper publication, etc.).

7. Requests for Copies of Proxy Materials

An issuer that satisfies its requirement to furnish proxy materials through the
notice and access model has a separate requirement under Rule 14a-16(j)* to deliver a
copy of the proxy statement, annual report to security holders (if applicable) and proxy
card to a requesting shareholder. Upon receipt of a request from a shareholder for a copy
of the proxy statement, annual report, or proxy card, the issuer must send a copy (in paper
or by e-mail, as requested) of those proxy materials to the shareholder within three
business days after receiving the request, even if the request is made after the date of the
shareholder meeting or corporate action to which the proxy materials relate. However,
under the final rules, an issuer would be obligated to provide copies of the proxy
materials only up until one year after the conclusion of the meeting or corporate action to

which the materials relate. When the issuer provides a paper copy of the proxy materials

8 Exchange Act Rule 14a-6(b) requires an issuer or other soliciting person choosing to

deliver additional soliciting materials to file them with the Commission, in the same form
that they are sent to shareholders, no later than the date that they are first sent or given to
shareholders.

8 17 CFR 240.14a-16(j).
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in response to a shareholder request, the issuer must use first class mail or other
reasonably prompt means of delivery.

A few commenters believed that a requirement to send copies of the proxy
statement after the shareholder meeting has been held would be an unnecessary burden.®
However, the proxy statement contains a portion of the total package of annual disclosure
for public companies; in fact, many public companies satisfy their obligation to include
information in Part I11 of the Form 10-K by including the information in their proxy
statements and incorporating that information by reference into the Form 10-K.”* Just as
the proxy rules require issuers to undertake in their proxy statements or annual reports to
shareholders to provide copies of annual reports on Form 10-K for the most recent fiscal
year to requesting shareholders,? we believe it is appropriate to require issuers to provide
copies of the proxy materials to requesting shareholders even after the shareholder
meeting date. However, because the proxy statement (like the Form 10-K) is filed on
EDGAR, we believe there should be a limit on the length of the period during which a
shareholder may request a copy of the proxy materials from the issuer. Therefore, the
final rules require issuers to provide the proxy statement and annual report to security
holders only for one year after the conclusion of the meeting to which those materials
relate.*®

We agree with the views of commenters that the proposed two-business day

timeframe may be too short for issuers to respond efficiently to paper requests of the

% See letters from BRT and SCSGP.

9 See Instruction G(3) to Form 10-K, referenced in 17 CFR 249.310.
9 See Rule 14a-3(b)(10) [17 CFR 240.14a-3(b)(10)].

% See Rule 14a-16(j)(3) [17 CFR 240.14a-16(j)(3)].
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proxy materials.** Further, it is likely that a longer response period that enables an issuer
to better cumulate batches of copies would reduce the cost of complying with the rules.
However, these concerns must be balanced against our view that requests for copies be
handled promptly. Thus, we have extended the response time to three business days.*

The requirements that an issuer deliver the Notice at least 40 calendar days before
the shareholder meeting date and respond to a request for a copy of the proxy materials
within three business days are designed to provide a shareholder with sufficient time to
request a copy, receive it, review the proxy materials and make an informed voting
decision. Several commenters believed that placing a deadline on shareholders to request
copies would be appropriate.”® We do not believe such a deadline would be appropriate,
particularly because the proxy statement is part of the “package” of disclosures we have
deemed important for investors, as discussed above. However, under the rules, it is
incumbent on the shareholder to request a copy in sufficient time to receive the copy of
the proxy materials, review that copy, and execute a proxy. The rules require the issuer
to insert a date in the Notice by which a shareholder should request a copy to ensure
timely delivery.®’

Finally, we recognize that some issuers may be hesitant to adopt the notice and
access model because of the potential dangers of significantly underestimating, or

overestimating, the number of paper copies of the proxy materials that will be needed. If

o See, for example, letters from BRT, Computershare, ICI, NY State Bar, SCSGP, SIA,
and Sullivan & Cromwell.

% See letters from Computershare, ICI, and STA.

% See letters from Computershare, SCSGP, and Sullivan & Cromwell.

7 See Rule 14a-16(d)(1) [17 CFR 240.14a-16(d)(1)]. This date is intended to be a
recommendation to shareholders to facilitate timely delivery, but does not restrict a
shareholder’s ability to request copies after that date.
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an issuer underestimates that number, the cost of printing additional copies may be great.
Similarly, overestimating that number would lead to unnecessary cost. We note that
there is nothing in the rules that would prevent an issuer from sending a shareholder a
communication well in advance of a proxy solicitation to determine the shareholder’s
interest in receiving paper copies.®® Indeed, such a communication may be used to start
creating a list of shareholders that wish to receive paper copies in the future. This may
help issuers to estimate the number of paper copies that it needs to print for the
solicitation.

B. The Role of Intermediaries

1. Background

The process of distributing proxy materials to beneficial owners is considerably
more complicated than direct delivery of the materials by an issuer to its record holders.*
The proxy rules include four rules, Exchange Act Rule 14a-13, Rule 14b-1, Rule 14b-2,
and Rule 14c-7 referred to collectively as the “shareholder communications rules,” that
impose obligations on issuers and intermediaries to ensure that beneficial owners receive
proxy materials and are given the opportunity to participate in the shareholder voting
process. Basically, these rules require issuers to send their proxy materials to

intermediaries for forwarding to the beneficial owners.

% A communication to shareholders that is limited to explaining the notice and access

model generally and determining whether shareholders wish to receive future proxy
materials in paper or by e-mail would not be associated with a particular solicitation and
therefore would not be considered a Notice under the new rules.

9 The discussion in this section of “beneficial owners” refers to beneficial owners whose

names and addresses do not appear directly in issuers’ stock registers because they hold
their securities through a broker, bank, trustee, or similar intermediary.
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Exchange Act Rule 14b-1 sets forth the obligations of registered brokers and

dealers in connection with the prompt forwarding of certain issuer communications to

beneficial owners. Rule 14b-2 sets forth similar obligations of banks, associations, and

other entities that exercise fiduciary powers. Under these rules, upon request by the

issuer, these intermediaries are required to indicate to the issuer within seven business

days of receiving the request:

. the approximate number of customers of the intermediary that are
beneficial owners of the issuer that are held of record by the intermediary;

. if the issuer has indicated pursuant to Rule 14a-13(a)'® or 14c-7(a)™™ that
it will distribute the annual report to security holders to beneficial owners
who have not objected to disclosure to the issuer of their names, addresses,
and securities positions, the number of beneficial owners who have
objected to such disclosure;*** and

. the identity of any agents of the intermediary acting on the intermediary’s
behalf to fulfill its obligations under the rule.

Pursuant to Rules 14b-1 and 14b-2, within five business days of receiving proxy

materials from the issuer, the intermediary must forward the materials to beneficial

owners who will not receive those materials directly from the issuer pursuant to Rule

14a-13(c)'® or Rule 14c-7(c).*® Beneficial owners typically do not execute proxy cards

100

101

102

103

17 CFR 240.14a-13(a).
17 CFR 240.14c-7(a).

In the case of bank intermediaries, Rule 14b-2 requires a bank to disclose the number of
customers with accounts opened on or before December 28, 1986, who gave affirmative
consent to disclosure to the issuer and the number of customers with accounts opened
after December 28, 1986, who did not object to such disclosure.

17 CFR 240.14a-13(c).
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because, under most state laws, only the record owner (i.e., the intermediary) has the
authority to vote on matters presented to shareholders. As a result, intermediaries
forward the proxy materials, other than the proxy card, along with a request for voting
instructions. The request for voting instructions is similar to the proxy card, but is
prepared by the intermediary instead of the issuer and the beneficial owner returns his or
her voting instructions to the intermediary rather than to the issuer or independent vote
tabulator. The intermediary is required to vote the beneficial owner’s shares in
accordance with the owner’s voting instructions when formally executing the proxy
card.’®™ The intermediary then returns the proxy card to the issuer or its vote tabulator.

2. Discussion of the Amendments

Under the amendments, an intermediary may follow the notice and access model
only if the issuer requests it to do so and, in such cases, must follow that model. The
amendments revise Rules 14b-1 and 14b-2 to require brokers, banks, and similar
intermediaries, at the request of an issuer, to furnish proxy materials, including a Notice
of Internet Availability of Proxy Materials, to beneficial owners of the issuer’s securities
based on the notice and access model.'® If an issuer does not request intermediaries to
follow the notice and access model, an intermediary could, on its own initiative, continue
to rely on any other permitted method of furnishing proxy materials to beneficial owners,
including the electronic delivery of proxy materials by affirmative consents, but could not
follow the notice and access model on its own initiative. Comments varied on whether an

intermediary should be allowed to follow the notice and access model on its own

104 17 CFR 240.14c-7(c).
105 See Rule 14b-2(b)(3) [17 CFR 240.14b-2(b)(3)].
106 See Rules 14b-1(d) and 14b-2(d) [17 CFR 240.14b-1(d) and 240.14b-2(d)].
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107 \We believe that the issuer should be allowed to determine the best means

initiative.
for distributing its proxy materials, because the issuer ultimately pays the costs of that
distribution.

With respect to beneficial owners, an issuer or other soliciting person relying on
the notice and access model must provide the intermediary with all information necessary
for the intermediary to prepare its own Notice of Internet Availability of Proxy Materials
in sufficient time for the intermediary to prepare and send its Notice to beneficial owners

198 \We understand that issuers, intermediaries

at least 40 days before the meeting date.
and their agents currently coordinate a similar exchange of information to enable
intermediaries to prepare and print requests for voting instructions ahead of their receipt
of the proxy statement and annual report to security holders for forwarding to beneficial
owners.'® We expect such coordination to continue to facilitate timely preparation of
the intermediary’s Notice. Therefore, we have not included a specific timeframe in the

rules for delivery of this information.™® Upon receipt of that information, the

intermediary or its agent must prepare its own Notice, tailored for the intermediary’s

107 See, for example, letters from ABA, ACC, Computershare, and SCSGP, supporting

issuer control, as opposed to the letters from SIA, Swingvote, and University Bancorp,
urging more control by intermediaries.

108 See Rule 14a-16(a)(2) [17 CFR 240.14a-16(a)(2)].

109 Our rules set forth a series of timeframes regarding distribution of proxy materials to

beneficial owners to facilitate timely delivery of those materials.

110 Rule 14a-16(a)(2) requires an issuer to provide the information to an intermediary “in

sufficient time” for the intermediary to prepare its own Notice. Other soliciting persons
would be expected to provide their information to intermediaries in sufficient time to
meet their applicable deadlines.

35



beneficial owner customers.™* The intermediary must send this Notice to beneficial

owners at least 40 calendar days before the date of the shareholder meeting.**?

The intermediary’s Notice will generally contain the same information as an

issuer’s Notice,**® with certain revisions to reflect the differences between registered

holders and beneficial owners. Specifically, the intermediary’s Notice must contain the

following information:

. A prominent legend in bold-face type that states:

“Important Notice Regarding the Availability of Proxy Materials for
the Shareholder