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Chairman Specter, Ranking Member Leahy, and Members of the Committee:

Thank you for inviting me to testify today about insider trading involving hedge funds.
Our laws against insider trading play an essential role in protecting our securities markets
and in promoting investor confidence in the integrity of those markets. Rigorous
enforcement of our current statutory and regulatory prohibitions on insider trading is an
important part of the Commission’s mission.

I am especially pleased to testify together with Associate Deputy Attorney General
Ronald Tenpas of the United States Department of Justice, and Richard Blumenthal,
Attorney General of the State of Connecticut. The Commission, as you know, is a civil
enforcement agency and we use civil sanctions to address insider trading. However,
insider trading may also violate federal criminal law, as well as state securities
regulations and other state laws. The respective histories of the SEC and the Department
of Justice, as well as those of state attorneys general and securities regulators,
demonstrate our collective commitment to prosecuting insider trading, civilly and
criminally, under federal and state law. Our respective histories also demonstrate our
collective commitment to working with each other.

Proving An Insider Trading Case

When I last appeared before this Committee a few months ago, I noted that insider
trading by hedge funds was an area of significant concern to the Commission, the
Enforcement Division, and this Committee. Insider trading by hedge funds remains a
substantial concern to the Division, and represents a significant focus of our current
enforcement efforts. As suggested by your staff, I will discuss the process we follow in
bringing insider trading cases in general, and also speak to cases involving insider trading
by hedge funds.

Over the years, investigating and prosecuting insider trading violations has remained a
central and important element of our enforcement mission. The Division pursues these
cases day in and day out, and has developed unparalleled expertise in this area.

Basically, the staff must prove that a trade was made on the basis of material, non-public
information, with the requisite intent to violate the law, and that the information was used
or obtained in violation of a duty to the source of the information. That’s quite a
mouthful, even for a lawyer, so it may be helpful if I describe in more detail, the three



key legal requirements that must be met for the SEC to bring a civil insider trading case,
which are:

1) access to material, non-public information;
2) scienter (or culpable intent); and
3) breach of a duty to the source of the information.

Before I detail these legal requirements, however, let me step back and discuss some
background regarding our insider trading investigations. Insider trading leads come from
a host of sources, not only market surveillance but also the media, public tips, and
information developed in our own inspections and investigations. Identifying suspicious
trading is an essential starting point, but it is only the first step in compiling a viable case.
While the SEC’s Enforcement Division has brought hundreds of successful insider -
trading cases, there are also many investigations that are opened and later closed without
enforcement action. We may open an investigation based on suspicious trading and all of
the circumstances may look troubling, but after a thorough look, we may discover no
evidence of insider trading or not enough evidence to prove there has been a violation of
law. Because an investigation may not lead to an enforcement action, we are always
mindful that public disclosure of the mere fact of an SEC investigation may unfairly
impugn the reputations of the entities and individuals whose conduct may be exonerated.
For this reason, as a matter of long-standing Commission policy, our investigations are
conducted on a confidential basis and, as a general matter, we do not confirm or deny the
existence of any ongoing investigations.

One of the challenges in successfully prosecuting insider trading is that so much of the
relevant activity—trading—is legitimate and must be protected. Trading based on one’s
own research and financial acumen or strategies is not only legitimate but encouraged.
The problem arises only when trades become unlawful because they are based on
material non-public information obtained through a breach of duty to the source of the
information.

As the law of insider trading has developed over time, it has come to impose legal
requirements intended to distinguish legitimate conduct from illegitimate conduct. As I
mentioned a moment ago, the law requires that the information be confidential and non-
public. If so many people already know the information that it crosses the tipping point
where it can be deemed public—based on prior media reports, for instance—there is no
violation. The staff must also show scienter—a culpable state of mind or intent to violate
the law. In other words, the tipping or trading must be undertaken with culpable intent to
commit a violation, and not as the result of an inadvertent slip or innocent mistake.
Finally, the staff must also show a violation of duty to the source of the information. The
duty to the source may be easy to prove against a tipper who passes on information in
breach of a confidentiality agreement. But if information is passed along a chain of
tippees, it may become harder to prove that a trader who obtained the information third-
or fourth-hand had any duty to the source, or knowledge of the original tipper’s duty to
the source. Though each of these legal requirements must be established in every insider



trading case, they are ifnportant because they help to distinguish unlawful trading from
the much larger universe of lawful trading.

Insider trading can be, and usually is, accomplished within a very small group or even by
a single individual. The communications that result in insider trading do not necessarily
generate much of a paper trail. The executive working on due diligence for a confidential
deal may meet his brother-in-law in a public park on his lunch hour and pass along a tip.
Because there are so few people involved, there may not be witnesses or bystanders who
will come forward and report the tipping. Moreover, those who know about the tip may
become participants in a scheme because the potential (though illegal) rewards are
€normous.

Despite these challenges, our staff has become particularly adept at sifting through all
available forms of evidence, including phone records, emails, instant messages, and the
electronic footprints of internet protocol data. Our staff culls through trading records,
interviews and takes the testimony of witnesses, and reviews bank and brokerage
statements. With these tools and resources, our staff has built solid, credible enforcement
actions against hundreds of wrongdoers.

Proving Insider Trading In the Context of Hedge Funds

Investigating potential insider trading by hedge funds presents additional challenges
because of their high volume trading and proprietary trading strategies. Because they
often have substantial assets under management, hedge funds may place extremely large
trades in many different securities on a daily basis. The huge volume of trading by hedge
funds across a broad range of securities may generate any number of transactions that
appear to be unusual or suspicious, but for some hedge funds these trades may be typical.
When the SEC approaches a hedge fund with evidence of a large and suspicious trade in
advance of a public announcement by a company, the hedge fund often replies that it
placed trades of the same magnitude in the same security on many different occasions—
and the trading records generally support that claim.

Tracking a hedge fund’s trading in a specific security may also be challenging. It is not
uncommon for hedge funds to use the services of multiple prime brokers—registered
broker-dealers that facilitate trades and other transactions on behalf of hedge funds. A
hedge fund may break up a single large trade into many smaller trades to be facilitated
through a number of prime brokers over time because, for example, the hedge fund may
want to make its trading less obvious in the market, often to protect its proprietary trading
strategy. Thus, to develop an accurate composite view of a hedge fund’s trading in a
particular security, it may be necessary to review records from all of its prime brokers.

The prime brokers provide the SEC with a window into the trading activities of the hedge
funds they serve, but it is admittedly a limited window. While a prime broker has
information about the transactions it performs for a hedge fund, it generally has little
information about activities the hedge fund may be conducting through other prime
brokers. Nonetheless, the Enforcement Division remains optimistic about prime brokers
as a source of leads regarding unlawful insider trading.



While the SEC has access to the trading records of prime brokers and receives referrals
from the SROs regarding suspicious trading executed through their markets, the available
documents are generally organized according to the security involved in the suspicious
transactions (e.g., XYZ Company), not the identity of the trader. Similarly, the SROs’
surveillance systems are set up to trigger alerts based on aggregate trading parameters
regarding a particular security, and not based on the identity of the trader. A referral
from an exchange usually identifies the issuer of the security involved (which might have
announced a merger or other major transaction) and a list of identified traders, which may
include one or more hedge funds or accounts trading on behalf of hedge funds. As a
result, referrals about suspicious trading by a particular hedge fund appear like random
puzzle pieces, but whether the pieces are part of a larger pattern is far from obvious. One
SRO may report suspicious trading in a security by a specific hedge fund, among other
traders, on one day, while another SRO may report suspicious trading in a different
security by the same hedge fund, again among other traders, on a different day. The SEC
presently does not have an electronic system to aggregate referrals based on the identities
of the specific traders involved, but we anticipate implementing a new case tracking
system by mid-2007 that will enable us to compile all referrals from different exchanges
and different time periods by trader.

The identification of suspicious trading and resulting referrals are only the start of the
necessary detective work by the SROs and the SEC. The SEC and the SROs gather and
analyze the trading records and survey employees of the issuer about any relationship or
association they may have with a list of known traders. The objective is to eliminate
traders who did not have access to inside information, and more importantly, to establish
links between known traders and potential sources of inside information. In the course of
an enforcement investigation, the staff’s search for access to inside information is
meticulous, time-consuming, and sometimes proves to be inconclusive, but all potential
leads are carefully considered and examined.

The SEC’s Investigation of .Potential Insider Trading by Pequot

I know our investigation of potential insider trading by a well-known hedge fund, Pequot
Capital Management, has piqued the Committee’s interest. A former SEC attorney has
alleged that the investigation was impeded and the attorney was terminated because he
sought to take testimony from a prominent individual. Speaking for the Division of
Enforcement, I want you to know that these allegations are simply not true.

Although it is uncomfortable to discuss an individual’s job performance in detail in a
public setting, the former SEC employee’s false allegations against the Enforcement
Division have made the facts surrounding his termination a public issue. Therefore, I feel
compelled to share with you the Enforcement Division’s perspective on his performance
problems and his resulting termination. After an unhappy probationary period of
employment, the former SEC employee was terminated on September 1, 2005 because of
“his inability to work effectively with other staff and his unwillingness to operate within
the Securities and Exchange Commission (SEC) process.” The SEC’s termination letter
is attached hereto. When the staff attorney was hired, he was required to serve a one-year
probationary or trial period during which his employment could be terminated for any



~ reason or no reason, but there were indeed many reasons in this particular case. He had
continued personality conflicts with other staff attorneys, resisted standard supervision,
and ignored the SEC’s chain of command. Despite these problems, the SEC attempted to
accommodate him and to ameliorate the problems he caused in his work groups. During
his brief tenure, he was, at his request, transferred from his original supervisor to a
supervisor he requested, about whom he now bitterly complains. He also requested, and
received, official time to pursue an unsuccessful age discrimination claim against the
SEC for failing to hire him on 22 prior applications. The EEOC’s opinion denying those
claims is attached; the former employee is appealing the decision.

During his tenure, the former employee demonstrated his own dissatisfaction with his
employment by twice leaving the office abruptly during the workday after disagreeing
with other attorneys, and on a third occasion, by actually tendering his written
resignation, only to rescind it some time later. After assuming primary responsibility for
the Pequot investigation for several months in 2005, the former employee announced he
would not draft the customary memorandum summarizing the investigation he now so
publicly discusses. With respect to the substance of his work, he issued — without his
supervisors’ review or approval — subpoenas that violated federal privacy law, which
were withdrawn as soon as his supervisors learned of them. But for the corrective actions
of his SEC supervisors, the staff attorney’s work product could have been extremely
damaging to the SEC, and his continued resistance to supervision created a substantial
risk of future error. After the SEC expended considerable efforts in attempts to make the
employment relationship work, we decided not to extend his employment beyond the
one-year probationary period.

As to the potential insider trading matters at issue in the Pequot case, they were
thoroughly investigated. The investigation was ultimately conducted in large part by
staff other than the one former attorney who is now heard to complain and was continued
long after he left the agency. Between February 2002 and April 2005, the Enforcement
Division received a total of 15 SRO referrals regarding various transactions in which
Pequot, among others, was identified as a trader. After preliminary screening by two
senior supervisors, 13 of these transactions were forwarded on to enforcement staff for
further review and consideration, including 10 that were forwarded to staff working on
the Pequot investigation. The GE/Heller transaction investigated by the former employee
was not the subject of an SRO referral, and our closing of the matter was consistent with
the NYSE’s original decision to close the matter in 2002. After reviewing the suspicious
trading at issue, the NYSE decided not to refer the matter to the SEC for further
investigation, but instead sent the Commission a closing memorandum dated January 30,
2002, for informational purposes only, noting that “the deal was expected and the size did
not appear out of character.” Although the SEC’s Pequot investigation reviewed that
transaction and many others, we did not find sufficient evidence to support an
enforcement action. As aresult, the investigation was closed by the Enforcement
Division due to lack of evidence, and thus we will not be asking the Commission to take
any further action. Because of the public attention this case has received, the
Commission has authorized the Division to make its closing memorandum available to



the public, and it is attached to my testimony. I think you will find it a useful summary
of the many hours of hard work that went into this investigation.

Finally, Mr. Chairman, the three supervisors working on the Pequot investigation, who
collectively have decades of experience and who have been involved in some of our
toughest cases, were not influenced by who any of the particular people involved in the
investigation were, but rather by the facts and the evidence. This is consistent with the
finest traditions of this agency. We follow the facts, and if those facts take us to John or -
Jane Doe or some more famous John or Jane, so be it. We have gathered evidence from
and about, and in some instances we have sued, captains of industry, Presidential cabinet
members, Members of Congress, and celebrities, as well as thousands of other far less
well known people. Indeed, a long list of prominent and not so prominent individuals
would undoubtedly testify that the Enforcement Division does not pull its punches. I
want to assure the Committee that we are passionate about our work and will pursue it
with vigor, skill and fairness.

That concludes my testimony. I would be glad to answer any questions you may have.

Attachments
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MEMORANDUM ATTACHMENT 2

VIA: 'Fede{alExprws,Caﬁﬂed-mdsttClassMaﬂ
TO  Gary . Aguirre

' FROM:  Linda Chatman Thomsen Lﬁ@
: Director, Division of Enforcement

DATE: September _1, 2005
| SUBJECT:  Notice of Texmination During Trial Pesiod

. .MmmmfozmyonlhatyomanpbymmtasaﬁeqaalAMey(Sl),anomanmt
Division, will be temiinated during your trial period based upon your demonstrated :-
mabﬂltywworkeﬁ‘ecuvelymﬂloﬂ:asmﬁ'mmbasandyowmwﬂlmgn&smopmte. .
within the Securities and Exchange Commission (SEC) process. Your termination from -
: ﬂwSECmgﬁmntheFedaalmwﬂlbecﬂ'ecuveatﬂnedoseofbnsn&anday

" September2,2005. -

' Yanbeganyouremploymmthﬂlﬂle Commission on September 7, 2004. As you were

_ adv:sedatﬂleumeofyourappomnnmt,anemployeewholsgwmacamercondrtmnal

" -appointment, as you weve, must serve a one-year trial period. It is during this time that an
- employeehastodanonsuateihnyhlslherthﬁcauonsforconunuedmphymmt )

Sevaalhmwﬂnouglmutyommalpenod,yonrsupmsmsadeedyouﬂmtm
. conduct was inappropriate. You were permitted to transfer from one Assistant Director
group to another after assuting your Associate Director that problems that had occurred,
: mdndmgpasomalﬁymnﬂxdsandmshncetostandmdsnpu’wsmn,wouklmtm
: Howm,youhaveomnnuedmhavemﬂwlsmdmﬂwraaﬁ‘mmneys,wmbmmh
chief, and a Trial Unit attormey assigned to your primary case responsibility. You have -
<continnally expressed dissatisfaction with the supexvisory structure and ignored the chain
of command in the Division. On on¢ occasion, you submitted (and later withdrew) your
. 'Wmmmmmmmdmtmwmmwwdm -
" participating in preparation ofyourptmatymsemgmnentbeyondxtsmkugatory
-stage. While your substantive work generally has been good; the problems that hiave
occmedmoﬂxerawasaresomgmﬁcmﬂmtmeyﬁrommthevdneofﬂmtwoﬂn

Dunngthelastswemlmoﬂs,ymrAssoaateDnector,yomA&stantDnector, and
- your branch chief have met with you on several occasions to explain to you the
importance of working together with other staff members to adneveconsensmlgoalsand

_ thennporlanoeofopmnngwxﬂmﬂneSECpmess.




‘beyond youritrialperiod. Therefore, yout employment with the SEC will be tepmiusted - > -

during your trial périod, effective September 2, 2005 at 5:00 p.n., in accordance with the
provisions of 5 CFR 315.804. o _

- Ihaverewewedthe sitnation with your supervisors, afid this declslonrepmsmts the

- ‘consensus reached among them. You may appeal this action to the Merit Systems

" Protection Board (MSPB) only if you believe it was based on partisan political reasons or

imarital status. Aan;mhappealmdstbe'sﬂnniundhwﬁﬁng,notmﬂmnﬂliuydays

3

v

afier the effective diite of this action, to the Merit Systeais Protection Board, Washington,
D.C. Reglo.nalomo;a, 1800 Diagonal Road, Suite 205 Alexandria, VA 22314-2480; e-

mail; washingtonregion@mspb.gov.; Fax: (703) 756-7112. Appeal forms are attached.
Yoummﬂwtelevaﬁxegnlaﬁons at www.mspb.gov. :

Ifyouhaveanyquwﬁonsaboutﬂxis'noﬁceoryourﬁghls,pmconmﬁnda .
Borostovik, Human Resources Specialist, at 202-551-7871. Althongh she may not -
reptmanyou!Ms.Bomstovikisavailabl_etoanswe:qwﬁonsyou y have regarding
wmauendamﬁghm.haddiﬁon,wemedtomotdinateyomobtainingpasonalﬁms -
from Station Place and returning your laptop, identification badge, and office key.
You may contact Clinck Staiger at 202-551-4990 to amrange to come into the office for

_ ybmym;}lbdoygingsmd&emtmof@mnﬂsﬁmimqrmuscawﬁawﬁoe: .-

for this purpose.

25, your conduct has not improved 1o the level that warrants retenfian < - -




EQUAL EMPLOYMENT OPPORTUN]TY COMMISSION -
WASHINGTON FIELD OFFICE
1801 L Street, N.W., Suite 100
Washington, D.C. 20507

~ Gary Aguirre,
Complainant, EEOC No. 100-2005-00413X
v. Agency No. 155120631-48

William H. Donaldson, Chairman,

U.8S. Secarities and Exchange Commission, Date: June 14, 2006
Agéncy. |
DECISION

' This Decision is being issued without a heariﬁg, pursyant t0-29 CFR.§ 161 4.1 09(g)(3)
{2005). On -Jun;: 28, 2005, I issued a Notice of Intesit to Issue a Decision Without a Hearing
(Notice}. On July 13, 2005, the Agency issued a Tesponse to my Notice by filing a Motion for
Sﬁmmary Judgment Without a Hearing and Memorandum in Support. Coxﬁplainaht filed é
Memorandmn of Points and Authorities in Opposition for Summary Judgment, on August 15; .
2005. The remaining procedural history is contained in the case file and fhe Investigative Repoft
{"IR") and Wl]] not be rciteratgd. “The record before me consists of the IR and the parties’

submissions.

! On August 15, 2005, Complaipant filed a Deciaraﬁon and Appliéaﬁon for Extension of
Page Length to Motion for Summary Judgment and Motion to Strike Inadmissible Evidence
Offered-in Support of Summary Judgmént. Complainant’s request for an extension of page

length is GRANTED. 'Complainant’s_rcquest to strike is DENIED.
. ) /7 . ' .
On July 13, 2005, the Agency filed a Motion'for Leave to File a Motion for Summary _
. Judgment in Excess of Fifteen Page Limit. The motien is GRANTED. On August 25, 2005, the
. Agency filed an Opposition to Complainant’s Declaration and AppHlication for Extension of Page
S : (continued...)
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' CLAIMS
_ Whether the Agency discriminated against Compfaina;nt on the bases of his rac;:
(Caun_:a_gian), Natio_nél Origin (H‘ispanicj; sex (r;xale), and age (DOB: 93/07/40), when:
(1) the Ag'eﬁcy failed to select him for the following Vacancy Annoﬁn'ce;nents:. .

a. 03-268-SW
. b. 04-034-DC
c. 04-077-MK
d. 04-083-DJ
“e.04-88-MB
£ 04-128-MK »
8. 04-060-DP (re-posted as 04-154)
h. 03-256-TR
.1. 04-069-DC
j. 08-206:DC
" k. 03-208-DC
1. 03-251-DC
m. 04-076-DP;

(2) the Agency failed to select him for an'SK-14 posiﬁo;n in the San Ffancis'co Di;trict
Office, as advertised in the Legal Career Center’s May 30, 2903 posﬁﬁg;
A (3) the Agéncy failed to select him for a postition in the SEC’s Northeast Regional O_fﬁce-
in response to the special application he submitted on March 1,2004; and .

(4) the Agency cancelled Vacancy Announcement 04-027-DP without filling the position.

FINDINGS AND ANALYSIS

The EEOC’s regulations on summaxy judgment are patiemed after Rule 56 of the Federal

' -Rules of Civil Procedure, which provides that a moving party is entitled to summary judgr_nent if

'(...continued) ‘ _ _ - -
Limit or in the Alternative, Agency’s Motion for Leave to File a Reply to Complainant’s
Opposition to the Agency’s Motion for Summary Judgment. The Agency requests are DENIED.

2
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~ there is no genuine issue as tb eny material fact, and tixe moving party is entitled to jndgme'nt asa.
matter of law. There is no genuine issue of material fact where the relevant evndence in the
record, taken asa whole 1ndlcates thata reasonable factfinder could not return a verdict for the
non-movmg party. Anderson v. Liberty Lobby, Inc ,477U.8. 242, 248 (1986); Matsu.shzta Elec
- Indus. Co. v. Zenith Radzo 475 0. S 574, 587 (1986).

B. FACTS

1: Complainant practiced law from 1967 untii 1995.

2. Cornplainant was the seriior parincr- in a small law firm from i9’84 fo 1995,

' 3.'Complnipant retired from active legal pracﬁce in 1995 to attend ﬁ!m school.

4.'Subsequently, Complainant formed a ﬁlm company and engaged In some part-time
civil htlgauon consulting work between 1996 to 2000. The consulting work took 30% of his
time.

5.1n 2001, Complainant returned to law school and received an LL.M from the
Georgetown University Law Center. | |

6. Complamant apphed for an SK-16 Senior Trial Attorney. posmon with the U.S.
Secuntxes and Exchange Comxmssmn s (SEC) ‘Midwest Regional Office, Vacancy
Announcement No. 03-268-DW The posmon was opened in October 2003.

7. The apphcatxons for the posmon were screened by a Human Rcsourees (HR)
Specialist, who decided not to certify Complainant as being minimally qualific ed Thereafter
‘ Complamant contacted the HR Specialist via telephone and aﬁer the conversahon she decided- o
forward Complainant’s application to th_e selectmg.oﬂicxal for conmderatxon.

8. Senior Associate Regional Director, Midwest Regional Office, and selecting official
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for the position, Robert Burson (Caucasian, American/Irish/English, male, DOB: 4126/54),
selected two candidates for the position. 'Complainani was not selected.

9. Complainant applied for an SK-14 General Attomey position with'the SEC’s.
Securities Industxy Dmsmn Vacancy Announcement No. 04-034-DC

10. HR received the applications for the position, screened them and certified si).;ty—fou:_r ’
candidates, including (-j'omplainant' as being mi.nimally qualiﬁeii for the position.

11.] ames Clarkson (Caucasian, Whﬂe male DOB: 3/ 1/42), Director of Regmnal Office
Operatxons in Enforcement, the selecting official for the posmon selected Francisco Medina .
from the certificate e without conductmg an interview. Clarkson mtervxewed Medina a few
” months before the vacancy announcement was posted for another position (not presenﬂy at 1ssue) :
-and invited Medina to apply for General Attomey posmon 04-034-DC.

12.-Complainant applied for an SK-17, Supervisory Trial Attorney position with the
‘ SECT.s Southeast Regional Office in Miami, Vacancy 'Announcement No. 04-077-MK. .

13.HR received the applications for the posiﬁon screened them and certiﬁed thirteen
candidates, inclading Complainant, as being mmmlally quahﬁed for the position. -

-14. Associate Regional Dxrector and selecting ofﬁcxal Glenn Gordon (Caucasxan,
Amencan/Eastem European Descent, White, male, DOB: 6/5/6 1), reviewed the certiﬁcate and-
resumes and 1denuﬁed three candidates for interviews. Complamant wasnot selected for an
+ interview. Gordon, Peter Bresnan and Teresa Verges interviewed the candxdates Robert
Levenson was selected for: the position.

15. Complainant applied for an SK—] 4, General Attorney posmon with the SEC’s Fort

Worth District Office, Vacancy Announcement No. 04-083-D1J.
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16. HR rece1ved the applications for the posmon screened them and certified twenty-
 three candldates including Complainant, as being mlmmally quahﬁed for the posmon

17. Associate District Administrator and seIectmg ofﬁmal Spencer Barasch (Caucaslan
American, male, DOB: | 1/27/57), and other managers reviewed the certxﬁcate and 1dent1ﬁed
apphcants for interviews.. 'Complainant was not mtemewed

18. Two individuals were selected for the posmon Jennifer Brandt (Caucasian, female) -
: and Jay Reddlen (Caucasian, male) Reddien dec]med the offer and a thlrd offer was extended to -
Jason Lewns (N ative Amencan, male), who accepted the offer.

1 9. Complainant applied for an SK-IS Semor Specnal Counsel posmon with the SEC’s
Dlwsmn of Market Regulatxon Washington, D.C. Vacancy Announcement No. 04-088 MB

20 HR received the applications for the posmon, screened them and certified thirty-six .
candldates including Complainant, as being minimatly quahﬁed for the posmon

A 21. Assoclate Directors Davxd Shillman (Caucasxan Amencan, male DPOB: 9/9/6'0) and

Elizabeth King (American, White, female, DOB: 12/3 1/66), the selecting officials, reviewed the
apph-cants and identified e]even applicants for interviews Complainant was not interviewed.
John Roeser (Caucasian, male) and chhael Gaw (Asian, male) were selected for the posmon

22. Complamant apphed for an SK-16, Trial Attorney posit:on with the SEC’s Securitiés
" Industry Division, Vacancy Announcement No. 04- 128-MK

23, HR received the applications for the posmon, scréened them and certified forty-five
vcandxdates mcludmg Complainant, as being mmlma]ly qualified for the posmon

24. Glenn Gordon, Rober_t Levenson (Caucasian, White, male, DOB: 11/1 2/57), and

Christopher Martin (Caucasian, American, male, DOB: 10/27/70), were members of the
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intewiéw’panel. Nine appli:cants,' inclt_lding Com-pla.in.ant, were interviewed by the panel. -
25. Gordon was the selecting official for thé position. | |
26. Compl;inant- was not-selected for the Trial Attémey position.
27 Complamant applied for an SK-12/1 3/ 14 Advisor position with the SEC’s Securities
Industry Dmsxon Vacancy Announcement No. 04-060-DP
28. HR received the app]_xcatlons for the position, screened them and I;mduced .a,
certificate for the Division of Cpr_porate Finance for.further considera‘ﬁon.. Complainént was not
 included in the certificate. |
29. The Att/'omey Advisor position ‘was' open only to SEC employees.
30: Complamant applied for an SK-16, Trial Attorney posmon with the SEC’s Northeast '
'Reglonal Office, Vacancy Announcement No. 03-256-TR. |
* 31. HR received the applications for the position, scieened them and certiﬁe,d sixty
candidates, inclading Complainant, as being minimally qualified for the position. .
32._ Barry Raslﬂco;er (pr.otected categéries unknown), Associate Regional Director, was
the selecting official. |
33. Ten applicarits wére interviewed for the position.
34. David Markowitz was selected for the position: |
35. Compiaunant applied for an SK-I 6 Trial Attorney posmon thh the SEC’s
Enforcement Division, Washmgton D. C Vacancy Announcement No 04-069-DC.
| 36. HR received the applications for the position, screened them and certified eighty;cight
~ candidates, including Complainant, as being ininimall).( qualified for the posiﬁon.

37. A panel.consisting of three ‘members, Ken Miller, Suzanne Romajas, and Rick

SEC 000142



Simpson, reviewed the certificate ahd referfed ’sevente_eﬁ- applicants for interviews to the
selecting official, Komblau, Complainant was not referred to't_iief selecting official for an
interview. |

38. Complamant applied for a Trial Attorney posttion, Vacancy Announcemerit No. 03- |
. 206-DC, with the SEC’s Enforcement Division, in Washmgton, D.C.

39. Complainant was ineluded in the Exbepted,Service Attorhey Selection Certificate
(certificate) for the posiion s being mitimally qualified for the position. |

40. The certificate listed one hundred and thirty-seven applicants;'as minimally qualified
for the po‘éition. y |

4 1.. A panel consisting of three Enforceient employees reﬁewed the certificate and
interviewed twenty-two of the certified applicants, including Complainant.

42 Eight candidates were referred to the selecting official, David Komblau (Caucasxan
Amerlcan male DOB: 4/ 18/61) Chief Litigation Counsel, Enforcement, by the panel.
Complainant was initially not mcluded. .However, one of the panel members referred
-Complainant’s resume to Komblauy, becéuse he deemed it “unusu'ali” IR, F-2 at 14.

43. All nine candidates were interviewed by Komblau and Peter Bresnan (Caucaswn
_Insh/Gennan/Hunganan/Jemsh male, DOB: 3/24/55), Deputy Chief Litigation Counsel

44. Six candidates wereAselectegi for the 03-206-DC positions. -Complamam was not one
of the candidates selected. | | |

45. Complainant applied for an SK—M, General Attorney position with the SEC’s
Securities Industry Division, San:Francisco District Office (SFDO), Vacancy Announécmqht No.

03-208-DC.
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46. HR recexved the apphcat;ons for the position, screencd them and certified mneteen
candidates as bsmg minimally qualified for the positien. Complainant was not included in the
certificate. . , - _

- 47, queft Mitcﬁell_, .A.ssistant Disﬁct Administrator for Enforccme.ﬁt, selected Jina Choi |
. for the General Attorney position. Mitcheli kﬁew Choi, therefore, Slie was not .interviewed for
- the position. |

48. Complainant applled for.an SK-17 Supemsory Tnal Attome-y posmon with the

" SEC s Pacxﬁc - Regional Office, Vacancy Announcement No 03-251~DC

49. HR recgived the apphcatlons for the position, screened thcm and certified twenty-one
: candldates including Complainant, as being minimally qualified for the position.

50. Associate Regional Diréctors, Sandra Harris (Caucasian, .
Irish/Gennaanoman-ian/Dutch_/Nati% American, female, DOB: 7/12/58) an‘d Randall Leé-
(Asian, Americén, male, DOB: 8/15/61), identified seven applicants for interviews. Complainaht
was not selécted for an interview. |

51. Michael Piazza (Caucastan, male, over 40) was selected for the position.

52. C;)mplainant applied for an SK-13/14, Attdmey—Advisor position with the SEC’s
Sccuntles Industry Dmsxon Ofﬁce of Intematlonal Affairs, Washmgton, D.C, Vacancy
Announccment No. 04-027-DC. '

33. HR received the aj)plications -for the position, screened them and issued a certificate
listing the applicants who were mini-mally qualified for the position. Coﬁ:plainant was not
includéd in the certificate.

54. Complainanf was not selected for the position.
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55. Complainant appli-ed' for a non-posted Staff Attorney p'oéiﬁon with thie Noﬁheastém_
Regional Office, | |
| 56. Complamant v;ras mtemewed by several employees in the office, mcludmg
Chnstopher Castano (Staff Attomey), Bennett Ellenbogen (T nal Attomney) and Leshe Kazon
Complamant’s file was forwarded to Deputy Reg:onal Director, Edwin Nordlmger for ﬁn'ther
consideration,
' 57. Complainant was not selected for a positigh.
58, On February 18, 2004, the Agency cainceléd Vac%zncy Announ_cérpent No. 04-0277Di’,
'SK—16 Aﬁomey-A;lvisor, Securities Indxistry, Division of bofporate F-inancé. The Vacaﬁc)_f
. Announcem;ént was set to close on Februafy 25,2004, | -
h 59. Compléinant is currently employed as an SK-14-Trial 'Attox.ney in the SEC’s Division.
of Enforcement in Washington, D.C. -
C. CONCLUSIONS OF LAW
" “To establish a prima facie case of disparate tréatment ina nonselection case, a
Complamant may show: (1) that he/she is a member of a group protected from dlscnmmanon
(2) that he/she applied for and was qualified for the posmon at 1ss_pe; and (3) that he/she was
rejected under _cﬁ.’cmnstances which give rise to an inference of mﬂawful discrimination; e.g., the
Agency continued to seek applicants or'ﬁl-le& the positions with 'éérsons who were not members
- of Complainam;s protected grou;-).‘ McDo?mélI Daugla.s‘ Corp. v,' Green, 411 U.S. 792, 802 .
(1973), n.13. |
If a prima facie case is cstabiished, the .bm-den shifts to.the Agency to articulate a

legitimate, non-discriminatory reason for the challenged action. T exas'Dep'f of Cmty. Affairs v.
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' vBurdme 450 U.S. 248, 253-54 (198 1) McDonnell Douglas 411U0.S. at 802 Complamant may
| then show that the explanation offered by the Agency was not the true reason, but a pretext for
dlscmmnanon Burdine, 450 US. at 256; McDonnell Douglas, 411 U.S. at 804. The ultlmate
burden of pcrsuadmg the trier of fact that the Agency dlscnmmatcd agamst the Complamant
always remains with the Complamant‘ St, Mary's Honor Ctr. v. Hicks, 509 U.S, 502, 506-07
(1993); United States Postal Serv. Bd. of Governors v. Aikens, 460 U.S. 711, 715 (1983).
. Although the initial -inquify ina discriminaﬁon case usually focuses on whether the
Compléinaﬁt has establish'ed a prima facie case, follbwing this order of analysis is unneccséary
when the Agency bas articulated legitimate, nondlscmmnatory Teasons for its actions. See
Washmgton v..-Dep’t of the Navy, EEOC Petition No. 03900056 (May 31,1990). In such cases
the i inquiry shxﬁs from whether the Complamant has established a prima facie case, to whether h_e
" has 'demon§trated by a preponderance of the evidence that the Agency’s reasons for its actions
were merely a pretext for discrinﬁnaﬁont Id. See United States I.’.Qsia-l Servi‘ce Board (j)f |
Governors v. dikens, 460 U.S. 711, 714-17 (1983). Tn this case, I find that the Agency has
articulated legitimate, nondiscriminatory reasons for its acﬁoﬁs. .
ARTICULATED NONDISCRIMINATORY REASONS -

1. . Vacancy Announcement No. 03-268-SW -

Robert Burson selcctmg official, mdxcated that he was looking for a candidate who could ~ ‘
maﬂage and conduct complex trials, who possessed practical knowledge of the securities laws,
had excellent ertmg and pretrial skills, and exhibited strong interpersonal skills. Burson stated
that{ he sefected Thon;és Szomba, based on his trial experience at SEC and the U.S. Attorney’s

Office as a federal prosecutor, and his success in trying complex securities cases. Burson also

10
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ﬁated that he seie_:cté‘d Jarrett Becker.based on his solid liﬁgct_ion expenence which include'd
* white collar criminal defense in the area of securities and non-securities. Burson also added that
Becker had pre-trial and trial experience as first and second chalr

T2, Vacancy Announcement No. 04-034—DC

J ames Clarkson, Director .of Regional Office Operations in Enforccmcnt and selecting
ofﬁcial, stated -that he selected fféfxciscoMcdina, a Hispanic .rnale for the - position due to his
superior qualxﬁéahons Clarkson mdlcated that he had prewously mtcmewed Medina for
anothcr posmon and that he considered hita a suitable candidate. for the position in quesnon

According to Clarkson the selectee had strong credentials, as he. had prekus expenence workmg

. intwo major law firms, possessed strong acadcmlc and professional backgrounds and served as - -

Associate General 'Counsel with Citigr_ou'p, Inc. .

3. Vacancy Announcement No. 04-077-MK

Glenn Gordon attested that he was loo];:ing for a candidate who could be responsible for - |
supervising the trial u_nif, ,demonstrated knowledge of securities laws, nad strong wrxtmg and
ediforial skills, and could manage others. Gordon further attested th'at he did not select
'Complainant for an interview Bccause 'his application did not show that he possessed the practical
securities refated expenence necessary for the position. Gordon explaaned that Complamant’
prior lcga] expenence mainly dealt with state court, which is different from SEC’s fcderal court
practlce Gordon also indicated that Complainant d1d not possess the background and expenence
necessary to supervise other SEC trial attomcys According to Gordon, the selectee had pnor
expencnce in the trial unit, had a strong background in securities law, posscssed cxcellent wntmg

skills, and had the abxhty to edit and review the work of other attomeys. Gordon also indicated
11
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that the selectee had prior experienée working on high ptoﬁle cases and he had an e;ccellent
reputatlon within the oﬂice as well'as among opposmg counsel.

4. Vacancy Announcement No.04-083-DJ.

Spencer Barasch, selecting official, at_tested ‘that be wanted a candida{te who could be
responsible for investigating notential federal securities law violations, sunmfarizﬁng findings and: -
recommending potential action. Baxasch indicated -ﬂmt-ne was ldokiné for a candidate who was
smart, posscséed the relenant set;urities experience, and could effectively deal with sevetal layers.
of i)uteaucxacy. ‘Barasch further attested that in his cxi)edence applicants who worked in larger
firms and corporatfons performed beter in the SEC office environment than applicants without
that type of Baékgrpund. According to -Baxﬁsch,_Complainant came ﬁom a'solo practice and a '
srna]l firm background and was therefore, not a good ﬁt’_for the unit. The selectees, hnwever, all
came from large.Dallas area law firms and had securities-related investigatory experience.
Fnrther, Barasch stated that Complainant had not practiced l-aw for some timé and his most recent
-litigation experience involved legal areas unrelettf;d to. securities law. Barasch indicated thatin
his opinion, litigators s.uch as Cdmplainaht, who were more independent, ns_ually did not take
well to the intense monitoring and supemsmn requxred for the posmon

. 5. Vacancy Announcement No, 04-088-MB a S

Elizabeth King and David Shiilmpn, the selecting officials, attested that they did not

. recall reviewing Complainant’s resume. King.-and Shillman, however, asserted that the;y wefe
looking for-a candidate who had relevant experience spec:ﬁcally n the area of market oversight,
or possessed other related securities experience, Shlllman indicated that the two candidates

selecied had prior experiencciwork.ing in his SEC division, performéd excellent work, and he
12
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o considered their professional skills and experience as :best.suitt;d for the position.
6. Vacancy Announcement No. 04-128-MK

' Léveﬂson, who coordinatéd the hin'ng for this position and was a member of th;e interview

' panel, stated that he was looking for a candidate who had conducted numérous depositioﬁs, )
argﬁed tomplex motions in court, haﬂ good writing skills, pos#essed con_si-&erable civil liﬁgaﬁon
experience, preferably in“compl"e).( ®M¢rciﬂ fraud cases, and a solid pre-trial experience
deaiing with compléx liﬁgation Levenson indicated that Complainant’s ijualiﬁcaﬁons d1d not-
compare to those of the selectees. Spemﬁcally, Complainant’s wntmg sample did not reflect in~
depth legal analysig’and hls prior trial experiénce dxd not inivolve the type of complex litigation
the SEC is involved in. According to Gordon, selectmg official and member of the mterwew
panel, the panel. concluded that Complainant’s prior trial experience was not relevant to the . |

| SEC’s case load. For i instance, Complamant’s pnor trial experience involved p]aint]ﬂ’s
lmgatmn construction law and personal injury related work. Finally, Martin, member of the
interview panel, attested that he thought Complamant was not a strong candidate for the positiqn
because other selectees had more SEC related wqu experience and exhibited stronger writing
skills. | | |

7. Vacancy Annmmc_ement No. 04-06ﬂ-Df (re-posted as-04-154)
Deborah Perkms Human Resources Spe(:lahst, indicated that the posmon in questnon was

only ava:lablc to current SEC employees. Perkins indicated that Complamant did not make the

* certification list because at the time, Complainant was not an SE-C employee.

. 8. Vacancy Announcement No. 03-256-TR - |

Bariy Rashkover, selecting official, attested that he selected David MarkoWitz because of
13
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his superior work as attorney and former branch chief at the SEC, mcludmg his work related to
investigating and securing emergency relief in federal court to halt an on-going securities fraud
_ scheme in 2002, Rashkover also stated that the selectee had-a strong securities law background |
| and prev:ously lmgated mna large New York law ﬁnn .
9. Vacancy Announcement No. 04-069-DC . -
Roma;as a mcmber of the screening panel attested that she did not recommend
._Complamant for an mtemew because she considered oIher -applicants to be better quahﬁed and
. indicated that the panel did not discuss. Complamant because the panel chose to discuss only thexr
top candxdates According to Roma_las, seven candidates were selected, four accepted offers and -
three declined: Simpsen and Romajas both indicated that the seven candldates selected
possessed superior qualifications. Simpson and Romajas explained that the selectees were
current SEC or Justice Department employees, or litigated in large Iaw ﬁrms and had relevant :
trial experience. Sxmpson and Romajas further stated that, unlike the selectees, Complainant did
not possess any govemnmient or cuﬁent large law firm e‘xpeﬁence in a pertinent area, factors
highly valued in the unit.
10. Vacan-cy-Announcement No. 03-206-DC
| Komiblau attested that in1 his opmxon, Complainant was not as quahﬁed for the posmon as’
the other applicants. Kornblau stated that Complainant was initially not considered for the
position by the panel members because they did not deem h1m to be a strong candidate. Komblay
gxplained' that one of iﬁe‘panel members referred Complainant’s resume to him because ine
thought it was “unusual.” IR, F-2 at 14 After the referral was made , Komnblau spoke to the

panel members about the situation and was told by panel member Mejia, among othcr thmgs that -
14
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fle had concerns aeom the fact that Comp]ainaxit had not litigated or tﬁeﬁ acase in many years
and that he had some concems about Complamant’s personahty Kornblau stated that he
discussed the j issue with Bresnan and that ﬂxey both declded to go ahead and interview
Complainant.

Accordmg to Kornbiau based on the comments made by Complamant atthei lntemew
he conc]uded that he would be unable to work well with other employees including attomeys
with less expenencc Kornblau explained that Complainant raised concerns ‘with respect to his
possible arrogance in dealmg W1ﬂ1 the junior i investigative staff, which is a problem that
Kornblau was tryirfg to avoid. ‘Komblau also stated that he found ‘Complainant to be arrogant “in
terms of his own experience, background and abilities” and that he “displayed a sense of
entitlement to the position.” IR, F-2 at 16-23.

Bresnan attested that he found Complamant to be. axrogant and “self-important.” IR at -
- 13- 16. Bresnan also asserted that he found several factors that weighed negatlve]y agamst
Complamant, such as, lack of prior SEC trial expenence failure to demonstrate that he was able
to effectively work with his peers; and the faet that he had not practiced law in several years.

11. Vacaney Announcement No. 03-208—DC

Marc Fagel, SFDO Branch Chief and member of the hmng comm1ttee stated that he.
revxewed all the forwarded apphcatxons and determmed that Jina Choi, a former SFDO
employee, possessed superior quallﬁcahons and professmnal experience. F agel further indicated
that because he and the selecting official, Robert Mitcheli, knew the selectee-we]l, they decided
not to interview her. Aceordmé to the Agency, the SEC has'no record that Complafnant applied

. fqr the posiﬁon.
15 -
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12, Vacancy Announcement No, 03—251§DC
The PRO Associate Reglonal Directors did'not interview Complamant for the posmon

Lee stated that Complamant was not mtervxewed because during his interview for another PRO

_position he “stated unequivocally that hc was not interested” i in the posmon in quest;on and that

“he dld not wish to be considered for it.” ROI Tabs £-12 at 16-24, 27-30. Accordmg to Lee
because of Complainant’s tack of interest in working in the Los Angeles office and in mentormg
Iess expenenced attomeys he concluded that Complainant was not a good match for the Los
Angeles .ofﬁce and for the position in question.
| 1?. i’acancy Announcement No. 04-076-DP .
Pcrkiﬁs,' Human Reséurces Specialist, stated that Complainaﬁt 'was not iﬂclu&ed in 'the

certificate of minimally qualified applicants because he d1d not possess the required international

- securmes expenence Perkins further stated that Complainant’s application stated that he had'

“little, but some actual experience in workmg mtgmatana] law.” ROJ, Tab F-21A; F-21D.
Moreover, the selectee, VSu Ping Lu,Jhad’ extensive international law and gecuﬁﬁes experience.
14.  The San Francisco District Ofﬁce Pesition
“Tudith Anderson, Senior Special Counsel with the SFDO, stated that the SFDO did not
adve;'tise any SK-14 attorney positions dunng the time period in questlon Anderson stated that

the position advertised durmg the time penod in question was an SK-13 attorney posmon that -

- was advemscd in the local newspaper and that the Legal Center. copied lt to its webszte

Anderson explained that there is a different hiring procedure for posmons below the SK-14 level,

and th_at it is less formal. Anderson alse stated that the Ageney does not have any records of

Coniplainant’s application for the position in question.

16
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15. The ﬁoﬂheast Regional Office Position
Bennett El]enbogen member of the i mtemew panel stated that Complamant was
".considered to be qua]:ﬁed for the posmon and that hlS mtemew was generally positive.
‘ Ellenbogen also mdlcated that Complamant’s quahﬁcatnons were not as outstandmg as those of
the other candldates Ellenbogen stated that he-had some hesitation i in recommendmg
'Complamant for the position, but not strong enough to have opposed extendmg an offer.

Leslie Kazon, member. of the interview panel, attested that w1th respect to selectmg
Complamant she was “on the fence.” ROI, F-30B Kazon described Complainant as an
* experienced lmgatdr smart, eﬁ‘ectwe and results oriented. Kazon, however was concerned
about Complamant’s mexpenence and lack of knowledgc of securities law and “a certain
California mformz_ihty that might bode ill.” Id.

1 16. - Vacaocj Announcement No. 04-027-DP

Deborah Perkins, the Speeialist who handled the announcement;. and Jeanine Lauth, .
Human Resources Director for Corporate Finance, explained ‘t'hat thi's..posti'ng was canceled on
February 18, 2094, prior to the Febmary 25, 2004 closing date, be_cause' ﬂie posting’s wording
was too Vague. According to Perkins and Lautil the selecting official bad no knoWledge of who
the apphcants were because the applications had not yet been referred to the selectmg oﬁiclal at
the time of the cancellatxon

PRETEXT

1 ﬁnd that Complamant was unable to establish that the Agency's proffered reasons for
the nonselections were a pretext for unlawful discrimination. In a nonselection case, pretext may

be demonstrated ‘where the Complamant's quahﬁcatlons are-shown to be pla.inly supelior to those
17
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“ofthe selectee(s). See Bauer v. Bailar, 647 F.2d 1037, 1048 (10th Cir. 1981)._ To do so,

: Complamant would have to show that his educatlon and work experience were so plamly

. superior to those of the selected candldates “as to v1rtually Jjump off the page and slap us in- the

~ face.” Odom v. Frank, 3 F 3d 839 (5 Cn' 1993). See Dobson v. Dep’t of Interzor EEOC No.
01933095 (June 30, 1994) Compiamant, however has falled to proffer evidence to show that -
his qual1ﬁcat10ns were clearly supenor to those of the selected candidates. Tn fact, the record
shows that Complainant lacked the secmmes related expenence necessary to perform in most of
the posmons m question. In addmon, the record shows that Complainant was not recently -
involved in litigatidn or 'med cases several years jprior to his apphcatlon for employment w1ﬂ1 the
SEC. Furthermore unless a candldate can show that he has observably supenor qualifications,
“[e)mployers generally have broad discretion to set pohcles and carry out personnel d‘ecisions :
and should not be second guessed be areviewing authority absent evidence of unlawﬁ;l

" motivation.” Holley v. Dep’t of Veteran.s'Aﬁbxrs EEOC Request No. 05950842 (Novembcr 13,
1997).

Complainant avers with respect to the 03-206-DC Trial Attomey position, that coriments
made by the selecting official, Komblau constltute ewdence of age based dlscnmmatton,
Complamant alleges that at the interview for the pposition Kornblau stated to him “[yJou rcally
took a different way of getting here » IR, F-1. Komblau attested that he did net recall makmg
the comment. The second comment allegedly made by Komblau was where he asked
Complainant why he did not apply to the General Counsel’s or Chief 'Counsel’s Office.
‘Complamant argues that this comment shows that Komblau was looking for someone younger or

2

less experienced than Complainant for the position. Lastly, the third comment allegedly made. by
18
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Kornblau wz‘asim Complainant was hired I.Jy the Agé_ncy. Ac‘cording to Co;nplainaiﬁ, Ko':rﬂb.lau-
stated to a fellow staff member that another person appeared to look younger than his/her tw’eﬂty‘-
two years of experiénce. (iompfe;;nant a\./ers .th'at. the coﬁnneﬁf is indicative of Kdmblau’s
sensmwty to age. I find that the three comments aré not indicative of age- dlscrnmnatlon In fact, -
the third comment was made after Complmnant was hrred by the Agency and is totally unrelated - |
to the hmng for the posmon Even assuming these bomments were 1nd1cat1ve of age -
thscnmmatlon they are at most isolated or stray co@enw and are not legally mfﬁc:cnt to show
pretext. See Woythal v. Tex-Tenn Corp., 112 F3d 243 (6" Cir. 1997) (It is msufﬁcnent to support
an mference of age d1scnmmat10n with j jUSt personal belief, conj jecture and mere speculation. ).

. For the reasons set forth above, I find that Summary Judgﬁent is appropriate and that
Complainant failed -to producé evidence that coutd i:rove‘ that the Agency discriminated against

Fragices del Toro
. Adininistrative Judge
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. _ NOTICE TO THE PARTIES.
TOQ THE AGENCY:

Wlthm orty (40 da S 0] receivin this deczszon gndthehearmgrecarg,_z____ ereqmredtousuea

should also send a cogz of your final order to the Admimstratwe Judge.
Your final order mustcozgtam a notzce of tke comglamant s rtght fo appealto the O[thce of Federal

erations, the right to file acivil action in a federal d istrict court, the name of the proper de, endant
in any such lawsuit, the ri ightto request the apDomtment of counsel and waiver of court costs or fees

and the applicable time Hrhits for such appeal or lawsuit. A copy of EEOC Form 573 (Notice of
Ameaw’eimgnl mgst be attached to your fi l’ nal order. : '

of your agg- eal to zour final order. See EEOC Management Dtrecttve II 0, November 9, 1999,
Appendix 0. Ym/ must also comply with the Interim Relief regulation set forth at 29 C.F.R.

 §1614.505.
" TO THE COMPLAINAN’I‘-

" Yoit may file an appeal with the Commission’s Office of Federal Operations when you receive a o
final order from the agency informing you whether the agency will or will not fully implement this
decision. 29 C.F. R. § 1614.110(d). From the time you receive the agency’s final order, you will
have thirty (30) days to file an appeal. If the agency fails to issue a final order, you have the right
to file your own appeal any time after the conclusion of the agency’s (40) day period for issuing a
final order. See EEQ MD-110, 9-3. In either case, please atiach a copy of this decision with your
appeal.

Do not send your appeal to the Administrative Judge. Your appeal must be ﬁled ‘with the Office of -
Federal Operations at the address set forth below, and you must send a-copy of your appeal to the
agency at the same time that you file it with the Office of Federal Operations. In or attached to your
appeal to the Office of Federal Operations, you must certify the date and method by w}nch you sent
a copy of your appeal to the agency.

WHERE TO FILE AN APPEAL:
All appeals to the Commission must be filed by mail, hand delivery or facsimile.

BY MAIL: ‘

; Director, Office of Federal Operations

20
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Equal Employment Opportunity Commission
. P.0.Box 19848
~ Washington, D.C. 20036

- BY PERSONAL DELIVERY:

" Director, Office of Federal Operations .
Equal Employment Opportunity Commission .
1801 L Street, NW ' -
Washington, D.€. 20507

BY FACSIMILE:

Number: (202) 663-7022
. Fac'simiiy transmissions ofmore than ten ae p&ge.s".will not be a&ceﬁted_ R

COMPLIANCE WITH AN AGENCY FINAL ACTION

. 'Pursuantto 29 C.F.R. § 1614.504, an agency’s final action that has not been the subject of an appeal
to the Commission or a civil action is binding on the agency. If the complainant believes that the
~agency has failed to comply with the terms of this decision, the complainant shall.notify the agency’s

. EEO Director, in writing, of the alleged noncompliance within 30 days of when the complainant
.~ - —kmewor should have knownrof the alleged noncompliance: ‘The agency shall fesolve the-matter and -

' respond to the complainant in writing. If the agency has not responded to the complainant, in

writing, or if the complainant is not satisfied with the-agency’s attempt to resolve the matter, the

complainant may appeal to the Commission for a determination of Whether the agency has complied

-with the terms of its final action. The complainant may file such an appeal 35 days after serving the

. agency with the allegations of non-compliance, but must file an appeal within 30-days of receiving

" the agency’s determination.” A copy of the appeal must be served on the agency, and the agency may

. submit a response to the Commission within 30 days of receiving the notice of appeal.
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' EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

WASHINGTON FIELD OFFICE
1801 L Street, N.W., Suite 100
Washington, D.C. 20507
| ' )
Gary Aguirre, )
S ) . : .
Complainant, . ) EEOC No. 100-2005-00413X " -
, ) _ - o
V. ) Agency No. 155120631-48
- William H. Donaldson, Chairman, ) L
- U.S. Securities and Exchange Commission, ) Date: June 14, 2006
Agency. )
RDER ENTERING JUDGMENT -

. For the reasons set forth in the enclosed Decision dated June 14, 2006, judgrﬁeﬁt-in the
above-captioned matter is hereby entered. A Notice To The Partjes explaining their appeal rights
is attached. LT .

This office is also encioéing a copy of the hearing record for the Agency and a copy ofthe . ~
transcript for complainant and/or his/her representative. ' S '

This office will hold the report of investigation and the complaint file for sixty days, during
which time the Agency may arrange for their retrieval. If we do not bear from the Agency within
_ sixty days, we will destroy our copy of these materials. .

| | » It is 59 ORDERED. ' | o
For the Commission: W - S :

Frinces del Toro
- Alministrative Judge

"Enclosures
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‘CERTIFICATE OF SERVICE
For timeline.s'é purposes, it shall be hresumed_that the parties received th.e fOregqing- documents
within five (5) calendar days after the date they were sent vig first class mail. I certify phat on June
14, 2006, the foregoing documents were sent via first ¢lass mail to the foﬂomg:

" 'Garry T. Aguirre
1528 Corcoran St., N.W.
Washington, D.C. 20009

Juanita C. Hernandez -

Office of General Counsel ‘

~ Securities and Exchange Commission
- 100F Street, NE, -
Washington, D.C. 20549-9612

Deborah Balducel, Director

‘EEO Office - ~ o

U.S. Securities and Exchange Commission
100 F Street, NE '
Washington, DC 20549-0212

Franges del Toro
Administrative Judge
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Case No.: HO-09818 Case Name: ELITE INFORMATION GROUP, INC.

The undersigned has been designated by the Director of the Division of Enforcement to exercise delegated authority to
terminate and close all investigations authorized by the Commission pursuant to Section 20 of the Securities Act of 1933 [15
U.S.C. 771], Section 21 of the Securities Exchange Act of 1934 [15 U.S.C. 78u], Section 18 of the Public Utility Holding
Company Act of 1935 [15 U.S.C. 79r], Section 42 of the Investment Company Act of 1940 [15 U.S.C. 80a-41], and section 209
of the Investment Advisers Act of 1940 [15 U.S.C. 80b-9]. :

I hereby close this case, pursuant to delegated authority. if—\w"“\
)

/

~ |
3’(“ P (\

Signature

WD’JB‘-:\VH Di {e {%f).’

Yod T Title
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g
§
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Date
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Case No.: HO-09818 Case Name: ELITE INFORMATION GROUP, IN
Case Closing Recommendation Narrative:
PEQUOT CLOSING MEMORANDUM HO-9818

This investigation involved a number of potential federal securities law violations by hedge fund adviser Pequot Capital
Management ("Pequot”). In January 2005, the staff obtained a formal order of investigation from the Commission, authorizing
the staff to issue subpoenas for documents and witness testimony. Thereafter, the staff issued more than 100 subpoenas
requesting documents and took the testimony of 19 individuals (1). The staff also made numerous informai document
requests, interviewed six individuals, and participated in two proffer sessions with the Federal Bureau of Investigation and the
office of the U.S. Attorney for the Southern District of New York ("Southern District”). The potentiai violations investigated
break down into three major categories: 1) potential insider trading by Pequot in a number of securities, including General
Electric ("GE"), Heller Financial ("Heller"), Microsoft Corporation ("Microsoft"), AstraZeneca PLS ("Astra") and Par
Pharmaceuticals ("Par”); 2) potential insider trading ahead of PIPE offerings; and 3) potential market manipulation. Each is
addressed below.

1) Insider Trading
A.0 Trading ahead of the GE acquisition of Heller

Background: On July 30, 2001, it was publicly announced that GE had acquired Heller, causing a sharp rise in the stock price
of Heller and a small decline in the stock price of GE. Pequot began accumulating Heller common stock on Monday July 2,
2001 (2) and started selling short GE stock on July 25, 2001. By closing out these positions after the merger announcement,
Pequot realized a profit of nearly $17 million on Heller and approximately $1.9 million on GE (3).

In May 2005, Arthur Samberg, the head of Pequot and the individual responsible for making the trading decisions in both
Heller and GE stock, initially testified to the staff that he did not remember why he decided to make the trades, but in
subsequent testimony he referred to publicly available information about Heller at the time he made the trades as the basis for
placing the Heller trades. However, Samberg acknowledged he was unsure whether he had actually seen this information
before he made the trades.

Investigatory Steps: During the summer of 2005, the investigation focused on whether John Mack, who had a personal
relationship with Samberg, as well as a number of business relationships with Pequot (4), provided Samberg with inside
information about the merger ahead of the public announcement. Emails indicate that Mack and Samberg often
communicated during this time and suggest that Mack spoke by telephone with Samberg about-a potentiai investment the
night of Friday, June 29, 2001, the business day before Pequot began purchasing Heller, but that the conversation related to
an unrelated non-public company. Credit Suisse First Boston ("CSFB"), an investment banking firm and an adviser to Heller in
the transaction, hired Mack as its CEO on July 12, 2001, ten days after Pequot began to buy Heller stock. However, counsel
for CSFB advised the staff that the CFO of CSFB who met with Mack before Mack joined CSFB did not have deal information
on specific pending deals on which CSFB was working. In addition, untif March 2001, Mack had been the CEO of Morgan
Stanley Inc., which advised GE on the transaction, but records the staff obtained show that Morgan Stanley's first contact with
GE regarding a potential transaction with Heller occurred in April 2001, after Mack had already left the firm.

By November 2005, having taken the testimony of Samberg twice, interviewed Samberg's former partner, and obtained email,
chronologies, documents, and information regarding Mack from several sources, including CSFB, Morgan Stanley, and
Pequot, the staff had found no evidence that Mack had any information about the merger before he joined CSFB on July 12.

Starting in September 2005, the staff focused on identifying other potential tippers who could have provided Samberg
information about the GE/Heller transaction. The staff reviewed Samberg's calendar to identify who he met with at the time of
Pequot's trading. The staff also obtained from Pequot a list of people hired in 2001 and identified several people on that list
who had connections with GE, Heller, or broker dealers involved in the merger. The staff also reviewed the emails obtained
from Pequot to identify other potential tippers. The staff then compiled information about each person identified, including
searching for relevant documents in the database of emails provided by Pequot.

When this research was complete, the staff evaluated whether to take the testimony of any of these potential tippers. The
staff determined that while it had identified people with significant connections to Pequot or Samberg or both, there was no
evidence that any knew about the merger in advance of its public announcement. Conversely, those who knew about the deal
did not have sufficient connection to Pequot and/or contact with Samberg or Pequot during the relevant time period. Thus, the
staff had identified a large number of potential tippers, but no likely tippers. Without any evidence suggesting that any of these
people were the tipper, the staff decided taking any of their testimony would not be fruitful. At this same time, around
December 2005, the focus of the insider trading case shifted to Microsoft, where it remained until June 2006.

Beginning in June 2006, the staff considered whether to take any additional investigatory steps regarding the GE/Heller
trading. Ultimately, the staff took the testimony of six witnesses, and received documents requested by subpoena from each.
On July 27, 20086, the staff took the testimony of two CSFB employees, a former CFO and a company lawyer, who were both
involved in recruiting Mack. Both denied knowing about the merger before it was publicly announced, let alone telling Mack
anything about it, and the documentary evidence did not contradict their denials. On August 1, 2006, the staff took the
testimony of Mack. Mack denied knowing about the merger before he became CSFB's CEQ in mid-July 2001 and denied
having any discussions with Samberg or anyone else at Pequot about the merger before it was announced. He further denied
having discussions with anyone at Morgan Stanley in 2001 about GE, Heller, or the GE merger with Heller. On August 17,
2006, the staff took the testimony of the head trader at Pequot who executed the trades in both Heller and GE at Samberg's
direction. The head trader testified that he did not recall anything about the trades but that the size of the investment in Heller
was not unusual. On September 7, 2006, the staff took the testimony of the head trader's assistant at Pequot at the time of
the transactions. The assistant testified that his role at Pequot was largely administrative at that time, and he could not
remember any involvement in the GE/Heller trading. On September 8, 2008, the staff took the testimony of an analyst at a
brokerage firm who provided analyst coverage on Heller during the relevant time period, appeared to have met with Pequot in
June 2001 shortly before Samberg started buying Heller, and went to work at Pequot in early 2002. The analyst denied having
any inside information about the merger transaction before it was announced and we have found no evidence to the contrary.
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Moreover, although he was scheduled to meet with Pequot in June 2001, it appears from the analyst's personal calendar and
testimony that the meeting was cancelled. ’

Conclusion: The staff has been unable to find any evidence that Pequot had information regarding the merger between GE
and Heller before the merger was publicly announced, much fess that anyone tipped Pequot or Samberg about the merger in
advance of its announcement. The staff's investigation found that it is extremely uniikely that Mack tipped Samberg about the
merger between GE and Heller, having found no evidence that Mack knew about the merger before Samberg started
purchasing Heller stock. Moreover, emails Samberg sent evidence that Samberg did not even know about Mack joining CSFB
until after it was publicly announced (5). It is unlikely that Mack told Samberg about confidential information about the merger
if he learned it in connection with being recruited by CSFB, without revealing his impending employment.

There is additional evidence that casts doubt on the possibiity that Pequot traded on the basis of non-public information in
regard to its trading in GE and Heller. Although Pequot made a substantial profit purchasing Heller ahead of the announced
merger, the size of its position in Heller was not atypical for Pequot (6) and Pequot purchased other financial stocks around
the same time as the Heller purchases, clearly following the financial sector, not just Heller (7). Moreover, according to its
trading records, during 2001 Pequot shorted GE stock on several different occasions (8).

B.OTrading in Microsoft

Background: In April 2001, David Zilkha, a Microsoft employee, went to work as an analyst at Pequot. Even before he
officially started work at Pequot, Zilkha started providing Samberg with information about Microsoft by email, including
information attributed to Microsoft employees (8). Around the same time, Samberg started buying Microsoft options, which
increased in price throughout this period. In emails from this time, Samberg repeatedly gave Zilkha credit for profits Pequot
made in trading Microsoft, but did not identify the specific profits or trades.

Investigatory Steps: Beginning in June 2005, and continuing thereafter, the staff provided the Southern District with
information about Pequot's trading in Microsoft. In the fall of 2005, the FBI located Zilkha and interviewed him twice. On
December 14, 2005 the staff participated in a proffer session with the Southern District with Zitkha. Zilkha proffered that he
had obtained information from Microsoft employees and provided it to Samberg, but did not believe the information was either
material or confidential.

On January 23, 2006, the staff took Samberg's testimony regarding the Microsoft trading. Samberg testified that he could not
remember why he placed the trades, downplayed Zilkha's role in his trading, and denied receiving any material non-public
information concerning Microsoft. On February 10, 2006, the staff conducted a second joint proffer with the Southern District
with Zilkha. Zilkha proffered the names of the Microsoft employees he believed provided him with information in April 2001.
Also during this time, the staff reviewed the results of subpoenas issued to Zilkha and Microsoft.

By March 2006, the staff had focused on two pieces of information Zilkha provided to Samberg by email. The first email,

* dated Aprit 17, 2001, stated that a Microsoft employee had told Zilkha, a few days before a Microsoft earnings announcement,
both that the controller for one of Microsoft's divisions was more "relaxed” about earnings than in previous quarters and that
this information suggested the earnings news would be positive. Two days later, on April 18, Samberg purchased Microsoft
call options and sold short Microsoft put options. Later that day and after the market close, Microsoft announced that its
earnings had significantly exceeded analysts' expectations. The foliowing day, April 20, Pequot sold its call options and closed
out its short position in the put options, realizing a profit of approximately $1.6 million The second email, dated April 27, 2001,
stated that a Microsoft employee had told Zilkha that a rumor regarding a delay-in the release of a Microsoft product was
untrue. The next trading day, April 30, Samberg purchased call options in Microsoft. Two days later, May 2, Microsoft stock
rose and Pequot sold the purchased options, realizing a profit of approximately $530,000.

The staff interviewed by telephone the person Zilkha identified as the source of the first tip, but she denied even knowing
Zilkha, and told the staff she would never have told anyone that type of information. The FBi was unable to locate the alleged
source of the second tip, who had left Microsoft and was believed to be living in Brazil. The staff interviewed two other
Microsoft employees identified by Zilkha as his sources for other information he provided to Samberg around the time Pequot
traded in Microsoft, and both categorically denied providing him with any information. At the end of March, the staff obtained
four month tolling agreements from Pequot, Samberg and Zilkha.”

The tolling agreement applied to ali matters under investigation, including the Microsoft transactions.

In April 2006 the staff learned more about the product delay that was the subject of the second tip. First, the staff learned that
other events, not related to the product delay rumor, caused a sharp increase in Microsoft's share price a few days after Zilkha
provided the information to Samberg. Moreover, the staff learned that information relevant to both the earnings
announcement and the product delay had been provided to Pequot by Goldman Sachs ("Goldman") in advance of Goldman
publishing the information and before Pequot's trades. To examine whether Goldman's actions were themselves improper,
the staff obtained information from Goldman and in early June took the testimony of two Goldman employees. Both told the
staff that during this time they regularly provided research information to Goldman customers in advance of publishing this
information, and that Goldman policy explicitly aliowed this practice.

Conclusion: While the emails from Samberg praising Zilkha for his work on Microsoft suggest that Samberg may have used
information from Zilkha to trade in Microsoft options, there is insufficient evidence to bring a case based on this conduct. The
staff could only identify two tips that were related to profitable trading by Pequot in Microsoft. The first, the information about a
controller being relaxed is vague, and the alleged source denies providing the information to Zilkha. - Moreover, the information
Pequot received from Goldman around the same time as Zilkha's tip about the same eamings announcement gives Samberg
a justification for his trading. The second, the information about the product delay, did not drive the rise in Microsoft's stock
price. Finally, the staff determined there was nothing illegal about Goldman giving its clients, including Pequot, information it
developed internally, before that information was publicly disseminated.
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OC.ATrading in AstraZeneca and Par Pharmaceutical

Background: The staff also investigated Pequot's trading in AstraZeneca ("Astra") and Par Pharmaceutical ("Par"). On
October 11, 2002, a federal district court issued an opinion upholding patents of Astra and declaring that Par infringed upon
those patents. The court decision caused the shares of Astra to increase in price by 12% and the shares of Par to decrease in
price by 21%. The staff's initial inquiry into the trading indicated that shortly before the court announced its decision, Pequot
reversed its trading pattern in both stocks.

Investigatory Steps: The staff learned that the Southern District had conducted an investigation regarding whether a judicial
law clerk had leaked the outcome of the patent case. That investigation had ended because the Southern District was unable
to identify anyone who profited from the tip or whether there even was a tip. The staff reviewed the formal written statements
prepared by the FBI from that investigation and reviewed Pequot emails but was unable to find any links between Pequot and
the people interviewed in that investigation.

In November 2005, the staff examined Pequot's trading records and determined that the staff's initial inquiry presented an
incomplete and misleading picture of Pequot's trading in the stocks of Astra and Par. Although from August 23, 2002 through
September 25, 2002, Pequot did reverse a significant portion (approximately $18 million) of a short position it had established
in Astra, Pequot was adding to its position in Par during part of the same time period (September 6 through September 11),
purchasing approximately 200,000 shares of Par common for approximately $4.8 million. Pequot did not begin to reverse its
long position in Par until September 27, 2002, after it had stopped reversing its Astra short position. Moreover, on October 11,
2002, the date the court decision was made public, Pequot still held a long position in Par (close to $2 million) and a significant
short position in Astra (more than $6 million) (10). Both of these positions proved to be losing positions and it would have
made no economic sense to maintain either of them if Pequot had inside information regarding the upcoming decision in the
patent case. Finally, during 2002, from February on, Pequot traded in and out of Par and Astra.

Conclusion: It seems unlikely that Pequot had inside information about the court decision because it made investment
decisions contrary to that information in the weeks leading up to the decision. Accordingly, we stopped pursuing this aspect of
the investigation.

2)0Private Investments in Public Equities ("PIPES")

Background: This aspect of the investigation concemed potential insider trading by Pequot in the common stock of
companies issuing PIPES ahead of the public announcement of the PIPES. The public announcement of a PIPE often
causes the price of issuer's stock price to fall, making it advantageous to sell short the stock of companies who issue PIPE
securities before the transactions are publicly announced. Such trading may violate the law against insider trading. The
Pequot PIPE investigation was initially opened by the SEC's Northeast Regional Office ("NEROQ") but during the fall of 2005
transferred to the Washington office for efficiency purposes.

Investigatory Steps: Initially, the staff evaluated and reviewed Pequot's response to a subpoena issued by NERO with respect
to Pequot's PIPE transactions. The staff then examined Pequot's trading activity in 101 PIPE transactions over a four year
period beginning in 2001. The staff specifically examined Pequot's trading data to determine whether Pequot sold short prior
to the public announcement of any PIPE it purchased. Of the 101 PIPES purchased by Pequot, the staff found that Pequot
shorted ahead of the public announcements of 11, but the stock prices for 8 of the 11 did not decline materially after the
announcements of the PIPE. For the three remaining issuers, Pequot sold short the issuer ahead of the public announcement
but in all three cases its short selling activity occurred more than seven weeks before the PIPE was publicly announced. This
would make it difficult to show that the short selling was based on material nonpublic information concerning the PIPE offering,
the trading having occurred so far in advance of the public announcement of the offering (11).

Conclusion: Because the staff was unable to find instances where Pequot short sold shares within seven weeks, ahead of a
public announcement of a PIPE offering in which they participated in and in which there was a material decline in the share
price of the issuer, the staff stopped pursuing this aspect of the investigation.

' '3)DMarket Manipulation

Background: During the fall of 2005 the staff began to closely evaluate two separate but similar trading practices engaged in
by Pequot. The first involved Pequot's selling shares it received in numerous initial public offerings ("IPOs"} and
simultaneously purchasing the same number of shares soon after the shares began trading in the open market. This trading
suggested that Pequot may have engaged in a manipulative trading practice because it appeared as if the trades did not
involve a change in beneficial ownership (wash sales)(12). The second involved Pequot executing an agency cross trade,
one side of which was a short sale and the other side was a purchase of the same security. The short sale and the buy were
for the same number of shares and price and were executed simultaneously. The trade was reported as an agency cross;
however, the Pequot trade blotter shows that the same Pequot funds executed both the sales and the purchases, causing no
change in beneficial ownership. Again this trading was suggestive of manipulative trading.






