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I am very glad that you invited me to attend your convention this

year, because my pleasant experience with some of your members in Wash-

ington h~s given me a desire to meet more of you. Also, I have looked for-.
ward, to an opportunity to tell you a little about our round table discus-

sions on amendments from the Securities and Exchange Commission point of

view and to,congratulate yOU on haVing selected so able a person as Mac

stewart to represent you in our conferences during the past year and a

hal~

A lot of water has gone under the bridge since that day in May, 1940,

when we first learned that the very next week Chairman Lea of the House

Interstate and Foreign Commerce CQmmittee was to start hearings on amend-

ments to the Federal Securities Laws. I do not presume to speak for the

leaders of your Assoc,iation, but I am frank to say that the news took the

Commission entirely by surprise. We were simply not prepared. True, we

had examined some of the bills which were then before the House, but we

had never gone thoroughly into the purposes of those bills in discussion

with the leaders of the securities industry. We therefore proposed that

the hearings ~e deferred until we had an opportunity to study the subject

very carefully with the representatives of the industry so that we could

determine what our position would be. President Connely of the Invest-

ment Bankers Association promptlY agreed.
You will recall that we almost immediately took up the subject of

the twenty-day waiting period. In a remarkably short period of time !

think it was only a few weeks we had not only agreed upon but had ob-

tained Congressional passage of an amendment which substituted for a ri~id

twentY-day requirement on all issues the common sense provision that the
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Commission may permit registration statements ,to become ,effectiv.~ just

as soon as the requirements of the law have been properly complied with.

I think it is only fair to say that, at the time that amendment was passed,

your leaders had some very definite reservations, but it was character-

istic that they were willing to give it a try. That it has worked both

to the satisfaction of the Commission and the securities industry is best

proven by the fact that at the present time, after over a year of trial,

neither of us has proposed further amendment to this section.

After the conferences which produced that salutary result, the

industry groups retired for a summer of study, and in the .PalL the

conferences on the whole program began in earnest. I want to make

it Ver~T clear that these ,were .Long, strenuous, shirtsleeve conferences.

They were not tea parties. They did not deal with generalities, but

with down-to-earth specific proposals and counter-proposals. They

fre1uently went on for several days at a time, either with the staff

of the Commission or with the. Commissioners themselves. At the outset

there were countless points of disagreement and the good Lord alone knows

how many more points of plain misunderstanding on both sides. And of

course there was no small amount of wariness on both sides. In factt the

chances at that time that we would be able to complete the discussion and

consideration of the entire program amicably were probably much smaller

than any of us remember. I think that the thing that really saved the

day and permitted the discussions to get off on the good note whic~, by

~nd large, prevailed throughout, was the mutual respect for each other's
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~earnestness and intelll~ence which characterized the conferences. There

was a frank recognition ~n both slde~ that we would undoubtedly encounter

many points of disagreement, but 'there"'wasalso a mutual determination

to eliminate as many of these 85 possible from the final product. That

we jointly succeeded to a very large extent is best de!llonstra~edin the

respective reports which your industry groups and we have sent to Con-
gress. In short, emotion was pretty definitely ruled out of the confer-

ences. Points of difference were discussed on a rational rathe~ than an

emotionailbasis. Of co~se this is not Utopia, nor are any of us perfect

men, and there were times when bl09d p~~ssures were a little high. But

I do not think I have ever seen almost continuous conferences on a single

subject between groups-representing different interests progress so

smoothly over as long a period of time. In fact it is impossible to pat

your conferees and their colleagues from the industry on the back without

in the same gesture doing the,$ame for us and particularly our staff.

I. think you mi~ht be interested, for example, in hearin~ the detailed

story of the conferences on the part of the program that is perhaps the

most Vital, both ,from the Commission's standpoint and that of the invest-

ment b anke r , I refer to S~ction 5 0.£ the,Securities Act. It is a good

example because it involves matters in which there were ultimately ele-

ments both of agreement and disagreement. It was perfectly apparent when

the conferences opened that the representatives of the securities industry

were acutely interested in recommending some amendment which would allow

solicitation during the so-called waiting period. It must also have been

perfectly obvious to your representatives that the Commission was pretty

definitely opposed to any proposal which would permit the investor to be



-l
-l
i
1

1
]
j

1
i
1,

I
j
1
I

j
1
1,
1
I,

-I
j
I

!,
i-,

j
I,
I
t,i
I
j
I

I
I
j
I
;

I
-I

I
I-

I
t
j

1
,J

J
'1
-1

- 4 -
sold either on incomplete information or before the effective date of the

registration statementi These positions were very far apart so far

apart indeed that less conscientious conferees might have immediately

thrown up their hands in despair of ever making any pro~ress. But our

men and your men were made of sterner stuff. Your men did not place

their claims on any high-sounding economic level. They freely admitted,

and we respect them for it, that they were faced with a serious business

problem in not being able to circulate sales literature prior to the ef-

fective date of a registration statement. They pointed out that under

present statute the prospectus for many issues does not get to the inves-

tor until the time of the confirmation of the transaction after he has

decided to buy. They also pointed out that in areas of more scattered

pop~lation it was unduly expensive to send a full prospectus to a lot of

prospective customers only one or two' of whom might be interested in buyind.

In other '....ords, they put their arguments on a strai ght business basis.

We, in turn, made no bones of the dilemma we faced in assuring investors

adequate protection. We pointed out that the Securities Act is not a

Blue Sky law but a disclosure law. The backbone of the Act, we asserted,

was information for the investor before he buys so that he can have the

facts on which to make his decision. We admitted that the law gives the

investor recourse against the issuer and the underwriter for false or

misleading statements, but we took the position that the important thing

is to protect the investor before rather than after he has bought.

There were many long hours of discussion of these respective points

of view before anything concrete developed. I think we were slower in

reaching specifi~ suggestions under this Section than anywhere else during
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our conferences. Finally the proposal was made, and I really don't know

who made it first, that dealers might be authorized to distribute after

the effective date something like the present newspaper prospectus to

find out if potential customers were interested. We agr~ed on that, with

the understanding that something would have to be done to make sure the

customer was not finally sold on the basis of tnis piece of paper but on

the basis of the full prospectus. Then, we went a step further. We

agreed on the use of this short form prospectus for circularization of

information before the registration statement became effective, again with

the same proviso as to the full prospectus. ~hen we came to the point at

which it was noted that it might be well to legalize the so-called red-her-

ring prospectus, which some houses have used to circularize dealers before

the effective date under SEC rules. F'rom this discussion there sprang the

proposal now before Congress for what has come to be known as the "priceless"

prospectus. This name was given to that prospectus not because of what it

convat ns but because of what it omits. This prospectus is as complete as

possible but does not include price, spread and underwriting data. It may

be legally employed before the effective date of-the registration state-

ment. This was another big step towards a3reement and very significant-

ly towards meeting the problems of your industry. In short, the Commis-

sion had conceded that it was willing to let the underwriters circularize

the dealers and the dealers their customers with admitted partial and in-

complete information before the registration sta~ement became effective

with but one important question mark.

HoW, with this new speeding up of the selling machinery, were inves-

tors to be adequately protected? How were they to have the opportunity
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of availing themselves of the full and complete informa~ioft and t6 avoid

the risk of being misled by partial information? And here, as you well

know, was where we reached a point of disagreement which has not yet been

resolved.

Your representatives took the position that the investor would re-

ceive adequate protection if, during the first seven days of the offering,

he were given the right to cancel his order to buy by noon of the business

day following his receipt of the prospectus. In practice this would mean
that, before the statement became effective and even before the full in-

formation was on file with the SEC, ~he investor's order could be solic-

ited on the basis of the short form prospectus or a priceless prospectus.

The order would be confirmed immediately on the effective date and the

investor given a copy of the full prospectus with a right to cancel his

order by noon of the next day. This proposal is a far cry from the pro-

tection an investor needs if he is to be solicited on the basis of incom-

plete information and we felt it was going too far. We genuinely wanted

to help the iDYestment banker and the dealer in their distributing prob-

lem and recognized of course that this program would help. But our pri-

mary concern was for the investor and we could not in good conscience go

along with any plan for selling which did not assure him of a chance to

study the full information before he was actually committed to buy. The

free circularization of incomplete data made this more acute. And frank-

ly, we were interested in seeing that the smaller dealers had a chance

to find out what they were being asked to sell before they had to make a

commitment to the underwriters. We had quite a few letters from small

dealers on that subject. We felt that giving either the small dealer or
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the investor a chance to read the prospectus after his name was on the

dotted line would do little if any good. Also, it could not be over-

looked that this would open the statutory door to unseasoned as well as

seasoned securities and to underwriters and dealers of unknown as well as

those of known responsibility. We therefore took the position that we

could go alon~ with the circularization and sO~lcitation during the wait-

ing period only if the buyer were given a day in which to look over the

final prospectus before he agrees to take the security.

I have told this story not to make an argument for the arguments

have already been made before Congress but only cecause it so well il-

lustrates a subject on which we jointly experienced the satisfaction of

progressive agreement on the one hand and the disappointments of inability

to reach agreement on the other. On both sides we worked conscientiously

to overcome the vi tal d1 fference in our posi tLon, A number of lengthy

conferences took place even after we thought we were finished and ready to

present our views to Congress. I mention this because it demonstrates

the eagerness of both the Commission and the representatives of your in-

dustry'to present a joint program. It is also important that even in

these final conferences, when one mi~ht have expected to see tempers run

high both because of the long strain under which we had all worked and

the importance of the study, there was constant evidence of a serious

even-tempered determination to do a job. And these final conferences

did not end in a blow-up. There was simply a final peaceful agreement

to disagree, mingled of course with regret on both sides that we had not

been able to ~et together.
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As you know, the hearings before' the House Commit.tee on the Securities

Act have been exhaustive (and at t'imes exhausting). But there is no doubt

that, as a result of the sweat and toil of our long discussion together,

we have all made a clearer presentation before Congress than would other-

wise have been possible. But we have done much more .than that. We have

progressed far along .the road to a .mutual understanding and respect for

each other and each other's problems. From this understanding will flow,

I am sure, benefits as important perhaps as from anything that can ever

be written into the statute books.




