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;;.J~E THE CfiIMINAL COURTS DOING THEIR DUTY'?

Permit me; ~t the outset, to tender a word of tribute to Attorney-General
Cummings, through whose enterprise this ~ational Crime Confer~nce has been
called into session, for the splendid contribution which the Department of
Justice unde r- his Leadersh Lp has made toward the reduction of crLne, The
relentless pur su.l t and capture of criminals, their speedy and successful
prosecution, and tileir fitting punishment, have always been deterrents to
wr ongd o Lng ,

No o~e knows' better than the ~rofessional criminal that crime would not
pay, if swift and adequate punishment were to be its sure reward. For the
professional criminal values his liberty as much as does the average law
abiding citizen.

The processes by which punishment is determined and meted out to the
wrongdoer operate substantially through our criminal courts. Parenthetically,
tho'1gh, it nus t, be observed that the Department of Justice, in certain of its
brilliu.nt canpa l.g ns against orJar.ized bands of outlaws in recent months, has
left very little, if indeed anything, for the Courts to do in those cases.

It is hi~hl;~ritr.portantthat ve Lnqu Ir-e into the funct LonLng of our
Criminal Courts; for to the extent th~t they may fail in their duty, en-
couragement is given to our criminal classes.

The mere fact that the subject "Are the Criminal Courts Doing Their
Duty?" has be~n assigned to roe by our distinguished Attorney-General for
discussion at this conference, is of itself strongly suggestive of the
opinion that, in certain r-e spect s at Least , our criminal laws are not always
properly enforced by the courts.

Obv Lous Ly , it .is impossible, '-tithinthe limitations of time which
reasonably ~ust be imposed uron me in this discussion, to deal with all the
elements wh lch at times have tended to Lmpa Lr- the ef'f'LcLency of our Criminal
Courts. I shall, therefore, consider but a few of them.

'It is trite to say that the prosecution of criminals must be fearless,
and that punishment must fit not only the crime blTh the criminal as well.
These things cannot follow wbere prosecutors and jud~es are politically
minded; nor where they are chosen, not so much for their recognized ability
and integrity, as for their political subserviency. We have seen in too many
of our communities shocking evidences of partnership between professional and
organized criminals and professional and plundering politicians.

Across the facade of the imposing building which is the County Court
House in the Borough of Manhattan, Cit~r of New York, there are carved the
words, "T~ TRUE ADY.INISTRATION OF JUSTICE IS THE FIR11EST PILLAR OF GOOD
GOVERNl-1ENT" • 
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This sentiment could well be engraved upon every court house in the land.
But it were far better that i~ be ~.delibly inscribed upon the hearts of
all the men sitting upon the benches of our courts, as a ceaseless inspi-
ration to them in the discharge of their judicial duties.

This is, however, almost too much to hope for in those cases where
the judic ial ermine is draped around the shoulders 'of one who is a mere
political henchman, or of one who has purchased his robe at the political
bargain counter. Tha~ome judicial ~obes have been so acquired, was con-
clusively established during the current year in a public investigation
recently conducted in one of our great Common-wealths.

Particularly does it i~press ~e that it is the d~ty of local Bar
Associations to be ever vigilant about the type of men who go upon-the
bench in their respective communities. Who sponsor these men? What are
their qualifications? Why was preference accorded to them over others?
These questions, and others of siMilar i~port, might well be pressed and
answers insisted upon by the Bar Associations, with great advantage to the
public interest and to the cause of justice.

There are instances where our Criminal CO\lrts have failed in their
duty, not because of the ineptitude of judges, but because of archaic laws
of procedure, and of substantive law.

In their sound wisdom, our legislative bodies have passed laws de-
signed to safe~uard the innocent man against conviction. Such laws areexpressive of the highest aspirat Lons of public just ice, and should oe
jealously and aeaLous Ly enforced where they really do protect the innoce-nt.

Some of these laws, however, instead of preserving the liberty and
the reputation of the innocent man, have develOped in~o impenetrable shields
of defence for the guilty man against the worthiest efforts of well founded
prosecut ions.

-I refer especially to the Constitutional prov rsron against self-
incrimination. I am aware that this provisi,on was written into our funda.-
mental law by the founders of the RepUblic, and th~t their commendable
purpose was to keep the soil of America fre~ from the barbarous and .
frightful inquisitions practised under legal sanction in Europe, by ~eans
of which confessions were extorted from accused persons regardlt'!ss,of
their truth. Were the repeal of this provision to be followed by la~s
permitting the application of tor~ure to accused p~rsons to sec~re con-
fessions, I would urge that we cling to t1;is Constituti.onal guarantee as
tenaciously as we cling to life itself •. But no salre'person ~ould advocate
the enactment of such laws today.

What, .Ln actual ope rat-Lon, has been the, effect of this principle
against self-incriminattons? Let ~e recall to you the.far from edifying
spectacle of a former head of the Department of Justice, whose co~duct
was the subject of inquiry before a Federal Grand Jury some years ago.
He was called before the Grand Jury for questioning about his own acts.



But he avoided it by invoking his Constitutional rights against self-
incrimination. In asser t, i.ng these rights, he necessarily had to make
the specific claim that his answers to the ~uestions propounded to him
might tend to incriminate him. He could not truthfUlly have advanced
this claim unless his acts or conduct had been such that his answers to
~uestions respecting them might have revealed their criminal nature.
Yet" the very purpose of the inquiry was to ascertain if he had com-
rnitted c r-Lm Lna L acts. Had he been innocent of any wrongdoing he could
not honestly have claimed that his answers would have tended to incrim_
inate him. Hence, there would have been no occasion for invoking his
constitutional rights to avoid an unjust accusation.

I cite this instance, not as an ~xceptional case, but simply be-
cause it readily comes withing the recollection of all of us. But it
illustrates exactly how this constitutional protection against self-
incrimination, in every case where it is claimed in good faith, is a
refuge for a wrongdoer and not for an innocent rr.an.

I~t me serioQsly urge consideration for the breaking down of this
barrier ap,ainst the ascertainment of the truth. In its place let me sug-
gest a method by which it would be pos sLbLe for our law enforcement agencies
to examine an accused person without placin~ him under disadvantages re-
pugnant to fairness or justice.

It should be reqUired, as a condition to such an examination, that
the accusation itself be made under oath , so that the penalty for perjury
might be Lncur-r-e d by one r:aking a false accusat ion. Then upon the appre-
hension of the accused he shou Ld be brought before a n:agistrate and pub-
licly sUbjec~ed to a preliminary examination solely upon the issues
directly involved, and nat upon any collateral issues. Upon such exami-
nation, the accused should have the right of representation by counsel.
His testimony should oe available for use abainst him upon any subsequent
trial or hearing for the final determination of his gUilt or innocence.

As an acco~paniment to such procedure, there should be suitable pro-
visions rendering inadmissible in evidence alleged confessions obtained
through any other medium from persons so accused. This would largely
tend to eliminate recourse to t1le brutal and brutaliz.ing "third degree",
by which the one person acts as accuser, judge, jury 8nd executioner of
one who may just a5 likely be innocent as guilty.

He frequently hear complaints based upon the undue protraction of crim-
inal trials with resultant miscarria8es of ju~tice. In many instances, this
conp La Lnt, is probably well f'ouuded , In some of them, the responsibility for
the inordinate lengthening of trials tIDquestionably rests upon the presiding
judges, '1,110 extend too much latitude to counsel for cross-examina.tion of
witnesses upon collateral issues. Because of this excessive use of cross-
examination on coll'ateral issues, the cases are nc..trare where the verdicts
of juries turn mor-e upon these collateral Lssues than upon the issues directly
at stake.
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Nor is it an unusual thing for juries to becom~ confuse~ as to the
real issues where too ~rea~. an emphasis is permitted to be p~aced upon
collateral issues. Then when thes retire to the jury room after 'hearin~
the Coutt's charge to acquit'the defendant if they have a reason~ble dou~t
of his guilt, they are apt to mistake this confusion for reasonab~e do\wt
and hence to acquit the defendant.

I do not decry or underestimate the useful purposes of cross~xami-
nation to test the probative' value of testimony iiven by witnesses. But
surely these purposes may be ade~uately served without permittin~.counsel
to indulge in cross-examination upon collateral issues to such 'an extent
that the real issues may be obscured or distorted beyond recognition.

In the unreasoning criticism that is often flung at our Courts, we
frequently fail to give adequate'considera~ion to the prime impQrt~nce of
the functions of the trial ~ury in our cr-Lm ine L cases.

After all, before the just penalties of the law may be inflicted upon
a wrongdoer, a jury must first pronounce him guilty. Bear in mind, too,
that in our.Federal courts as well as in the majority of our states, such
a'verdict must be agreed upon by all twelve mewbers of the jury. For in
those jurisdictions, we still hold fast to the absurd requirements of
unanimity in cases of conviction.

Almost any prosecutor ~ill be able to cite you instances frow the
pages 'of his experience, where gUilty scoundrels went unwhipped of justice
because a single juror out of the twe1ve held out for acquittal.

A desperate criminal on trial for his life or liberty, is indifferent
as to the methods which may be employ~d to prevent.his conviction. He is
intent only upon one thing, the thwarting of s'lccessful prosecutior..
And so long as this may be accomplished by corrupting a single juror, tl".at
will be resorted to wherever possible.

This crime of jury corruption is one which is inherently difficult of
legal proof, because it is consummat.ed with the utmost stealth and c Lr-cum-
spection. It could, however, be gre~tly overcome by amending the law so
as to make a verdict arrived at bJ ten out of the twelve members of a jur~
decisive of the case. It would then be necessary to corrupt at least thre~
members of a jury in order to defea.t just ice by venal means. It would be
Virtually impossible to reach out for three jur~rs who might be potentially
corruptible without leaving behind some evidence of their attempted prosti-
tution.

We accept with equanimity decisions vital to our economic and social
well being when made by divided bodies. Business problems artsing in our
great industrial corporations are determined by a majority vote of boardS
of direc~ors. Even in our judicial system,. questions' of ~~st importance
to tbe common interest ,may be decided by a bare majority o£ the' Judges
composing our highest courts of review. And yet, in most of our jU~isdic-
tions, we still fatuously insist upon unanimous jury verdicts upon the
relatively simple questions of the gUilt or innocence of the accused.
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We find ourselves many times quarreling with verdicts of acquittal
rendered by juries where it seeMed to us that the eVidence conclusively
established guilt. The action of such juries is frequently condemmed as
emanating from the heart rather than the head.

This criticism often is made most vociferously by hard hp.aded, clear
thinking men of affairs, who themselves have never served on juries be-
cause of their studious efforts to evade such service. I know of many
such citizens who practically disfranchise themselves in order to avoid
being drawn for jury service. That is to say, they deliberately refrain
from registering as electors or voters, because of their fear or belief
that such registration would result in their names being placed upon the
jury rolls,

The importance of the jury in our system of criminal jurisprudence
cannot be overemphasized. The sound administration of justice requires
the honest and intelligent cooperation of honest and intelligent citizens
sitting in the jury-box. Altogether in too many instances those best
qualified to give our courts that cooperation, sedulously seek to avoid
jury service.

To those citizens I say that they are shirking from a public duty
as important as any w~ich the State may require of its loyal, law-abiding
citizens in times of peace. They are definitely slackers in the great
public undertaking of enforcing throuGh our courts, that respect for law
and dUly constituted authority which means so much for the safety, secur-
ity and happiness of the people of America.
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