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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW JERSEY 

SECURITIES AND EXCHANGE COMMISSION, ) 
) 

Plaintiff, ) Civil Action No. 04 cv 23 15 (WHW) 

v. 

LUCENT TECHNOLOGIES, INC., ) 
et al. ) 

Defendants. 1 
) 

PLAINTIFF SECURITIES AND EXCHANGE COMMISSION'S 
UNOPPOSED MOTION FOR DISTRIBUTION OF FUNDS IN CRIS ACCOUNT 

AND APPLICATION FOR APPOINTMENT OF DISTRIBUTION AGENT 

Plaintiff, United States Securities and Exchange Commission (the 

"Commission") hereby.moves the Court to distribute in the manner set forth below the 

funds currently in the Court Registry Investment System ("CRIS") interest bearing 

account established with respect to this action (the "CRIS Account") pursuant to the Final 

Judgments entered on May 26,2004. 

In particular, the Commission requests that the Court (a) include civil penalties 

in the funds to be distributed to injured investors (the "Distribution Fund"), pursuant to 

the Sarbanes Oxley Act, 15 U.S.C. $ 308; (b) approve the Commission's plan to 

distribute the Distribution Fund (the "Distribution Plan"), which adopts and uses the 

distribution plan previously approved by the United States District Court for the District 

of New Jersey in In Re Lucent Technologies Inc. Securities Litigation, Case No. OOCV- 



621(JAP) (Stipulation and Agreement of Settlement entered, Sept. 22,2003); (c) appoint 

the Class Action's claims administrator, The Garden City Group, Inc., as Distribution 

Agent; and (d) direct the Clerk of Court to transfer the Distribution Fund, minus 

appropriate expenses, to the Distribution Agent for distribution to injured investors 

pursuant to the plan outlined below. 

This motion is supported by a legal memorandum and exhibits submitted 

herewith. A proposed order is also being submitted with this motion. 

Respectfully submitted, 

dler MA8703 0 
~ & r y  P. Ellsworth LE8924 
Charles Cain 

U.S. Securities and Exchange Commission 
450 Fifth Street, N.W. 
Washington, D.C. 20549-091 1 
Phone (202) 942-4596 (Ellsworth) 
Fax (202) 942-958 1 (Ellsworth) 

Dated: February 3,2005 



CERTIFICATE OF SERVICE 

I hereby certify that, on this 2d day of February, 2005, a copy of the attached 

Plaintiffs Motion for Distribution of Funds In CRIS Account And Application for 

Appointment of Distribution Agent, supporting documents, and proposed order were 

caused to be served on the following parties by first class mail, postage pre-paid, to: 

Edward T. Kole, Esq. 
Wilentz, Goldrnan & Spitzer P.A. 
90 Woodbridge Center Drive 
Suite 900 - Box 10 
Woodbridge, NJ 07095-0958 
Counsel for Nina Aversano 

Donna L. Gordon, Esq., Geoffrey H. Coll., Esq., and William G. Primps, Esq. 
LeBoeuf, Lamb, Greene &MacRae, LLP 
125 West 55fi Street 
New York, NY 10019-5389 
Counsel for Jay Carter 

Stephen A. Best, Esq. 
LeBoeuf, Lamb, Greene & MacRae, LLP 
1875 Connecticut Ave., NW, Suite 1200 
Washington, D.C. 20009-57 15 
Counsel for Jay Carter 

Carmen Lawrence, Esq., Teresa Venezia, Esq., and Ginny Edwards, Esq. 
Fried, Frank, Harris, Shriver & Jacobson LLP 
One New York Plaza 
New York, NY 10004 
Counsel for Alice Leslie Dorn 
(and by facsimile) 

Barry H. Evenchick, Esq. 
Walder, Hayden & Brogan, P.A. 
5 Becker Farm Road 
Roseland, NJ 07068-1 727 
Counsel for Alice Leslie Dorn 

Robert K. Gordon, Esq. and John J. Dalton, Esq. 
Troutman Sanders LLP 
600 Peachtree Street, N.E. - Suite 5200 
Atlanta, GA 30308-2216 



Counsel for John Bratten and Charles Elliott 

Claudia A. Costa, Esq. 
Stryker, Tams & Dill 
2 Penn Plaza East 
Newark, NJ 07105 
Counsel for John Bratten and Charles Elliott 

Lawrence M. Rolnick, Esq. and Sheila A. Sadighi, Esq. 
Lowenstein Sandler PC 
65 Livingston Avenue 
Roseland, NJ 07068-1 791 
Counsel for Michelle Hayes-Bullock 

Wilfred P. Coronato, Esq. 
Hughes Hubbard & Reed LLP 
10 1 Hudson Street 
Suite 3601 
Jersey City, NJ 07302-3908 
Counsel for David Ackerman 

Mauro M. Wolfe, Esq. 
Assistant United States Attorney 
United States Attorney's Office 
970 Broad Street, Sixth Floor 
Newark, NJ 07102 
(courtesy copy) 

Daniel L. Berger, Esq. 
Bernstein Litowitz Berger & Grossman LLP 
1285 Avenue of the Americas 
New York, New York 10019 
(courtesy copy) 

David J. Bershad, Esq. 
Milberg Weiss Bershad Hynes & Lerach LLP 
One Pennsylvania Plaza 
New York, New York 101 19-0165 
(courtesy copy) 

slhlark A. Adler 
Mark A. Adler 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW JERSEY 

) 
SECURITIES AND EXCHANGE COMMISSION, ) 

) 
Plaintiff, 1 

) 
v. ) 

) 
LUCENT TECHNOLOGIES, INC., 1 
et al. ) 

Defendants. ) 
1 
) 

Civil Action No. 04 cv 23 1 5 (WHW) 

PLAINTIFF SECURITIES AND EXCH. (GE COMMISSION'S 
MEMORANDUM IN SUPPORT OF UNOPPOSED MOTION 

FOR DISTRIBUTION OF FUNDS IN CRIS ACCOUNT 
AND APPLICATION FOR APPOINTMENT OF DISTRIBUTION AGENT 

Plaintiff, United States Securities and Exchange Commission (the 

"Commission") submits this memorandum in support of its motion for distribution of the 

funds currently in the Court Registry Investment System ("CRIS") interest bearing 

account established with respect to this action (the "CRIS Account") pursuant to the Final 

Judgments entered on May 26,2004. Each of the remaining defendants has consented to 

the requested order. 

In particular, the Commission requests that the Court (a) include civil penalties 

in the funds to be distributed to injured investors (the "Distribution Fund"), pursuant to 

the Sarbanes Oxley Act, 15 U.S.C. 5 308; (b) approve the Commission's plan to 

distribute the Distribution Fund (the "Distribution Plan"), which adopts and uses the 

distribution plan previously approved by the United States District Court for the District 



of New Jersey in In Re Lucent Technolo~ies Inc. Securities Litigation, Case No. OOCV- 

621(JAP) (Stipulation and Agreement of Settlement entered, Sept. 22,2003); (c) appoint 

the Class Action's claims administrator, The Garden City Group, Inc., as Distribution 

Agent; and (d) direct the Clerk of Court to transfer the Distribution Fund, minus 

appropriate expenses, to the Distribution Agent for distribution to injured investors 

pursuant to the plan outlined below. 

I. FACTUAL BACKGROUND 

On May 17,2004, the Commission filed a complaint in the above captioned 

action against Lucent Technologies Inc. (Lucent), a publicly traded corporation, nine of 

its former officers and employees, and one officer of a client company. The Commission 

alleged that the defendants engaged in a widespread accounting fraud scheme to overstate 

Lucent's revenues by over a billion dollars in fiscal year 2000. The Commission further 

alleged that defendants used numerous fraudulent accounting techniques such as 

prematurely recognizing revenue on contingent sales transactions, falsifying records, and 

misrepresenting facts to auditors. As a result of the defendants' misconduct, the 

Commission alleged that Lucent issued materially false and misleading press releases and 

financial statements for fiscal year 2000. 

The Commission has settled all claims against the corporate defendant, 

Lucent, and three individual defendants, William Plunkett, Deborah Harris, and Vanessa 

Petrini (collectively, the "Settling Defendants"). The SEC has not reached an agreement 

with the other seven defendants. ' The Settling Defendants consented to entry of 

1 In light of its continuing criminal investigation, the U.S. Attorney's office requested, and the 
Court has granted, a stay of discovery in the Commission's case against the remaining defendants 
(Aversano, Dorn, Carter, Hayes-Bullock, Bratten, Elliott, and Ackerman) through August 31,2005. 



judgment, and the Court entered Final Judgments against these parties on May 26,2004 

(docket entries 2,5,7, and 9) (collectively, the "Final Judgments"). Pursuant to the terms 

of the Final Judgments, Lucent agreed to pay a total of $25,OOO,OOl, William Plunkett 

agreed to pay a total of $1 10,000, Deborah Harris agreed to pay a total of $100,000, and 

Vanessa Petrini agreed to pay a total of $192,992 for a total of $25,402,993 (the 

"Settlement Amount"). All but $132,992 of the Settlement Amount is civil penalties. 

The Settling Defendants have paid the Settlement Amount to the Clerk of Court, who has 

deposited the funds into the CRIS Account pursuant to the directives in the Final 

Judgments. 

11. THE PROPOSED DISTRIBUTION PLAN 

The Commission is vested with broad discretion in fashioning distribution 

plans for disgorgement funds. See SEC v. Certain Unknown Purchasers, 8 17 F.2d 101 8 

(2d Cir. 1987); SEC v. Levine, 881 F.2d 1165 (2d Cir. 1989); SEC v. Wang, 944 F.2d 80, 

84 (2nd Cir. 1991) (distribution plan will be approved if it is "fair and reasonable"). See 

also SEC v. Finacor Anstalt, 1991 WL 173327, at *3 (S.D.N.Y. 1991) (rejecting 

challenge to SEC's proposed distribution plan and holding that the "equities weigh in 

favor of limiting payment at this time to the claimants suffering the greatest injury"). 

This discretion "includ[es] the flexibility to decide that certain groups of claimants would 

receive payments and others would not." Levine, 881 F.2d at 1182. 

In distributing the Distribution Fund, which is substantially less than total 

investor losses, the Commission seeks here to maximize the amount of money that 

investors injured by the misconduct alleged in the complaint will receive, to distribute 



money to injured investors as quickly as possible, and to minimize administrative costse2 

The Commission believes that these goals will best be reached by adopting and using the 

distribution procedures and claims administrator approved by the Court in the related 

class action lawsuit, In Re Lucent Technolo~es Inc. Securities Litigation, Case No. 

00CV-621 (D.N.J.) (JAP). 

Creation Of Distribution Fund - To Include Civil Penalties 

The Commission seeks in this motion to establish a Distribution Fund from the 

funds in the CRIS Account, and to distribute those funds to investors harmed by the 

fiaudulent conduct alleged in the complaint. Pursuant to Section 308(a) of the Sarbanes- 

Oxley Act of 2002 [15 U.S.C. 4 7201, et seq.] ("Saxbanes-Oxley") -- the so-called "Fair 

Funds" provision of Sarbanes-Oxley -- Congress provided that the Commission may 

include in a distribution hnd  the civil penalties paid by settling defendants. Section 

308(a) of Sarbanes-Oxley states in relevant part: 

(a) CIVIL PENALTIES ADDED TO DISGORGEMENT 
FUNDS FOR THE RELIEF OF VICTIMS. If in any 
judicial or administrative action brought by the 
Commission under the securities laws ... the Commission 
obtains an order requiring disgorgement against any person 
for a violation of such laws or the rules or regulations 
thereunder, or such person agrees in settlement of any such 
action to such disgorgement, and the Commission also 
obtains pursuant to such laws a civil penalty against such 
person, the amount of such civil penalty shall, on the 
motion or at the direction of the Commission, be added to 
and become part of the disgorgement fund for the benefit of 
the victims of such violation. 

2 Even when combining the Distribution Fund with the larger amount of funds being distributed as 
part of the class action, the total distribution to injured investors will have to be done on a pro rata basis, 
since the total distribution amount will be less than is required to make restitution needed to l l l y  
compensate injured investors for their losses. 



Permitting the civil penalties paid by the Settling Defendants to be aggregated 

with disgorgement, rather than paid directly to the United States ~ r e a s u r ~ , ~  will permit 

the Commission to return more money to defrauded investors. This is precisely the result 

that Congress intended when it passed the Fair Funds provision, and is consistent with the 

public interest. 

For these reasons, the Commission moves the Court for an Order approving the 

creation of the Distribution Fund, which shall include all amounts held in the CRIS 

Account, including post-judgment interest earned to the date of the transfer, minus 

administrative expenses under CFUS. 

A. Distribution Of Disgorgement Fund To Injured Investors -- Using The 
Class Action Settlement Distribution Process 

By Order of December 15,2003, the Court in this District approved the Class 

Action plaintiffs' proposed notice and distribution procedures. See In Re Lucent 

Technologies Inc. Securities Litigation, Case No. 00CV-62 1 (JAP) (Order of Dec. 15, 

2003, approving Plan of Allocation). 

The Commission suggests that the most efficient way to fairly distribute the 

Distribution Fund to injured investors is to use the Class Action's distribution plan and 

procedures. The Court and Commission will conserve substantial time and money 

resources by not having to independently hire a claims agent, locate and notify potential 

injured investors, and process claims fiom scratch. 

In addition, the Class Action class members that submitted valid claims and 

received settlement funds reasonably will reflect the group of injured investors that are 

3 Prior to Sarbanes-Oxley, civil penalties were required to be paid to the United States Treasury 
under Section 2 1 (d)(3)(C) of the Securities Exchange Act of 1934 [15 U.S.C. § 78u(d)(3)(C)]. 



entitled to recover from the Distribution Fund. The Class Action complaint raises 

allegations that are nearly identical to the allegations in the Comrnission7s complaint, 

arising out of essentially the same time period, fiscal year 2000, the same accounting 

fraud misc~nduct.~ 

The scope of the class includes all persons or entities that purchased Lucent 

common stock during the period beginning October 26, 1999 through and including 

December 20, 2000.~ This class period substantially overlaps with the transactions 

described in the Commission's complaint, which encompassed the period December 

1999 through December 2000.~ Counsel for plaintiffs will receive no portion of the 

distribution from the Commission's action. Additionally, the funds added to the class 

action distribution will not be considered as increasing the total h d  for the purpose of 

calculating how to compensate plaintiffs' counsel. This approach is similar to that 

recently employed in SEC v. System Software Associates, Inc., Civ. No. 00 C 4240 (N. 

4 For example, both the Commission and the Class Action complaints allege that in fiscal year 2000, 
Lucent, through senior management, engaged in a deliberate scheme to inflate revenue. Both complaints 
allege that the defendants used various methods of accounting fraud, such as recognizing revenue 
prematurely and falsifying records. Compare Commission Complaint at 112-7 and Class Action Fifth 
Consolidated Amended Complaint at 77 9-18. 

5 Other class actions have been settled with regard to holders of certain debt securities, notes and 
redeemable convertible preferred stock. For those persons who purchased certain debt securities between 
December 21, 2000 and March 27, 2001, the action was settled for $3.75 million. The action relating to 
those persons who held certain notes and redeemable convertible preferred stock between April 13, 1999 
and September 13, 2002 was settled for $4.6 million. Additionally, an ERISA class action for those who 
participated in Lucent ERISA plans between December 31, 1999 and March 27,2003 was settled for $69 
million. 

6 The time periods covered by the allegations in the complaints in the class action and this SEC 
enforcement case are nearly, but not exactly, identical. Mainly, the class action period is about two months 
longer at the beginning than is the period covered by the SEC's complaint. Because of this close similarity 
in the groups of investors covered by allegations in each complaint, any hypothetical diminution in 
payments from disgorgement due to this inclusion of another couple of months of victims under the class 
action complaint is both immaterial and more than offset by the inclusion of civil penalties in addition to 
disgorgement funds in the SEC's Distribution Fund. Similarly, the extra 10 days at the end of the SEC 
period, which is not included in the class action period, is immaterial when compared to the extra time and 
expense of a separate distribution to only those covered by the SEC's complaint. The Commission is 
posting a litigation release on its web-site attaching these motion papers. 



D. IL) (EEB) (Sept. 26,2003) (dkt. # 55); SEC v. Stephen L. Holden, Civ. No. 01 C 7463 

(Oct. 30,2003, N. D. IL) (JAN) (dkt. # 52); and SEC v. ClearOne Communications, Civ. 

No. 03-CV-55 (Mar. 12,2004, D. UT) (DAK) (dkt. # 93). 

By distributing the monies obtained in the Commission's action through the class 

action procedure, defrauded shareholders will not incur any additional administrative 

costs and will receive immediately monies obtained by the Commission to date. Should 

the Commission wait until the conclusion of its action against the remaining defendants, 

which may be years away, a new distribution plan will be needed and the associated 

administrative costs would result in a lower recovery for the defrauded shareholders. 

A copy of the Class Action Notice, that includes the court approved Plan of 

Allocation, using The Garden City Group, Inc. as the distribution agent, is attached as 

Exhibit A. Attached as Exhibit B is the Declaration of plaintiffs' expert Frank C. 

Torchio, which outlines the methods used to estimate damages and the development, 

fairness and reasonableness of the Plan of Allocation that was approved by the court. We 

note that the Class Distribution Order provides that five percent of the net settlement h d  

shall be reserved from the amounts distributed to approved claimants so as to be available 

to pay Disputed Claims and claims still being processed ("Claims In Process") that the 

Court may ultimately accept, and we propose that five percent of the Distribution Funds 

from the Commission's action also be reserved until those claims are resolved and used 

to pay an accountant to prepare tax returns for the interest earned in the account. To the 

extent these reserved funds are not used to pay Disputed Claims or Claims In Process 

(e.g., the claims are not ultimately approved), any taxes due, or to pay the accountant for 

calculating the taxes, they will be distributed to those whose claims have been accepted, 



if they have not yet been fully compensated for their losses. Thus, as other courts have 

found, the use of the class action distribution mechanism presents a fair and reasonable 

way to distribute funds recovered in a related Commission enforcement action. See, e.g., 

SEC v. Crawford, No. CV 03-0561 (N.D. Ca., 1993) (adopting distribution plan and 

agent from related North Face securities fraud class action). 

B. Appointment Of Distribution Agent - The Class Action Claims 
Administrator 

For these same reasons, the Commission requests that the Court appoint The 

Garden City Group, Inc., as claims administrator for the Distribution Fund. The Garden 

City Group, Inc. is the claims administrator appointed in the Class Action and it is 

responsible for processing and allocating the settlement funds to class members in 

accordance with the detailed Class Action allocation plan. See Exhibit A, at 10. The 

Garden City Group, Inc. processed the claims and is distributing the settlement funds, in 

accordance with this class action distribution plan. Id. The settlement proceeds obtained 

in the Class Action, which included cash and securities, were initially valued at 

approximately $5 17 million. Distributions have already been made of some of the cash, 

and all of the securities, to Class Members who submitted acceptable Proofs of Claim 

("Authorized Claimants"). Authorized Claimants whose total expected distributions fiom 

the cash and securities would have been $5.00 or less, were already each paid $5.00 in 

cash in the initial distribution and they are not entitled to any further distribution fiom the 

Class Action. Lucent has now paid its final settlement installment in cash. 

Approximately $178,450,000 is now available to be distributed to approximately 478,000 

Authorized Claimants whose total expected distributions were more than $5.00. The 

$178,450,000 balance is ready to be distributed, but in order to avoid the substantial 



expense of printing and mailing two separate cash distributions to the same 

approximately 478,000 people, distribution has been delayed to allow the Distribution 

Fund to be added to the amount to be distributed. 

The Securities and Exchange Commission now requests this Court to authorize 

the $25,402,993 Distribution Fund (plus interest, less certain expenses, and less a 5% 

reserve) (the "Net Distribution Fund") to be distributed to the 478,000 Authorized 

Claimants as an addition to the amount of the checks to be distributed to Authorized 

Claimants fiom the Class Action settlement. We propose to have the Net Distribution 

Fund allocated on the same basis, paid at the same time, and included in the same check 

as the Class Action settlement proceeds. To effectuate this distribution, the Distribution 

Fund shall be deposited into the account maintained by The Garden City Group, Inc. in 

which the cash proceeds of the Class Action Settlement available for distribution are 

being maintained. The combined settlement proceeds are referred to as the "Combined 

Settlement Fund." 

The Garden City Group, Inc. has agreed that, without additional charge, it will 

allocate the Distribution Fund proportionally in accordance with the Class Action plan of 

allocation to each Authorized Claimant who is entitled to receive in total more than $5.00 

fiom the distribution of the Class Action Net Settlement Fund. See Ex. A, at 8-9. 

While holding back 5% for payment of appropriate taxes and other claims not 

yet verified, The Garden City Group, Inc. will allocate the Distribution Fund among the 

Class Action claimants, and print and mail all checks after receiving the Distribution 

Fund fiom the CRIS Account. Id. The Garden City Group, Inc. will, without additional 

charge, provide the Commission with the same status reports as to the number of checks, 



issued and outstanding as it provides to Lead Counsel in the Class Action. After all 

distribution procedures are complete and all costs relating to the Distribution Fund prior 

to its transfer to the Distribution Agent (including but not limited to the payment of taxes 

and the costs of preparation of tax returns), as well as any reasonable costs relating to 

services performed at the specific request of the Commission that are not necessary for 

the performance of services in connection with the Class Action Settlement have been 

paid, to the extent there are any funds remaining fi-om the SEC portion of the Combined 

Settlement Fund, The Garden City Group, Inc. will promptly transfer those unclaimed or 

unallocated monies to the Commission, which in turn will pay those fimds to the U.S. 

~reasur y. 

111. CONCLUSION 

For the foregoing reasons, the Commission respectfully requests that the Court 

grant the Commission's motion and enter an Order: (1) approving the Commission's 

Distribution Plan; (2) creating the Distribution Fund, which will include the civil 

penalties paid by the Settling Defendants; (3) appointing The Garden City Group, Inc. as 

Distribution Agent; and (4) directing the Clerk of Court to transfer the Distribution Fund, 

minus administrative fees, to The Garden City Group, Inc. for administration and 

distribution according to the Distribution Plan. 

Respectfblly submitted, 

dler MA8703 0 
Larry 6. Ellsworth LE4924 

The Class Action attorneys will not receive any money t o m  the Distribution Fund. Exchange 
Act 5 21(d)(4), 15 U.S.C. 5 78u(d)(4). 



Charles Cain 

U.S. Securities and Exchange Commission 
450 Fifth Street, N. W. 
Washington, D.C. 20549-091 1 
Phone (202) 942-4596 (Ellsworth) 
Fax (202) 942-9581 (Ellsworth) 

Dated: February 3,2005 






















































































