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COMPLAINT

Plaintiff Securities and Exchange Commission, for its Complaint against Defendants

Colonial Investment Management LLC (“CIM”’), Colonial Fund LLC (“Colonial”) and Cary G.

Brody (collectively, “Defendants™), alleges:

SUMMARY

1. This action arises from multiple violations of Rule 105 of Regulation M under the

Securities Exchange Act of 1934 (“Exchange Act”) by Colonial, a New York-based hedge fund,

CIV, its adviser, and Brody, a principal of CIM and a Managing Director and investor in the

hedge fund. Between 2001 and 2004, Defendants violated Rule 105 when they used shares



purchased in at least eighteen registered public offerings to cover short sales that occurred during
the five business days before the pricing of those offerings (the “restricted period”). Defendants
realized profits from this illegal trading in excess of $1.48 million, some of which directly
benefited Defendant Brody because he was an investor in Colonial and his compensation was
based in part on Colonial’s profits.

2. During the time of the conduct alleged in this Complaint, Rule 105 prohibited
covering a short sale with securities purchased in a registered offering if the short sale occurred
during the restricted period. In general, the purpose of Rule 105 is to prevent manipulative
trading by short sellers prior to registered public offerings and to promote offering prices that are
based upon open market prices, determined by supply and demand, rather than by artificial
forces. Short sellers who violate the rule’s prohibitions can profit unfairly because they largely
avoid exposure to market risk by using shares purchased at a discount in a registered offering to
cover restricted period short sales.

3. At all relevant times, Defendant Brody, and through him Defendant CIM, made
all major trading and investment decisions on behalf of Colonial. Defendant Brody directed,
authorized, and/or supervised the trading of the securities that are at issue in this Complaint,
including the covering transactions that are alleged to have violated Rule 105 and post-cover
sham transactions that were executed to conceal the violations.

4, Unless enjoined by the Court it is likely that the Defendants will continue to
engage in the acts and practices alleged herein or acts of similar purport and object.

Accordingly, the Commission seeks a judgment: (1) permanently enjoining each Defendant

pursuant to Exchange Act § 21(d)(1) [15 U.S.C. § 78u(d)(1)] from further violating Rule 105 of



Regulation M {17 C.F.R. § 242.105]; (2) requiring Defendants to disgorge all their ill-gotten
gains, with prejudgment interest, under the Court’s inherent equitable powers [18 U.S.C.

§ 78u(d)(5)]; and (3) imposing civil monetary penalties against Defendant Brody under Section
21(d)(3) of the Exchange Act [15 U.S.C. § 78u(d)(3)].

VIOLATIONS

5. By virtue of the foregoing conduct Defendants CIM, Colonial and Brody directly
or indirectly, singly or in conc‘ert, have engaged in acts, practices, and courses of business that
constitute violations of Rule 105 of Regulation M [17 C.F.R. § 242.105].

JURISDICTION AND VENUE

6. The Commission brings this action pursuant to Section 21(d)(1) of the Exchange
Act [15 U.S.C. § 78u(d)(1)] seeking a final judgment:
a. permanently enj oiniﬁg CIM, Colonial and Brody from further violations of
Rule 105 of Regulation M [17 C.F.R. § 242.105];
b. ordering Defendants CIM, Colonial and Brody to disgorge any ill-gotten
gains and fo pay prejudgment interest thereon, jointly and severally; and
c. imposing civil money penalties on Defendant Brody pursuant to Section
21(d)(3) of the Exchange Act [15 U.S.C. § 78u(d)(3)].
7. This Court has jurisdiction over this action pursuant to Sections 21(e) and 27 of
the Exchange Act [15 U.S.C. §§ 78u(e) and 78aa].
8. Venue is proper under Exchange ActSection 27 [15 U.S.C. § 78aa] because
Colonial has its principal place of business in New York, New York and certain of the

transactions, acts, practices, and courses of business alleged in this Complaint occurred in the






