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1. THE PROCEEDINGS

This is a joint application-declaration filed by New England
Electric System (''NEES"), Eastern Utilities Associates ("EUA"), both
Massachusetts business trusts and registered public utility holding
companies, and Boston Edison Company ("BECO'), a non-associate elec-
tric utility company, pursuant to the Public Utility Holding Company
Act of 1935 ("Act"). The joint application-declaration relates to the
proposed acquisition of the assets of NEES and EUA and the outstanding
common stock of BECO in exchange for the common shares of Eastern
Electric Energy System (EEES"), a Massachusetts business trust organ-
ized by the aforementioned constituent companies for this purpose (these
companies and EEES are sometimes jointly referred to herein as "Appli-
cants'"),

The stated purpose of the proposed affiliation is to make pos-
sible the integration of the complete resources of BECO, NEES, and
EUA, whose service territories are contiguous, and whose transmission
facilities are interconnected, Affiliation, it is claimed, will pro-
vide more efficient management, financing, engineering and construc-
tion, particularly with respect to the large new generating units and
bulk transmission facilities that are required under today's tech-
nology to meet economically and reliably the constantly increasing
demand for electric energy. Thereby,efficiencies and economies will
be achieved greater than can be realized under present conditions,
including substantial economies which can be obtained in no other way.

Thereafter the Commission issued its Notice Of Filing And Order

For Hearing Regarding Proposed Formation Of A Holding Company System,

setting the time and place of hearing. It directed that particular
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attention be directed in said hearing to the following matters and
questions, without prejudice, however, to the presentation of addi-
tional evidence required upon further examination:

(1) Whether the proposed transactions meet the stan-
dards of Sections 7 and 10 of the aAct.

(2) Whether exemption from compliance with the com-
petitive bidding requirements of Rule 50 should be granted
as to the common shares to be issued pursuant to the ex-
change offer,

(3) t“hether the fees, commigssion and other expenses
to be incurred are for necessary services and reasonable
in amount.

(4) What terms or conditions, if any, the Commisgsion's
Order should contain.

(5) Whether the accounting entries proposed to be
made in connection with the plan are proper and in accord
with sound accounting principles.

(6) Generally, whether the proposed transactions are
in all respects compatible with the provisions and stan-
dards of the applicable sections of the Act and of the
Rules and Regulations promulgated thereunder.

Pursuant to the aforementioned notice a hearing was held in
Washington, D. C. Appearances were filed on behalf of the Applicants;

the Department of Justice, Anti-Trust Division, the Division of
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Corporate Regulation of the Commission, and a group of municipalities
in Massachusetts ('Mass Municipals®). The Power Planning Committe.:
of the Municipal Electric Association of Massachusetts was granted
leave to be heard. After the evidentiary hearing, &l! parties filed
proposed findings of fact, conclusions of law, and briefs in support
thereof.

On the basis of the entire record, including his evaluation of
the testimony of the witnesses, the undersigned makes the roilowing:

I1. FINDINGS OF FACT AND LAW

Contentions of the Parties

Applicants contend that the affiliation will serve the public
interest by tending towards the economical and efficient development
of an integrated public utility system, the affiliation wili have a
beneficial effects on consumers and investors, it wili nue ve Cecia-
mental to the public interest or the interest of investors or comn-
sumers, and there are no viable alternatives.

The Division contends that the proposed acquisition is governed
by the statutory standards set forth in Section 10 of the Act and
that Applicants have failed to meet those requirements. The Depart-
ment of Justice takes this same position and further argues that the
proposed affiliation threatens the survival of smaller independent
utilities in New England.

Mass Municipals assert that the proposed plan of affiliation does
not comport with the standards under the Act and the public interest

would not be served by granting the application.
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In their reply brief the Applicants propose the imposition of
conditions pursuant to Section 10(e) of the acc which, they contend.
will meet the major objection to the proposed affiliacion.

Applicable Statutory Standards

Unless an order is obtained from the Commission permitting a
declaration to become effective, it is unlawful for any registeved
holding company to issue or sell any security of such company (3ec. 6
and 7 of the Act), and, unless the acquisition has been approuved by
the Commission, it is unlawful for any registered holding company to
acquire, directly or indirectly, any securities or utility assets or
any other interest in any business (Sec. 9).

The standards for the approval of an acquisition are set lorth
in Section 10. The particular portions whose application is in con-
tention here are:

10(b) ', ., . the Commission shall approve the ac-
quisition unless the Commission finds that--
(1) such acquisition will tend towards incer-

locking relations or the concentration of control of

public-utility companies, of a kind or to an extent det-

rimental to the public interest or the interest of in-

vestors Oor consumers;

"(¢) Notwithstanding the pio-.siuec of subsectivn (b,
the Commission shall not approve--
(2) the acquisition of securities or utility assets

of a public-utility or holding company unless the Com-

mission finds that such acquisition will serve che public

interest by tending towards the economical and efficient

development of an integrated public-utility system. . oM

The Commission, in any order approving the acquisition of sec-

urities or utility assets, may prescribe such terms and conditions

in respect of such acquisition as the Commission may find necessary
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or appropriate in the public interest or for the protection of in-
vestors or consumers [Sec. 10(e)].

BACKGROUND

The Electric Power Industry

A few basic facts may be helpful in placing the issues in
perspective. The electric power industry includes three fields--
generation, transmission, and distribution.il There are a mul-
tiplicity of utility ;ystems. totalling approximately 3500 in-
dividual enterprises.—/ As of 1968, there were 405 investor-owned
or private utilities (sometimes referred to as I0US), 2,075 Public
Non-Federal (principally municipalities), 960 REA cooperatives, and
5 federal systems (excluding certain military and other 1nstallations).£/
While smaller in number, the investor-owned segment is by far the
largest, accounting for 77 per cent of the nation's total generating
capacity and 78 per cent of the retail customers served. Nearly
ell of the approximately 200 major investor-owned utilities are

vertically integrated and operate generation, transmission, and dis-

tribution systems, Approximately an equal number of IOUS are engaged

l/ Annexed hereto is a Glossary of Abbreviations and Definitions of
industry technical terms which appear in the record.

2/ “The 1970 National Power Survey," Federal Power Commission, p. 1-1-10,
The survey is hereinafter referred to as "Power Survey." An earlier
survey made in 1964 will be referred to by date,

3/ Power Survey, 1-2-2. Very good descriptions of the industry, its technology,
and legal problems can be found in Miller, "ANeeded Reform of the Organi-

zation and Regulation of the Interstate Electric Power Industry,' 38 Fordham

Law Review 635-651 (1970); and Meeks, "Concentration in the Electric Power

Industry: The Impact of Antitrust Policy," 72 Columbia Law Review 64-75
(Jan. 1972).
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in distribution only. The federally-owned systems focus on genera-
tion, accounting for 1l1.5 per cent of the nation's total generating
capacity, Power is supplied in bulk for local distribution and sale
by others. Public (non-Federal) systems are the most numerous., Of
a total of approximately 2100 systems, about two-thirds are engaged
solely in the distribution and resale of electricity purchased from
bulk power suppliers. The other one-third operate generating facili-
ties, either as part of an integrated system or to supply power for
distribution by others. This non-Federal group accounts for 10.5
per cent of the nation's generating capacity and serves 13 per cent
of all retail customers, The cooperatives are smaller, generating
less than 2 per cent of the naﬁ}on‘a capacity and reaching 8 per
cent of the ultimate customers.—/

The history of the industry has been characterized by tremendous
growth and development from small generating units serving local
customers to very large systems serving many thousands. While all seg-
ments of the industry have seen great change, the most far-reaching
developments have occurred in generation and transmission ("G&T").
Very large generating plants are in use and the trend is to still
larger units, many of them nuclear-fueled since it is generally agreed
that there are economic advantages of scale (if certain problems, such

as reserve requirements, are met). The need to transport this energy

4/ Power Survey, 1--1--10-12, Hearings on Competitive Aspects of the
Energy Industry Pursuant to S. Res. 334 before the Subcomm. on Anti-
trust and Monopoly of the Senate Comm. on the Judiciary, 91st Cong.,
2d Sess. pts. 1&2 (1970), P. 215 (hereinafter cited as Hearings Pur-

suant to S. Res. 334).
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from one location to another in ever-increasing amounts has led to
development of higher and higher transmission voltages.zl Many

of the extra high voltage lines (EHV--345 kilovolts or higher) are
linked together to form area-wide grids to facilitate transmission
of power among utility systems.

The trends in transmission and the desire to prevent "brown-
outs' and to minimize other service interruptions has led to the for-
mation of power pools whereby utilities are interconnected and coor-
dinated to a greater or lesser degree to supply, in the most econo-
mical manner, electric power for their combined loads. These arrange-
ments may include common ownership or sharing in the oytput of
large generation plants and the building of high voltage transmission
lines in a coordinated grid to supply an area, In turn there is a
decided trend to tie power pools into a national system., Theore are
21 power g?ols now in operation, representing 60 per cent of installed
capacity.—

The trend is for great increase in demand, larger and larger
generating units and plants, stronger transmission lines of large
kilovolts (kV), able to carry heavier loads longer distances, and
closer interties among the major power systems in the country. Em-

phasis today is on the development of nuclear-powered plants, but

3/ The cost per unit of energy transfer decreases with escalation
of voltage levels, even though capital costs increase because the
capacity of transmission lines increases approximately as the square
of voltage, while total cost increases at a lower rate (Power Sur-
vey, 1-13-7),

~/ Power Survey, I--1--21.20



research may lead to drastic changes in current industry concepts,
such as the source of energy (the sun as a future source of elec-
trical energy--Wall Street Journal--3/30/72), the supply of fuel to
generating plants (fuel plants built specifically to supply the needs
of utilities--Wall Street Journal--4/6/72), and the transmission of
power (use of frozen underground cables--Washington Evening Star--
4/10/72).,
The New England Area

The Northeast Region is one of six regions established for
statistical studies by the Federal Power Commission. It includes
eleven states and besides the New England States includes Delaware,
Maryland, New Jersey, New York, and Pennsylvania.l/ In terms of the
electric power industry, the Region is known as the electrical com-
bination of the New England Power Pool (NEPOOL), the New York Power
Pool and the Pennsylvania-New Jersey-Maryland Interconnection. These
pools are interconnected into a regional network to improve service
reliability.ﬁl However, each of these areas constitutes a separate
market with special relationships among the power companies in each
area,

The history and development of the power industry in New England
parallels that in most of the other areas in the United States in

that there has been a trend of consolidation from many small com-

panies serving local communities to larger ones serving wider areas.

7./ Detailed information on the Region is contained in the Power
Survey, I & lI, especially II-1-1i-135.

8/ They also have arrangements with Canadian power companies.
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As of December, 1968, l44 organizations operating as 126 separate
systems were engaged in the electric power industry in New England.gl
However, in G&T a few companies are dominant. In generation, North-
east Utilities (NU) , a holding company, NEES, and BECO have more
than 50 per cent of total installed generating capacity%g/ Private
or investor-owned utilities have 97 per cent of total installed gen-
11/
erating capacity.

In generation, the major utility systems of each of the six New
England States are completing the interconnection of large-scale
generating units by an extensive 345 kilovolt backbone transmission
network, known as the Big-Eleven Power Loop%Z/ Eventually this
loop will become part of a 765 kV interconnection., Central dispatch-
ing is now occurring through Nepex (New England Power Exchange) and
other subsidiary exchanges, NEPOOL, which will be referred to later,
is attempting to coordinate G&T throughout New England, including the

output of nuclear-fueled plants which are beginning to be major fac-

tors in fulfilling the growing needs of the area.

9/ App. Exs. 63, 65 (p. 10), "A Study of the Electric Power Situa-
tion in New England 1970-1990 for the New England Regional Commission,"
H. Zinder & Associates et al (1970), p. 40 ("NERC Report"). This
report and the Power Survey are studies in depth of the New England
power industry.

1¥ Power Survey, 11--1--128-9,
11/ 1d, NERC Report, p. 4l.

12/ Power Survey, I1--1--63-5

——
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THE APPLICANTS
New England Electric System

NEES is the largest of the three companies involved in the ap-
plication., It is a public utility holding company registered under
the Act. It conducts operations through a wholesale generating and
transmitting subsidiary (NEPCO); three retail electric subsidiaries,
Massachusetts Electric Company, The Narragansett Electric Company,
and Granite State Electric Company; and a service company, New
England Power Service Company, (NEPSCO). Through NEPSCO it owns
30%, 15%, 20%, and 20% respectively of Yankee-Rowe, Conyak, Vermont
Yankee, and Maine Yankee, nuclear plants (App. Ex. 7B).

The electric properties of NEES' operating subsidiary companies
are located in Massachusetts, Rhode Island, New Hampshire, and Vermont,
and are connected electrically. The geographical areas served are
approximately 4,534 square miles, Its areas of concentration are
Magsachusetts and Rhode Island (see map in Div. Ex. 4B, reproduced
in Brief of Applicants, Appendix E, also App. Ex. 34 A & B), Gen-
erating capability within the System as of June 30, 1967 was 1,812,650
kilowatts (App. Ex. 7A, p. 14), Additions since then have brought
the 1972 estimated system capability to 3430 megawatts (1971 Annual
Report, p. l4, File 1-3446-2-9). Approximately 1,000,000 ultimate
electric customers are served by the System, In addition there are
sales for resale to 76 wholesale customers from whom approximately
’$18,000,000 is received yearly. The System is connected with BECU and EUA,
has approximately 1100 miles of major transmission lines, and is commit-
ted to build 150 miles of 345 kV transmission lines as part of the

1300 mile New England area grid.
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The present system is the result of & process of acquisitioen,
congsolidation, and reorganization which began at the turn of the

century. There is now a single holding company, a single retail

electric utility in each of the states of Rhode Island, Massachusetts,

and New Hampshire, a generating and transmitting wholessle elec-
tric utility and a service company,

The functional organization of the system is along operating
lines, with five vice-presidents charged with the respoueibility
for the over-all operations both in the central organization and in
the field throughout the System., Management responsibility moves
from the central organization to regional executives, district
managers, and local managers.

NEPSCO is8 a qualified subsidiary service company under the Act,
It serves all of the operating NEES subsidiaries with technical,
financial and accounting, construction, managerial, engineering and
other services at cost, It also provides cerielr services for the
holding company., It employs about 1500 regular employees, of whom
approximately 400 are construction workers and approximately 500
operate the computing and accounting center at Westboro, Mass.

Boston Fdison Company

BECO is a fully-integrated operating utility company. It sup-

plies electricity at reteail to Boston and an area within a thirty

mile radius of Boston, including 40 cities and towns.
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In addition to its retail sales, BECO supplies energy at whole-
sale for resale to five municipal light departments in Massachusetts,
Boston Gas Company, and NEPCO, 1t has a special! contract with the
Town of Braintree, It supplies bulk power to other New England
utilities and also purchases power.

It has nuclear power generating facilities of its own and
owns interests in others (Yankee-Rowe, 9.5% and CONYAK, ¢.5%7).

Total peak capability is now 2,312,000 kW (1971 Report, p. 32 in
Comm, File 1-2301-2-8),

It is physically connected with EUA and NEES and is committed
to build 54 miles of 345 kV transmission lines as part of the New
England area grid., Approximately 500,000 customers are served.

BECO is subject to the jurisdiction of the Massachusetts De-
partment of Public Utilities, FPC, Atomic Energy Commissicr, and if
there is affiliation, it would be subject to the Commission under
the Act.

Egstern Ut{litjes Associates

EUA, a Massachusetts voluntary association, is a registered
holding company under the Act. It supplies electricity at retail
through subsidiaries, Blackstone Valley Electric Company, Brockton
Edison Company, and Fall River Electric Light Company, in south-
eastern Massachusetts and in northern and eastern Rhode Island. These
three subsidiaries own all the stock and long-term debt of Montaup
Electric Company, their generating and transmission subsidiary. As

of December 31, 1967, EUA and its subsidiaries had total gross gen-
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erating capability of 394,450 kW. It now has a capability of 452,000
kW (EUA Annual Report, 1971, p. 9). Customers served now total
207,360. Sales for resale are also made to 1l other electric utili-
ties, including two municipal electric departments, EUA and its
subsidiaries are subject to the jurisdiction of the Commission. The
FPC also has jurisdiction, in certain respects., Massachusetts and
Rhode Island suthorities also exercise appropriate jurisdiction.
Montaup is interconnected with BECO and NEPCO. It also is

participating in construction of the 345 kVNew England grid.

Eastern Electric Energy Svstem

EEES was organized as & Massachusetts business trust on December
13, 1968. To achieve the proposed affiliation EEES would acquire
substantially all of the assets of EUA and NEES in exchange for shares
of EEES and the assumption by it of substantially all tneir :iabili-
ties. (App. Ex. 4B). It would simultaneously make an offer to hoi-
ders of common stock of BECO to acquire their shares in exchange for
shares of EEES. The basis on which shares would be issued is set
forth in detail in the application-declaration and has been the sub-
ject of testimony at the hearing. If the shareholders of each com-
pany approve the plan, it will become effective. EUA and NEES will

1y
be liquidated. BECO would become a subsidiary of EEES.

13 1f a minority interest remained in BECO a plan for its elimina-
tion would be submitted to the Commission pursuant to the provisions
of Section 11(b)(2) of the Act. A4ll the aforementioned steps by EEES
to proposed affiliation would, of course, be subject to the provisions
of an order by the Commission,
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EEES will have nine direct subsidiaries., These will consist of
New England Power Service Company ("NEPSCO'")--NEES' service company
subsidiary; New England Power Company ("'NEPCO")--NEKS' generating
and transmission subsidiary; Massachusetts Electric Coumpany {'Mass.
Electric"), The Narragansett Electric Company ('Narraganseit?) and
Granite State Electric Company (''Granite'")--NEES' retail subsidiaries;
BECO; Blackstone Valley Electric Company ("“Blackstone"), Brockton
Edison Company ("Brockton Edison") and Fall River Electric Light
Company ("Fall River")--EUA's retail subsidiaries. (App. Exh. 4B,
Exh. H-3). It will have an indirect subsidiary--Montaup. Through
it and other subsidiaries it will own interests in uwajor New England
nuclear companies--447 of Yankee Atomic Electric Company ('Yankee-

Rowe'), 297 of Connecticut Yankee Atomic Power Company (‘''Conyak#),

A1

247 of Maine Yankee Atomic Power Company ('Maine Yankze': :4 22 5%
of Vermont Yankee Nuclear Power Corporation ("Vermont Yankee').
(App. Ex. 4B).

The EEES System service area would c?nsist of the combined ser-
vice areas of BECO, NEES and EUA Systems%i/ The area comprises 5,675
square miles. The EEES system would be interconnected and also would

be connected with the transmission itacilities of other electric

utilities in New England.

LY The areas are shown on two maps (App. Exh., 4B, Exhs E-1.1,
E-1,2) reproduced as Appendix E to Applicants brief. App. Ex.
34A also indicates the areas served. The operating companies are
shown on App. Ex., 34B. ¢
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EEES would combine the installed generating capacity of the
second, third, and seventh largest generating systems in New England
and would control almost forty per cent of the total New England
generating capacity. The following table illustrates the 1968
situation with regard to investor-owned utilities in New England%SI

(OVER)

13/ From "New England Electric Utility Industry--Statistical Abstract,"
May 1970, p., 12 (App. Ex. 65). The table does not include any non-
investor-owned utilities., However, these only total approximately 37
of total area generating capacity. The largest of these would rank
twelfth overall., (Power Survey, 11-1-128 (as of 1967))
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;‘. A S
Annual Kw Net
Annual Number Kwh © Capacity Generation
Revenues of Customers Sales Name-Plate (Millions
(SMillions) (Thousands) (Millions) (Thousands) of kwh)
Northeast $247 873 12,004 2,517 12,839
vtilities
tew England | 221 902 9,340 1,748 8,236
Flectric _
System
Roston i 156 512 6,005 1,982 9,082
Edison
United Illum- 66 - 238 3,507 920 3,480
inating .
Central Maine 63 288 3,096 655 3,480
Power ) ’
Public Service 50 205 2,375 795 3,474
_Co. of New )
Hampshire
Eastern Util- 42 198 1,942 358 1,815
fticy Asso- .
cfates
Kev England Gas 42 185 1,837 768 1,850
& Electrie .
Astn,
Centrel Vermont 20 83 ' 975 90 205

Public Service
Corp,



If the table were revised to give effect'to the comGination for

EEES the results for the top IOUS in New England would be as follows:

Net

Annual Number Annual Kw
Revenues of Customers Kwh Capacity Generation
($Millions) (Thousands) Sales Name~Plate (Millions
(Millions) (Thousands) of Kwh)
EEES 419 1,612 -~ 17,287 4,088 19,133
Northeast - 247 902 9,340 1,748 8,236
Utilities
United Illum- 66 238 3,507 920 3,480
inating
Central Maine | 63 - - 288 3,096 655 3,480
Power . ~
Public Service s0 - 205 2,375 795 3,474
Co, of New
Hampshire
New England Gas 42 . 185 1,837 768 1,850
& Electric ’ : . .
Assn,
Central Vermont 20 . 83 972 90 205

PR
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Thus EEES would be the largest system in New England, substantially
larger that Northeast Utilities (NU), another holding company. Both
systems would control approximately two-thirds of the generating

capacity of New England with EEES having over forty per cent of the
16/

total.
The functional organization of EEES, like REES, would be along

operating lines. The service company subsidiary of NEES would be re-
organized as the service company subsidiary of EEES, System operation
would be centralized eand performed on a single company basis con-
solidating such functions as engineering, system planning and design,
service and property management, purchasing and stores, legual, ac-
counting and financial planning.

Local management would follow present NEES policies. Local com-
panies would continue to function as they do now with the same offices
and personnel as prior to affiliation.

The EEES System as of 1% 7 would have served approximately
1,594,000 ultimate electric customers, Its total forecasted ca-
pability, pro-forma, was 5,433 MW with a peak load of 4700 M«

(App. Ex. 8B, Sched. 39). Expected mejor additions to present gen-
erating mix includes conventional steam, pumped storage, and shares in
nuclear generating plants.
NEPOOL and NEPEX
Investor-owned utilities began discussions among themselves com-

mencing in 1962 or 1963 for the purpose of planning a central power

16/ Power Survey, supra, (1967 figures).
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pool for New England, later dubbed NEPOOL. Drafts of a proposed
agreement were circulated, commented upon, and revised, After a 1968
draft was unacceptable to a number of utilities, a NEPOOL Working
Committee, comprised of all sectors of the industry was formed to
attempt to reach a NEPOOL agreement.

An agreement was reached and dated as of September 1, 1971.
It has been signed by most of the utility industry in New England,

including all the large generating companies. It has been filed as a
17/
rate schedule with the Federal Power Commission, The stated

objectives of NEPOOL, as set forth in the Agreement, are:

", .... through joint planning, central dispatching,
cooperation in environmental matters and coordinated construc-
tion, operation and maintenance of electric generation and
transmission facilities owned or controlled by the Par-
ticipants and through the provision of a means for more
effective coordination with other power pools and utilities
situated in the United States and Canada,

(a) to assure that the bulk power supply

of New England and any adjoining areas served by

Participants conforms to proper standards of

reliability, and

(b) to attain maximum practicable economy,
consistent with such proper standards of relia-
bility, in such bulk power supply and to pro-

vide for equitable sharing of the resulting bene-

fits and costs.," (p, 10, Sec. 4.1)

Some of the key provisions in this complex and detailed docu-
ment are that any entity engaged in the electric utility business in
New England is eligible to become a Participant. FProvision is made
for a Planning Committee to gather data and to study and evaluate al-
ternative programs for purchases or sales of power and/or additions to

and/or changes in generating and transmission facilities which it may

17/ Official Notice has been taken of this document in this proceeding.
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deem appropriate for meeting the objectives of NEPOOL., An Operations
Committee would have the responsibility of scheduling and coordinating,
through the New England Power Exchange (NEPEX), the day-to-day opera-
tions of the bulk supply facilities of the Participants, determine
costs to each Participant and fix appropriate billing procedures., A
Management Committee would periodically review the need for and recom-
mend additions to and changes in generating and transmission facilities
of the Participants, or Pool-Planned Units. However each Participant
would have the right to determine whether, and to what extent, additions
to and changes in its generating and transmission facilities should

be made, giving due consideration to the recommendations of the
Management Committee. Provision is also made for a Participant who
will have excess capability to offer the excess to others on a Unit
Contract basis (generally a contract for the purchase for resale of

the capability of a specific electric generating unit).

Counsel for the Power Planning Committee of the Municipal Electric
Association of Massachusetts, Inc., and Municipal Electrical Depart-
ments and Plants of North Attleboro, Shrewsbury and Wakefield has
filed objection to the acceptance for filing of the New England Power
Pool Agreement.

Coincident with studies for the formation of NEPOOL, nine major

18/
electric systems generating 95% of the electric energy in New England

13/ Northeast Utilities, NEES, BECO, United Illuminating Company,
Central Maire Power Company, Public Service Company of New Hampshire,
EUA, New England Gas and Electric Association, and Central Vermont
Public Service Corporation.
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undertook the planning of a central dispatching facility. An Interim
New England Power Exchange Agreement (NEPEX) wes concludzd and beceme
operational in 1970. All the large utilities, most of the small in-
vestor-owned utilities and many of the municipals and cooperatives are
parties to the Agreement., There is centralized dispatching and com-
mon use of existing transmission facilities, NEPEX has been included
in the NEPOOL arrangement,

RECENT DEVELOPMENTS IN THE NEW ENGLAND AREA

Of the many developments which have occurred in recent years,
two stand out as having special significance here.

The first is the emergence of Northeast Utilities as the largest
utility system in New England., It includes Connecticut Light and
Power, Western Massachusetts Electric Company, and Hartford Electric
Light Company, Holyoke Water Power Company (the latter was added in
1967). (HCAR 15448, 1966; and HCAR 15825, 1967). NU 18 now the lsr-
gest utility system in New England and serves Massachusetts and Connec-

19/
ticut,

In 1966 two companies, Vermont Yankee Nuclear Power Corporeticn
("Vermont Yankee") and Maine Yankee Atomic Power Company ('Maine
Yankee") were incorporated by separate groups of investor-owned
utilities for the purpose of constructing, owning, and operating large
nuclear-fueled electric generating plants to supply low-cost elec-

tric energy to their respective sponsors. The sponsors would pur-

1y/ Power Survey, 1I-1-128



chase the total output of the plants in proportion to their stock
ownership, Certain Massachusetts cities &nd fluniclpal Electric Agso-
ciation of Massachusetts ('"Municipals'") contended before the
Commission that the sale of common stock by the Vermont and Maine
Yankecs and the acquisition thereof by the sponsors ghould not be
approved because the joint undertakings from which the Municipals were
excluded were contrary to Federal anti-trust policies, and that ac-
cordingly the proposed stock acquisition by the sponsors should not
be approved under the standards of Section 10(b)(l) of the Act unless
such approval was made subject to the condition that ths Municipals be
afforded an opportunity to participate in the projects on the same or
equivalent basis as the sponsor companiesfgy

When the case reached the Court of Appeals, it was held that the
exclusion of the Municipals was a relevant matter for consideruzion
under Section 10(b)(1l) of the Act and the anti-trust policies which it
embodied and that Municipals should have an opportunity at a fuil hear-
ing to establish their contentionsfgj

In later proceedings, the proposals were amended to include in

the participation of the projects, noa-shareholder utilicy systems.,

20/ Vermont Yankee, HCAR 15958 (Feb. 6, 1968) and 16053 (May 1, 1968);
Maine Yankee, HBCAR 16006 (March 15, 1968).

21/ Municipal Electric Association of }':ssechusettsy SEC, 413 F. 2d
1052 (C.A,.D,C. 1969).
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Different formulas were used for different groups but the common basis
was availability of energy to groups on thne basis of kWh sales of
each of the groups as a percentage of total sales of the offering
sponsors and of all offerees, with certain limitations, The pro-

22/

posals were accepted by the Commission.

STATUTORY STANDARDS

A, Integration Aspects of the Proposed Acquisition

Under the provisions of Section 10(c)(2) of the Act the Commis-
sion cannot approve 'the acquisition of securities or utility assets
of a public-utility or holding company unless the Commission finds
that such acquisition will serve the public interest by tending towards
the economicel and efficient development of an integrated public-
utility system."

The term “integrated public-utility system" is defined in Sectiun
2(a)(29)(A) of the Act as follows:

“As applied to electric utility companies, a system
consisting of one or more units of generating plants and/cr
transmission lines and/or distributing faciiities, whose
utility assets, whether owned by one or more electric
utility companies, are physically interconnected or capable
of physical interconnection and which under normal condictions
may be economically operated as a single interconnected
and coordinated system confined in its operations to a
single area or region, in one or more States, net 80
large as to impair (considering the state of the art and
the area or region affected) the advantages of localized
management, efficient operation, and the effectiveness
of regulationj . . . "

22/ HCAR 16794 (July 30, 1970).
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There is no dispute that the EEES system would be physically
interconnected and would operate as a single cooruainated system in
the New England area. The parties are in disagreement as to the
claimed economies and efficiency resulting from that affiliation.

Three officials of the Applicants testified in detail on claimed
dollar savings from the affiliation. These were Francis M. Staszesky,
Executive Vice President of BECO, R, Leigh FitzGerald, Financial
Vice President of NEES, and Charles F. Avila, Chairman of the Board
of BECO. They testified as to claimed savings in the areas of en-
gineering and operations (Staszesky), financial and accounting
(FitzGerald) and executive salaries, benefits and expenses (Avila).
Under their direction study teams were established to consider savings
which might result from the affiliation., Estimated savings and benefits
were reported in three categories: Class 1--those dollar savings
which could be measured with assurance; Class 1l1--those savings which
were probable; Class IIl--those benefits which would result from
the affiliation but on which no dollar value could be placed.
(Staszesky--App. Ex. 134, p. 4). The conclusions reached after the
studies were compiled (App. Ex, 13-1) were that there would be Class
1 anuual savings of $5,543,000 by the 5th year, which would increase
to $9,050,000 by the 10th year. Class Il savings were estimated at
$2,989,000 by the 10th year. (Avila--Tr. 838-840; see also schedule
annexed to App. brief as Appendix D. A detailed breakdown is con-

tained in Div. Ex. 8A and 8B), A good portion of the estimated
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savings are expected to flow from the use of a single service com-
pany and a diminution of necessary staff,

The Division attacks the demonstrations of attainable savings as
far too extensive and complex and that estimates and projections over
a ten-year span are much too speculative to provide a relisble
guide as to savings. It also points out that the massive reorganiza-
tion which will be required will admittedly be a formidable task and
many unanticipated problems may arise,

While most of the studies were done under the direction of
Messrs. FitzGerald and Staszesky, the Division maintains that they
accepted the judgment of the authors of the Task Force Reports with
little or no revision.

It focuses on one report, "Task Force Report 16--Purchasing and
Stores Departments,'" because it constitutes a significant part of
total savings and partly because these claimed savings present special
analytical problems, Here anticipated firm annual savings in consoli-
dated purchasing of $2,573,984 by the fifth year were submitted by
the Task Force based on the use of one Central Purchasing Unit.

A sampling of 97 items in general use by the six companies in-
volved (NEES, BECO, and the 4 EUA constituent companies, all of which
have separate purchasing departments) was tabulated,showing for each
item the Annual Usage for the period studied, the Unit Price, as
carried on the books of the company, and the gstimated Savings,

based on the lowest unit price. The total of the ''savings' on a
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ratio basis was applied to total purchases then running around
$52,000,000 to reach the savings figure claimed,

Mr. Staszesky testified in detail concerning the Report and his
opinion on anticipated savings in this field., It appears that as
to each item studied, while the item haed the same end use, the specifi-
cations were not identical, nor were the purchases made at the same
time. (Tr. 323-325). Staszesky's approach was that savings were
possible and reasonably to be anticipated because the expertise in
each of the combined departments would be shared, so that lowest
prices should be attainable. (Tr. 330-339).

The Department of Justice asserts that the claimed savings are
substantially inflated, are of dubious reliability in some cases,
and in many instances could be substantially achieved absent affilia-
tion, While it concedes that some savings are possible it points
out that the Class I savings claimed after ten years would amount to
approximately 2% of electric operating revenues and would be much
smaller, based on future revenue projections. lass Municipals also
claim that the claimed savings are de minimus.

The undersigned recognizes the veiidity of the criticism of the
estimated cost savings in Purchesiigz . Stores. Staszesky himself
reduced the claimed savings in Purciiases by 25% to reach a more
conservative estimate., However, this field was one of 22 studied by
the Task Forces and reported to Messrs. Staszesky, FitzGerald and Avila.
They in turn reviewed the reports and testified from their years of

experience in their respective fields of specialization. Their
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approach received endorsement from outside experts, including Abraham
Gerber, a recognized authority in the general field%ll The under-
signed concludes that the evidence estabiishes that savings may be
reasonably anticipated from the affiliation and the use of a single
service company. Conceding that many problems would arise in the
course of the ten-year projected adjustment period, it is also con-
cluded that savings in the estimated amounts are and would be attainable.
Applicants also claim that increased benefits will accrue in the
areas of scale economies, services, reliability, and increased cor-
porate financial strength. EEES will be substantially larger than
its constituent units. This, Applicants assert, will enable the new
system to build more and larger units and achieve economies of scale,
especially in generation and transmission. Mr, Gerber testified that
by 1980 the average size of new generating units will be 1000 MW
which would be within the capability of EEES, The Division contends
that the existence of economies of scale is very much in dispute in
view of questionable reliability of large generating units. The
undersigned is satisfied from the testimony of Gerber and Avila and
literature in the field that economies of scale are reasonably to be
expected from large generating units. Recent developments in New

England and elsewhere have all beendirected towards the construction

of large units. Trouble has developed in determining the outer limits

23/ See, Hearings Pursuant to S.334 where Gerber was so recognized
and testified at length,



-28-

to which current technology can be pushed, both in the conventional
and the nuclear field, but the general thesis cannot be challenged
successfully today.

Applicants propose single system planning for G&T and cleim
that economies and efficiencies will result therefrom. At the pre-
sent time each system must plan for its Own needs and plan many years
in advance, In the field of generation {t must seek to heve a mix
of available power as base load and back-up in reserve by its own
generation or contract arrangements to meet its anticipated needs.
If it has excessive gemeration capability, it has made some waste-
ful expenditures unless it can dispose of the excess; 1f it has not reached
its goal, it has not fulfilled its obligations. Single system plan-
ning, according to Applicants'witnesses (Avila and Gerber) would
permit planning for larger units throughout the area, heavier trana-
mission systems, and possible savings in distribution. The single
system planning should result in an increase in reliability of the
entire system since back-up could be coordinated.

A question has been raised as to whether Applicants have either
waived or not claimed any economies from large generating units
(Div. Brief, pp. 67-68; D. Justice Brief, pp. 39-41). Applicants
made such a claim in their original Application-Declaration (App. Ex. 4B).
It was referred to in the Notice of Hearing, No fixed dollar savings in
Class I or 1I were claimed, but Applicants'officials testified to

expected savings (Avila, Staszesky and Galligan) and were corroboratec
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by their outside expert, Gerber. The undersigned concludes that
there was no waiver, but that these claimed advantages which have
been established, rank at least as important in total efficiency
and economy as actual claimed dollar savings,

Integrated Public-utility System

In order for the acquisition of the securities and assets to
be approved, the Commission must find that the acquisition " . . . will
serve the public interest by tending towards the economical and ef-
ficient development of an integrated public-utility system." (Sec.
10(e)(2)). The definition of the term "integrated public-utility
system' has been quoted previously.

There is no dispute that the proposed system is now and would be
physically interconnected and under normal conditions would be operated
as a single interconnected and coordinated system confined in its
operations to a single area or region, in one or more states. The
question of economic operation has been discussed previously. There
is disagreement over the rest of the requirement '"not so large as to
impair (considering the state of the art and the area or region af-
fected) the advantages of localized management, efficient operation, and
the effectiveness of regulation.' Applicants proposal contemplates
that the present operating companies involved will continue in existence,
there would be one holding company instead of two, and BECO would
become subject to Commission regulation. The pattern of regulatory
supervision now existing would continue., Main operating and ad-

ministrative offices would remain in New England.
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While there is agreement that the decision in each case depen‘s
24/
upon the facts and specific considerations applicable, the Depart-
ment of Justice argues that questions of policy for EEES will have to
be resolved at top corporate levels remote from those who will be
affected and that alternative methods of achieving the goals sought
by the Applicants should be -studied.

The Department relies on the testimony of Charles R. R-gs, a
former Chairman of the Vermont Public Service Commission &nd & former
Commissioner of the Federal Power Commission, who testified that state
commissions have difficulty regulating operating compani<s which
are part of a multi-state system, since they have no controli over
the interstate operations of the system, its charges and its capan-
sion plans. Moreover, he testified, state commissions are often
not strong enough in staff to cope with the problems of effe:tive
regulation. He also alluded to the limited jurisdiction of che i'ed~
eral Power Commission, and stated that there would be a loss of com
peting management philosophies if there were the unification.

Many of the problems pointed to already exist today in the arer
in that there are holding companies, operating companies, and inter-
state transmission lines and service companies., However, the proposed
system will be smaller in size tnan many existing systems (App. Ex. 55}.
and is compact (except for one operation in the north). While there

might be a theoretical ivss of different management or ra te-making phili-

24/ American Gas and Electric Company, 22 S. E. C. 808, 816 (1946),
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osophies, it is conceded that there areavailable other statistics
reflecting different approaches which may be more significant than
information currently available from the systems, The undersigned
concludes that the proposed system would not be so large as to impair
the advantage of localized management, efficient operation, and the
effectiveness of regulation.

As to the applicable legal standard, it had been urged that to
make the affirmative findings under Section 10(c)(2) it is necessary
to find that economies and efficiencies will result from the acquisi-
tion and that these must be derivable solely through the proposed
acquisition and be of sufficient magnitude to support the affirmative
findings required under the Section., While the Commission has found
in certain cases that a proposed acquisition is expected to achieve
substantial savings in costs%i/ it has not departed from the statu-
tory standard of "tending toward the economical and efficient devel-
opment of an integrated public utility system." Moreover there is no
authority for requiring that the requisite economies and efficiencies
must be derivable solely through the proposed acquisition. In
American Gas and Electric Company, 22 S. E. C. 808 (1946), the Com-
mission considered an application by A. G, & E, to acquire the stock
of Columbus and Southern Ohio Electric Company. The Commission had
previously ordered a disposition of all interests by A. G. & E. except

those in its Central System, pursuant to Section ll. (21 S. E. C. 575,

23/ Northeast Utflities, HCAR No. 15448 (1966).
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1945), After noting that the Central System was an aggregate of
utility properties thr-aghout seven statas and that {t “ad -reviously
stated that the Central System approached the maximum size consistent
with the standards in Section 2(a)(29) of the Act, and also acknowl-
edging that each case depended upon the facts and specific considera-
tions applicaeble to each case,the Commission ruled that the applica-
tion should be denied. It stated,

"All we now decide is that, taking into account the
state of the art and the area or region affected, the sub-
stantially enlarged group of properties that would result
from the acquisition of C. & S. O. by the Central system
cannot be found to be *not so large as to impair , . .
the advantages of localized management and the effective-
ness of regulation.' Consequently, we cannot find that
the end product of the proposed acquisition would conform
with the definition in Section 2(a)(29)(A) of an ‘integ-
rated public utility system' and we cannot, because of the
size of the resulting combination of properties, find that
the acquisition ‘will serve the public interest by tending
towards the economical and efficient development of an
integrated public-utility system' within the meaning of
Section 10(c)(2)." (pps. 816-817)

It then noted that some of the claimed advantages of affiliation
could be achieved by coordination and pooling and that C. & S. O,
could effectively operate as an independent system. This dicta is
far from interposing an absolute requirement, It is therefore concluded
that the statutory requirements of 10(c)(2) have been met and the pro-
posed acquisition would tend towards the economical and efficient

28/

development of an integrated public utility system.

26/ Eastern Gas and Fuel Associates, HCAR No, 15887 (1967).
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B. Requirements Section 10(b){(1)

It is provided in Section 10(b)(1l) of the Act that "If the
requirements of subsection (f) are satisfied, [compliance with applica-
bk state laws], "the Commission shall approve the acquisition unless
the Commission finds that--(l) such acquisition will tend towards
interlocking relations or the concentration of control of public-
utility companies, of a kind or to an extent detrimental to the pub-
lic interest or the interest of investors or consumers ¢ . ." Ap-
plicants urge that these negative findings should not be made; the other
parties take the opposite position%Z/

Applicants argue that the affiliation will not restrain or elim-
inate any meaningful competition. They point out that in the retail
field, because of the heavy investment involved and state regulatory
laws, it is impossible to have competition for retail business except
in & rare instance where a customer is located on the borderline be-
tween retail service areas of different suppliers and that the princi-
pal activity of the three proposed affiliates is the sale of elec-

tricity at retail. They further maintain that actual or potential

competition for industrial systems among the three proposed affiliates

27/ This case was tried on the basis outlined and the basic briefs
were addressed to the contentions of the parties. In their reply
brief, Applicants proposed that there be incorporated a condition
pursuant to Section 10(e) of the Act which they claim would obviate
objections to their original proposal. This proposed condition will
be dealt with later.
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is de minimis because in most industries the cost of electricity is
not paramount. The affiliation, it is urged, will actually enhance
the ability of the new system to compete nationwide for business.
Applicants maintain that there can be little competition for
wholesale sales except where a wholesale customer utility is not served
by any supplier and desires inter-connection or where a major change
in the type of service is sought. Applicants rely on certain studies,
App. Exs. 9 S-V, designated as the Galligan Study purporting to show
that it would be impossible to have meaningful competition for the
wholesale business of the Mass Municipals. They also rely on the testi-
mony of Gerber and other witnesses that the public interest will be
served by the proposed service company, integrated management and the
savings and efficiencies which will flow from the affiliation,
Applicants further argue that there will be no undue concen-
tration of control within the meaning of the Act, Based on the 1968
figures for the three proposed affiliates, the EEES System will have
1,47 of the generation and 1.4% of the sales to ultimate customers in
the United States. It would rank thirteenth in kilowatt hours sales
in the United States (Div, Ex, 11-A, 1967 fig.) and sixth in number of
customers (Div. Ex. 11-B), eighthin assets (Div, Ex. 11-C), and seventh
in operating revenues (Div. Ex. 11-D). Based on 1968 figures the
EEES System would have approximately 36.5% of the sales to ultimate
customers and 36.1% of the generating capacity in New England (App.
Ex, 59). These percentages, they maintain, are smaller than those

found in utilities in comparable areas.
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Finally it is argued that the affiliation 1s not an alternative
to NEPOOL but is a necessary complement to it, that the NERC Report
indicates that there may very well be problems of coordination in
securing the building of NEPOOL planned units and that the larger
units which would be feasible under the affiliation would make NEPOOL
stronger.

The Division contends that the standards of Section 10(b)(1)
of the Act would not be met by the proposed affiliation, that the
legislative history of the Act indicates that it was aimed at the
concentration of power by large holding companieé%&/ and that it is,
in effect, a specialized anti-trust statute. Decisions under the
Sherman and Clayton Acts in ncn-electric power cases are fully ap-
plicable, it is asserted. 1f the share of the market (which may be a
geographic, as well as product market) is so large that it approaches
monopoly proportions the Anti-trust Acts will have been violated, the

2
Division contendsfgl It argues that the proposed affiliation would
result in a concentration of control detrimental to the public in-
terest, viewed from three geographic market perspectives--concentra-
tion in New England as a whole, concentration in the tri-state area
of Southern New England and concentration in each of the three states
served by Applicants., This, it claims, is evidenced by the following
table, among other items (1967 figures):

(OVER)

28/ American Gas and Electric Company, 22 3,E.C, 808, 817-818 (1946),

29 Brown Shoe Co., Inc. v.U.S., 370 U.S, 294, 327 (1962).
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Affiliation also would have an adverse effect on yardstick compe-
tition and the opportunities of smaller utilities to participate in
capital investment in large new plants and remain viable.

The Department of Justice also argues that the proposed af-
filiation threatens to destroy actual and potential competition,
threatens the survival of smaller independent utilities in New
England, and may frustrate efforts to establish a comprehensive re-
gional power pool. Mass Municipals also oppose the application,con-
tending t