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SUMMARY OF PROCEEDINGS

Background

As mandated by the Small Business Investment Incentive Act of 1980, the U.S.
Securities and Exchange Commission conducts an annual forum that focuses on small
business capital formation.! Called the “SEC Government-Business Forum on Small
Business Capital Formation,” this gathering has assembled every year since 1982. A
major purpose of the Forum is to provide a platform to highlight perceived unnecessary
impediments to small business capital formation and address whether they can be
eliminated or reduced. Each forum seeks to develop recommendations for government
and private action to improve the environment for small business capital formation,
consistent with other public policy goals, including investor protection.

The 2011 Forum, the 30th, was convened at the SEC’s headquarters at 100 F
Street, N.E., Washington, D.C., on Thursday, November 17, 2011. The program
included both panel discussions and breakout groups, all of which were accessible to
those who attended the sessions in person in Washington, D.C., as well as those who
chose to participate through a morning Internet webcast and afternoon telephone
conference calls.

Planning and Organization

Consistent with the SEC’s statutory mandate in the Small Business Investment
Incentive Act of 1980, the SEC’s Office of Small Business Policy (in its Division of
Corporation Finance) invited other federal government agencies, the North American
Securities Administrators Association (“NASAA,” the organization representing state
securities regulators), and leading small business and professional organizations
concerned with small business capital formation to participate in planning the 2011
Forum. The individuals who participated in planning the Forum, and their professional
affiliations, are listed on pages four through six.

The planning group recommended that this year’s Forum again be held in
Washington, D.C. The members of the planning group also assisted in preparing the
agenda and in recruiting speakers.

Participants

The SEC’s Office of Small Business Policy worked with members of the planning
group to identify potential panel participants for the 2011 Forum. Invitations to attend
the Forum were sent to participants in previous forums and to members of various
business and professional organizations concerned with small business capital formation.

! The SEC is required to conduct the forum annually and to prepare this report under 15 U.S.C. 80c-1
(codifying section 503 of Pub. L. No. 96-477, 94 Stat. 2275 (1980)).
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The SEC issued two press releases to inform the public about the time, date and location
of the Forum.

The morning panel discussions were video webcast on the SEC website. The
afternoon breakout group sessions were not webcast, but were accessible by conference
telephone call to pre-registrants.

Approximately 100 attendees were physically present for the Forum proceedings
in Washington, plus approximately 26 panelists, moderators and SEC staff. The live
webcast of the Forum panel discussions was accessed approximately 548 times by
viewers. A written transcript of the Forum proceedings has been publicly posted on the
SEC website.

Proceedings

The agenda for the 2011 Forum is reprinted starting at page eight. All five SEC
Commissioners gave remarks during the Forum’s morning proceedings, beginning with
the opening remarks of SEC Chairman Mary L. Schapiro, which are reproduced starting
on page 11. The remarks of the other Commissioners are reproduced in this Final Report
in the order in which they were delivered. Commissioner Luis A. Aguilar’s remarks are
reproduced starting on page 15; Commissioner Elisse B. Walter’s remarks are reproduced
starting on page 18; Commissioner Daniel M. Gallagher’s remarks are reproduced
starting on page 22; and Commissioner Troy A. Paredes’ remarks are reproduced starting
on page 26. Between the remarks of the SEC Commissioners, panel discussions were
conducted on certain capital formation issues for private companies and on issues relating
to initial public offerings and securities regulation involving smaller public companies.
Both of these panels were co-moderated by Stephen M. Graham, Co-Chair of the SEC’s
recently organized Advisory Committee on Small and Emerging Companies, and
members of the SEC staff.

The afternoon proceedings included breakout group meetings open to all pre-
registered participants, who took part either in person or by telephone conference call.
Two breakout groups met, one on non-public and limited offering issues (including
private placement broker-dealer issues), which was moderated by Brian T. Borders, and
another on securities regulation of smaller public companies, which was moderated by
Ann Yvonne Walker.

The discussions of the two breakout groups resulted in 25 draft recommendations.
The moderators of the two breakout groups presented their respective groups’
recommendations at a final assembly of all the Forum participants as the last matter of
business on November 17, 2011.

After the Forum, the moderators of the two breakout groups continued to work
with their group participants to refine each group’s recommendations. A final list of 25
recommendations resulting from these discussions was circulated by e-mail to all
participants in the two breakout groups, asking them to specify whether, in their view, the



SEC should give high, lower or no priority to each recommendation. This poll resulted in
the prioritized list of 25 recommendations presented starting at page 29.

Records of Proceedings and Previous Forum Materials

The video recording of the Forum’s morning proceedings, including the remarks of
the SEC Commissioners and the two panel discussions, is on the SEC’s website at
http://www.sec.gov/news/otherwebcasts/2011/gbforum111711.shtml. A written transcript
of the proceedings is also available on the SEC’s website at
http://www.sec.gov/info/smallbus/sbforumtrans-111711.pdf.

The Forum program, including the biographies of the Forum panelists and
moderators, is available on the SEC’s website at
http://www.sec.gov/info/smallbus/2011gbforumprogram.pdf.

The final reports and other materials relating to previous forums, since the Forum in
1993, may be found on the SEC’s website at
http://www.sec.gov/info/smallbus/sbforum.shtml.
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AGENDA

2011 SEC Government-Business Forum on Small Business Capital Formation

9:00 a.m.

9:30 a.m.

10:30 a.m.

10:45 a.m.

11:00 a.m.

Washington, D.C.
November 17, 2011

Call to Order
Gerald J. Laporte, Chief, Office of Small Business Policy,
SEC Division of Corporation Finance

Introduction
Meredith B. Cross, Director, SEC Division of Corporation Finance

Opening Remarks
SEC Chairman Mary L. Schapiro

Remarks
SEC Commissioner Luis A. Aguilar

Panel Discussion: Current Capital Formation Issues for Private
Companies

Moderators:

Stephen M. Graham, Partner, Fenwick & West, LLP, Seattle, Washington
Lona Nallengara, Deputy Director, SEC Division of Corporation Finance

Panelists:

A. Heath Abshure, Arkansas Securities Commissioner

Prof. C. Steven Bradford, University of Nebraska-Lincoln College of Law

Yoichiro (Yokum) Taku, Partner, Wilson Sonsini Goodrich & Rosati, Palo
Alto, California

Gregory C. Yadley, Partner, Shumaker, Loop & Kendrick, LLP, Tampa,
Florida

Remarks
SEC Commissioner Elisse B. Walter

Break

Remarks
SEC Commissioner Daniel M. Gallagher



11:15a.m.

12:45 p.m.

1:00 pm.

2:00 p.m.

3:15 p.m.

3:30 p.m.

Panel Discussion: Initial Public Offerings and Securities Regulation
Involving Smaller Public Companies

Moderators:

Meredith B. Cross, Director, SEC Division of Corporation Finance
Stephen M. Graham, Partner, Fenwick & West, LLP, Seattle, Washington

Panelists:

Prof. John C. Coffee, Jr., Columbia University Law School, New York,
New York

Kathleen Weiss Hanley, Deputy Director and Deputy Chief Economist
SEC Division of Risk, Strategy, and Financial Innovation

John D. Hogoboom, Partner, Lowenstein Sandler, PC, Roseland, New
Jersey

David Weild, Senior Advisor, Capital Markets, Grant Thornton, LLP, and
Chairman and CEO, Capital Markets Advisory Partners, New York,
New York

Gregory L. Wright, Chief Executive Officer, ThinkEquity, LLC

Remarks
SEC Commissioner Troy A. Paredes

Lunch Break
Breakout Groups to Develop Recommendations

» Non-Public and Limited Offerings (Including Private Placement
Broker-Dealer Issues) Breakout Group

Moderator:
Brian T. Borders, Borders Law Group, Washington, DC

» Securities Regulation of Smaller Public Companies Breakout
Group

Moderator:

Ann Yvonne Walker, Partner, Wilson Sonsini Goodrich & Rosati, Palo
Alto, California

Break

Breakout Groups to Develop Recommendations (continued)



4:30 p.m. Plenary Session to Develop Next Steps
Moderators:
Gerald J. Laporte, Chief, Office of Small Business Policy, SEC Division
of Corporation Finance
Gregory C. Yadley, Partner, Shumaker, Loop & Kendrick, LLP,
Tampa, Florida

5:00 p.m. Networking Reception
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OPENING REMARKS OF
SEC CHAIRMAN MARY L. SCHAPIRO

SEC Government-Business Forum on Small Business Capital Formation
November 17, 2011
Good morning.

Thank you, Meredith, for that kind introduction. And thank you for all the work you and
the Corp Fin team have done to make this Forum a success, and for helping ensure that
the distinct needs of small businesses are front and center at the SEC.

Thanks, also, to all of you who are joining us today as participants in a series of
discussions designed to help the SEC better understand one of the most pressing issues
facing small businesses: raising the capital these businesses need to expand and grow. |
know that your uniformly impressive level of expertise, in combination with the varied
backgrounds you bring to this Forum, will ensure an interesting and illuminating day.

I would like to welcome all those who are attending here in Washington, viewing by
webcast or listening through our teleconference.

And I’d also like to thank Gerry Laporte, Tony Barone and the other staff of the Office of
Small Business Policy for their work in organizing this meeting, and for being the voice
of small business within the SEC.

Small businesses are important to the SEC—you can get a sense of just how important by
the fact that all five commissioners will be speaking today, something that rarely happens
outside of Commission meetings.

And, of course, you can find particular concern with the needs and health of small
businesses in all quarters today, as the nation works to energize the economic recovery
and looks to the small businesses to spark growth in job creation.

As you know, studies suggest that small businesses have created 60 to 80 percent of net
new American jobs over the last ten years.

But there is a footnote to that statistic: the most vigorous small business job creation
comes from small businesses determined to get much larger. Job growth comes from
emerging enterprises trying to grow out of their warehouse space and into a corporate
campus or to jJump from a single downtown location into retail sites nationwide. It comes
from companies that need access to capital to make that jump.

Today’s focus is on creating an environment in which those small businesses have that

access, one in which they can compete successfully for a share of our country’s
investment capital.
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Cost-effective access to capital for companies of all sizes plays a critical role in our
national economy, and we believe that companies seeking access to capital should not be
overburdened by unnecessary or superfluous regulations.

As we examine ways that the regulatory structure might better facilitate small business
capital formation, though, it’s important to keep in mind another critical facet of the
SEC’s mission: investor protection. We must balance the instinct to ease the rules
governing capital access with our obligation to protect investors and markets.

This can be a challenge. Even necessary regulation can impose burdens that are
disproportionately large for small businesses with limited resources.

As the daughter of a small businessperson, | am familiar with the unique challenges small
businesses face. | know that instead of planning year-to-year or quarter-to-quarter, that
sometimes it’s day-to-day. And I recognize that challenges that a larger business would
barely even notice can be significant drains on resources and time to an enterprise that
needs to focus everything on making its place in a competitive market.

That is why, when Meredith and | have testified before Congress in recent months on
different legislative proposals, we have emphasized the importance of achieving the
proper balance.

It’s also important to note that investor protection shouldn’t just be a priority for investors
and their advocates. Confidence in the fairness and honesty of our markets is critical to
capital formation. Investors who understand that financial market participants are honest,
that disclosures are accurate, and that markets offer a fair chance to earn a reasonable
return are more likely to make needed capital available, and demand less in return for
doing so.

And so, in this Forum and through other efforts, the SEC is seeking strategies for meeting
regulatory goals while reducing the weight borne by small businesses.

Over the years, the SEC has taken a number of steps to reduce burdens smaller
enterprises face in raising capital: relaxing restrictions on public communications and
simplifying disclosure and reporting requirements, for example. But, given the speed with
which the financial environment evolves, it is important that we respond when new issues
are raised, and that the SEC be willing to re-examine existing regulation in light of
changing circumstances.

That is why | have instructed our staff to take a fresh look at some of our offering rules,
and to develop ideas for the Commission to consider that would—in a manner consistent
with investor protection—reduce undue regulatory constraints on small business capital
formation. Among the issues that we are considering are:

e The restrictions on communications in initial public offerings;
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e Whether the general solicitation ban should be revisited in light of current
technologies, and capital-raising trends;

e The number of shareholders that trigger public reporting, including questions
surrounding the use of special purpose vehicles that hold securities for groups
of investors; and

e The regulatory questions posed by new capital raising strategies, including
crowdfunding.

In conducting this review, we are gathering data and seeking input from many sources,
including small businesses, investor groups and the public at large.

In addition, two weeks ago, we convened the first meeting of the SEC’s new Advisory
Committee on Small and Emerging Companies. This initial meeting has produced a
number of insights on these and other relevant issues, from committee members
representing businesses, investors, academia and regulators.

As you can see, small business capital formation is an important priority for us.

The re-examination of existing regulations is also of a piece with a goal | set when |
returned to the SEC as Chairman: to make sure that the agency was up to date, that the
regulations we enforce reflect the current realities of the financial markets.

The role of those of you participating in today’s discussions is important to this process.
This process and the resulting regulatory decisions must be informed by the “real-world”
experience of people who are building a business, raising capital and implementing
regulation. Your work providing counsel and becoming a conduit through which others
can contribute is vital to the success of our efforts.

Your experience will become a vehicle for better understanding, on our part, of the
impact new regulatory arrangements or changes to existing rules might have. You will
help us maintain safe, orderly and efficient markets that facilitate capital formation and
help businesses grow, while burdening small businesses as little as possible.

For 77 years, the SEC has contributed to small business growth by supporting a capital
marketplace in which confident investors invested money in growing businesses. We
worked to create a culture of compliance that supported transparent markets marked by
high liquidity, strong secondary market trading and investor protection.

We’re proud of what we’ve done. But we recognize that markets and participants

change—never faster than in the past two decades—and that regulation must change to
reflect those new realities, as well.
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With your help, we are working to build a regulatory structure that supports, rather than
confines, small business growth, while leaving investors confident that their interests in
fair and secure financial markets will be protected.
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REMARKS OF
SEC COMMISSIONER LUIS A. AGUILAR

SEC Government-Business Forum on Small Business Capital Formation
November 17, 2011

Facilitating Small Business Capital Formation Does Not Need to Be at the Expense
of Protecting Investors

Good morning. First, I would like to welcome all of the distinguished panelists,
participants, and attendees to the SEC for today’s Government-Business Forum on Small
Business Capital Formation. Thank you for inviting me to speak and add my voice to
today’s dialogue. Second, I also add my thanks to the staff from the Division of
Corporation Finance and the Office of Small Business Policy for their work to facilitate
today’s program. Third, before | start, I must remind you that my remarks represent my
own views, and not necessarily those of the Commission, my fellow Commissioners, or
members of the staff.

Small business is vital to any nation’s economic well-being. | know everyone in this
room has been closely following the economic crisis in Europe. | was struck by a recent
news article discussing the tragic impact of the crisis on the people of Greece.
Specifically, it was reported that “[s]Jmall shops, in many ways the lifeblood of the Greek
economy, which relies on domestic demand, are closing by the day.”* The European
debt crisis reminds us that investors, consumers, entrepreneurs, lenders, underwriters,
etc., make up the same economic system, the same market. In this interdependent system,
it is essential for all market participants that the fundamentals of this system are strong,
fair and transparent.

The principles of a strong, fair and transparent regulatory framework are the defining
characteristics of the Federal securities laws. There is no doubt that the system of laws
and regulations administered by the SEC has contributed to the United States having the
most robust capital market in the world. A key component of the SEC’s mission is to
facilitate capital formation while at the same time protecting investors. Many studies
have demonstrated how regulations fostering investor protections can promote capital
formation.? For example, a 2003 study showed that the MD&A disclosure required in

! Landon Thomas Jr., Normal Life on Pause, and a Sense of Simmering Rage, N.Y. Times, November 7,
2011, at A5.

% See, e.g., Frank B. Cross and Robert A. Prentice, The Economic Value of Securities Regulation, 28
Cardozo L. Rev. 333 (2006). See also Luis A. Aguilar, Comm’r, U.S. Securities and Exchange
Commission, Speech at the Council of Institutional Investors Spring Meeting: Facilitating Real Capital
Formation (April 4, 2011) notes 24-26 (available at
www.sec.gov/news/speech/2011/spch0404111aa.htm#P64 30599); but cf id., note 20. For the effects of
information asymmetry on capital formation, see George A. Akerlof, The Market for ‘Lemons’: Quality
Uncertainty and the Market Mechanism, The Quarterly Journal of Economics (August 1970)
(demonstrating that a lack of adequate information about the quality of an item being purchased can drive a
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public company filings under the Exchange Act resulted in more accurate and informed
share prices, which contributes to a better functioning real economy.* A 2006 study
found that the Exchange Act amendments of 1964, which extended disclosure
requirements to over-the-counter companies, created substantial value for the
shareholders of such companies.* Such value creation is central to strong capital
formation. We must not forget that investors are the capital providers that drive our
capital markets—after all they are writing the checks that make capital formation
possible.

And, we need to remember that capital formation is much more than just capital raising.
True capital formation requires that funds raised be invested in productive assets. The
more productive those assets are, the greater the capital formation facilitated by such
investment.® Fair disclosure rules level the playing field and help provide investors with
the information they need to make reasoned investment decisions. Accordingly, market
safeguards that promote reliable disclosure engender the confidence investors need to
invest their savings in debt, equity and other securities. The need for full and fair
disclosure, so that investors can make investment decisions with the benefit of material
information, is a founding principle of the Federal securities laws.°

market out of existence: “There may be potential buyers of good quality products and there may be
potential sellers of such products in the appropriate price range; however, the presence of people who wish
to pawn bad wares as good wares tends to drive out the legitimate business. The cost of dishonesty,
therefore, lies not only in the amount by which the purchaser is cheated; the cost also must include the loss
incurred from driving legitimate business out of existence.”).

® Merritt B. Fox, Randall Morck, Bernard Yeung, and Artyom Durnev, Law, Share Price Accuracy, and
Economic Performance: The Empirical Evidence, 102 Mich. L. Rev. 331 (2003). The conclusion that more
accurate and informed share prices contribute to the real economy references Jeffrey Wurgler, Financial
Markets and the Allocation of Capital, 58 J. Fin. Econ. 187 (2000) and Artyom Durnev et al., Value
Enhancing Capital Budgeting and Firm-specific Stock Return Variation, 58 J. Fin. 64 (2004). Id. notes 86
and 87.

* Michael Greenstone, Paul Oyer, and Annette Vissing-Jorgensen, Mandated Disclosure, Stock Returns and
the 1964 Securities Acts Amendments, Quarterly Journal of Economics, May 2006 (stating that the “results
imply that the 1964 Amendments created...$3.2 to $6.2 billion [measured in 2005 dollars] of value for
stockholders”). A summary version of the paper is available at http://www.stanford.edu/group/siepr/cgi-
bin/siepr/?q=system/files/shared/pubs/papers/briefs/policybrief jan06.pdf. See also Allen Ferrell,
Mandated Disclosure and Stock Returns: Evidence from the Over-the-counter Market, 36 J. Legal Studies 1
(2007). An earlier draft is the John M. Olin Center for Law, Economics, and Business Discussion Paper
No. 453 (December 2003) (available at http://www.law.harvard.edu/faculty/fferrell/pdfs/Ferrell-
MandatedDisclosure2.pdf).

> See, e.g., Simon Kuznets, Capital in the American Economy: Its Formation and Financing (Princeton
University Press 1961).

® See, e.g., Sonesta International Hotels Corp. v. Wellington Associates, 483 F.2d 247 (2nd Cir. 1973)
(stating, with respect to Secs. 10(b), 13(d), 14(d), and 14(e) of the Securities Exchange Act of 1934, 15
U.S.C. Secs. 78j(b), 78m(d), 78n(d), and 78n(e) (1971), “[t]hese laws are founded on the principle that full
and fair disclosure of all material facts must be made to investors so that they may have the benefit of the
facts in making their investment decisions,” citing Affiliated Ute Citizens v. United States, 406 U.S. 128,
151,92 S. Ct. 1456, 31 L.Ed.2d 741 (1972), and 1968 U.S.Code Cong. & Adm.News p. 2813).
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I look forward to today’s dialogue, and to your thoughts as to how we can improve the
economic environment for entrepreneurs and investors alike, because smart and workable
regulation is a necessary component of a robust capital market and strong capital

formation.

Thank you for your participation in today’s Forum. You have my best wishes for a
productive day.
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REMARKS OF
SEC COMMISSIONER ELISSE B. WALTER

SEC Government-Business Forum on Small Business Capital Formation
November 17, 2011
Meredith, thank you so much for that kind introduction.

I’m so pleased to have the opportunity this morning to be here with you for the 2011
Government-Business Forum on Small Business Capital Formation. | want to thank
everyone in our Division of Corporation Finance, and especially Gerry Laporte and the
rest of our Office of Small Business Policy for organizing today’s Forum and playing the
leadership role in our small business initiatives.

My thanks too, go to our panelists — those who are here now and those who will follow —
for participating in this important public-private dialogue on small business capital
formation and especially for your commitment to enhancing the growth and vitality of
our nation’s small business community.

The information you share with us today ensures that we enhance our understanding of
the needs of small businesses and their owners.

I hear, loud and clear, the views that these needs are not being met under our current
regulatory structure.

I want you to know that the Commission, with the advice and guidance of our team of
specialists in the Division of Corporation Finance, stands ready to write the next chapter
in our agency’s long-standing efforts to address the concerns of small business.

Your recommendations for facilitating small business capital formation, and in particular,
the empirical data | hope you will share with us either today or after the Forum adjourns,
will be an important contribution to our ongoing efforts to maintain the vitality of small
businesses in the U.S. economy.

As I’'m sure you have already heard, and will continue to hear throughout the day, there is
no shortage of recommendations today from lawmakers and market participants on
possible revisions to the Federal securities laws and rules in order to promote small
business capital formation.

I, for one, whole-heartedly agree with the President’s recent request that we review our
rules in order to eliminate any unnecessary burdens. And, | know Meredith does, as well.
I believe that there are many areas where our rules can and should be improved. But,
should any proposed revision to our regulations veer toward sacrificing investor
protection, | submit that such revision will surely come at a cost that no one in business
can afford — the loss of investor confidence.
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In the few minutes | have with you this morning, | of course cannot cover all of the
potential legislative bills and recommendations for regulatory changes in depth. Instead,
what | would like to do is to take us for a little trip down memory lane when many of
these same issues were also at the forefront of our minds. Then, I’ll share just a few
thoughts I’ve had about the recent initiatives to address issues concerning small business
both inside and outside our agency.

Of course, as you’re going to hear repeatedly today, my remarks are my own and not
those of the other Commissioners, the Commission or the staff.! And, as is appropriate,
please know that my thoughts on all of these issues before us today are evolving.

As you now know from Meredith’s introduction, if you didn’t know before, | served as
the Deputy Director in Corp Fin from 1986 through 1994. Shortly after | commenced
work in the Division, my former boss and dear friend, Linda Quinn, delivered a speech
some of you may be familiar with entitled “Redefining Public Offering or Distribution
for Today.”? In her remarks, she described the Division’s efforts to re-evaluate the
concept of what constitutes a distribution or public offering requiring registration under
the Securities Act of 1933.

Here are some of the statistics she presented that day. In 1981, about $12 billion of
securities were offered by issuers in private placements. Only four years later, in 1985,
that number had gone up under Regulation D alone to $55 billion and that increase in
private placement activity had resulted in the creation of a large secondary market for
restricted securities. In 1983, annual trading volume in this market was estimated at $2 to
4 billion, and the trading volume for 1986 was anticipated to exceed $10 billion. Sound
like big numbers?

But, when we got an update on some of today’s private placement numbers earlier this
month, during the meeting of our Advisory Committee on Small and Emerging
Companies, our Chief Economist and Director of our Division of Risk Strategy and
Financial Innovation, Craig Lewis, reported that in 2010, $905 billion was offered under
Regulation D, with this figure representing the lower bound on the amount actually raised
due to the fact that no closing filing is required when a company files a Reg D notice.

With respect to broader capital raising trends, Craig and his team confirmed that there has
indeed been a shift from public to private capital raising over the past three years, due
both to a decline in public issuances and to an increase in private issuances — with public
issuances down by 11% from 2009 to 2010, while private issuances increased by 42%
over the same period.

! The Securities and Exchange Commission, as a matter of policy, disclaims responsibility for any private
publications or statements by any of its employees. The views expressed herein are those of the author and
do not necessarily reflect the views of the Commission, other Commissioners, or the staff.

2 Linda C. Quinn, Director Division of Corporation Finance, “Redefining ‘Public Offering or Distribution’
For Today,” Address to Federal Regulation of Securities Committee Annual Fall Meeting (November 22,
1986), available at http://www.sec.gov/news/speech/1986/112286quinn.pdf.
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I can only imagine what Linda would be saying if she were still with us today.

I know that many of you, particularly Meredith, share my feelings that it is with a very
heavy heart that we go forward in our efforts to once again address issues related to
public offerings and distributions without Linda’s keen expertise, intellect, and vision.
But Meredith herself is more than up to the task.

The underlying message of Linda’s visionary efforts is an enduring one, and in the view
of this Commissioner, should guide us as we analyze these issues today.

In her 1986 speech and throughout her tenure as the Corp Fin Division Director, Linda
challenged us to ask, who are the persons who require the protections of the mandated
disclosure of the registration process? And, how can we protect them without undue
burdens and costs?

The challenge then, and it remains the challenge today, is for us to strike the right
balance. And, I think it’s a very important word for us to keep in mind as we move
forward on these issues.

That is why | fully support our Chairman’s decision to have Meredith and the Division
take a careful look at our offering rules in order to develop ideas for the Commission to
consider that may reduce regulatory burdens on small business capital formation. And, in
doing so, we must remember to take into account marketplace and broader societal
developments.

At the same time, however, we should keep in mind that these considerations raise
distinct questions about when and whether a company should go public. On the one
hand, | am a great believer in the transparency and oversight that a public offering brings
to investors. On the other hand, there are clearly some companies that make the
determination to go public prematurely and even some companies that should never go
public.

If we can move forward with ideas that are consistent with our investor protection
mandate, | believe we can address the needs of the small business community. Of course,
I remain very much in listening mode at this stage, but some of my initial reactions to the
ideas I’ve heard are as follows:

Review of Certain Offering Requlations

With respect to changes to our offering regulations, any change to the Section 12(g)
registration requirements must address, as we were talking about just a moment ago, the
fundamental difference that exists between what “held of record” means at a publicly-
held company versus the counting that is done at a privately-held company.
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Our restriction on general solicitation is one that bears looking at. It appears ripe for re-
evaluation because of technological changes. What does general solicitation really mean
in an era dominated by electronic communications? Is it still a realistic concept?

And, our rules on public offering communication should be very carefully studied to
determine whether the liberalizations afforded larger public companies in 2005 should be
extended to smaller public companies.

Crowdfunding

On the subject of crowdfunding, | personally think crowdfunding is a good idea, but it
must have limits. If it’s too big, it will become a haven for fraud and backfire, and I’m
very concerned about the notion of a relatively high limit on a person’s income during the
year, which might allow them to take everything they earned and put it into extremely
risky ventures. And, of course, | continue to believe that antifraud jurisdiction must
extend to its furthest possible reaches.

Although I have not yet completed my analysis of all of the recent legislative efforts to
address capital formation, I’m hopeful that Congress will avoid being too prescriptive
with any legislation it may determine to enact. Of course, we all know that the devil is
always in the details. So, if Congress determines that a legislative response is
appropriate, | would very much like to see Congress instruct the SEC to use its expertise
to define those details. 1 believe the Commission should, as we have in the past, continue
to look for places where we can calibrate the risks of reducing regulatory burdens and the
potential cost savings.

Although I can’t predict for you today how our next chapter in addressing the needs of
small business will read when it goes to press, | do believe that the Commission will
build upon the platform established by this Forum today in a manner that addresses the
needs of the small business community and is consistent with its investor protection
mission.

As I’ve said many times since | returned to the Commission three and a half years ago,
my door and telephone lines are always open. Please don't hesitate to visit or pick up the
phone if there are any of these issues that you would like to discuss with me.

Thank you for the opportunity to speak with you this morning.
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Thank you, Meredith, for your kind introduction. Thanks also to you and to Gerry
Laporte and his staff in the Office for Small Business Policy for organizing this Forum
and assembling such a fantastic panel of folks to talk through the critical issues that face
small businesses in trying to raise capital. Most importantly, | want to thank our panelists
for giving their time today to lend their insights into these issues.

This is only my eighth day on the job, and | am incredibly excited to take on my new role
as a Commissioner of the Securities and Exchange Commission. | am happy to tell Gerry
that, in all my time as a Commissioner, this is the best event that | have ever attended.

At the risk of sounding pedantic, I think it is worth noting up front the Commission’s
mission: to protect investors, ensure fair, orderly and transparent markets and promote
capital formation. As the world economy continues to struggle to emerge from the
doldrums of the last three years, and as U.S. regulators work to implement the
Congressional response to the financial crisis of 2008 embodied in the Dodd-Frank Act,
the Commission faces important questions about how to balance the sometimes
competing priorities of investor protection and capital formation.

So I cannot think of a more timely opportunity to discuss these issues than at today’s
Forum, which brings together this group of owners, executives, advisers, investors and
advocates for small businesses. Small businesses are truly the lifeblood of the American
economy, yet they face a number of challenges in raising capital that may not be shared
by their larger counterparts.

I know | am not the first person to recognize and | doubt that | am even the first person at
this Forum today to state that, if the American economy is to become vibrant once again,
small business must be the driver that creates the jobs and economic growth that will lead
the way.

A few brief statistics back this up. According to sources cited by the Small Business
Administration, small firms—generally, firms having fewer than 500 employees:

Employ about half of all U.S. private sector employees;

Pay 43% of total U.S. private payroll;

Have generated 65% of net new U.S. jobs over the past 17 years; and
Create more than half of the U.S. private gross domestic product.

If small businesses are to fulfill their role as the engines of economic and job growth,
however, all regulators—and not least the SEC—must give them sufficient flexibility to
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raise capital, operate their businesses, innovate, take risks and otherwise take advantage
of opportunities as they arise in the economy. This imperative is particularly true in light
of the competition for capital and customers from international firms in places like India
and China, which face far less restrictive regulations.

It is widely believed that the increased costs of being public as a result of the Sarbanes-
Oxley Act and the Dodd-Frank Act have made it less attractive for smaller and growth-
stage companies in the United States to be public, resulting in fewer IPOs and more
companies considering going private. Some of these costs, like the unanticipated high
costs associated with the auditor attestation requirements of Section 404(b) of the
Sarbanes-Oxley Act, are so significant and readily traced to a particular regulation that
they attract significant attention, which fortunately can provide the impetus for some
regulatory relief.

Others, however, are more incremental and less susceptible to easy measurement.
Nevertheless, in part because the accumulation of a number of small requirements can
ultimately result in meaningful burdens, these requirements can be just as costly to
companies and, as a result, can have nearly as significant an effect on the willingness of
companies to undertake a public offering. Some good examples of these requirements are
the ever-expanding federally-mandated corporate governance requirements—such as
director, audit committee and compensation committee independence requirements and
mandated say-on-pay votes—as well as required disclosures of information that has little
practical usefulness to real investors.

These costs and burdens can be difficult for any public company to bear, but clearly small
companies, with their more limited human and financial legal resources, are often
disproportionately affected.

For many of the rulemakings required by Dodd-Frank, the Commission may have little
discretion. As we continue to implement the requirements of the Dodd-Frank Act, we
should be very cognizant of the risks of chasing IPO candidates into private or offshore
capital-raising transactions and look for opportunities to minimize burdens of being
public, while remaining true to our mission of protecting investors. In addition to existing
statutory requirements to consider the costs and benefits of our rules, some of the
provisions of Dodd-Frank specifically charge the Commission with considering whether
the required rules would have a disproportionate effect on smaller companies, and grant
the Commission explicit authority to exempt smaller issuers. Furthermore, the
Commission should use its general exemptive authority under the Exchange Act where
appropriate.

It would be easy to minimize the consequences of smaller and emerging companies
choosing not to undertake public offerings in the United States. Like the “dog that didn’t
bark,” however, the economic significance of companies systematically deciding to defer
IPOs, to forego U.S. IPOs altogether in favor of raising capital in private transactions or
in foreign markets, and of venture capitalists seeking “M&A” exits rather than public
offering exits from early-stage investments, should not be ignored.
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To the extent that regulations tend to push issuers and investors away from U.S. public
offerings:

e Ordinary American investors will have fewer opportunities to seek higher returns
by investing in growth stage companies;

e Issuers raising capital, and early round investors seeking an exit, will receive less
for shares sold in private transactions because private investors are not willing to
pay as much for illiquid investments. This lower return on investment, in turn,
dissuades entrepreneurs and investors from pursuing these ventures in the first
place, depriving our economy of entrepreneurship and innovation; and

e Investors in these private transactions will be deprived of many of the protections
afforded by the Commission’s robust disclosure and other rules.

Furthermore, just as we should avoid chasing issuers away from the U.S. public markets,
we must also be careful not to insert ourselves into private transactions in inappropriate
ways that hinder, discourage or penalize private deals. Private transactions can be a
particularly important financing tool for smaller and growth-stage businesses that have
not yet tapped the public markets. Clearly, private transactions can provide a number of
benefits for both issuers and investors—in particular the ability to close a deal quickly
and to agree upon whatever terms the parties deem most appropriate under the
circumstances.

Nevertheless, there clearly is some role for federal regulation even of private transactions.
Most notably, the anti-fraud provisions of the federal securities laws have always applied
to securities transactions, whether registered or not.

Indeed, as my predecessor Kathleen Casey noted, the emergence of trading platforms for
shares of private companies is largely an outgrowth of the phenomenon of private,
growing companies delaying going public for as long as possible, driven in part by the
high cost of being public. As Commissioner Casey and others have also noted, however,
while these markets provide much sought-after liquidity for private company investors,
they also raise a number of questions about whether investors that purchase shares on
these markets require the protections afforded by the federal securities laws.

In addition, our regulations set forth detailed criteria for private transactions to be exempt
from the registration requirements of the Securities Act. These criteria are intended to
limit private transactions to instances where the need for the protections of the federal
securities laws and regulations is diminished, such as where investors are sophisticated or
have sufficient resources to fend for themselves.

The Dodd-Frank Act restricts or requires the Commission to adopt rules that restrict
private placements in some measure. These provisions include the exclusion of “bad
actors” from reliance on Rule 506 under Regulation D and the elimination, for purposes
of determining whether a natural person is an “accredited investor,” of the value of a
person’s primary residence from the calculation of his or her net worth. The Commission
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proposed rules relating to these provisions before | started, and | am reviewing these
proposals and the public comments on these releases with great interest as | consider
what rules I believe we should ultimately adopt.

In addition to carefully considering the impact of any new regulations that we adopt, we
should, where appropriate, also consider whether there are existing regulations that are
unduly restrictive. I am happy to say that there have been a few bright spots to point to
over the last year or so in this regard.

In the Dodd-Frank Act, Congress appropriately, in my view, exempted smaller issuers
from compliance with the auditor attestation requirements contained in Section 404(b) of
the Sarbanes-Oxley Act. The benefits of the rule to investors simply were not worth the
compliance costs.

I am also very pleased that both Congress and the Commission are considering ways to
make private capital markets more robust, including consideration of:

easing the limitation on general solicitations in the private placement exemptions;
increasing the offering size limitations under Regulation A;

e creating an exemption from registration under the Securities Act for so-called
“crowd-funding” transactions; and

e raising the 500-shareholder threshold for registration under the Exchange Act.

Certainly, these proposals raise a number of issues that we must understand and address.
Nevertheless, | believe these proposals represent a strong step in the right direction. It is
also notable that the Commission is considering a process for conducting retrospective
reviews of our existing rules—given my background, I could list several for you off the
top of my head. I hope that all of these considerations will result in improvements in
securities laws and recommendations for Commission action that will help small
businesses to raise capital, consistent with the Commission’s mission to protect investors
and facilitate capital formation.

With that, I will relinquish the microphone to Meredith to kick off the next panel
discussion about Initial Public Offerings and Securities Regulation Involving Smaller
Public Companies. Thanks once again to our panelists today for their contributions to this
important event, and I very much look forward to seeing the recommendations that
emerge from today’s Forum.
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Thank you for the kind introduction. It is no surprise that this year’s Forum on Small
Business Capital Formation has carried on the tradition of earlier Forums in bringing
together a terrific group of participants to discuss how we can best promote small
business.

A great deal of gratitude is owed to all of those at the SEC—especially, Gerald Laporte—
for their efforts in organizing this important event. | also want to thank our distinguished
panelists.

I am pleased to have this chance to share with you some of my own thoughts on small
business. The underpinning of my remarks this afternoon is this: Ensuring that small and
emerging businesses can access the capital they need to start and grow is essential to
spurring economic growth and to maintaining and furthering our country’s competitive
edge in an increasingly global marketplace.®

* X *

Why does small business matter so much? For me, four answers jump to mind most
readily.

First, startups and maturing businesses create new jobs and opportunities for people.

Second, small business drives new innovations and technologies that lead us to work
more productively; that enable us to transact more efficiently; that allow us to relieve and
remedy illness and hardship; that permit us to communicate and network better with each
other; and that empower us by making us more informed.

Third, in providing our economy with cutting-edge goods and services, new and smaller
companies are a vital source of competitive pressure that disciplines larger enterprises to
run themselves more successfully.

Fourth, small and emerging companies provide opportunities for investors to earn higher
returns and to accumulate wealth—core investor goals—by expanding the investment
options investors enjoy. Investors primarily invest so that they can earn income and build
wealth. This means that investors need opportunities to invest, and that investors are
better served when offered more choices. Small business capital formation not only

! The views | express here today are my own and do not necessarily reflect those of the Securities and
Exchange Commission or my fellow Commissioners.
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allows small businesses to start and grow, but it also affords investors an expanded mix
of choices for putting their money to work. In other words, promoting small business is
part and parcel of fulfilling the desire of investors to commit their financial resources to
valuable investment opportunities.

In sum, small business matters so much because it fuels economic growth and improves
our standard of living. As | like to put it, companies that today are household names can
trace their origins to entrepreneurs and innovators of earlier periods who had the
wherewithal and backing to start and grow a business.

* k* *

For a new company to emerge and a small firm to take off, more is needed than an
entrepreneur’s ingenuity, hard work, and determination. Small business also needs
capital.

Raising capital, however, can be costly in terms of out-of-pocket expenses and time and
effort. Financial and other regulatory burdens can be particularly challenging for smaller
companies. Indeed, by making it disproportionately costly for small business to raise
capital, regulatory burdens can create barriers to entry and expansion. This is
problematic. For when businesses struggle to get off the ground or grow because they
cannot secure funding at a reasonable cost, the economy is deprived of their full
participation in the marketplace. In other words, we all lose out when the conditions do
not exist for small business to thrive.

* * *

So, what does this mean for the SEC? In my view, it means that we need to consider
opportunities to alleviate regulatory demands and burdens that stifle the funding and
growth of small business. It means that the Commission should press forward on refining
the regulatory regime to allow issuers more flexibility to raise capital privately, and that
we need to consider regulatory changes that address the risk that the regulatory regime
itself unduly dissuades companies from going public and listing on U.S. exchanges.

Given this, | am pleased by the recent discussions and activity that have centered on such
worthwhile ideas as:

e modernizing the prohibition on general solicitations under Regulation D so that
businesses can raise funds more efficiently and at lower cost;

e increasing the shareholder threshold at which a private company is forced to
report publicly;
facilitating the use of Regulation A for offering securities;
facilitating “crowdfunding” as a means for small business to raise capital more
easily from individuals;

e allowing smaller companies more flexibility when communicating during a public
offering; and
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e easing the regulatory burden of being a public company so that going public
becomes a more attractive option for smaller companies.

In particular, I am encouraged that several bills in Congress are headed in the direction of
promoting capital formation. And | am pleased that the President has expressed his intent
to “cut away the red tape that prevents too many rapidly growing startup companies from
raising capital and going public.”

Also of note is that, in recent weeks, a group called the IPO Task Force presented a
number of detailed recommendations to the Treasury Department in a report entitled,
“Rebuilding the IPO On-Ramp: Putting Emerging Companies and the Job Market Back
on the Road to Growth.” These thoughtful recommendations deserve careful
consideration.

Still more ideas are sure to be offered. For example, I look forward to continuing to
engage with the Division of Corporation Finance throughout its ongoing capital
formation regulatory review and to considering input from the new SEC Advisory
Committee on Small and Emerging Companies. And, of course, the recommendations
that grow out of this 2011 Forum will warrant attention.

* * *

As | suggested, | very much welcome the current focus on small business capital
formation. But much more needs to be done. We need action. We cannot just talk about
small business capital formation; we need to take concrete steps to facilitate it. This
includes turning the kinds of regulatory developments that are being considered into
actual regulatory change that makes a tangible difference for small business. The
Commission itself needs to advance reforms that will open up for small business more
efficient, lower-cost pathways to capital. After all, facilitating capital formation is
fundamental to the SEC’s mission.

Thank you.
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FORUM RECOMMENDATIONS*

Set forth below are the recommendations of the 2011 SEC Government-Business
Forum on Small Business Capital Formation. These recommendations were developed in
the two breakout groups of the Forum on the afternoon of November 17, 2011. After that
date, the moderators of the breakout groups continued to work with their breakout group
participants to refine each group’s recommendations.

The final list of 25 recommendations is presented below in the order of priority
established as the result of a poll of all participants in the breakout groups.” The priority
ranking is intended to provide guidance to the SEC as to the importance and urgency the
poll respondents assigned to each recommendation. The number of points secured by
each recommendation in the poll is given in brackets at the end of the recommendation in
the list.

Priority
Rank Recommendation

1 The prohibition on general solicitation and advertising should be eliminated
for Rule 506 transactions and other capital raising transactions if purchasers
are limited to those who are otherwise adequately protected. [152 points; avg.
ranking 4.00]

2 The SEC should adopt a financial intermediary exemption that would remove
from the scope of federal broker registration requirements persons who
operate in a limited capacity to assist smaller issuers in raising private capital
subject to investor protection safeguards. [143 points; avg. ranking 3.76]

3 The ceiling for the Regulation A exemption should be raised to $50 million,

federal preemption should be established for such offerings and the Exchange
Act Section 12(g) threshold should be increased to 2,500 shareholders of
record. [140 points; avg. ranking 3.68]

! The SEC conducts the SEC Government-Business Forum on Small Business Capital Formation, but does
not endorse or modify any of the recommendations of the Forum. The recommendations are solely the
responsibility of the Forum participants, who were responsible for developing them. The recommendations
do not necessarily reflect the views of the SEC, its Commissioners or any of the SEC’s staff members.

% In the poll, all 82 breakout group participants who attended the Forum, either in person or by telephone
conference call, were asked to respond whether the SEC should give “high,” “lower” or “no” priority to
each of the 25 Forum recommendations. Of the 82 participants, 38 responded, a 46% response rate. Each
“high priority” response was awarded five points, each “lower priority” response was given three points,
each “no priority” was given one point and each blank response was not awarded any points. The total
number of points is listed following each recommendation in the list. The average priority ranking was
determined for each recommendation by dividing the total number of points for a recommendation by the
number of responses received (38).
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Priority
Rank

4

10

11A

11B

Recommendation

The SEC should not increase either the income or the net worth standards for
“accredited investor” status, notwithstanding the requirement to study that
definition under the Dodd-Frank Act. [134 points; avg. ranking 3.53]

Increase the maximum amount of public float in the definition of “smaller
reporting company” from $75 million to $250 million. [132 points; avg.
ranking 3.47]

The SEC should, by rule, codify the staff’s no-action letters to Country
Business, Inc. (Nov. 8, 2006) and International Business Exchange Corp.
(Dec. 12, 1986), in a “small business sale” exemption from federal broker-
dealer registration and FINRA membership, thereby clearly articulating when
broker-dealer registration is not required under federal securities law. [131
points; avg. ranking 3.45]

Preempt state securities law regulation of all offerings under Regulation D,
including offerings relying on the safe harbors provided by Rules 504 and
505. [130 points; avg. ranking 3.42]

Preempt state securities law regulation of Regulation A offerings, leaving the
review and oversight process to the SEC. [128 points; avg. ranking 3.37]

Increase the asset threshold under Section 12(g) of the Securities Exchange
Act of 1934, which together with the number of record holders threshold
triggers an obligation to register a class of securities under such Act, from $10
million to $100 million. [126 points; avg. ranking 3.32]

If state law preemption is not adopted, at a minimum, mandate a centralized
coordinated review of Regulation A offerings by NASAA on behalf of all
relevant states. [125 points; avg. ranking 3.29]

Provide an exemption from required filings of financial information in XBRL
format for smaller reporting companies, but permit them to make XBRL
filings if they choose to do so. [123 points; avg. ranking 3.24]

In response to the study required by the Dodd-Frank Act, the exemption from
the application of SOX Section 404(b) should be extended to companies with
a public float of at least up to $250 million, and possibly up to $500 million.
[123 points; avg. ranking 3.24]
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Priority
Rank

13

14

15

16

17

18

19A

Recommendation

Provide better scaling of reporting requirements for publicly traded
companies over the first five years after initially becoming a reporting
company, along the lines of the recommendations made in the report of the
IPO Task Force entitled “Rebuilding the IPO On-Ramp — Putting Emerging
Companies and the Job Market Back on the Road to Growth.”

[122 points; avg. ranking 3.21]

The SEC should assist in the development of crowd-funding mechanisms.
[120 points; avg. ranking 3.16]

The SEC should simplify and appropriately scale federal broker-dealer
regulation of merger and acquisition (“M&A”) intermediaries and business
brokers (“M&A Brokers”) involved in the transfer of ownership of privately
owned businesses effected through purchases, sales, mergers, and business
combinations and exempt them from FINRA membership requirements. [119
points; avg. ranking 3.13]

Permit (but do not require) filing of Offering Statements under Regulation A
on EDGAR. [118 points; avg. ranking 3.11]

The SEC’s Division of Corporation Finance and Division of Trading and
Markets should immediately require that The Depository Trust Company
(DTC) develop understandable rules, standards and processes with strict
timeframes for applications for trading eligibility with DTC. Similar rules
and standards should be adopted by DTC with respect to providing electronic
book-entry transfer services for smaller public companies. [117 points; avg.
ranking 3.08]

Accredited investors should be excluded from the calculation of the number
of shareholders of record for purposes of the 500 shareholder of record
threshold in Section 12(g) under the Securities Exchange Act of 1934.

[112 points; avg. ranking 2.95]

Expand the availability of the special public offering provisions currently
applicable only to “well-known seasoned issuers” (WKSIs) to all public
companies, including smaller reporting companies and foreign private issuers.
This would permit such companies to, among other things:

a. File a universal shelf registration statement;

b. Test the waters;

c. Pay as you go; and

d. Use forward incorporation by reference for Form S-1

registration statements.

[111 points; avg. ranking 2.92]
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Priority
Rank

19B

21

22

23

24

25

Recommendation

Encourage the development of a new stock “exchange” that better meets the
needs of smaller public companies by bridging the gap between the OTC
Bulletin Board and Nasdaq by offering more relaxed listing criteria and less
stringent corporate governance rules than existing exchanges.

[111 points; avg. ranking 2.92]

Provide incentives to encourage development of smaller underwriting firms
and broker-dealers that handle smaller public company stocks, including, for
example:

a. Permitting the issuer’s board of directors to determine the appropriate
minimum spread between the bid and ask prices for the issuer’s stock
(referred to as “tick size”).

b. Urging FINRA to ease the regulation of such firms.

[110 points; avg. ranking 2.89]

Eliminate the 1/3 cap on the size of the offering for the use of Form S-3 for
primary offerings by companies with less than $75 million in public float.
[105 points; avg. ranking 2.76]

Eliminate the current exclusion of non-exchange traded companies from
Form S-3 eligibility for primary offerings by companies with a public float of
less than $75 million. [103 points; avg. ranking 2.71]

Direct the exchanges to amend the listing provisions relating to issuers that go
public through a merger into a public shell corporation (a “reverse merger”)
so that, if the issuer’s SEC filing made in connection with the reverse merger
(whether made under the Securities Act of 1933 or the Securities Exchange
Act of 1934) receives full SEC Staff review of both the financial and non-
financial portions thereof, the issuer will be eligible to list its securities on the
exchange immediately and will not be required to wait for up to two years
until it becomes “seasoned.” [102 points; avg. ranking 2.68]

Reduce the holding periods for the resale of restricted securities of reporting
companies under Rule 144 from 6 to 3 months (with current public
information) and 12 to 6 months (with no information requirement). [89
points; avg. ranking 2.34]
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