
  
 

1 Tesla Road, Austin, TX 78725 
P 512 516 8177    F 650 681 5101 

 

January 8, 2024 

VIA E-Mail to shareholderproposals@sec.gov  

United States Securities and Exchange Commission 
Division of Corporation Finance 
100 F Street, N.E. 
Washington, D.C. 20549-7010 
  

 

Ladies and Gentlemen: 

Tesla, Inc. (the “Company”) is submitting this letter to notify the staff of the Division of Corporation Finance (the 
“Staff”) of the Securities and Exchange Commission (the “Commission”) of the Company’s intention to exclude a shareholder 
proposal (the “Proposal”) from its proxy statement and proxy to be filed and distributed in connection with its 2024 annual 
meeting of shareholders (the “Proxy Materials”). Michael R. Stephen, an individual (the “Proponent”), submitted the Proposal. 

The Company respectfully requests that the Staff advise the Company that it will not recommend any enforcement action 
to the Commission if the Company excludes the Proposal from its Proxy Materials for the reasons discussed below. Pursuant to 
Rule 14a-8(j) of the Securities Exchange Act of 1934, as amended (the “Exchange Act”), and Staff Legal Bulletin No. 14D 
(November 7, 2008) (“SLB 14D”), the Company is submitting this letter electronically no later than eighty calendar days before 
the Company intends to file its definitive Proxy Materials with the Commission. The Company is concurrently sending a copy of 
this letter to the Proponent. 

Proposal 

The Proposal sets forth the following: 

“Stockholders recommend that Tesla, Inc. redesign vehicle tires to avoid pollution from harmful chemicals 
such as 6PPD-Q.” 

Basis for Exclusion 

The Company respectfully requests that the Staff concur in the Company’s view that the Proposal may be excluded from 
the Proxy Materials on the following bases: 

• Rule 14a-8(i)(7) because the Proposal inextricably deals with matters relating to the Company’s ordinary business 
operations; and 

• Rule 14a-8(i)(3), because the Proposal is so vague and indefinite as to be inherently misleading. 

A.  Rule 14a(8)(i)(7) – Relates to Ordinary Business Operations 

Rule 14a-8(i)(7) allows the omission of a shareholder proposal from a registrant’s proxy statement if such proposal 
“deals with a matter relating to the company’s ordinary business operations.” As set out in Securities Exchange Act Release No. 
34-40018 (May 21, 1998) (the “1998 Release”), there are two “central considerations” underlying the ordinary business 
exclusion. One is that certain tasks are so fundamental to management’s ability to run a company on a day-to-day basis that they 
could not, as a practical matter, be subject to direct shareholder oversight.  The other relates to the degree that a proposal seeks to 
“micro-manage” the company by probing too deeply into matters of a complex nature upon which shareholders, as a group, would 
not be in a position to make an informed judgment. As discussed in Staff Legal Bulletin No. 14L (November 3, 2021)(the “SLB 
14L”), whether or not a proposal seeks to “micro-manage” depends to a significant degree on the level of granularity set forth in 
the proposal and whether and to what extent the proposal inappropriately limits discretion of the board or management.  

The Proposal recommends that the Company “redesign vehicle tires to avoid pollution from harmful chemicals”, stating 
in support, that tires are currently outsourced and redesigning tires in-house may provide savings. In seeking to dictate the 



  
 

Company’s decision on whether components should be designed in-house versus outsourced, and the design of its components by 
requiring that the new product be designed without certain chemicals, the Proposal implicates both of the central considerations 
identified in the 1998 Release. Determining how a company will engineer its products, and which components are to be designed 
in-house or procured from suppliers is fundamental to management’s ability to oversee a company’s ordinary course business 
operations. These decisions involve a wide array of business considerations, including the complexity of the component, the 
component’s usefulness and fit in the context of the finished product, changing regulatory requirements and the resources and 
expertise available internally versus externally. The ability of management to assess which components are more efficiently 
designed in-house or procured from a supplier is fundamental to its ability to run the Company on a day-to-day basis and is not 
appropriate for direct shareholder oversight. Further, the management of the allocation and development of internal resources and 
products is complex and involves the consideration of many factors. Shareholders cannot possibly make an informed judgment 
about these factors, given that they are not involved in the day-to-day management of the Company.   

The Staff has consistently concurred with the exclusion under Rule 14a-8(i)(7) of shareholder proposals that seek to 
micro-manage a company’s ordinary business operations, including when proposals concern the design, product development or 
product offerings of a company, even when the design, development or product touches on a social issue.  See General Mills, Inc. 
(July 2, 2010) (concurring in the exclusion, pursuant to Rule 14a-8(i)(7), of a proposal requesting limits on the use of salt and 
other sodium compounds in the company’s food products, noting in particular that the proposal “relate[d] to the selection of 
ingredients in [the company’s] products” and that “[p]roposals concerning the selection of ingredients in a company’s products 
are generally excludable under rule 14a-8(i)(7)”); The Home Depot, Inc. (Mar. 21, 2018) (concurring in the exclusion, pursuant to 
Rule 14a-8(i)(7),of a proposal requesting that the company end its sale of glue traps); Ball Corporation (Feb. 4, 2016) (concurring 
in the exclusion, pursuant to Rule 14a-8(i)(7), of a proposal requesting the company issue a report reviewing the company’s 
policies, actions and plans to reduce BPA use in its products and set quantitative targets to phase out the use of BPA in light of 
reputational and regulatory risks, noting that the proposal relates to the company’s product development); Walgreens Boots 
Alliance, Inc. (Nov. 7, 2016) (concurring in the exclusion, pursuant to Rule 14a-8(i)(7), of a proposal requesting that the 
company’s board of directors issue a report assessing the financial risk, including long-term legal and reputational risk, of 
continued sales of tobacco products in the company’s stores); Dominion Resources, Inc. (Feb. 19, 2014) (concurring in the 
exclusion, pursuant to Rule 14a-8(i)(7), of a proposal requesting the company to develop and provide information concerning 
renewable energy generation services because the proposal related to “the sale of particular products and services that the 
company offers,” which proposals “are generally excludable”); Mondelēz International, Inc. (February 23, 2016) (concurring in 
the exclusion, pursuant to Rule 14a-8(i)(7), of a proposal that the board publish a report on the company’s use of nanomaterials, 
including describing the products or packaging that currently contain nanoparticles, why nanoparticles are being used, and actions 
management is taking to reduce or eliminate the risk nanoparticles may pose to human health and the environment, including 
eliminating the use of nanomaterials until or unless they are proven safe through long-term testing, noting that the proposal relates 
to the company’s product development); and Rite Aid Corp. (Mar. 24, 2015) (concurring in the exclusion, pursuant to Rule 14a-
8(i)(7), of a proposal requesting that a committee of the company’s board provide oversight concerning whether the company 
should sell a product that especially endangers public health and well-being, has substantial potential to impair the reputation of 
the company and would reasonably be considered by many to be offensive to the values integral to the company’s promotion of 
its brand endangers public health and wellbeing, noting that note that the proposal relates to the products and services offered for 
sale by the company and proposals concerning the sale of particular products and services are generally excludable under rule 
14a-8(i)(7)). 

The Company understands that in cases in which shareholder proposals raise significant social policy issues the ordinary 
business exclusion of Rule 14a-8(i)(7) may be found not to apply. Following SLB 14L’s publication, the Staff has illustrated the 
application of these principles to distinguish between proposals that transcend ordinary business matters and those that are 
excludable under Rule 14a-8(i)(7). See, e.g., The Kroger Co. (Apr. 25. 2023) (concurring in the exclusion, pursuant to Rule 14a-
8(i)(7), of a proposal requesting the board take the necessary steps to pilot participation in the Fair Food Program for the 
Company’s tomato purchases in the Southeast United States, in order mitigate severe risks of forced labor and other human rights 
violations in the Company’s produce supply chain, noting that “the proposal seeks to micromanage the Company”—The Kroger 
Co. had argued that the proposal focused on the company's day-to-day relationships with its suppliers, and that the proposal’s 
recitation of human rights issues that might raise a significant social policy issue did not transform the otherwise ordinary 
business proposal into one that transcends ordinary business); and Amazon.com, Inc. (Apr. 8, 2022), (concurring in the exclusion, 
pursuant to Rule 14a-8(i)(7), of a proposal requesting workforce turnover rates and the effects of labor market changes that have 
resulted from the COVID-19 pandemic, including the impact of the Company’s workforce turnover on the Company’s diversity, 
equity and inclusion, noting that the proposal related to ordinary business matters and did not focus on significant social policy 
issues).  



  
 

The Company respectfully submits that the Proposal does not focus on a significant social policy issue. While the 
Proposal and its supporting statements allude to environmental risks, these risks are secondary to the Proposal’s ultimate outcome 
of dictating how the Company engineers its products and which components should be designed in-house. As a result, by being 
squarely focused on the Company’s design, engineering and supply chain decisions, the Proposal does not transcend the day-to-
day business matters addressed by the Proposal. Further, the Company respectfully submits that the Proposal is not of the sort 
upon which the stockholders can properly express their social policy judgments. Instead, the Proposal concerns the Company’s 
operational strategies, including use of internal engineering and design resources. The Company believes that the specific 
strategies regarding design, engineering, manufacturing and procurement are properly within the purview of management, which 
has the necessary capability and knowledge to evaluate the particular facts and circumstances of its business operations and take 
appropriate action. Based on the subject matter of the Proposal as discussed above, the Company believes that the exclusion 
provided under Rule 14a-8(i)(7) is appliable to the Proposal.   

B.  14a-8(i)(3) – Proposal so vague and indefinite as to be inherently misleading 

Rule 14a-8(i)(3) permits the exclusion of a shareholder proposal if the proposal or supporting statement is contrary to 
any of the Commission’s proxy rules or regulations, including Rule 14a-9, which prohibits materially false or misleading 
statements in proxy soliciting materials. The Staff consistently has taken the position that overly vague and indefinite shareholder 
proposals are inherently misleading and therefore excludable under Rule 14a-8(i)(3) because “neither the stockholders voting on 
the proposal, nor the company in implementing the proposal (if adopted), would be able to determine with any reasonable 
certainty exactly what actions or measures the proposal requires.” Staff Legal Bulletin No. 14B (Sept. 15, 2004). See also Dyer v. 
SEC, 287 F.2d 773, 781 (8th Cir. 1961) (“[I]t appears to us that the proposal, as drafted and submitted to the company, is so 
vague and indefinite as to make it impossible for either the board of directors or the stockholders at large to comprehend precisely 
what the proposal would entail.”); Home Depot, Inc. (Mar. 12, 2014)(concurring in the exclusion, pursuant to Rule 14a-8(i)(3), of 
a proposal that the board prepare a sustainability report, which establishes metrics and benchmark objective footprint information 
and recommendations on the company’s sustainability policies and performance, include information specified in the proposal, 
including multiple GRI type objective statistical indicators identifying accomplishments, failures and objectives of the company 
and that the report should be prepared by an independent third party organization, noting that “neither shareholder nor the 
company could be able to determine with any reasonable certainty exactly what actions or measures the proposal requires”); Bank 
of America Corporation (Feb. 25, 2008)(concurring in the exclusion, pursuant to Rule 14a-8(i)(3), of a proposal that the board 
amend its greenhouse gas emissions policies to observe moratorium on all financing investment and further involvement in 
activities that support MTR coal mining or the construction of new coal-burning power plants that emit carbon dioxide, as vague 
and indefinite); Puget Energy Inc. (Mar. 7, 2002)(concurring in the exclusion, pursuant to Rule 14a-8(i)(3), of a proposal that the 
board take the necessary steps to implement a policy of “improved corporate governance”, as vague and indefinite). 

As with the proposals in the precedents cited above, the Proponent’s Proposal is so vague and indefinite that neither the 
Company nor its shareholders would know with any reasonable certainty exactly what actions or measures the Proposal requires. 
The Proposal leaves key terms and phrases undefined and subject to multiple interpretations, asking that the Company redesign 
tires to “avoid pollution” from “harmful chemicals.”  However, there is not sufficient guidance to enable the Company to 
implement the Proposal without making numerous and significant assumptions as to what the Proponent intends. For example, the 
Proponent uses the word “avoid”, yet there is no guidance in how much avoidance the Proposal is recommending – the Company 
and the shareholders would have to make assumptions as to whether “avoid” means complete avoidance or, if not complete 
avoidance, assumptions on how to measure against how much was avoided and what level of avoidance meets the requirements of 
the Proposal. In addition, the Proposal does not define what “harmful chemicals” are. The Proposal provides an example of 
6PPD-Q which according to the supporting statement is considered “very highly toxic” to aquatic organisms and that human 
health “may also be seriously harmed.” Given the supporting statement, it is unclear whether “harmful” means known to be 
harmful, or whether there only needs to be a possibility that the chemical may be harmful. It is also unclear as to what needs to be 
harmed – whether it is human health or coho salmon – and what effects the chemical needs to cause to be considered “harmful,” 
and therefore it is unclear which chemicals the Company must try to avoid. Thus, because these terms are not clearly defined, nor 
guidance clearly given, it is impossible for the Company and the shareholders to determine when vehicle tires have been 
redesigned such that the Company has achieved “avoid[ing] pollution from harmful chemicals.” Due to these reasons, the 
Proposal may be excluded from the Company’s Proxy Materials pursuant to Rule 14a-8(i)(3) as it is impermissibly vague and 
indefinite so as to be inherently misleading. 

 



  
 

Conclusion 

The Company respectfully requests that the Staff concur that it will take no action if the Company excludes the Proposal 
from the Proxy Materials. If the Staff has any questions with respect to the foregoing, or if for any reason the Staff does not agree 
that the Company may exclude the Proposal from its Proxy Materials, please do not hesitate to contact me at 
derek.windham@tesla.com. In addition, should the Proponent choose to submit any response or other correspondence to the 
Commission, we request that the Proponent concurrently submit that response or other correspondence to the Company, as 
required pursuant to Rule 14a-8(k) and SLB 14D, and copy the undersigned. 

 

 

Sincerely, 
 
 
 
 
Derek Windham 
Senior Director and Deputy General Counsel 

 
 
Enclosures 
 
cc: Michael R. Stephen 



EXHIBIT A










