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January 24, 2024 

 

 

VIA INTERNET SUBMISSION 

 

Office of the Chief Counsel  

Division of Corporation Finance  

U.S. Securities and Exchange Commission  

100 F Street, N.E. 

Washington, D.C. 20549 

 

Re: Amgen Inc. 

Stockholder Proposal Submitted by New York City Carpenters Pension Fund 

Securities Exchange Act of 1934 – Rule 14a-8 

 

To the addressee set forth above: 

This letter is submitted pursuant to Rule 14a-8(j) under the Securities Exchange Act of 

1934, as amended. Amgen Inc. (the “Company”) has received a stockholder proposal, attached 

hereto as Exhibit A (the “Proposal”), from the New York City Carpenters Pension Fund (the 

“Proponent”) for inclusion in the Company’s proxy statement for its 2024 annual meeting of 

stockholders. The Company hereby advises the staff (the “Staff”) of the Division of Corporation 

Finance that it intends to exclude the Proposal from its proxy statement for the 2024 annual 

meeting (the “Proxy Materials”). The Company respectfully requests confirmation that the Staff 

will not recommend enforcement action to the Securities and Exchange Commission (the 

“Commission”) if the Company excludes the Proposal pursuant to (i) Rule 14a-8(i)(2) because the 

Proposal would require the Company to violate Delaware law and (ii) Rule 14a-8(i)(6) because 

the Company lacks the power to implement the Proposal. 

By copy of this letter, we are advising the Proponent of the Company’s intention to 

exclude the Proposal. In accordance with Rule 14a-8(j)(2) and Staff Legal Bulletin No. 14D (Nov. 

7, 2008) (“SLB 14D”), we are submitting electronically to the Staff:  

• this letter, which sets forth our reasons for excluding the Proposal; and  

• the Proponent’s letter submitting the Proposal. 

Pursuant to Rule 14a-8(j), we are submitting this letter not less than eighty (80) calendar 

days before the Company intends to file its definitive Proxy Materials with the Commission. 
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The Proposal 

The Proposal requests that the Company’s stockholders approve the following resolution:  

RESOLVED: 

That the shareholders of Amgen, Inc. (“Company”) hereby request that the 

board of directors take the necessary action to amend its director election 

resignation bylaw that requires each director nominee to submit an 

irrevocable conditional resignation to the Company to be effective upon the 

director’s failure to receive the required shareholder majority vote support 

in an uncontested election. The proposed amended resignation bylaw shall 

require the Board to accept a tendered resignation absent the finding of a 

compelling reason or reasons to not accept the resignation. Further, if the 

Board does not accept a tendered resignation and the director remains as a 

“holdover” director, the resignation bylaw shall stipulate that should a 

“holdover” director not be re-elected at the next annual election of 

directors, that director’s new tendered resignation will be automatically 

effective 30 days after the certification of the election vote. The Board shall 

report the reasons for its actions to accept or reject a tendered resignation in 

a Form 8-K filing with the U.S. Securities and Exchange Commission. 

A copy of the Proposal and related correspondence with the Proponent are attached to this 

letter as Exhibit A. 

Basis for Exclusion 

We hereby respectfully request that the Staff concur in our view that the Proposal may be 

excluded from the Proxy Materials pursuant to (i) Rule 14a-8(i)(2), because the Proposal would 

require the Company to violate Delaware law, and (ii) Rule 14a-8(i)(6), because the Company 

lacks the power to implement the Proposal. 

I. Rule 14a-8(i)(2) – The Proposal Would Require the Company to Violate 

Delaware Law 

A. Background of Rule 14a-8(i)(2) 

Rule 14a-8(i)(2) allows the exclusion of a stockholder proposal if implementation of the 

proposal would “cause the company to violate any state, federal, or foreign law to which it is 

subject.” See The Goldman Sachs Group, Inc. (avail. Feb. 1, 2016); Kimberly-Clark Corp. (avail. 

Dec. 18, 2009); Bank of America Corp. (avail. Feb. 11, 2009). As discussed below and for the 

reasons set forth in the legal opinion provided by Richards, Layton & Finger, P.A., the Company’s 

Delaware counsel, attached hereto as Exhibit B (the “Delaware Law Opinion”), we believe that 

the Proposal is excludable under Rule 14a-8(i)(2) because implementation of the Proposal would 

cause the Company to violate Delaware law. 

On numerous occasions, the Staff has concurred with the exclusion of stockholder 

proposals where the proposal, if implemented, would cause a company to violate state law. For 

example, the proposal in Johnson & Johnson (avail. Feb. 16, 2012) sought to limit the ability of 
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the board of directors to appoint directors to the compensation committee if such directors 

received a certain number of “no” or “withhold” votes in a director election. The Staff concurred 

that the proposal could be excluded because its implementation would violate New Jersey law—

which provides that decisions regarding committee composition are exclusively left to the board 

of directors—by limiting the decision-making authority of the board to select such committee 

members in the exercise of its fiduciary duties. The proposal in Oshkosh Corp. (avail. Nov. 21, 

2019) requested that the company amend its bylaws to require that a director who received less 

than a majority vote be removed from the board “immediately.” The Staff concurred with the 

proposal’s exclusion under Rule 14a-8(i)(2) because implementing it would cause the company to 

violate Wisconsin law, which provided two methods for the removal of directors—by a 

stockholder vote or by a judicial proceeding—and neither was immediate or an action the 

company or its board could unilaterally take. See also Bank of America Corp. (avail. Feb. 23, 

2012) (concurring with the exclusion under Rule 14a-8(i)(2) of a stockholder proposal to amend 

the company’s bylaws to “minimize” the indemnification rights afforded to directors because it 

removed directors’ ability to determine whether (and to what extent) to provide indemnification to 

the company’s directors); IDACORP, Inc. (avail. Mar. 13, 2012) (concurring with the exclusion 

under Rule 14a-8(i)(2) of a stockholder proposal requesting that the company amend its bylaws to 

implement majority voting for director elections where Idaho law provided for plurality voting 

unless a company’s certificate of incorporation provided otherwise); Ball Corp. (avail. Jan. 25, 

2010, recon. denied Mar. 12, 2010) (concurring with the exclusion under Rule 14a-8(i)(2) of a 

stockholder proposal that would cause the company to violate Indiana law relating to board 

classification).  

Here, implementation of the Proposal would cause the Company to violate Delaware law 

because the Proposal impermissibly seeks (i) to limit the decision-making authority of the 

Company’s Board of Directors (the “Board”) in contravention of its fiduciary duties and (ii) to 

permit stockholders to effect the removal of a director without the statutorily required vote. 

Accordingly, the Proposal may properly be excluded under Rule 14a-8(i)(2). 

B. Implementation of the Proposal Would Cause the Company to Violate Delaware 

Law 

The Company is incorporated in Delaware and is governed by Delaware law. The Bylaws 

of the Company (the “Bylaws”)1 require each director who fails to receive a majority of the votes 

cast in an uncontested election to submit a conditional resignation. The Proposal requests that the 

Board amend this provision of the Bylaws to require the Board to accept such a tendered 

resignation unless the Board finds a “compelling reason or reasons” not to accept the resignation. 

The amendments to the Bylaws contemplated by the Proposal would thus impose a “compelling 

reasons” standard on decisions made by the current and future Boards with respect to accepting 

resignations tendered by directors in accordance with the Bylaws provision. In addition, the 

Proposal would require that, in situations where the Board finds compelling reasons not to accept 

a director’s tendered resignation and the director thus continues as a “holdover” director, if such 

 

1 The Bylaws are available at the following link: https://www.amgen.com/about/how-we-operate/-

/media/Themes/CorporateAffairs/amgen-com/amgen-com/downloads/amgen_inc_bylaws.pdf  

https://www.amgen.com/about/how-we-operate/-/media/Themes/CorporateAffairs/amgen-com/amgen-com/downloads/amgen_inc_bylaws.pdf
https://www.amgen.com/about/how-we-operate/-/media/Themes/CorporateAffairs/amgen-com/amgen-com/downloads/amgen_inc_bylaws.pdf
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director fails to receive a majority of the votes cast at the next annual meeting of stockholders, 

such director’s resignation “will be automatically effective 30 days after the certification of the 

election vote.” The amendments contemplated by the Proposal would thus establish, for the 

removal of any such holdover director, a voting standard based on less than a majority of the 

votes cast at the meeting. 

i. The Proposal Would Cause the Company to Violate Delaware Law Because 

it Would Limit the Board’s Decision-Making Authority in Contravention of 

its Fiduciary Duties 

The Company is incorporated in Delaware and is governed by Delaware law. As discussed 

in detail in the Delaware Law Opinion, in accordance with Section 141(a) of the Delaware 

General Corporation Law (the “DGCL”), the Board possesses the full power and authority to 

manage the business and affairs of the Company. In making business decisions consistent with 

this authority, directors owe duties of care and loyalty to the corporation and all of its 

stockholders, which requires them to base their decisions on what they reasonably believe to be in 

the best interests of the corporation and its stockholders. The decision whether to accept a 

director’s resignation is one such business decision for the Board in which it is required to 

exercise its fiduciary duties. 

Notably, as outlined in the Delaware Law Opinion, the Delaware courts have held that a 

bylaw that purports to mandate a substantive decision on the part of the board of directors without 

regard to the application of the directors’ fiduciary duties violates Section 141(a) of the DGCL. 

The Proposal does just that by requesting amendments to the Bylaws that would mandate current 

and future directors of the Company to make substantive decisions about whether to accept a 

director’s tendered resignation based on a “compelling reasons” standard that has meaning only if 

it would require the directors to accept such a resignation in circumstances where proper 

application of their fiduciary duties would cause them to decide otherwise. The decision whether 

to accept a resignation is a business decision for the Board in which it is required to exercise its 

fiduciary duties. As noted in the Delaware Law Opinion, there are a number of factors which need 

to be considered in deciding whether to accept a resignation which the Board must consider and 

balance, including, without limitation, the underlying reasons for the director failing to receive a 

majority vote for such director’s election, the tenure and qualifications of the director, the 

director’s past and expected future contributions to the Board and the overall composition of the 

Board, including whether accepting the resignation would cause the Company to fail to meet the 

requirements of any law, rule or regulation applicable to the Company.  As a result, the Delaware 

Law Opinion concludes that, “[b]ecause the bylaw provision contemplated by the Proposal 

mandates the Company’s current and future directors accept director resignations based on a 

compelling reasons standard that does not take into account the director’s fiduciary duties, it 

violates Delaware law.” 
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ii. The Proposal Would Cause the Company to Violate Delaware Law Because 

it Would Permit Stockholders to Effect the Removal of a Director Without 

the Statutorily Required Vote 

In addition, Section 141(k) of the DGCL provides that, other than with respect to certain 

exceptions that are not applicable to the Company, “any director or the entire board of directors 

may be removed, with or without cause, by the holders of a majority of the shares then entitled to 

vote at an election of directors” (emphasis added). As discussed in detail in the Delaware Law 

Opinion, “[t]he Delaware courts have held that a bylaw provision that purports to permit the 

stockholders to remove directors by a lesser voting standard than required by Section 141(k) is 

invalid under Delaware law.” The amendments to the Bylaws contemplated by the Proposal 

purport to fix the stockholder vote required to end the term of a holdover director and remove the 

holdover director from office as less than a majority of the shares cast at an election of directors at 

the second annual meeting. Put differently, if adopted as proposed, the Proposal would provide 

for automatic termination of the director’s service based solely on whether the director fails to 

receive a majority of votes cast at the succeeding annual meeting, which is a lower standard than 

the majority of the shares entitled to vote at the meeting standard required under Section 141(k) of 

the DGCL. In this respect, implementing the Proposal would therefore violate Delaware law. 

We are aware that in Genzyme Corporation (avail. Feb. 8, 2007), the Staff did not concur 

with the exclusion of a proposal under Rule 14a-8(i)(2) where the company argued that 

implementing a proposal requesting a majority voting standard in uncontested elections would 

violate state law because the proposed requirement for directors to submit an irrevocable 

resignation would operate to remove directors in a manner inconsistent with the Massachusetts 

“holdover rule.” On its face, the Staff’s conclusion in Genzyme deals with Massachusetts rather 

than Delaware law. In addition, the Proposal is distinguishable, because the resignation 

requirement in Genzyme was still conditioned on the board’s acceptance of the resignation. Here, 

by contrast, the amendments to the Bylaws contemplated by the Proposal are significantly more 

restrictive, as they provide that the director’s resignation “will be automatically effective 30 days 

after” a holdover director fails to receive a majority of the votes cast at the next annual meeting of 

stockholders. As discussed in detail above and in the Delaware Law Opinion, the Proposal 

impermissibly seeks both to limit the Board’s ability to exercise its fiduciary duties and to permit 

stockholders to effect a director’s removal without the statutorily required vote, neither of which 

was at issue in the proposal in Genzyme. 

Accordingly, just as in Johnson & Johnson, Oshkosh, and the other precedents cited 

above, the Proposal may properly be excluded under Rule 14a-8(i)(2) because, as supported by 

the Delaware Law Opinion, implementing the Proposal would cause the Company to violate state 

law. 

II. Rule 14a-8(i)(6) – The Company Lacks the Power to Implement the Proposal 

Rule 14a-8(i)(6) allows a company to exclude a proposal if the company would lack the 

power or authority to implement the proposal. As described above, the Proposal would, if 

implemented, cause the Company to violate Delaware law. The Staff has on numerous occasions 

permitted exclusion under Rule 14a-8(i)(6) of proposals that would cause the company to violate 
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the law of the jurisdiction of its incorporation. See Arlington Asset Investment Corp. (avail. April 

23, 2021) (permitting exclusion of proposal that would violate Virginia law); eBay Inc. (avail. 

April 1, 2020) (permitting exclusion of proposal that would violate Delaware law); Trans World 

Entertainment Corp. (avail. May 2, 2019) (permitting exclusion of proposal that would violate 

New York law); IDACORP, Inc. (avail. March 13, 2012) (permitting exclusion of proposal that 

would violate Idaho law); NiSource Inc. (avail. March 22, 2010) (permitting exclusion of 

proposal that would violate Delaware law); Schering-Plough Corp. (avail. March 27, 2008) 

(permitting exclusion of proposal that would violate New Jersey law); AT&T, Inc. (avail. Feb. 19, 

2008) (permitting exclusion of proposal that would violate Delaware law); Noble Corp. (avail. 

Jan. 19, 2007) (permitting exclusion of proposal that would violate Cayman Islands law).  

Conclusion 

For the foregoing reasons, the Company believes that it may properly exclude the 

Proposal from the Proxy Materials under (i) Rule 14a-8(i)(2), because the Proposal would require 

the Company to violate Delaware law, and (ii) Rule 14a-8(i)(6), because the Company lacks the 

power to implement the Proposal. We respectfully request that the Staff not recommend any 

enforcement action if the Company excludes the Proposal from its Proxy Materials. If the Staff 

does not concur with the Company’s position, we would appreciate an opportunity to confer with 

the Staff concerning this matter prior to the determination of the Staff’s final position. In addition, 

the Company requests that the Proponent copy the undersigned on any response it may choose to 

make to the Staff, pursuant to Rule 14a-8(k).  

Please contact the undersigned at (714) 755-8261 to discuss any questions you may have 

regarding this matter. 

Very truly yours, 

 

______________________________________ 

Regina M. Schlatter  

of LATHAM & WATKINS LLP 

 

 

Enclosures 

 

cc: Michael Piccirillo,  New York City Carpenters Pension Fund  

 Andrea Robinson, Amgen Inc. 

 Jessica Lennon, Latham & Watkins LLP 
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Exhibit A 

Proposal Submitted by the New York City Carpenters Pension Fund 
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Delaware Law Opinion 
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