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January 16, 2024 

SUBMITTED VIA STAFF ONLINE FORM 

Office of Chief Counsel 

Division of Corporation Finance 

Securities and Exchange Commission 

100 F Street, NE 

Washington, DC 20549 

 

 

Re: CVS Health Corporation 

Stockholder Proposal from the North Atlantic States Carpenters Pension Fund 

Securities Exchange Act of 1934 – Rule 14a-8 

Ladies and Gentlemen: 

CVS Health Corporation, a Delaware corporation (the “Company”), pursuant to Rule 14a-8(j) 

under the Securities Exchange Act of 1934, as amended (the “Exchange Act”), submits this 

letter to inform the Staff of the Division of Corporation Finance (the “Staff”) of the U.S. 

Securities and Exchange Commission (the “Commission”) of the Company’s intention to omit 

from its proxy statement and form of proxy (collectively, the “2024 Proxy Materials”) the 

stockholder proposal (the “Proposal”) and the statement in support thereof submitted by the 

North Atlantic States Carpenters Pension Fund (the “Proponent”) in a letter dated November 7, 

2023. A copy of the Proposal and all relevant correspondence with the Proponent are attached to 

this letter as Exhibit A.  The Company respectfully requests that the Staff concur with the 

Company’s view that the Proposal may properly be excluded from the Company’s 2024 Proxy 

Materials pursuant to Rule 14a-8. 

Pursuant to Rule 14a-8(j), we have: 

• filed this letter with the Commission no later than eighty (80) calendar days before the 

Company intends to file its definitive 2024 Proxy Materials with the Commission; and 

• concurrently sent copies of this correspondence to the Proponent. 

We are submitting this request for no-action relief under Rule 14a-8 through the Commission’s 

intake system for Rule 14a-8 submissions and related correspondence, 

https://www.sec.gov/forms/shareholder-proposal (in lieu of providing six additional copies of 

this letter pursuant to Rule 14a-8(j)), and the undersigned has included his name, telephone 

number and e-mail address in this letter. 
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Rule 14a-8(k) under the Exchange Act and Staff Legal Bulletin No. 14D (Nov. 7, 2008) (“SLB 

14D”) provide that shareholder proponents are required to send the company a copy of any 

correspondence that the proponents elect to submit to the Commission or Staff.  Accordingly, we 

are taking this opportunity to inform the Proponent that if the Proponent elects to submit 

additional correspondence to the Commission or Staff with respect to the Proposal, a copy of that 

correspondence should concurrently be furnished to the undersigned on behalf of the Company 

pursuant to Rule 14a-8(k) and SLB 14D.  

THE PROPOSAL 

The Proposal states: 

Resolved: That the shareholders of CVS Health Corporation (“Company”) hereby request 

that the board of directors take the necessary action to amend its director election 

resignation bylaw that requires each director nominee to submit an irrevocable 

conditional resignation to the Company to be effective upon the director’s failure to 

receive the required shareholder majority vote support in an uncontested election. The 

proposed amended resignation bylaw shall provide that if the Board does not accept a 

tendered resignation and the director remains as a “holdover” director, the resignation 

bylaw shall stipulate that should a “holdover” director fail to be re­elected at the next 

annual election of directors, that director’s new tendered resignation will be automatically 

effective 30 days after the certification of the election vote. The Board shall report the 

reasons for its actions to accept or reject a tendered resignation in a Form 8-K filing with 

the U.S. Securities and Exchange Commission. 

BASIS FOR EXCLUSION 

The Company believes that the Proposal may be properly excluded from the 2024 Proxy 

Materials under Rule 14a-8(i)(2) under the Exchange Act, because implementing the Proposal 

would cause the Company to violate state law. 

 

ANALYSIS 

A. Rule 14a-8(i)(2) Overview 

Rule 14a-8(i)(2) allows the exclusion of a stockholder proposal if implementation of the proposal 

would “cause the company to violate any state, federal, or foreign law to which it is subject.”  

As discussed below and for the reasons set forth in the legal opinion provided by Richards, 

Layton & Finger, P.A., the Company’s Delaware counsel, attached hereto as Exhibit B (the 

“RLF Opinion”), we believe that the Proposal is excludable under Rule 14a-8(i)(2) because 

implementation of the Proposal would cause the Company to violate Delaware law. 
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On numerous occasions, the Staff has concurred with the exclusion of stockholder proposals 

where the proposal, if implemented, would cause a company to violate state law. For example, in 

Oshkosh Corp. (avail. Nov. 21, 2019), the proposal requested that the company amend its bylaws 

to require that a director who received less than a majority vote be removed from the board 

“immediately.” The Staff concurred with the proposal’s exclusion under Rule 14a-8(i)(2) 

because its implementation would cause the company to violate Wisconsin law, which provided 

two methods for the removal of directors—by a stockholder vote or by a judicial proceeding—

and neither was immediate or an action the company or its board could unilaterally take. See also 

IDACORP, Inc. (avail. Mar. 13, 2012) (concurring with the exclusion under Rule 14a-8(i)(2) of a 

stockholder proposal requesting that the company amend its bylaws to implement majority 

voting for director elections where Idaho law provided for plurality voting unless a company’s 

certificate of incorporation provided otherwise); Ball Corp. (avail. Jan. 25, 2010, recon. denied 

Mar. 12, 2010) (concurring with the exclusion under Rule 14a-8(i)(2) of a stockholder proposal 

that would cause the company to violate Indiana law relating to board classification); and Bank 

of America Corp. (avail. Feb. 11, 2009) (concurring with the exclusion under Rule 14a-8(i)(2) of 

a stockholder proposal to amend the company’s bylaws to establish a board committee and 

authorize the board chairman to appoint members of the committee that would cause the 

company to violate Delaware law). 

B. Implementation of the Proposal Would Cause the Company to Violate Delaware Law 

Because it Would Permit Stockholders to Effect the Removal of a Director Without the 

Statutorily Required Vote 

The implementation of the Proposal would violate Delaware law by imposing a voting standard 

for the removal of directors that is lower than that required by Delaware General Corporation 

Law (the “DGCL”). 

The By-laws of the Company (the “By-laws”) require each director to submit an irrevocable 

resignation in order to become a nominee of the Board of Directors (the “Board”) for further 

service on the Board, which resignation shall become effective upon (a) that person not receiving 

a majority of the votes cast in an uncontested election, and (b) acceptance of the resignation by 

the Board in accordance with its policies and procedures. The By-laws further provide that 

absent a determination by the Board that compelling reasons exist for concluding that it is in the 

best interests of the Company that the unsuccessful incumbent director continue to serve as a 

director, the Board shall accept the unsuccessful incumbent director’s resignation. The Proposal 

requests that the Board amend this By-law provision to require that, if the Board does not accept 

a director’s tendered resignation and the director thus continues as a “holdover” director, if such 

director fails to be re-elected at the next annual meeting of stockholders, such director’s 

resignation “will be automatically effective 30 days after the certification of the election vote.” 

The supporting statement to the Proposal provides that the foregoing provision is intended to 
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ensure that the stockholder vote is the “final word when a continuing ‘holdover’ director is not 

re-elected.”  Thus, the clear purpose and intent of such provision is to end the holdover term of 

the director and remove the holdover director from office if such director does not receive a 

majority of the votes cast at the second annual meeting.  As set forth in the RLF Opinion, this 

violates the DGCL by imposing a lower voting standard for the removal of directors than the 

standard prescribed by the DGCL. 

Section 141(k) of the DGCL provides that, other than with respect to certain exceptions that are 

not applicable to the Company, “any director or the entire board of directors may be removed, 

with or without cause, by the holders of a majority of the shares then entitled to vote at an 

election of directors” (emphasis added). As discussed in detail in the RLF Opinion, a bylaw 

provision may not override such statutory mandate. As the Proposal would require a director to 

be removed upon failure to receive the majority of votes cast, it impermissibly lowers the 

majority of the shares entitled to vote at the meeting standard required under Section 141(k) of 

the DGCL (emphasis added). Implementing the Proposal would therefore violate Delaware law. 

We understand that in Genzyme Corporation (avail. Feb. 8, 2007), the Staff did not concur with 

the exclusion of a proposal under Rule 14a-8(i)(2) where the company asserted that 

implementing a proposal requesting a majority voting standard in uncontested elections would 

violate state law because the proposed requirement for directors to submit an irrevocable 

resignation would operate to remove directors in a manner inconsistent with Massachusetts state 

law requiring continued service of a director until a successor is qualified or a decrease in the 

number of directors. The Proposal is distinguishable because the resignation requirement in 

Genzyme was still conditioned on the board’s acceptance of the resignation. In the Proposal, the 

amendments contemplated do not provide for any review or consideration by the Board as the 

director’s resignation “will be automatically effective 30 days after” a holdover director fails to 

receive a majority of the votes cast at the next annual meeting. As discussed in detail above and 

in the RLF Opinion, the Proposal impermissibly seeks to permit stockholders to effect a 

director’s removal with a vote that does not meet the standard required by the DGCL, which was 

not at issue in the proposal in Genzyme. 

Accordingly, just as in Oshkosh and the other precedents cited above, the Proposal may properly 

be excluded under Rule 14a-8(i)(2) because, as supported by the RLF Opinion, implementing the 

Proposal would cause the Company to violate state law. 

CONCLUSION 

The Board fully supports the accountability of our directors to our stockholders and neither this 

letter nor the Company’s current governance practices are designed to enable the Board to 

disregard the voice of our stockholders. The Board has provided for a number of stockholder 

rights and implemented a number of corporate governance measures related to director elections, 

including requiring “compelling reasons” for the Board to conclude that it is in the best interests 
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