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Office of Chief Counsel 
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Securities and Exchange Commission 

100 F Street, NE 

Washington, DC 20549 

Re: Ingersoll Rand Inc. 

Stockholder Proposal from Mid-America Carpenters Pension Fund 

Securities Exchange Act of 1934—Rule 14a-8 

Ladies and Gentlemen: 

We are submitting this letter on behalf of Ingersoll Rand Inc., a Delaware corporation (the “Company”), 

pursuant to Rule 14a-8(j) under the Securities Exchange Act of 1934, as amended (the “Exchange Act”), 

to inform the Staff of the Division of Corporation Finance (the “Staff”) of the U.S. Securities and 

Exchange Commission (the “Commission”) of the Company’s intention to omit from its proxy statement 

and form of proxy (collectively, the “2024 Proxy Materials”) the stockholder proposal (the “Proposal”) 

and the statement in support thereof submitted by the Mid-America Carpenters Pension Fund (the 

“Proponent”) in a letter dated December 12, 2023. A copy of the Proposal is attached to this letter as 

Exhibit A. The Company respectfully requests confirmation that the Staff will not recommend 

enforcement action to the Commission if the Company excludes the Proposal pursuant to (i) Rule 14a-

8(i)(2) because the Proposal would require the Company to violate Delaware law and (ii) Rule 14a-8(i)(6) 

because the Company lacks the power to implement the Proposal. 

We have also sent a copy of this letter to advise the Proponent of the Company’s intention to exclude the 

Proposal. In accordance with Rule 14a-8(j)(2) and Staff Legal Bulletin No. 14D (Nov. 7, 2008) (“SLB 

14D”), we are submitting electronically to the Staff: 

 this letter, which sets forth our reasons for excluding the Proposal; and

 the Proponent’s letter submitting the Proposal.

Pursuant to Rule 14a-8(j), we are submitting this letter not less than eighty (80) calendar days before the 

Company intends to file its definitive 2024 Proxy Materials with the Commission. 
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Rule 14a-8(k) under the Exchange Act and SLB 14D provide that shareholder proponents are required to 

send the Company a copy of any correspondence that proponents elect to submit to the Commission or 

Staff. Accordingly, we are taking this opportunity to inform the Proponent that if the Proponent elects to 

submit additional correspondence to the Commission or Staff with respect to the Proposal, a copy of that 

correspondence should concurrently be furnished to the undersigned on behalf of the Company pursuant 

to Rule 14a-8(k) and SLB 14D. 

THE PROPOSAL 

The Proposal, entitled “Director Election Resignation Bylaw,” is set forth below: 

Resolved: That the shareholders of Ingersoll Rand Inc. (“Company”) 

hereby request that the board of directors take the necessary action to adopt 

a director election resignation bylaw that requires each director nominee 

to submit an irrevocable conditional resignation to the Company to be 

effective upon the director’s failure to receive the required shareholder 

majority vote support in an uncontested election. The proposed resignation 

bylaw shall require the Board to accept a tendered resignation absent the 

finding of a compelling reason or reasons to not accept the resignation. 

Further, if the Board does not accept a tendered resignation and the 

director remains as a “holdover” director, the resignation bylaw shall 

stipulate that should a “holdover” director fail to be re-elected at the next 

annual election of directors, that director’s new tendered resignation will 

be automatically effective 30 days after the certification of the election 

vote. The Board shall report the reasons for its actions to accept or reject 

a tendered resignation in a Form 8-K filing with the U.S. Securities and 

Exchange Commission. 

A copy of the Proposal, the supporting statement and related correspondence with the Proponent are 

attached to this letter as Exhibit A. 

BASIS FOR EXCLUSION 

We hereby respectfully request that the Staff concur in our view that the Proposal may be excluded from 

the 2024 Proxy Materials pursuant to (i) Rule 14a-8(i)(2), because the Proposal would require the 

Company to violate Delaware law, and (ii) Rule 14a-8(i)(6), because the Company lacks the power to 

implement the Proposal. 

ANALYSIS 

I. Rule 14a-8(i)(2) – The Proposal Would Require the Company to Violate Delaware Law

A. Background On Rule 14a-8(i)(2)

Rule 14a-8(i)(2) allows the exclusion of a stockholder proposal if implementation of the proposal would 

“cause the company to violate any state, federal, or foreign law to which it is subject.” As discussed 

below and for the reasons set forth in the legal opinion provided by Richards, Layton & Finger, P.A., the 

Company’s Delaware counsel, attached hereto as Exhibit B (the “Delaware Law Opinion”), we believe 

that the Proposal is excludable under Rule 14a-8(i)(2) because implementation of the Proposal would 

cause the Company to violate Delaware law. 
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The Staff has consistently permitted the exclusion of proposals which, if implemented, would result in a 

violation of state law, including Delaware law.  See Alaska Air Group, Inc. (Mar. 20, 2023) (permitting 

exclusion of a proposal requesting, among other things, the board of directors to take steps to enable both 

street name and non-street name shareholders to formally participate in acting by written consent on the 

basis that the proposal, if implemented, would violate Section 228 of the Delaware General Corporation 

Law (the “DGCL”)); Quotient Technology Inc. (May 6, 2022) (permitting exclusion of a proposal 

requesting the board of directors disqualify all shares owned and/or controlled by former executive 

officers from voting to approve a tax benefits preservation plan on the basis that Delaware law prohibits 

unilateral board actions that disenfranchised stockholders); eBay Inc. (Apr. 1, 2020) (permitting exclusion 

of a proposal requesting the company permit employees to elect at least 20% of the board of directors on 

the basis that such action would be contrary to Sections 211(b) and 212(a) of the DGCL); Oshkosh 

Corporation (Nov. 21, 2019) (permitting exclusion of a proposal that requested that the company amend 

its articles of incorporation and/or bylaws to require that a director who received less than a majority vote 

be removed from the board “immediately” because implementation would cause the company to violate 

Wisconsin law, which provided two methods for the removal of directors—by a stockholder vote or by a 

judicial proceeding—and neither was immediate or an action the company or its board could unilaterally 

take); PayPal Holdings, Inc. (Mar. 9, 2018) (permitting exclusion of a proposal requesting, among other 

things, the board of directors make certain amendments to the company’s charter in violation of Delaware 

law); The Goldman Sachs Group, Inc. (Feb. 1, 2016) (permitting exclusion of a proposal requesting the 

board of directors include outside experts on the compensation committee on the basis that such action 

would violate Section 141(c) of the DGCL); Johnson & Johnson (Feb. 16, 2012) (permitting exclusion of 

a proposal that sought to limit the ability of the board of directors to appoint directors to the compensation 

committee if such directors received a certain number of “no” or “withhold” votes in a director election 

because under New Jersey law, decisions regarding committee composition are exclusively left to the 

board of directors in the exercise of its fiduciary duties);  Bank of America Corporation (Feb. 23, 2012) 

(concurring with the exclusion under Rule 14a-8(i)(2) of a stockholder proposal to amend the company’s 

bylaws to “minimize” the indemnification rights afforded to directors because it removed directors’ 

ability to determine whether (and to what extent) to provide indemnification to the company’s directors); 

IDACORP, Inc. (Mar. 13, 2012) (concurring with the exclusion under Rule 14a-8(i)(2) of a stockholder 

proposal requesting that the company amend its bylaws to implement majority voting for director 

elections where Idaho law provided for plurality voting unless a company’s certificate of incorporation 

provided otherwise). 

Here, implementation of the Proposal would cause the Company to violate Delaware law because the 

Proposal impermissibly seeks (i) to limit the decision-making authority of the Company’s Board of 

Directors (the “Board”) in contravention of its fiduciary duties and (ii) to permit stockholders to effect the 

removal of a director without the statutorily required vote. Accordingly, the Proposal may properly be 

excluded under Rule 14a-8(i)(2). 

B. Implementation Of The Proposal Would Cause The Company To Violate Delaware Law

The Company’s Third Amended and Restated Bylaws (the “Bylaws”)1 require each director who fails to 

receive a majority of the votes cast in an uncontested election to submit a conditional resignation to the 

Board in accordance with the policies and procedures adopted by the Board from time to time. In 

accordance with such policies and procedures, the Nominating and Corporate Governance Committee, or 

such other committee designated by the Board, will make a recommendation to the Board on whether to 

accept or reject such resignation, or whether other action should be taken, and the Board will act taking 

1The Bylaws are available at the following link: 

https://www.sec.gov/Archives/edgar/data/1699150/000162828023036698/ir2023q3ex32xthirdamendeda.htm 



4 

into account the Nominating and Corporate Governance Committee’s or such other committee’s 

recommendation and publicly disclose its decision within ninety (90) days from the date of the 

certification of the election results. The Proposal requests that the Board amend the applicable provision 

of the Bylaws to require the Board to accept such a tendered resignation unless the Board finds a 

“compelling reason or reasons” not to accept the resignation. In addition, the Proposal would require that, 

in situations where the Board finds compelling reasons not to accept a director’s tendered resignation and 

the director thus continues as a “holdover” director, if such director fails to receive a majority of the votes 

cast at the next annual meeting of stockholders, such director’s resignation “will be automatically 

effective 30 days after the certification of the election vote.” The supporting statement to the Proposal 

provides that the proposed amendment is intended to ensure that the stockholder vote is the “final word 

when a continuing ‘holdover’ director is not re-elected.” Thus, the clear purpose and intent of such 

provision is to end the holdover term of the director and remove the holdover director from office if such 

director does not receive a majority of the votes cast at the second annual meeting. Accordingly, the 

amendments to the Bylaws contemplated by the Proposal would impose a “compelling reasons” standard 

on decisions made by the current and future Boards with respect to resignations tendered by directors in 

accordance with the Bylaws provision and, in the case of a holdover director, less than a majority of the 

votes cast at a stockholder meeting voting standard for the removal of such a director. Both of the 

provisions would violate Delaware law. 

i. The Proposal Would Cause The Company To Violate Delaware Law Because It Would

Limit The Board’s Decision-Making Authority In Contravention Of Its Fiduciary Duties

The Company is incorporated in Delaware and is governed by Delaware law. As discussed in detail in the 

Delaware Law Opinion, in accordance with Section 141(a) of the DGCL, the Board possesses the full 

power and authority to manage the business and affairs of the Company. In making business decisions 

consistent with this authority, directors owe duties of care and loyalty to the corporation and all of its 

stockholders, which requires them to base their decisions on what they reasonably believe to be in the best 

interests of the corporation and its stockholders. The decision whether to accept a director’s resignation is 

one such business decision for the Board in which it is required to exercise its fiduciary duties. 

Notably, as outlined in the Delaware Law Opinion, the Delaware courts have held that a bylaw that 

purports to mandate a substantive decision on the part of the board of directors without regard to the 

application of the directors’ fiduciary duties violates Section 141(a) of the DGCL. The Proposal would 

have such an effect by requesting amendments to the Bylaws that would mandate current and future 

directors of the Company to make substantive decisions about whether to accept a director’s tendered 

resignation based on a “compelling reasons” standard that has meaning only if it would require the 

directors to accept such a resignation in circumstances where proper application of their fiduciary duties 

would cause them to decide otherwise. The decision whether to accept a resignation is a business decision 

for the Board in which it is required to exercise its fiduciary duties. As noted in the Delaware Law 

Opinion, a board must consider multiple factors in deciding whether to accept a resignation, including, 

without limitation, the underlying reasons for the director failing to receive a majority vote for such 

director’s election, the tenure and qualifications of the director, the director’s past and expected future 

contributions to the Board and the overall composition of the Board, including whether accepting the 

resignation would cause the Company to fail to meet the requirements of any law, rule or regulation 

applicable to the Company. As a result, the Delaware Law Opinion concludes that, “[b]ecause the bylaw 

provision contemplated by the Proposal mandates the Company’s current and future directors accept 

director resignations based on a compelling reasons standard that does not take into account the director’s 

fiduciary duties, it violates Delaware law.” 
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ii. The Proposal Would Cause The Company To Violate Delaware Law Because It Would

Permit Stockholders To Effect The Removal Of A Director Without The Statutorily

Required Vote

In addition, Section 141(k) of the DGCL provides that, other than with respect to certain exceptions that 

are not applicable to the Company, “any director or the entire board of directors may be removed, with or 

without cause, by the holders of a majority of the shares then entitled to vote at an election of directors” 

(emphasis added). As discussed in detail in the Delaware Law Opinion, “[t]he Delaware courts have held 

that a bylaw provision that purports to permit the stockholders to remove directors by a lesser voting 

standard than required by Section 141(k) is invalid under Delaware law.” The amendments to the Bylaws 

contemplated by the Proposal purport to establish the stockholder vote required to end the term of a 

holdover director and remove the holdover director from office as less than a majority of the shares cast at 

an election of directors. If adopted as proposed, the Proposal would provide for automatic termination of 

the director’s service based solely on whether the director fails to receive a majority of votes cast at the 

succeeding annual meeting, which is a lower standard than the majority of the shares entitled to vote at 

the meeting standard required under Section 141(k) of the DGCL; accordingly, implementing the 

Proposal would therefore violate Delaware law. 

We are aware that in Genzyme Corporation (Feb. 8, 2007), the Staff did not concur with the exclusion of 

a proposal under Rule 14a-8(i)(2) where the company argued that implementing a proposal requesting a 

majority voting standard in uncontested elections would violate state law because the proposed 

requirement for directors to submit an irrevocable resignation would operate to remove directors in a 

manner inconsistent with the Massachusetts “holdover rule.” Notably, the Staff’s conclusion in Genzyme 

deals with Massachusetts rather than Delaware law. In addition, the Proposal is distinguishable, because 

the resignation requirement in Genzyme was still conditioned on the board’s acceptance of the 

resignation. Conversely, the amendments to the Bylaws contemplated by the Proposal are significantly 

more prescriptive, as they provide that the director’s resignation “will be automatically effective 30 days 

after” a holdover director fails to receive a majority of the votes cast at the next annual meeting of 

stockholders, without any further deliberation by the Board. As discussed above and in the Delaware Law 

Opinion, the Proposal impermissibly seeks both to limit the Board’s ability to exercise its fiduciary duties 

and to permit stockholders to effect a director’s removal without the statutorily required vote, neither of 

which was at issue in the proposal in Genzyme. 

Accordingly, just as in the other precedents cited above, the Proposal may properly be excluded under 

Rule 14a-8(i)(2) because, as supported by the Delaware Law Opinion, implementing the Proposal would 

cause the Company to violate state law. 

II. Rule 14a-8(i)(6) – The Company Lacks the Power to Implement the Proposal

Rule 14a-8(i)(6) allows a company to exclude a proposal if the company would lack the power or 

authority to implement the proposal. For the reasons discussed above, the Proposal would, if 

implemented, cause the Company to violate Delaware law. On numerous occasions, pursuant to Rule 14a-

8(i)(6), the Staff has permitted exclusion of proposals that would cause the company to violate the law of 

the jurisdiction of its incorporation. See Arlington Asset Investment Corp. (April 23, 2021) (permitting 

exclusion of proposal that would violate Virginia law); eBay Inc. (April 1, 2020) (permitting exclusion of 

proposal that would violate Delaware law); Trans World Entertainment Corporation (May 2, 2019) 

(permitting exclusion of proposal that would violate New York law); IDACORP, Inc. (Mar. 13, 2012) 

(permitting exclusion of proposal that would violate Idaho law); NiSource Inc. (Mar. 22, 2010) 

(permitting exclusion of proposal that would violate Delaware law); Schering-Plough Corp. (Mar. 27, 

2008) (permitting exclusion of proposal that would violate New Jersey law); AT&T, Inc. (Feb. 19, 2008) 

(permitting exclusion of proposal that would violate Delaware law). 



6 

CONCLUSION 

For the foregoing reasons, the Company believes that it may properly exclude the Proposal from the 2024 

Proxy Materials under (i) Rule 14a-8(i)(2), because the Proposal would require the Company to violate 

Delaware law, and (ii) Rule 14a-8(i)(6), because the Company lacks the power to implement the Proposal. 

We respectfully request that the Staff not recommend any enforcement action if the Company excludes 

the Proposal from its 2024 Proxy Materials. If the Staff does not concur with the Company’s position, or 

should any information in support or explanation of the Company’s position be required, we would 

appreciate an opportunity to confer with the Staff concerning this matter prior to the determination of the 

Staff’s final position. In addition, the Company requests that the Proponent copy the undersigned on any 

response it may choose to make to the Staff, pursuant to Rule 14a-8(k). 

Please contact the undersigned at rfenyes@stblaw.com or (212) 455-2812 to discuss any questions you 

may have regarding this matter. 

Sincerely, 

/s/ Richard Fenyes

Richard Fenyes 

Enclosures 

cc: Andy Schiesl, Ingersoll Rand Inc. 

 John Mark Zeberkiewicz, Richards, Layton & Finger, P.A. 

 Anthony J. DiRaffaele, Mid-America Carpenters Pension Fund 



Exhibit A 

Proposal Submitted by the Mid-America Carpenters Pension Fund and Related Correspondence 
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From: Schiesl, Andy  
Sent: Thursday, February 1, 2024 4:36 PM 
To: 
Subject: RE: Shareholder Proposal to Ingersoll Rand Inc. for 2024 Annual Meeting 

Tony, 

In light of our impending deadline to pursue the no action letter request process, I am writing to follow-up on my email 
below.   

We value communication with our stockholders, and I would appreciate the opportunity to discuss your proposal so that 
we can pursue the best course of action for Ingersoll Rand and its stockholders. 

Please let me know a convenient time this week or next to connect. 

Regards 

Andy 

Andrew Schiesl 
Senior Vice President and General Counsel 
Ingersoll Rand 

From: Schiesl, Andy <
Sent: Monday, January 22, 2024 4:29 PM 
To: Tony DiRaffaele 
Subject: RE: Shareholder Proposal to Ingersoll Rand Inc. for 2024 Annual Meeting 

Tony – I did receive that.  I was hoping that we could chat about the fact that your proposal is illegal under state 
law.  We have no choice but to file with the SEC and assert a basis for exclusion from submission to stockholders.  But I 
think that if we talk I can show you how we treat the concerns you raise seriously and already have protections in place 
to address. 
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Andrew Schiesl 
Senior Vice President and General Counsel  
Ingersoll Rand 

 

From: Schiesl, Andy   
Sent: Wednesday, January 3, 2024 7:37 PM 
To:
Subject: Shareholder Proposal to Ingersoll Rand Inc. for 2024 Annual Meeting 

Mr. DiRaffaele, 

I am writing on behalf of Ingersoll Rand Inc. (the “Company”) in response to the correspondence from the United 
Brotherhood of Carpenters and Joinders of America, which I received on December 20, 2023, regarding a shareholder 
proposal entitled, “Director Election Resignation Bylaw.” The correspondence states that the proposal is submitted for 
inclusion in the Company’s upcoming proxy statement and consideration at the Company’s next Annual Meeting of 
Stockholders (the “Meeting”). This email serves as a deficiency notice pursuant to Rule 14a-8(f) under the Securities 
Exchange Act of 1934, as amended (the “Exchange Act”), for the reasons set forth below.    

After consulting with Delaware counsel, we have been advised that the aforementioned proposal is in violation of state 
law, and accordingly, the Company can assert a basis for exclusion from submission to stockholders at the Meeting 
pursuant to Rule 14a-8(i)(1). 

Furthermore, the correspondence received states that verification of ownership of Company Common Stock would be 
sent under separate cover by Amalgamated Bank, as record owner.  The Company still has not received any information 
about record ownership and the Company’s records showing registered holders of the Company’s Common Stock do not 
include you as a “record” holder.  For purposes of the Meeting, Rule 14a-8(b) under the Exchange Act provides that a 
stockholder proponent must submit sufficient proof that such proponent has continuously held at least $2,000 in market 
value of the Company’s securities entitled to be voted on the proposal at the meeting for at least three years; at least 
$15,000 in market value of the Company’s securities entitled to vote on the proposal for at least two years; or at least 
$25,000 in market value of the Company’s securities entitled to vote on the proposal for at least one year immediately 
preceding and including the date the proposal was submitted to the Company.  

Rule 14a-8(f) requires that your response to this notification (including provision of sufficient proof of ownership of the 
Company’s Common Stock, as required under Rule 14a-8(b)) be postmarked or transmitted electronically, no later than 
14 calendar days from the date you receive this notification. Please address any response to me at the email address 
provided below. For your reference, I have attached a copy of Rule 14a-8 under the Exchange Act.   

We appreciate your interest in the Company.  If you have any questions with respect to the foregoing, please contact me 
at the email address set forth below. 
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Sincerely, 

Andrew Schiesl 
Senior Vice President and General Counsel  
Ingersoll Rand 

 

CONFIDENTIALITY NOTICE: This electronic message, including any attachments, is for the sole use of the intended recipient(s) and may contain confidential and 
privileged information.  
Any unauthorized review, use, disclosure or distribution is prohibited. If you are not the intended recipient, please contact the sender via phone, fax or email and destroy 
all copies of the original message.

CONFIDENTIALITY NOTICE: This electronic message, including any attachments, is for the sole use of the intended recipient(s) and may contain confidential and 
privileged information.  
Any unauthorized review, use, disclosure or distribution is prohibited. If you are not the intended recipient, please contact the sender via phone, fax or email and 
destroy all copies of the original message.
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February 5, 2024 
 
 
Ingersoll Rand Inc. 
525 Harbour Place Drive, Suite 600 
Davidson, North Carolina 28036 
 

Re: Stockholder Proposal on behalf of Mid-America Carpenters Pension Fund 
 
Ladies and Gentlemen: 
 

We have acted as special Delaware counsel to Ingersoll Rand Inc., a Delaware 
corporation (the “Company”), in connection with a stockholder proposal (the “Proposal”) on 
behalf of the Mid-America Carpenters Pension Fund (the “Proponent”), dated December 12, 2023, 
for the 2024 annual meeting of stockholders of the Company (the “Annual Meeting”).  In this 
connection, you have requested our opinion as to certain matters under the laws of the State of 
Delaware. 

For the purpose of rendering our opinion as expressed herein, we have been 
furnished with and have reviewed the following documents: (i) the Restated Certificate of 
Incorporation of the Company as filed with the Secretary of State of the State of Delaware (the 
“Secretary of State”) on June 16, 2021 (the “Certificate of Incorporation”); (ii) the Third Amended 
and Restated Bylaws of the Company (the “Bylaws”); and (iii) the Proposal. 

With respect to the foregoing documents, we have assumed: (i) the authenticity of 
all documents submitted to us as originals; (ii) the conformity to authentic originals of all 
documents submitted to us as copies; (iii) the genuineness of all signatures and the legal capacity 
of natural persons; and (iv) that the foregoing documents, in the forms thereof submitted to us for 
our review, have not been and will not be altered or amended in any respect material to our 
opinion as expressed herein.  We have not reviewed any document other than the documents listed 
above for purposes of rendering this opinion, and we assume that there exists no provision of any 
such other document that bears upon or is inconsistent with our opinion as expressed herein.  In 
addition, we have conducted no independent factual investigation of our own but rather have relied 
solely on the foregoing documents, the statements and information set forth therein and the 
additional factual matters recited or assumed herein, all of which we assume to be true, complete 
and accurate in all material respects. 

THE PROPOSAL 
 

The Proposal states the following: 

Resolved: That the shareholders of Ingersoll Rand Inc. 
(“Company”) hereby request that the board of directors take the 
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necessary action to adopt a director election resignation bylaw that 
requires each director nominee to submit an irrevocable conditional 
resignation to the Company to be effective upon the director’s 
failure to receive the required shareholder majority vote support in 
an uncontested election.  The proposed resignation bylaw shall 
require the Board to accept a tendered resignation absent the finding 
of a compelling reason or reasons to not accept the resignation.  
Further, if the Board does not accept a tendered resignation and the 
director remains as a “holdover” director, the resignation bylaw shall 
stipulate that should a “holdover” director fail to be re-elected at the 
next annual election of directors, that director’s new tendered 
resignation will be automatically effective 30 days after the 
certification of the election vote.  The Board shall report the reasons 
for its actions to accept or reject a tendered resignation in a Form 8-
K filing with the U.S. Securities and Exchange Commission. 

We have been advised that the Company is considering excluding the Proposal 
from the Company’s proxy statement for the Annual Meeting under, among other reasons, Rule 
14a-8(i)(2) promulgated under the Securities Exchange Act of 1934, as amended.  Rule 14a-8(i)(2) 
provides that a registrant may omit a proposal from its proxy statement when “the proposal would, 
if implemented, cause the company to violate any state, federal, or foreign law to which it is 
subject.”  In this connection, you have requested our opinion as to whether, under Delaware law, 
the implementation of the Proposal, if adopted by the Company’s stockholders, would violate 
Delaware law.   

For the reasons set forth below, to the extent the Proposal, if implemented, (i) 
requires the board of directors of the Company (the “Board”) to accept a resignation in 
circumstances where doing so would violate its fiduciary duties or (ii) effects the removal of a 
director without the statutorily required vote, the Proposal, in our opinion, would violate Delaware 
law. 

DISCUSSION 
 

The Proposal would violate Delaware law if implemented. 

The Proposal requests that the Board amend the provision of the Bylaws that 
requires each incumbent director, as a condition to becoming a nominee for further service on the 
Board, to submit an irrevocable resignation that becomes effective only if (i) the person shall not 
receive a majority of the votes cast in an election that is not a contested election (as defined in the 
Bylaws) and (ii) the Board shall accept that resignation in accordance with policies and procedures 
adopted by the Board for such purpose.  The amendments to the bylaw provision contemplated by 
the Proposal would require the Board to accept a tendered resignation unless the Board finds a 
“compelling reason or reasons” not to accept the resignation.  The amendments to the bylaw 
provision contemplated by the Proposal thus would impose a “compelling reasons” standard on 
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decisions made by the Board with respect to accepting resignations tendered by directors in 
accordance with the bylaw provision.  

For the reasons set forth below, in our opinion, because the Proposal, if adopted, 
would require the Board as composed at any time to accept a director’s resignation unless there 
were “compelling reasons” not to accept it, the Proposal appears designed to require the Board to 
accept a resignation even in circumstances where the Board believes, in the good faith exercise of 
its fiduciary duties under Delaware law, that accepting the resignation is not in the best interests of 
the Company and its stockholders.  To the extent the Proposal is designed to require that the Board 
accept resignations in circumstances where proper application of the Board’s fiduciary duties 
would preclude it from doing so, the Proposal violates Delaware law. 

Section 141(a) of the General Corporation Law of the State of Delaware (the 
“General Corporation Law”) provides that the “business and affairs of every corporation organized 
under this chapter shall be managed by or under the direction of a board of directors, except as 
may be otherwise provided in this chapter or in its certificate of incorporation.”  8 Del. C. § 
141(a).  Significantly, if there is to be any variation from the mandate of Section 141(a), it can 
only be as “otherwise provided in this chapter or in its certificate of incorporation.”  See, e.g., 
Lehrman v. Cohen, 222 A.2d 800, 808 (Del. 1966).  The Certificate of Incorporation does not 
provide for management of the Company by persons other than directors, and the phrase “except 
as otherwise provided in this chapter” does not include bylaws adopted pursuant to Section 109(b) 
of the General Corporation Law.  Thus, the Board possesses the full power and authority to 
manage the business and affairs of the Company.  Aronson v. Lewis, 473 A.2d 805, 811 (Del. 
1984); see also In re CNX Gas Corp. S’holders Litig., 2010 WL 2705147, at *10 (Del. Ch. July 5, 
2010) (“the premise of board-centrism animates the General Corporation Law”); McMullin v. 
Beran, 765 A.2d 910, 916 (Del. 2000) (“One of the fundamental principles of the Delaware 
General Corporation Law statute is that the business affairs of a corporation are managed by or 
under the direction of its board of directors.”) (citing 8 Del. C. § 141(a)); Quickturn Design Sys., 
Inc. v. Shapiro, 721 A.2d 1281, 1291 (Del. 1998) (“One of the most basic tenets of Delaware 
corporate law is that the board of directors has the ultimate responsibility for managing the 
business and affairs of a corporation.”) (footnote omitted).  In making business decisions, directors 
owe duties of care and loyalty to the corporation and all of its stockholders which requires them to 
base their decisions on what they reasonably believe to be in the best interests of the corporation 
and its stockholders.  Mills Acq. Co. v. Macmillan, Inc., 559 A.2d 1261,1280 (Del. 1989).  

The Delaware courts have held that a bylaw that purports to mandate a substantive 
decision on the part of the board of directors without regard to the application of the directors’ 
fiduciary duties violates Section 141(a).  CA, Inc. v. AFSCME Employees Pension Plan, 953 A.2d 
227, 235-338 (Del. 2008).  For example, in CA, Inc., the Delaware Supreme Court held that a 
proposed stockholder adopted bylaw that mandated that the board of directors reimburse a 
stockholder for its expenses in running a proxy contest to elect a minority of the members of the 
board of directors would violate Delaware law because it mandated reimbursement of proxy 
expenses even in circumstances where a proper application of fiduciary principles would preclude 
doing so.  Id.  Thus, a corporation’s board or its stockholders may not bind future directors on 
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matters involving the management of the company.  Id.; see also Carmody v. Toll Bros., Inc., 723 
A.2d 1180, 1191 (Del. Ch. 1998) (refusing to dismiss claims that the “deadhand” provision in the 
company’s rights plan which would limit a future board’s ability to redeem the rights plan was 
invalid under Delaware law); Quickturn Design Sys., Inc., 721 A.2d at 1281 (invalidating a 
provision that, under certain circumstances, would have prevented newly-elected directors from 
redeeming a rights plan for a six-month period);  Paramount Communications, Inc. v. QVC 
Network, Inc., 637 A.2d 34, 51 (Del. 1994) (invalidating a provision in a merger agreement that 
prevented the directors from communicating with competing bidders); Abercrombie v. Davies, 123 
A.2d 893, 899 (Del. Ch. 1956) (invalidating a provision in an agreement that required the directors 
to act as directed by an arbitrator in certain circumstances where the board was deadlocked), rev’d 
on other grounds, 130 A.2d 338 (Del. 1957). 

The decision whether to accept a resignation is a business decision for the Board in 
which it is required to exercise its fiduciary duties. Louisiana Mun. Police Emps. Ret. Sys. v. 
Morgan Stanley & Co. Inc., 2011 WL 773316, at *6 (Del. Ch. Mar. 4, 2011). The board must 
consider multiple factors in deciding whether to accept a resignation that an incumbent director 
has tendered after failing to receive a majority of the votes cast for his or her election, including, 
without limitation, the underlying reasons for the director failing to receive such vote, the tenure 
and qualifications of the director, the director’s past and expected future contributions to the Board 
and the overall composition of the Board (including whether accepting the resignation would 
cause the Company to fail to meet the requirements of any law, rule or regulation applicable to the 
Company).  The Proposal requests amendments to the Bylaws that would mandate current and 
future directors of the Company to make determinations based on a “compelling reasons” standard 
that has meaning only if it would require the directors to accept a resignation in circumstances 
where proper application of its fiduciary duties would cause it to decide otherwise.  Because the 
bylaw provision contemplated by the Proposal mandates the Company’s current and future 
directors accept director resignations based on a compelling reasons standard that does not take 
into account the directors’ fiduciary duties, it violates Delaware law. 

In addition, the bylaw contemplated by the Proposal would require that, if the 
Board finds there are compelling reasons not to accept the resignation of a director who did not 
receive a majority of the votes cast for such director’s election (and thus continues as a holdover 
director) and such director fails to receive a majority of the votes cast for such director’s election 
at the next annual meeting of stockholders, such director’s resignation “will be automatically 
effective 30 days after the certification of the election vote.”  The supporting statement to the 
Proposal provides that the foregoing provision is intended to ensure that the stockholder vote is the 
“final word when a continuing ‘holdover’ director is not re-elected.”  Thus, the apparent purpose 
and intent of such provision is to end the holdover term of the director and remove the holdover 
director from office if such director does not receive a majority of the votes cast at the second 
annual meeting.  The bylaw contemplated by the Proposal would thus establish, for the removal of 
any such holdover director, a voting standard based on the votes cast for such director’s election at 
the second annual meeting.  To the extent such bylaw purports to fix the stockholder vote required 
to end the term of a holdover director and remove the holdover director from office as less than a 
majority in voting power of the outstanding shares entitled to vote at an election of directors – 
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which the Proposal, if adopted as proposed, would do because it would provide for automatic 
termination of the director’s service based solely on whether the director has failed to receive a 
majority of votes cast, a lower standard than a majority in voting power of the outstanding shares 
entitled to vote in an election – it violates Delaware law.   

Section 141(k) of the General Corporation Law provides that, other than with respect to 
two exceptions that are not applicable to the Company,1 “any director or the entire board of 
directors may be removed, with or without cause, by the holders of a majority of the shares then 
entitled to vote at an election of directors.”  8 Del. C. § 141(k).2  A bylaw may not override a 
statutory mandate.  See 8 Del. C. § 109(b); Kerbs v. California Eastern Airways,  90 A.2d 652, 
658-59 (Del. 1952) (finding that a bylaw purporting to allow establishment of a quorum with 
fewer directors than the minimum required by statute to be void and stating that “a by-law which 
is repugnant to the statute must always give way to the statute's superior authority”).  A bylaw that 
is contrary to statute is void. Sinchareonkul v. Fahnemann, 2015 WL 292314, at *8 (Del. Ch. Jan. 
22, 2015) (observing, in finding that a bylaw that purported to provide a specified director 
additional votes qua director was invalid in light of statute, Section 141(d) of the General 
Corporation Law, requiring any such provision to appear in the certificate of incorporation, that 
“[u]nder Section 109(b), a bylaw that conflicts with the DGCL is void.”). The Delaware courts 
have held that a bylaw provision that purports to permit the stockholders to remove directors by a 
lesser voting standard than required by Section 141(k) is invalid under Delaware law.   Cf. 
Frechter v. Zier, 2017 WL 345142, at *4 (Del Ch. Jan. 24, 2017) (invalidating a provision of the 
bylaws purporting to change the statutory default for the election of directors).  The Delaware 
courts have also held that a bylaw may not impose a requirement that disqualifies a director and 
terminates the director’s service.  See, e.g. Kurz v. Holbrook, 989 A.2d 140, 157 (Del. Ch. 2010) 
(“In light of the three procedural means for ending a director's term in Section 141(b), I do not 
believe a bylaw could impose a requirement that would disqualify a director and terminate his 
service.”); see also Rohe v. Reliance Training Network, Inc., 2000 WL 1038190, at *12 (Del.Ch. 
July 21, 2000).  Thus, to the extent such bylaw purports to fix the stockholder vote required to end 

 
1 The two exceptions relate to the removal of directors from a classified board or where 

cumulative voting in the election of directors is permitted.  8 Del. C. § 141(k).  The Company does 
not have a classified board and does not permit cumulative voting the election of directors. 

2 Pursuant to Section 102(b)(4) of the General Corporation Law, the certificate of 
incorporation may contain “[p]rovisions requiring for any corporate action, the vote of a larger 
portion of the stock or of any class or series thereof, or of any other securities having voting 
power, or a larger number of the directors, than is required by [the General Corporation Law].”  
Article VI(C) of the Certificate of Incorporation provides, under specified circumstances set forth 
therein, that directors may be removed only by the vote of the holders of a majority in voting 
power of 66 2/3% in voting power of the outstanding stock entitled to vote in the election of 
directors.  Where this opinion references the minimum stockholder vote required for the removal 
of a director under Section 141(k) of the General Corporation Law (i.e., the holders of at least a 
majority in voting power of the outstanding stock entitled to vote in an election of directors), it 
should be deemed to refer to the greater proportion of the stock required by Article VI(C) where 
the supermajority vote thereunder is applicable.   
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the term of a holdover director and remove the holdover director from office as less than the 
holders of at least a majority in voting power of the shares entitled to vote at an election of 
directors – which the Proposal, if adopted as proposed, would do because it would provide for 
automatic termination of the director’s service based solely on whether the director has failed to 
receive a majority of votes cast, a lower standard than the holders of at least a majority in voting 
power of the outstanding shares entitled to vote generally at an election of directors – it violates 
Section 141(k) of the General Corporation Law and is therefore invalid. 
   

CONCLUSION 

Based upon and subject to the foregoing and subject to the limitations stated herein, 
it is our opinion that the Proposal, if implemented, would violate Delaware law. 

The foregoing opinion is limited to the laws of the State of Delaware.  We have not 
considered and express no opinion on the laws of any other state or jurisdiction, including federal 
laws regulating securities or any other federal laws, or the rules and regulations of stock exchanges 
or of any other regulatory body. 

The foregoing opinion is rendered solely for your benefit in connection with the 
matters addressed herein.  We understand that you may furnish a copy of this opinion letter to the 
Securities and Exchange Commission and to the Proponent in connection with the matters 
addressed herein, and we consent to your doing so.  Except as stated in this paragraph, this opinion 
letter may not be furnished or quoted to, nor may the foregoing opinion be relied upon by, any 
other person or entity for any purpose without our prior written consent. 

Very truly yours,      

      
 
 
JMZ 
 
 

 

 




