
Davis Polk & Wardwell LLP 
450 Lexington Avenue 
New York, NY 10017 

 

January 23, 2024 

VIA ELECTRONIC SUBMISSION

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549 

Ladies and Gentlemen: 

On behalf of , a Delaware corporation (the Company , and in accordance with 
Rule 14a- Exchange Act we are 
filing this letter with respect to the sharehol Proposal John Chevedden 

Proponent bute in connection with 
its 2024 2024 Proxy Materials
as Exhibit A. 

We hereby request confirmation that the Staff Staff
recommend any enforcement action if, in reliance on Rule 14a-8, the Company omits the Proposal from 
the 2024 Proxy Materials. 

In accordance with relevant Staff guidance, we are submitting this letter and its attachments to the Staff 
-8(j), we are 

simultaneously sending a copy of this letter and its attachments to the Proponent as notice of the 
Company Proxy Materials. This letter constitutes the 

 We have been 
advised by the Company as to the factual matters set forth herein. 

THE PROPOSAL 

The Proposal states: 

 

Article Ill, Section 9. is deleted and replaced in its entirety as follows: 

Compensation  No employee of the Corporation shall receive any additional 
compensation or remuneration for serving as a member of the Board of Directors. 
Members of the Board of Directors who are not otherwise employed by the 
Corporation may receive such compensation only as determined in this Section. The 
Board of Directors shall not have any authority to fix the compensation of directors. 
The compensation of directors the corporation pays shall be fixed at $1 in a fiscal 
year; provided, however, the corporation may pay, grant, or award compensation 
greater than $1 in a fiscal year if such compensation has been (1) disclosed to 
stockholders in advance of the fiscal year in which the corporation will pay, grant, or 
award such compensation; (2) submitted to an approval vote of stockholders at an 
annual or special meeting of stockholders in advance of the fiscal year in which the 
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corporation will pay, grant, or award such disclosed compensation; and (3) approved 
by a majority of stockholders votes present in person or represented by proxies and 
entitled to vote cast in favor of the disclosed annual compensation at an annual or 
special meeting of stockholders in advance of the fiscal year in which the corporation 
will pay, grant, or award such compensation, which majority shall include only 
stockholder votes of stockholders that are not directors of the Company. 

REASON FOR EXCLUSION OF THE PROPOSAL 

Background 

The pon shareholder approval. If 
adopted, the Proposal could immediately amend  and 
Board from providing any compensation to directors of more than $1 per year unless, among other 
requirements, the compensation is approved by a majority of stockholders votes  
meeting in advance of the fiscal year  (emphasis added) in which the Company will pay, grant or award 
such director compensation. Given that no such vote has been taken yet, if the Proposal is adopted, then 
the Board could need to cease paying any directors for their service, including director compensation 
previously approved by the Board and for services already rendered by the time of the 2024 Annual 
Meeting of Shareholders. 

The Company believes that the Proposal may be properly omitted from the 2024 Proxy Materials 
pursuant to: 

1. Rule 14a-8(i)(2): Implementation of the Proposal would cause the Company to violate Delaware 
law;  

2. Rule 14a-8(i)(6): The Company lacks the power and authority to implement the Proposal; and 

3. Rule 14a-8(i)(7): The Proposal 
operations by seeking to micromanage the Company. 

The Proposal May Be Excluded under Rule 14a-8(i)(2) Because Implementation of the Proposal 
Would Cause the Company to Violate Delaware Law. 

The Company believes it may omit the Proposal pursuant to Rule 14a-8(i)(2) because implementing the 

Delaware law. The Company is incorporated in Delaware. As described above, the Proposal is a binding 
resolution that could shareholders. Rule 14a-

e company to 
See Kimberly-Clark Corp. (Dec. 18, 2009); 

Bank of America Corp. (Feb. 11, 2009). As further discussed below and in the legal opinion provided by 
Morris, Nichols, Arsht & Tunnell LLP regarding Delaware law (the Delaware Law Opinion ), the 
Proposal is excludable under Rule 14a-8(i)(2). A copy of the Delaware Law Opinion is attached to this 
letter as Exhibit B. 

Under Section 212(a) of the Delaware General Corporation Law (th DGCL , unless otherwise provided 
in the certificate of incorporation, each stockholder shall be entitled to one vote for each 
share of capital stock held by such stockholder.  Given that the Company has not otherwise so provided 
in its certificate of incorporation, the Proposal would cause the Company to violate Section 212(a). As 
noted in 
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However, the Proposal requires that the requested shareholder vote on director compensation shall 
include only stockholder votes of stockholders that are not directors of the Company.  The supporting 
statement also emphasizes that tock owned by Directors will not count in the vote, so the vote result 
represents the independent views of stockholders  

ach default rule in Section 212(a) of 
the DGCL, implementation of the Proposal would violate Delaware law because it would divest 
shareholders who are directors of their voting rights in the context of the authorization by shareholders of 
director compensation under the Proposal.  

The Staff has consistently permitted the exclusion of a shareholder proposal that would cause a company 
Quotient 

Technology Inc. (May 6, 2022), the Staff allowed the exclusion of a proposal requesting that the board of 
directors disqualify all shares owned and/or controlled by both current and former named executive 
officers from voting to approve a proposed tax benefits preservation plan. The company argued that the 
adoption of that proposal would cause the company to violate Section 212(a) of the DGCL by depriving 

the same argument set forth herein and in 
See also eBay Inc. (Apr. 1, 2020) (permitting the exclusion of a 

proposal requesting that the company allow employees to elect a specified percentage of the board, 
which similarly would have required the company to violate Section 212(a) of the DGCL by causing 
shareholders to no longer have one vote for each share); and Dominion Resources, Inc. (Jan. 14, 2015) 
(concurring with the exclusion of a proposal that requested a director be appointed by the board without a 
shareholder vote in violation of the one vote for each share rule under Virginia law).  

As described above and in the Delaware Law Opinion, the Proposal, once approved, would cause the 
Company to violate the DGCL. Therefore, the Company believes that the Proposal is excludable under 
Rule 14a-8(i)(2). 

The Proposal May Be Excluded under Rule 14a-8(i)(6) Because the Company Lacks the Power and 
Authority to Implement the Proposal. 

Rule 14a-8(i)(6) allows a company to exclude a proposal if the company would lack the power or authority 
to implement the proposal. As described above, the Proposal would, if implemented, cause the Company 
to violate Delaware law. The Staff has on numerous occasions permitted exclusion under Rule 14a-8(i)(6) 
of proposals that would cause the company to violate the law of the jurisdiction of its incorporation. See 
Arlington Asset Investment Corp. (April 23, 2021) (permitting exclusion of a proposal that would violate 
Virginia law); eBay Inc. (April 1, 2020) (permitting exclusion of a proposal that would violate Delaware 
law); Trans World Entertainment Corp. (May 2, 2019) (permitting exclusion of a proposal that would 
violate New York law); IDACORP, Inc. (March 13, 2012) (permitting exclusion of a proposal that would 
violate Idaho law); NiSource Inc. (March 22, 2010) (permitting exclusion of a proposal that would violate 
Indiana law); Schering-Plough Corp. (March 27, 2008) (permitting exclusion of a proposal that would 
violate New Jersey law); AT&T, Inc. (Feb. 19, 2008) (permitting exclusion of a proposal that would violate 
Delaware law); Noble Corp. (Jan. 19, 2007) (permitting exclusion of a proposal that would violate Cayman 
Islands law). 

In addition, the Company believes it may omit the Proposal pursuant to Rule 14a-8(i)(6) because 
adopting the Proposal would require the Company to breach its contractual obligations under its existing 
director compensation programs. Effective immediately upon shareholder approval, the Proposal would 
prohibit the Company from awarding annual compensation to directors greater than $1 unless the 
compensation is approved by a majority of shareholder votes in advance of the fiscal year in which such 
compensation will be paid, granted or awarded. Accordingly, the Board could be required to cease any 
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payment of director compensation that was already approved by the Board and for services already 
rendered, which could expose the Company to suit for breach of contract, tortious interference or other 
contract performance-related claims.  

sult in the company breaching 
-

Staff Legal 
Bulletin No. 14B (Sept. 15, 2004). See also, e.g., Cigna Corporation (Jan. 24, 2017) (expressing the view 
that a proxy access proposal that would violate the interim operating covenants of a merger agreement to 
which the company was a party could be excluded under Rule 14a-8(i)(6)); and Comcast Corporation 
(Mar. 17, 2010) (expressing the view that a proposal regarding an equity holding requirement policy for 
executives that conflicted with existing contracts between the company and such executives could be 
excluded as drafted under Rule 14a-8(i)(6)). 

As in Comcast, neither 

programs. Share equivalent ation under 
DDCP pursuant to 

see Section 3.2).1 
Grants will have been approved (and not yet awarded) under the DDCP by the time of the 2024 Annual 
Meeting of Shareholders. The Board has also approved other forms and types of director compensation 
that will not have been paid yet by the time of the 2024 Annual Meeting of Shareholders. Implementing 
the Proposal would effectively require the Company to repudiate obligations to pay both cash 
compensation and grants of share equivalents under the DDCP that have been previously approved.    

Therefore, the Company believes that the Proposal is properly excludable under Rule 14a-8(i)(6). 

The Proposal May Be Excluded under Rule 14a-8(i)(7) Because the Proposal Deals with Matters 
Related to . 

The Company believes it may omit the Proposal pursuant to Rule 14a-8(i)(7) because it seeks to 
micromanage the Company by imposing specific methods on the Board and removing their discretion 
from the determination of director compensation. Rule 14a-8(i)(7) allows a company to omit a shareholder 

business operations. The policy underlying the ordinary business exception is based on two central 
considerati
day-to-

matters of a complex nature upon which shareholders, as a group, would not be in a position to make an 
- 1998 Release see also 

Sta SLB 14L  
consideration may come into play in a number of circumstances, such as where the proposal involves 
intricate detail, or seeks to impose specific time-frames  

1 Available at https://www.sec.gov/Archives/edgar/data/63908/000006390822000011/mcd-12312021xex10a10xk.htm.  
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The Proposal Seeks to Micromanage the Company by Imposing Specific Methods for 
Determining Director Compensation. 

In SLB 14L, the Staff clarified that the determination of whether a proposal impermissibly micromanages 

The Staff further clarified that this 
ission s views on the ordinary business exclusion, which is 

shareholders from providing high-  Consistent with that 
approach, the Staff has consistently concurred with the exclusion of proposals that inappropriately limit 

 See, e.g., The Kroger Co. (Apr. 25, 2023) (concurring with exclusion of a 
proposal requesting the company pilot participation in the Fair Food Program for tomato purchases in 

supply chain); Amazon.com, Inc. (Apr. 7, 2023) (concurring that a proposal requiring the company to 
measure and disclose scope 3 greenhouse gas emissions from its full value chain and all products that it 
sells directly and by third party vendors micromanaged the company); Chubb Limited (Mar. 27, 2023) 
(concurring with the exclusion of a proposal that would require the board to adopt and disclose a policy 
for the timebound phase out of underwriting risks associated with new fossil fuel exploration and 
development projects); and AT&T Inc. (Mar. 15, 2023) (concurring with exclusion of a proposal requesting 

.  

The micromanagement element of the ordinary business exception under Rule 14a-8(i)(7) is also based 

judgment. SLB 14L, citing the 1998 Release. According to SLB 14L, in making this determination as to 
  

sophistication of investors generally on the matter, the availability of data, and the robustness of public 
-established national or international 

frameworks when assessing proposals related to disclosure, target setting, and timeframes as indicative 
of topics that shareholders are well-   

The Staff has consistently concurred with the exclusion of proposals restricting the formulation of 
executive compensation based on micromanagement under Rule 14a-8(i)(7). For example, in Rite Aid 
Corp. (avail. Apr. 23, 2021, recon. denied May 10, 2021), the Staff concurred with the exclusion of a 
proposal that requested the board adopt a policy that would prohibit equity compensation grants to senior 
executives when the company common stock had a market price lower than the grant date market price 
of any prior equity compensation grants to such executives. The company argued that the proposal 

without 
compensation grants to senior executives in certain instances without regard to circumstances and the 

See also Gilead Sciences, Inc. (avail. Dec. 23, 2020) (concurring with 
the exclusion of a proposal recommending the company reduce its named executive officer pay ratios 
each year until they reached 20 to one, where the company argued the terms of the proposal were 
prescriptive and would unduly limit the ability of management and the board to manage complex matters 
with a level of flexibility necessary to fulfill fiduciary duties to shareholders); Comcast Corp. (avail. Apr. 1, 
2020) (concurring with the exclusion of a proposal re -50%); 
JPMorgan Chase & Co. (avail. Mar. 22, 2019) (concurring with the exclusion of a proposal that requested 
the board adopt a policy prohibiting the vesting of equity-based awards for senior executives who 
voluntarily resigned to enter government service); AbbVie Inc. (avail. Feb. 15, 2019) (concurring with the 
exclusion of a proposal requesting a policy to prohibit financial performance metric adjustments to 
exclude legal or compliance costs for the purposes of determining senior executive incentive 
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expenses covered by the [p]roposal without regard to specific circumstances or the possibility of 
 

Here, the Proposal imposes an exclusive and restrictive method by which director compensation should 
be determined. The Proposal stipulates that director compensation must be fixed at $1 per fiscal year, 
unless (a) disclosed to shareholders in advance of the year in which compensation will be paid; (b) 
submitted for vote in advance of the year in which compensation will be paid; and (c) approved by a 
majority of shareholders votes in advance of the year in which compensation will be paid, excluding the 
votes of directors who are shareholders.  

The Proposal removes any discretion of the Board to determine director compensation with respect to 
both current and future director compensation practices. Firstly, because the Proposal requires 
shareholder approval of any director compensation exceeding $1 in advance of the fiscal year in which 
the compensation will be paid, granted or awarded, the Proposal would require the Board to immediately 
cease any payment of previously agreed director compensation until the next year in which such 
compensation may be approved. Accordingly, the Proposal removes all Board discretion with respect to 
those compensation programs currently in effect, including payments already approved by the Board, by 
requiring the Company to cease paying any compensation already approved by the time of the 2024 
Annual Meeting of Shareholders, should shareholders approve the Proposal.  

The Proposal also inappropriately removes the discretion of the Board in determining any future director 
compensation. The Proposal prescribes highly specific and granular parameters under which director 
compensation should be determined and the timing element of the approval and payment. Because the 
Proposal is a binding resolution that 
shareholders, the Board will have no discretion in either when or how to adopt the proposed terms of the 
Proposal. The Proposal effectively removes any Board discretion in determining director compensation, 
which is unduly restrictive and does not permit the necessary flexibility, both substantively and temporally, 
that the Board should be permitted to exercise in adopting director compensation that is best suited for 
the Company. Moreover, the Pro
respect to the Company s director compensation practices, notwithstanding the fact that the detailed 
considerations required to design and implement 

-term thinking are complex. The 
according to strong corporate governance 

practices and the Company retains an independent compensation consulting firm which annually 

director compensation at peer and similarly sized companies. Accordingly, the Proposal probes too 
deeply into matters of a complex nature upon which shareholders would not be in a position to make an 
informed judgment. 

Consistent with the foregoing precedents and as described above, the Proposal would impose an 
exclusive means for determining the  with a level of granularity 
that inappropriately removes the discretion of the Board and that probes matters too complex for 
shareholders, as a group, to make an informed judgment. As such, the Proposal is properly excludable 
under Rule 14a-8(i)(7). 
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CONCLUSION 

For the foregoing reasons, I request your confirmation that the Staff will not recommend enforcement 
action to the Securities and Exchange Commission if the Company omits the Proposal from its 2024 
Proxy Materials. 

Respectfully yours, 

Ning Chiu 

Attachment 

cc w/ att: Jeffrey Pochowicz 
 

 
John Chevedden 



Exhibit A

Proposal 

Proposal 4  Bylaw Amendment: Stockholder Approval of Director Compensation 

 

Article Ill, Section 9. is deleted and replaced in its entirety as follows: 

Compensation  No employee of the Corporation shall receive any additional compensation or 
remuneration for serving as a member of the Board of Directors. Members of the Board of Directors who 
are not otherwise employed by the Corporation may receive such compensation only as determined in 
this Section. The Board of Directors shall not have any authority to fix the compensation of directors. The 
compensation of directors the corporation pays shall be fixed at $1 in a fiscal year; provided, however, the 
corporation may pay, grant, or award compensation greater than $1 in a fiscal year if such compensation 
has been (1) disclosed to stockholders in advance of the fiscal year in which the corporation will pay, 
grant, or award such compensation; (2) submitted to an approval vote of stockholders at an annual or 
special meeting of stockholders in advance of the fiscal year in which the corporation will pay, grant, or 
award such disclosed compensation; and (3) approved by a majority of stockholders votes present in 
person or represented by proxies and entitled to vote cast in favor of the disclosed annual compensation 
at an annual or special meeting of stockholders in advance of the fiscal year in which the corporation will 
pay, grant, or award such compensation, which majority shall include only stockholder votes of 
stockholders that are not directors of the Company. 

Supporting statement 

representing stockholders without conflict of interest. One interest pertains to compensation and how 
McDonald s compensates directors for board service. Stockholders seek the authority to approve 
compensation that directors receive from McDonald s. 

Stockholders want and need authority over how and how much McDonald s compensates directors. If 
stockholders approve compensation, then directors have the greatest incentive to work in the sole interest 
of stockholders. Currently, directors design and approve compensation with no approval from 
stockholders. Directors receive whatever compensation they desire. This bylaw amendment corrects this 
problem. 

The bylaw amendment provides for a stockholder vote on director compensation. Directors can continue 
to design and propose compensation structure and amount, including the mix and amount of cash and 
equity.  Stockholders will have final approval over whether Directors receive what directors propose. 
Stockholders will vote on Director compensation as disclosed in the proxy statement for a stockholder 
meeting before the fiscal year in which Directors receive that compensation. Stock owned by Directors will 
not count in the vote, so the vote result represents the independent views of stockholders. 

I urge stockholders to approve this bylaw amendment and assume proper authority over the 
compensation of directors who represent us. 



Exhibit B 

Delaware Law Opinion 








