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Chairman’s Letter of Transmittal

The Honorable George Bush
President, (I.S. Senate
Washington, D.C. 20510

The Honorable Thomas P. O'Neill, Jr.
Speaker, .S. House of Representatives
Washington, D.C. 20515

Gentlemen:

On behalf of the Securities and Exchange Commission, | have the honor to transrit
to you the Forty-Seventh Annual Report of the Commussion covering the fiscal year
October 1, 1980 to September 30, 1981, in accordance with the provisions of Section
23(b) of the Securities Exchange Act of 1934, as amended; Section 23 of the Public
Utility Holding Company Act of 1935; Section 46(a) of the Investment Company Act of
1940; Section 216 of the Investment Advisers Act of 1940; Section 3 of the Act of
June 29, 1949 amending the Bretton Woods Agreement Act; Section 11(b) of the
Inter-American Development Bank Act; and Section 11(b} of the Asian Development
Bank Act.

Chairman
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Biographies of Commissioners

John 8.R. Shad, Chairman

John Shad was swom in by Vice President Bush as the 22nd Chairman of the SEC on May
6, 1981. He is currently serving a term which expires on June 5, 1986.

Mr. Shad was previously Vice Chairman of the board of E.F. Hutton Group. In 1963 he
joined Hutton and initiated their investment banking activities, which grew rapidly under his
direction into a muilti-billion dollar annual principal amount of corporate financings and
mergers.

In May, 1981 he resigned from Hutton and the boards of six other New York Stock
Exchange listed corporations to join the Commission.

He was bom in Utah. While attending college, he worked nights as a riveter in an aircraft
plant. During World War 1I, he served in the Pacific and China as a naval officer.

He graduated, cum laude, from the University of Southem California in 1947, received an
M.B.A. from Harvard Business School in 1949, and an LL.B. from New York University Law
School in 1959. He is a member of Beta Gamma Sigma and Phi Kappa Phi (academic
honoraries); the author of articles on corporate finance and mergers; and has taught
Investment Banking at the New York University Graduate School of Business
Administration.

He began his business career in New York City in 1949 as a security analyst. He obtained
his law degree while working at Shearson, Hammill & Co., where he became a partner and
also initiated that firm’s investment banking activities, prior to joining Hutton.



Philip A. Loomis, Jr.

Philip A. Loomis, Jr., took the oath of office as Commissioner on August 13, 1971. His
current five year term expires June 5, 1984. A career employee of the Securities and Ex-
change Commission, Mr. Loomis first served as a consultant to the staff in 1954. Prior to his
appointment to the Commission he was General Counsel.

After a short period as a consultant, Mr. Loomis was appointed Associate Director of the
Division of Trading and Exchanges in 1955, and later that year he was named Director. In
1963 he was named General Counsel to the Commission and served in that capacity until
his appointment to the Commission in 1971. During Mr. Loomis’ service as a member of
the staff, he made major contributions towards the passage of important securities legis-
lation, principally the 1960 amendments to the investment Advisers Act of 1940, the Se-
curities Act Amendments of 1964 and the Securities Protection Act of 1970.

In the course of his career at the Commission, Mr. Loomis has been cited often for dis-
tinguished service. In 1964 he received the National Civil Service League Career Award,
followed in 1966 by the SEC Distinguished Service Award and in 1971 the Federal Bar As-
sociation’s Justice Tom C. Clark Award.

Mr. Loomis was bom in Colorado Springs, Colorado, June 11, 1915. He received his A.B.
degree with Highest Honors from Princeton University in 1938 and his LL.B. degree cum
laude from Yale Law School in 1941. While there he served on the editorial board of the Yale
Law Journal.

Mr. Loomis was admitted to the California Bar in 1941 and the Supreme Court Bar in
1955. He practiced law with the Los Angeles firm of O'Melveny & Myers in 1941 and from
1946 to 1954. From 1942 to 1944 he was an attorney with the Office of Price Administration
and served as Associate Counsel for Northrop Aircraft, Inc. (now Northrop Corporation)
from 1944 to 1946.

'S
John R. Evans

John R. Evans was swom in as a member of the Commission on March 3, 1973, filling out
the unexpired term of Jamnes J. Needham. His current five year term expires June 5, 1983.
Mr. Evans was a member of the Professional Staff of the (1.S. Senate Committee on Banking,
Housing and Urban Affairs from June 1971 to March 1973, and served as minonty staff
director from July 1964 to June 1971.

Mr. Evans was born in Bisbee, Arizona on June 1, 1932. He received his B.S. degree in
Economics in 1957 and his M.S. degree in Economics and his Secondary Teaching Cer-
tificate in Business in 1959 from the University of Utah.

Mr. Evans came to Washington in February 1963 as Economics Assistant to Senator
Wallace F. Bennett of Utah. Prior to that he had been a Research Assistant and later
Research Analyst at the Bureau of Economics and Business Research at the University of
Utah, where he was also an Instructor of Economics during 1962 and 1963.



Barbara S. Thomas

Barbara S. Thomas was sworn in as a member of the Commission in a White House
ceremony held October 21, 1980. The 58th person appointed to the Commission, she is
now serving for the term of office expiring June 5, 1985.

A corporate and securities lawyer, Ms. Thomas became a partner of Kaye, Scholer, Fier-
man, Hays & Handler, a New York law firm, in January 1978. She had been an associate of
the firm since 1973 and an associate of the Paul, Weiss, Rifland, Wharton & Garrison firm,
also of New York, from September 1969 to April 1973.

Ms. Thomas is a member of the Securities Regulation Committee of the New York State
Bar Association, the Committee on Federal Regulation of Securities of the American Bar
Association, and the Intemational Bar Association. In addition, prior to joining the Com-
mussion, Ms. Thomas was Chairman of the Corporation Law Committee of the Association
of the Bar of the City of New York. She is also a member of the Board of Overseers of the
Wharton School of Finance at the University of Pennsylvania, the University of Pennsylvania
Alumni Council on Admissions, the Economic Club of New York, and the Financial
Women's Association of New York. She also serves as a Trustee for the University of
Pennsylvania Alumni Association of New York City.

Ms. Thomas was born in New York City on December 28, 1946. She is a graduate of New
York University School of Law, J.D. 1969, cum laude, where she placed second ina class of
323, was a member of the Order of the Coif, and was an editor of the New York University
Law Review. A John Norton Pomeroy Scholar, she received the Jefferson Davis Prize in
Public Law and American Jurisprudence Prizes for Excellence in 15 (out of 28) subjects,
and was on the Dean'’s List every semester. In 1966, she earned a B.A., cum laude, in history
from the University of Pennsyivania.

Bevis Longstreth

Bewis Longstreth took the oath of office as the 60th member of the Securities and Ex-
change Commission on July 29, 1981, filling a term which expires on June 5, 1982.

Since 1962, Mr. Longstreth has practiced law with the New York firm of Debevoise &
Plimpton. He was admitted to partnership in that firm in 1970. He specializes in corporate
securities and real estate finance law, bankruptcy and business work-outs and notfor-profit
law.

Mr. Longstreth was a Lecturer at Columbia Law School from 1975 until his appointment
to the Commission, teaching a seminar on the corporation in modem society. He has
lectured on vanous securities and corporate law topics at the Practising Law Institute and
other seminars and has written numerous articles on business-related subjects. Mr. Long-
streth has served on the boards of a number of charitable and educational organizations
active in the New York area.

Mr. Longstreth was born in New York City in 1934 and grew up in Princeton, New Jersey.
He graduated from Princeton University in 1956 (B.S.E.) and from Harvard Law School in
1961 (LL.B). From 1956 to 1958 he served in the U.S. Marine Corps.
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Regulation of the Securities Markets

Securities Markets, Facilities and
Trading

The National Market System—During
the past fiscal year, continued progress was
made in the development of a national
market system. Most significantly, the
Commission had the opportunity to ob-
serve the first full year of trading pursuant to
Rule 19¢-3 under the Securities Exchange
Act of 1934 (Exchange Act), which pre-
cludes the application of off-board trading
restrictions to certain securities that be-
came exchange-listed after April 26, 1979,
and issued its first monitoring report on
trading under that rule. In addition, sig-
nificant progress was made during the year
in establishing an automated trading link
between the exchange and over-the coun-
ter (OTC) markets in securities subject to
Rule 19¢-3.

Rule 19¢-3 became effective on July 18,
1980.! Its effect is generally to allow broker-
dealers who are members of exchanges to
deal as principal in the OTC market in
securities which became listed on an ex-
change after April 29, 1979. On August 25,
1981, the Commission issued its first moni-
toring report on the operation and effects of
the Rule? Among other things, that report
examined the characteristics of trading
under Rule 19¢-3, the surveillance of that
trading by the National Association of Se-
curities Dealers, Inc. (NASD), and the im-
pact, to date, of Rule 19¢c-3 on market
quality. The report indicated that there had
been limited OTC trading underRule 19¢-3,
and that, while the results of that trading
were inconclusive, the rule did not appear
to be having an adverse effect on the quality
of markets for securities subject to the rule.
The report concluded that a more signifi-
cant analysis of trading under Rule 19¢-3

would have to await implementation of an
automated link between the exchange and
OTC markets for trading securities subject
to Rule 19¢-3.

The Commission has frequently at-
tempted, over the past two years, to en-
courage the industry to voluntarily develop
a linkage between the OTC and exchange
markets. On April 21, 1981, the Com-
mission issued an order which requires es-
tablishment of an automated link between
the Intermarket Trading System (ITS), a
trading system operated jointly by certain
national securities exchanges,® and the
NASD’s Computer Assisted Execution Sys-
tem (CAES). The linkage, which will be
applicable to trading in securities subject
to Rule 19¢-3, must be in place by March 1,
19824 In issuing the order, the Com:
mission stated that the interface will permit
market professionals trading in Rule 19¢-3
securities to route orders efficiently be-
tween exchange and OTC markets, and will
therefore significantly further the goals of
a national market system. At the close of
the fiscal year, the ITS participants and the
NASD were continuing their work in prepa-
ration for the interface.

Previously, on February 10, 1981, the
Commuission approved the admission of
the Cincinnati Stock Exchange (CSE) to
membership in the ITS and the establish-
ment of a manual link between the CSE's
automated National Securities Trading
System and the [TS.? That interface, as well
as the [TS-NASD linkage, will increase the
opportunities for brokers to secure the best
execution of their customers’ orders and
will enhance marketmaker competition
and efficient pricing. In particular, the Com:-
mission believes that these two interfaces
are critical to achieving the Commission's
goals of eliminating “tradethroughs”



(which are orders executed in one market
at a price infenor to the quotation being dis-
played in another market) and ensunng
nationwide price protection of limit orders
in secunties traded through ITS.

In a further effort to eliminate the adverse
effects of trade-throughs, on April 9, 1981,
the Commission approved proposed rule
changes submitted by the ITS participants
which addressed the problems created by
trade-throughs.® Those rules require ITS
members to avoid initiating a trade-through
in an ITS eligible security. In the event that
a trade-through with respect to an agency
order does occur, and the aggrieved party
makes a timely complaint, it is the responsi-
bility of the party who initiated the trade-
through to take corrective action in ac-
cordance with the prowvisions of the rules.
In addition, by the close of the fiscal year,
the [TS participants had reached agree-
ment, n principle, on rules which would
provide price protection to limit orders in
securities traded through the ITS. The
Commuission expects that those rules will
be implemented n the forthcoming fiscal
year. The Commussion believes that the
trade-through rules and the limit order
protection rules are significant steps in
achieving the national market system en-
visioned by Congress in the Securities Act
Amendments of 1975 (1975 Amend-
ments).

The Commission also took an initial step
toward including certain securities traded
solely in the OTC market in national market
system facilities. On February 17, 1981, the
Commussion adopted Rule 11Aa2-1 under
the Exchange Act which provides for the
designation of certain secunties traded in
the OTC market as “natonal market sys-
tem secunties”.” The primary effects of
such designation at the present time are the
requirements that transactions in such
securities be reported in a real time system
and that quotations for such secunties be
firm as to the quoted price and size. Under
the rule, approximately 50 of the most
actively traded OTC stocks will be desig-
nated as national market system securites
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on March 1, 1982, Approximately 650 add-
tional OTC stocks will be eligible for such
designation, upon application of the 1ssuer,
beginning on August 1, 1982. Following
the adoption of Rule 11Aa2-1, on July 24,
1981, the NASD filed a rulemaking petition
with the Commission, proposing a number
of amendments which, among other
things, would increase to approximately
1,450 the number of securities eligible for
designation upon issuer application. In
proposing those amendments, the NASD
indicated that it had concluded that the
designation of national market system
securities will have a substantial and long
lasting impact on the OTC market. The
NASD also believes such designation, and
the accompanying dissemination of last
sale information, will be highly desired by
many NASDAQ companies. (After the
close of the fiscal year, on October 1, 1981,
the Commission published the NASD's
proposals for public comment.8

On February 26, 1981, the Commission
adopted Rule 11Aa3-2 under the Exchange
Act, establishing procedures and require-
ments for joint industry plans in connection
with planning, developing, operating or
regulating a national market system or its
facilities.® Rule 11Aa3-2 specifies proce-
dures for filing and amending national
market system plans (including amend-
ments initiated by the Commission) and
establishes certain minimum procedural
and substantive requirements applicable to
such plans.

On February 27, 1981, the Commission
proposed amendments to Rule 11Acl-1
under the Exchange Act governing the
collection and disseminaton of quotation
information.!® The proposed amendments
would, under certain circumstances, per-
mit regional exchange specialists and third
market makers to disseminate quotations
on a voluntary, rather than mandatory
basis. In proposing the amendments, the
Commission stated its preliminary belief
that the amendments would eliminate un-
necessary regulatory burdens on second-
ary market makers and enchance the



accuracy and reliability of quotation infor-
mation. At the close of the fiscal year, the
Commission was analyzing the comments
received in response to the proposed
amendments to Rule 11Acl-1, and was
considering further action with respect to
it.

Monitoring Commission Rules—As
discussed earlier in this section, the Com-
mussion’s Directorate of Economic and
Policy Analysis has developed and im-
plemented a program to monitor the op-
eration and effects of Rule 19¢-3 under the
Exchange Act.!! (The rule precludes ap-
plication of off-board trading restrictions to
securities which become exchange-listed
after April 26, 1979.) The first monitonng
report prepared by the Directorate and the
Division of Market Regulation, published
dunng the fiscal year, focused upon major
areas of concern to the industry and the
Commission.!? Specifically, the report dis-
cussed, in part, the volume trends in se-
curities elgible for trading pursuant to the
rule, the characteristics of order flow n
those securities, and the impact of the rule
on market quality and execution quality.

In conjunction with the Commission’s
ongoing program to monitor the national
market system facilities, the Directorate
published in February 1981, “A Monitoring
Report on the Operation of the Intermarket
Trading System,” and in May 1981, “A
Monitoring Report on the Operation of the
Cincinnati Stock Exchange National Se-
curities Trading System.” These reports
were designed to provide the Commission,
and the securities industry, with an analysis
of the impact of the Intermarket Trading
Systemn and the National Securities Trading
System on, the routing of order flow, inter-
market competition, and the qualty of
markets.

National System for Clearance and
Settlement of Securities Transactions—
During the fiscal year, substantial progress
was made in the Commission’s effort to
foster development of a national system
for clearance and settlement of securites
transactions. The staff completed its review

of the two 1ssues remanded by the United
States Court of Appeals for the District of
Columbia Circuit in Bradford National
Clearing Corporation v. Securities and
Exchange Commission.!* In that decision,
the court affiimed the Commission’s
decision granting the applicaton of
National Securities Clearing Corporaton
(NSCC) for registration as a clearing
agency. The Commission has viewed that
registration as a key step in achieving a
national clearance and settlement system.
The two 1ssues remanded by the court for
further consideration by the Commussion
were: (a) NSCC's selection of Securities
Industry Automation Corporation (SIAC) as
the facilities manager of its consolidated
system without competitive bidding; and
(b) NSCC's use of geographic price mutu-
ahzaton (GPM) GPM s the practice of
charging all participants the same fee re-
gardless of whether the participants deal
with the cleanng agency at its main facility
or through a branch office

After extensive review of comment
letters, reports and other available nfor-
mation, the Commission affirmed in sub-
stance both its decision authonzing NSCC
to use GPM and NSCC's selection of SIAC
as faciities manager without the use of
competitive bidding 4

The Commission completed its review of
and approved a proposed rule change sub-
mitted by NSCC that would establish
automated comparison and clearance
systems for municipal secunties.'”> The
approved system (a) enables municipal
secunties brokers and dealers to compare
transactions through a central entity rather
than having to relate directly to each broker
and dealer with whom they execute trans-
actions; (b) increases standardization in the
processing of transactions in municipal se-
cunties; and (c) provides the settlement
and financial benefits that accrue from the
netting of transactions in the same secunty.
On the basis of a request from Bradford
Securities Processing Services, Inc.
(BSPS), the Commission also terminated
the authority of BSPS to operate an auto-
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mated comparison and clearance system
for municipal securities.'® Finally, the Com-
mission reviewed and approved a pro-
posed rule change by the Depository Trust
Company that established depository
facilittes for municipal bonds, including
municipal bonds in bearer form.!”

Progress toward an increasingly com-
prehensive and efficient national system
was also evidenced in other areas. For ex-
ample, during the fiscal year, the Com-
mission completed a review of and ap-
proved a proposed rule change by The
Options Cleanng Corporation that estab-
lished systerns for the issuance, clearance
and settlement of options on Government
National Mortgage Association Securities
(GNMAS) '8 Also, Pacific Depository Trust
Company enhanced its institutional de-
livery system to provide for the delivery and
acceptance of trade confirmations among
brokers and their institutional customers
through the depository.

Options Trading—During the fiscal
year, the Commission took several actions
designed to reduce the regulation of stan-
dardized options and permit the orderly
expansion of options trading. As previously
reported, on March 26, 1980, the Commus-
sion terrminated the moratorium on ex-
pansion of the standardized options mar-
kets, which had been In effect since July
15, 1977. Simultaneously, the Commission
announced its determination to begin to
consider on a casebycase basis ex
pansionary self-regulatory organization
rule proposals relating to options.'? In this
connection, on October 22, 1980, the
Commission approved three sets of pro-
posed rule changes submitted by the op-
tions exchanges and the NASD to modify
or eliminate certain regulations pertaining
to options trading. First, the Commission
approved proposals by the options ex-
changes and NASD to rescind therr “re-
stricted options™ rules, which, subject to
certain enumerated exceptions, generally
prohibited opening transactions in deep-
outofthe-money options (Le., options
whose exercise pnices are substantially
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away from the current market price of the
underlying security).?® Second, the Com-
mission approved proposals by the options
exchange to increase position and exercise
hmits from 1,000 to 2,000 contracts.?!
Finally, the Commission approved mods-
fications of options exchange policies
which enabled the exchanges to reduce the
intervals between options exercise prices
and which gave the exchanges additional
flexibility with respect to the introduction
of new options series.?

Rule changes proposed by certain of the
options exchanges providing stll further
flexibility in the introduction of new options
senes were approved by the Commission
on September 15, 1981.2 During the fiscal
year the Commission also approved rule
changes eliminating the requirement
that exchange member firms automatically
submit monthly reports of uncovered short
options positions, requiring instead that
such reports be submitted only upon
request.?

The Commussion has approved, or is
actively considering, exchange proposals
to trade a variety of new options products.
On February 26, 1981, the Commission ap-
proved a proposed rule change of the
Chicago Board Options Exchange, Inc.
(CBOE) to trade standardized options on
mortgage pass-through certificates guar-
anteed by the Government National Mort-
gage Association (GNMAs).?> The proposal
was approved after the Commussion solic-
ited comments?® and received the views of
more than 80 persons, including GNMA,
the Treasury Department, the Federa!l Re-
serve Board and other interested govern-
ment agencies. Commentators generally
were strongly supportive of the proposal,
many stating that the availability of GNMA
options would facilitate capital formation in
the housing and related financial markets.?”
The Commission’s approval order, how-
ever, has been challenged in court by the
Chicago Board of Trade, which contends
that the Commission lacked the authority
to approve the CBOE proposal.?® At the
end of the fiscal year, no decision had been



reached on the petition for review of the
Commission order.

In addition to the CBOE proposal, the
Commission has received a proposal from
the New York Stock Exchange (NYSE) to
trade options on GNMAs.2® The Commis-
sion also has received proposal from the
American Stock Exchange (Amex), CBOE
and NYSE to trade options on various
United States Treasury securities,® and
from the Philadelphia Stock Exchange
(Phix) to trade options on certain foreign
currencies.? These proposals have been
published for public comment® and at the
close of the fiscal year were under review. In
addition, the Commission has received pro-
posals from the Pacific Stock Exchange
(PSE) and Amex to trade options on gold
currency and on gold and silver bullion
value demand promissory notes, respec-
tively.33

Finally, Trans Canada Options, Inc.
(TCO), which issues and performs clearing
and related functions with respect to stand-
ardized options traded on the Montreal
and Toronto Stock Exchanges, is seeking
to register those options with the Commis-
sion for sale in the United States.>* At the
end of the fiscal year, the Commission was
reviewing the TCO registration statement
to assure that it adequately disclosed the
terms, risks and other characteristics of
TCO options and the trading of TCO op-
tions. (On November 2, 1981, the Commis-
sion declared the registration statement
effective).

Option Transactions During Under-
written Offerings—On March 6, 1981, the
Comrmission authorized 1ssuance of two
staff letters setting forth the interpretative
and enforcement positions of the Divisions
of Market Regulation and Corporation Fi-
nance regarding the application of certain
provisions of the Federal securities laws to
transactions involving exchange-traded op-
tions by participants in an underwriting of
the security underlying such options.?> The
letters addressed the application to these
transactions of Sections 2(11) and 5 of the
Securities Act of 1933 (Securities Act) and

Section 10(b) of the Exchange Act, and
Rule 10b-6 thereunder.

Issuer Repurchases—On October 17,
1980, the Commission published a release
asking for public comment on a revised ver-
sion of proposed Rule 13e-2.36 If adopted,
proposed Rule 13e-2 would regulate pur-
chases of an issuer's securities by or on be-
half of an issuer and certain other persons.
As proposed, the rule would generally limit
the time, price and volume of such pur-
chases. It also would impose disclosure re-
quirements that would pertain to repur-
chase programs of substantial size. In addi-
tion, the rule subjects issuers and certain
other persons to a general antifraud provis-
ion in connection with their purchases of an
issuer's common or preferred stock. The
proposed rule is designed to assure that the
trading markets are free from control and
domination by the issuer and certain other
persons. It had previously been published
for comment in 1970 and 1973.

Short Tendering of Securities—On Au-
gust 21, 1981, the Commission withdrew
its previously proposed amendments to
Rule 10b4 under the Exchange Act. The
rule was adopted in 1968 for the purpose of
prohibiting a practice known as “short ten-
dering” (i.e., tendering more shares than a
person owns in order to avoid or reduce the
risk of pro rata acceptance in tender offers
for less than all the outstanding securities of
a class or series).?” The Commission also
announced that it was requesting com:-
ment on two alternative proposals. Thefirst
would amend the rule to (a) impose add:-
tional ownership requirements for persons
tendering securities in response to tender
offers; (b) clarify the application of existing
provisions of the Rule; and (c) limit the type
of offers to which the Rule applies. The al-
ternative proposal would deregulate “'short-
tendering” entirely.

Market Manipulation—On February
17,1981, the Commussion announced that
it had adopted amendments to Rule 10b-6
under the Exchange Act,* which generally
prohibits trading by persons interested in a
distribution of securities. These amend-
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ments except from the application of the
rule, distributions of securities pursuant to
employee or shareholder plans sponsored
by an issuer or its subsidiaries. These distri-
butions generally do not present the poten-
tial for manipulative abuse that the rule was
designed to prohibit.

Regulation of Brokers, Dealers,
Municipal Securities Dealers and
Transfer Agents

Regulatory Burdens on Small Broker-
Dealers—The Commission is aware of
the need to assess and balance the costs
and competitive impact of its regulations
on small brokers and dealers. Accordingly,
in adopting new rules and amending
others, the Commission carefully weighs
the investor protection benefits and other
statutory goals against the burdens which
will be imposed upon competition. More-
over, the Commission strives to tailor its
regulatory requirements to particular busi-
ness practices so as to avoid imposing un-
necessary regulatory burdens. These ef-
forts are particularly beneficial to the small,
more specialized firms.

In addition, on September 19, 1980, the
Regulatory Flexibility Act (RFA)} was
adopted by Congress.*® The RFAamended
the Administrative Procedure Act to require
that agencies examine the impact of pro-
posed rules on small entities, as defined in
the RFA, and consider alternative require-
ments that could accomplish the stated ob-
jectives of the applicable statutes. Although
the RFA defines the term “small entity” by
reference to industry size standards estab-
lished by the Small Business Administra-
tion (SBA), Congress recognized that those
size standards may be inappropriate in dif-
ferent regulatory contexts. It authorized
agencies to adopt, after public comment
and consultation with the SBA, different
definitions for affected industries. In that re-
gard, the Commission, on March 30, 1981,
proposed for comment definitions of the
terms “small business” and “small busi-
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ness organization” as those terms relate to
organizations and entities that are subject
to regulation by the Commission.4¢

Broker-Dealer Reporting Require-
ments—On February 11, 1981, the Com-
mission adopted amendments to Part | of
Form X-17A-5, the Financial and Opera-
tional Combined Uniform Single Report
(FOCUS Report) required to be filed by
brokers and dealers, and related Rule 17a-5
under the Exchange Act*' The amend-
ments to Part | of the FOCUS Report are de-
signed to reorganize the form so that it fol-
lows a more logical progression froman ac-
counting and operational standpoint. In ad-
dition, the Commission has issued instruc-
tions useful to completion of Part I. These
changes should enable the Commission to
more effectively and efficiently monitor the
financial condition of brokers and dealers
and also to reduce the overall reporting bur-
den on the brokerage community.

Using FOCUS data submitted by brokers
and dealers, the Directorate of Economic
and Policy Analysis produced last year its
third annual Staff Report on the Securities
Industry in 1980. The report’s purpose is
to provide the Commission with a compre-
hensive factual basis on which to ascertain
the effects of regulatory changes on the in-
dustry and investors. This report analyzes
the financial results of the securities indus-
try, and centers on the performance and fi-
nancial structure of various industry seg-
ments. An examination of changes in the
macro economy and their impact on the
securities industry in 1980 is presented
along with a comprehensive analysis of the
securities industry as a whole. Discussions
of discount broker-dealers are included in
addition to analyses of securities firms clas-
sified according to type of business con-
ducted and exchange membership. Also
presented is a section on recent industry
trends and developments which contains
information on concentration, diversifica-
tion and commission rate trends.

On August 31, 1981, the Commission
proposed for comment a new rule under
the Exchange Act, Rule 17a-8,% that would



incorporate by reference existing Treasury
regulations promulgated under the Cur-
rency and Foreign Trarisactions Act of
1970. These regulations, among other
things, require brokers and dealers to make
reports and maintain records on domestic
currency transactions of more than
$10,000 and the import and export of cur-
rency and monetary instruments of $5,000
or more. The Currency Act and the Trea-
sury regulations are designed to assist in
discovering violations of Federal laws that
are difficult to detect because of vanous
practices, including the use of foreign bank
accounts and the “laundering” of funds
through domestic businesses. The Trea-
sury regulations delegate to the Commis-
sion, with respect to brokers and dealers,
the responsibility for assuring compliance.
The proposed rule is the most appropriate
means of enabling the Commission and
the self-regulatory organizations (SROs) to
enforce these regulations. Since - brokers
and dealers already must comply with the
Treasury regulations, it would not impose
any new regulatory burdens.

Financial Responsibility Require-
ments—The uniform net capital rule*3is an
integral part of the Commission's financial
responsibility program designed to ensure
that brokers and dealers have on hand at all
times sufficient amounts of liquid assets to
promptly satisfy the claims of customers.
The rule, in essence, requires brokers and
dealers to maintain specified levels of net
capital in relation to their aggregate indebt-
edness. In the case of brokers or dealers
electing an alternative method of comput-
ing net capital, it would be in relation to ag-
gregate debit items computed in accord-
ance with the reserve formula under the
Commission’s customer protection rule.
Since its inception in 19754 the uniform
net capital rule has continually been modi-
fied in response to changing industry con-
ditions and the regulatory environment. In
this regard, the Commission, on October 9,
1980, proposed for comment revisions to
the rule which will substantially reduce capi-

tal requirements for those brokers and deal-
ers electing the alternative method of com-
puting net capital.** These proposed revi-
sions include a lowering of the ratio of re-
quired net capital to aggregate debit items
computed in accordance with the reserve
formula under the Commission'’s customer
protection rule, as well as a reduction inthe
minimum net capital requirement under
the alternative method.

The Commission also proposed to elim-
inate certain items from the reserve for-
mula which would serve to further reduce
the amount of net capital required under
the alternatve method. In addition, the
Commission solicited comment on a
broad range of questions in an effort to ini-
tiate a dialogue with the securities industry
which might lead to a refashioning or even-
tual elimination of certain of the financial
responsibility rules.

Also, on October 9, 1980, the Com-
mussion proposed for comment revisions
to the uniform net capital rule which would
increase the percentage deductions from
net worth (“harcuts”) for certain debt
securities held in the proprietary or other
accounts of the broker or dealer.4¢ This pro-
posal is in response to the recent sharp fluc-
tuation in the market value of these securi-
ties which consistently have exceeded the
“haircuts” prescribed under the rule. The
Commission, however, also is soliciting
comments on whether and to what extent
these deductions should be reduced by
hedging positions in financial futures or se-
curities of a different issuer.

In an attempt to reduce the burden of
computing net capital on brokers and deal-
ers who also are registered with the Com-
modity Futures Trading Commission
(CFTC), as futures commissions mer-
chants, on July 9, 1981 the Commission
adopted amendments to Appendix B of the
uniform net capital rule relating to capital
charges taken in connection with commod-
ity transactions.*” The amendments to
Appendix B were adopted In response to
the “silver crisis” of 1980, and conform the
Commission's rule to certain recent
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amendments adopted by the CFTC to its
net rule. Basically, the amendments require
brokers and dealers to take capital charges
for undermargined customer commodity
accounts or debit/deficit commodity ac-
counts sooner than under the old provision.
In addition, the amendments require that
non-cash items used to collateralize a com-
modity related receivable or used to mar-
gin, guarantee or secure a commodity fu-
tures account be valued at a substantial dis-
count from their market value.
Regustration Requirements—Form U4,
the Uniform Application for Securities and
Commeodities Industry Registration, is the
personnel form that the Commission re-
quires a registered broker or dealer who
is not a member of a registered national
secunties association to file on behalf of its
associated persons. Form U4 1s also
accepted as a uniform application form
for associated persons by 46 states, all
of the national securities exchanges and
the NASD. On December 17, 1980. the
Commussion adopted previously proposed
revisions to Form U4%. The revisions
included changes in format to improve
clarity and to eliminate duplicative in-
formation. In addition, new questions have
been added in order to include information
required by the 1975 Amendments and
Item 10(a) of Form BD.
Self-Underwriting by SECO Broker-
Dealers—On August 20, 1981 the Com-
mission proposed to amend Rule 15b10-9,
the so-called “self-underwriting” rule, which
prohibits a broker-dealer that is not a mem-
ber of a registered securities association
(SECO broker-dealer) from underwriting or
otherwise participating in any public offer-
ing of its own securities or the securities of
an affiliate unless several conditions are
met*® The proposed amendment would
create a conditional exception to that rule
for SECO brokerdealers that limit their
business to participation in the offer and
sale of securities issued by an affiliate that
is not a brokerdealer. The proposed
amendment would essentially codify the
disclosure conditions imposed by the Com-
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mission in granting exemptive requests to
certain SECO broker-dealers.

Broker-Dealer Examinations—The Di-
vision of Market Regulation’s Branch of
Broker-Dealer Examinations has primary
responsibility for planning and coordinat-
ing the Commission’s broker-dealer exam-
ination programs. During the fiscal year,
the Commission’s regional offices, under
the direction of the branch, conducted 202
routine SECO broker-dealer examinations,
716 oversight or cause examinations of
broker-dealers, and 457 post-effective con-
ferences with newly registered broker-deal-
ers. The regional offices also reviewed, with-
in 15 days of receipt, approximately 7,800
financial reports filed by broker-dealers with
the regional offices.

During the fiscal year, the branch initia-
ted formal periodic reviews of each regional
office’s broker-dealer examinations pro-
gram. These reviews resulted in improved
program planning and effectiveness, and
made it possible to identify potential regu-
latory problems quickly and respond ac-
cordingly. In addition, the branch directed
and participated in an examination of a ma-
jor wirehouse which was conducted by the
staff of several regional offices. This exam-
ination established the feasibility of such
interregional examinations of broker-deal-
ers. The branch also initiated a joint region-
al office and Division pilot project whereby
examiners can be provided on-line access
to historical price and volume data on all
NASDAQ listed and several thousand over-
the-counter securities.

In addition, two conferences were con-
ducted for senior regional office regulatory
staffs in order to discuss various regulatory
developments and problems. These con-
ferences resulted in a number of improve-
ments in the Commission’s examination
program.

Two, two-week training programs for
new and senior securities compliance
examiners were also held. The program for
new examiners covered an overview of the
Exchange Act, methods for examining a
broker-dealer's records (particularly for



compliance with net capital customer pro-
tecton and sales practice rules). The pro-
gram for senior examiners concentrated on
examination techniques for the in-depth re-
view of broker-dealer sales practices.

Municipal Securities Brokers and
Dealers—Although the Commussion did
not adopt any rules or regulations with re-
spect to municipal securities dealers,
amendments to Form MSD, the form used
by municipal securites dealers that are
banks or separately identifiable depart-
ments or divisions of banks, became effec-
tive during the year. These amendments
conform a definition iIn Form MSD to a de-
finition in a rule of the Municipal Securi-
ties Rulemaking Board (MSRB), and aliow,
under certain circumstances, a reduction in
the number of different forms required to
be filed by bank municipal securities
dealers.

The Commission also continued to con-
sult with the bank regulatory agencies with
respect to bank municipal secunties activi-
ties, and in addition, the Commission staff
issued several no-action and interpretative
letters with respect to securities activities
by municipal securities brokers and deal-
ers.

Lost and Stolen Securities—The Lost
and Stolen Securities Program, which in-
cludes nearly 18,000 securities organiza-
tions, Federally-insured banks, and non-
bank transfer agents as participants, uses
a data bank to monitor missing securities.
Participants use the system to validate the
authenticity and ownership of the certifi-
cates coming into their possession. On
April 7, 1981, the Commission released a
staff report containing comprehensive gen-
eral statistical information regarding the
operation of the Program for calendar year
1980. As stated in that report, the Securi-
ties Information Center, the Commission’s
designee to operate and maintain the com-
puterized data base of missing, lost, count-
erfeit and stolen secunities, received reports
of loss, theft or counterfeiting concerning
approximately 290,000 certificates valued
at approximately $1 2 billion. As of Decem-

ber 31, 1980, the aggregate netvalue of the
data base since the inception of the pro-
gram was approximately $3.6 billion.

Securities Investor Protection Corpora-
tion—The Secunties Investor Protection
Act of 1970 (SIPA)® provides certain pro-
tections to customers of brokers and deal-
ers that fail to meet their obligations to their
customers. SIPA is administered principally
by the Securities Investor Protection Cor-
poration (SIPC), a non-profit membership
corporation, the members of which are,
with limited exceptions, registered brokers
and dealers. SIPCis funded through assess-
ments on its members, although it may bor-
row up to ¥1 billion from the United States
Treasury under certain emergency cond-
tions.

Dunng fiscal year 1981, Congress
adopted amendments to SIPA®! that in-
creased the level of customer protection
provided by SIPA to $500,000 (from the
previous level of $100,000), not more than
$100,000 (previously $40,000) of which
may be for cash claims.

Transfer Agents—On December 30,
1980, the Commussion announced the
adoption of amendments to Rule 17Ac2-1
under the Exchange Act and Form TA-1,
the uniform transfer agent form.>? These
amendments eliminated the requirement
that a transfer agent registered with the
Commission file annual updates to the in-
formation contained in Schedule B of
Form TA-1. Schedule B requires registered
transfer agents to list, among other things,
securities for which they performed transfer
agent functions and the capacities in which
they acted for those securities. The Com:-
mission determined that the cost to collect
and update that information by transfer
agents and the cost to process it by the
Commussion outweighed the regulatory
benefit of that information to the Com-
mission.

Oversight of Self-Regulatory
Organizations

Surveillance and Compliance Inspec-
tions—During the fiscal year, the Commis-
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sion staff continued its comprehensive in-
spection program of the Nation's securities
markets. The purpose of this program is to
evaluate, on an ongoing basis, the adequa-
cy of market surveillance, compliance, dis-
ciplinary and operational programs of all
the national securities exchanges and the
NASD.

A total of 12 inspections focusing on
market surveillance were conducted during
the fiscal year. These inspections included
an overall review of the equity trading pro-
grams of the BSE, MSE, the NASDAQ trad-
ing program of the NASD, the PSE and the
Phix. The staff also inspected the NYSE and
Amex programs for evaluation of specialist
performance and the disciphnary pro-
grams of these exchanges. In addition, the
staff continued to monitor the programs of
the NYSE in developing a complete audit
trail for stock trading on its floor. Finally, the
staff conducted a complete review of op-
tions trading programs at the PSE and the
Phix.

A total of seven inspections focusing on
SRO compliance programs were con-
ducted in the fiscal year. These inspections
encompassed reviews of such program
areas as routine and cause examinations,
financial surveillance, and discipline of
broker-dealers by SROs.

The Commission’s inspection program
disclosed progress at several of the SROs
in addressing surveillance deficiencies
found during earher inspections. Factors
which contributed to enhanced market sur-
veillance programs included additional
staffing, upgraded or refined computerized
surveillance capacity, and better proce-
dures among the SROs for exchanging
surveillance information. Nevertheless, the
inspection program disclosed some signifi-
cant surveillance deficiencies at certain of
the SROs. These deficiencies were attrib-
utable to such factors as inadequate
trading information and data gathering
systems to detect specific types of trading
violations and, in some instances, the
failure to optimize the use of existing
trading information for surveillance pur-
poses. Finally, the inspection program
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disclosed laxity in the prosecution of some
categories of trading violations at certain of
the SROs. The SROs were asked to address
these problems and throughout the fiscal
year significant corrective actions were
taken by several of them.

In February 1981, the staff completed
inspections of the stock and options
trading programs of the Phix. These inspec-
tions disclosed various deficiencies in the
administration and conduct of surveillance
activities for both stock and options trading.
In July 1981, the Phix submitted a detailed
plan to remedy each of the concemns raised
by these inspections. The Commission
staff has planned a series of inspections in
fiscal year 1982 to monitor the enhance-
ment of surveillance programs at the Phlx.

In August 1981, the staff completed a
comprehensive inspection of the NASD's
market surveillance and disciplinary pro-
grams respecting OTC trading in stocks
quoted in the NASDAQ system. This in-
spection disclosed certain systemic weak-
nesses that exist because OTC trading in
NASDAQ securities takes place without the
reporting of individual trades in such securi-
ties. This situation will change somewhat
during the next fiscal year with the
commencement of last-sale transaction
reporting for approximately the 50 most
active NASDAQ stocks. The staffs of the
Commission and the NASD will be meeting
to discuss implementation of improved
surveillance procedures as a result of last-
sale reporting and other automated en-
hancements proposed by the NASD that
will expand the scope of trading informa-
tion readily available for surveillance
programs.

Inspections conducted during the
previous fiscal year disclosed that a com-
plete transaction audit trail was essential for
the NYSE to conduct adequate surveillance
of stock trading on its floor. During fiscal
year 1981, the Commission staff con-
ducted a series of inspections to monitor
the NYSE's efforts to develop data gather-
ing systems needed to create an accept-
able transaction audit trail. The NYSE



expects to implement a pilot program pro-
viding a complete audit trail in a limited
number of stocks by December 1981.
During fiscal year 1982, the Commussion
staff will monitor expansion of the pilot
program to additional stocks as well as the
refinement of surveillance procedures
made possible by the capture of additonal
trading information through the pilot
program.

In fiscal year 1980, the Commission
instituted an administrative proceeding
against the BSE for failure to develop and
employ adequate surveillance procedures
to detect certain trading violations by BSE
specialists. That matter was settled with the
BSE undertaking to implement corrective
procedures. An inspection conducted in
March 1981 verified the implementation of
those procedures.

At the end of the fiscal year, inspections
that were in progress included the discipli-
nary programs of the Amex and NYSE as
well as an inspection of the CBOE’s market
surveillance and disciplinary programs.

Since September 1980, the staff has con-
ducted inspections of the operations of
NASD Distnct Offices located in New York
City, New Orleans and Denver. The focus of
these inspections was the overall quality of
the NASD's programs to insure compli-
ance by its member firms with the secun-
ties laws. Specifically, the staff reviewed all
NASD District programs, including not
only the District Offices’ routine examina-
tion programs, but also their programs for
(a) investigating customer complaints and
terminations of registered representives
from employment for cause; (b) moni-
toring the financial condition of member
firms; (c) processing Regulation T exten-
sion requests; and (d) disciplining member
firms. In these inspections, the Commis-
sion's staff found that those offices general-
ly appeared to be executing their routine
examination programs with reasonable
thoroughness. However, the staff identified
several areas in which remedial attention
was needed to cure problems in the exami-
nation program.

The staff also conducted an inspection of
the CBOE, which was similar in scope to
the NASD District Office inspections. The
staff found that the CBOE had made a
commendable commitment of its re-
sources to its compliance programs,
although some areas in need of improve-
ment were noted.

During the fiscal year, the staff con-
ducted an inspection in which it reviewed
the NASD's examination procedures for
enforcing compliance with its self-
underwriting rule proposal. The staff also
conducted an inspection of the NYSE's
financial surveillance program for the
purpose of assessing the impact of certain
proposed amendments to the net capital
rule.

Finally, in fiscal year 1981, the staff con-
cluded a comprehensive complance
inspection of the Phix. In that inspection,
the staff found substantial deficiencies in
the Phix's financial surveillance, disciplinary
and routine and cause examination pro-
grams. Following extensive consultation
with the Commission, the Phlx determined
to reallocate its upstairs member firm com-
pliance responsibilites to the NASD, as
have the other regional stock exchanges, in
order to concentrate resources on its re-
maining regulatory responsibilities, partic-
ularly market surveillance

At the end of the fiscal year, an inspection
of the NYSE's cause examination program
was still in progress.

Mariket Oversight Surveillance System
—The Market Oversight Surveiliance
System (MOSS) 1s an autornated informa-
tion system designed to enhance Commis-
sion oversight of the Naton's secunties
markets.

The Moss project was initiated in August
1978 as a two-part study and design effort.
The study examined the market surveil-
lance capabilities of the Commussion and
the SRO:s. it concluded that, in view of sig-
nificant developments in the complexity,
structure and trading volume in the securi-
ties markets, and in view of the increasingly
sophisticated product mix of the securities
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markets resulting from the introduction of
standardized options trading, the Commis-
sion must improve its oversight and surveil-
lance capabilities. In its review of the project
in 1980, Congress reached a similar
conclusion.>?

In order to evaluate the feasibility of build-
ing a system such as MOSS, the Commis-
sion initiated a pilot project of portions of
the proposed system in New York City
in early 1980. Throughout 1980 and the
early part of 1981, a series of computer
algorithms was designed to detect unusual
trading activity. These algorithms were
tested and refined by monitoring actual
trading in a small number of stocks and
options.

In early 1981, the staff began the process
of converting the computer programs of
the pilot project in order to transfer the sys-
tem to a computer at the Commission’s
headquarters in Washington, D.C. The
transfer was completed in July.

Consistent with its commitrnent to work
closely with the SROs in the development
of MOSS, Chairman Shad invited the presi-
dents and senior staff members of the three
largest exchanges involved in the MOSS
pilot project (the Amex, CBOE, and NYSE)
to attend a series of meetings with Commis-
sion staff members in August to discuss
the possibility of the SROs developing an
altemative to MOSS for the surveillance of
inter-market trading activity. As an out-
come of these meetings, the SROs submit-
ted a proposal to the Commission for the
establishment of such a program to be
operated by the SROs and the implementa-
tion of a complete audit trail of securities
transactions on the NYSE, a keystone of
any effective surveillance effort. The SROs
have begun to implement their proposal
and the Commission is closely monitoring
the progress of the project in order to reach
decisions on the future direction of MOSS.

Pursuant to the requirement in the Con-
gressional budget authorization for MOSS,
the Commission has submitted two reports
to Congress on the project. These reports,
submitted on April 1 and October 1, 1981,
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provide greater detail about developments
in the MOSS project and the proposal from
the SROs to develop a program for surveil-
lance of inter-market trading activity.

National Securities Exchanges—As of
September 30, 1981, ten exchanges were
registered with the Commission as national
securities exchanges pursuant to Section 6
of the Exchange Act: American Stock
Exchange (Amex); Boston Stock Ex-
change (BSE); Chicago Board Options
Exchange (CBOE); Cincinnati Stock Ex-
change (CSE); Intermountain Stock
Exchange (ISE); Midwest Stock Exchange
(MSE); New York Stock Exchange (NYSE);
Pacific Stock Exchange (PSE); Philadeiph-
ia Stock Exchange (Phlx); and Spokane
Stock Exchange (SSE). No exchange is
currently operating under an exemption
from registration as a national securities
exchange.

In connection with the Commission's
oversight of the delisting of securities
traded on national securities exchanges
pursuant to Section 12(d) of the Exchange
Act, during the fiscal year the Commission
granted applications by exchanges to strike
57 equity issues and 18 debt issues from
listing and registration. The Commission
also granted applcations by issuers re-
questing withdrawal from listing and regis-
tration for 25 equity issues and 4 debt
ISsues.

Pursuant to the Commission's responsi-
bility under Section 12(f) of the Exchange
Act, during the fiscal year, the Commission
granted 248 applications by exchanges for
unlisted trading privileges in listed securi-
ties. The Commission also revised its policy
concerning applications for unlisted trad-
ing pnvileges in listed securities. The Com-
mission had previously limited unlisted
trading privileges for listed securities to
securities reported in the consolidated quo-
tation and transaction reporting system (re-
ported securities). However, it determined
to grant unlisted trading privileges in non-
reported securities provided the applicant
exchange certifies that it will provide to ven-
dors last sale reports and quotation infor-



mation for the security, and that such in-
formation will be available on the floor of
the applicant exchange.

During the fiscal year, the Commission
also created a limited exception to its gen-
eral policy to defer any decision regarding
the granting of unlisted trading privileges
in OTC securities pending further develop-
ments in the national market system. The
Commission concluded that it would grant
unlisted trading privileges in OTC securities
in the narrow situation involving a solely
listed reported security subject to an issuer
delisting application where the applicant
exchange has exempted such security
from any applicable off-board trading re-
strictions. In such instances, third markets
makers would be subject to the last sale
reporting requirements of Rule 11Aa3-1
under the Exchange Act>

The national securities exchanges re-
ported to the Commission, pursuant to
Section 19(dX1) of the Exchange Act and
Rule 19d-1 thereunder, 309 final disci-
plinary actions imposing a variety of
sanctions upon member firms and their
employees.

During the fiscal year, the Commission
received from the national exchanges 154
filings of proposed rule changes, pursuant
to Rule 19b4 under the Exchange Act.
Among the significant exchange rule fil-
ings approved by the Commission during
the fiscal year were (a) revisions to Phix
disciplinary procedures® (b) a one-year
pilot program by the PSE relating to the
appointment and evaluation of specialists
and the creation of new specialist posts®
and (c) rule changes by seven national
securites exchanges regarding trade-
throughs and locked-markets on the [TS.57

During the fiscal year, the Commission
concluded proceedings initiated the pre-
vious year to determine whether to disap-
prove proposed rule changes of the NYSE
and Amex to make permanent their rules
goveming registered competitive market
makers (RCMMs) and registered equity
market makers (REMMs), respectively.>®
The Commission found that RCMM and

REMM trading activity did not qualify for the
market maker exemption from the general
exchange member proprietary trading pro-
hibitions of Section 11(a}1) of the Ex-
change Act. Nevertheless, the Commission
determined that, on balance, RCMMs and
REMMs provide the potential for benefits
to their markets. Accordingly, the Com-
mission approved the RCMM and REMM
rules and adopted a rule under Section
11(a)}1XH) of the Exchange Act exempt-
ing RCMM and REMM transactions from
the proprietary trading prohibitions of
Section 11(a)}(1) of the Exchange Act.>®

During the fiscal year, the Commission
approved proposed rule changes filed by
the NYSE® and the Amexs' concerning
their regulatory authority over corporate
affiliates, including foreign affiliates, of their
members. In particular, the rules provide
for third party examination procedures for
certain foreign-domiciled persons. The
Commission found that the examination
procedures reflected good faith efforts to
balance the need for effective surveillance
against what today seems to be appropriate
deference to the laws and customs of
foreign nations.

National Association of Securities
Dealers, Inc.—The NASD is the only na-
tional securities association registered with
the Commission. At the close of the fiscal
year, 3,132 brokers and dealers were
NASD members.

During the last nine months of the fiscal
year, the NASD reported to the Commis-
sion the final disposition of 393 disciplinary
actions.

During the fiscal year, the Commission
received also from the NASD 29 filings of
proposed rule changes. One of the signifi-
cant NASD rules aproved by the Commis-
sion during the fiscal year—onginally sub-
mitted in 1978— prohibits NASD members
from giving discounts to customers in dis-
tributions of securities offered at a fixed
price.2 The rule change amended the
NASD's Rules of Fair Practice to impose a
more explicit prohibition on an NASD
member's taking securities in trade
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(swapping) at more than their fair market
price and to limit the ability of members to
grant or receive discounts in connection
with fixed price offerings. In addition, the
Commission approved amendmentsto the
NASD's Anti-Reciprocal Rule to permit,
subject to certain restricions, NASD
members to seek or grant brokerage com-
missions in connection with the sale of
investment company securities.53

The Commission reviewed a number of
proposed NASD rules to revise qualifica-
tions for securities included on NASDAQ.
One rule approved by the Commission in-
creased the minimum standards for total
assets and total capital and surplus for
companies included on NASDAQ% The
Commission also approved the NASD's
request to use financial criteria, as well as
dollar volume data, in determining which
NASDAQ companies will have their securi-
ties included on the NASDAQ National
and Additional lists 5> which are distributed
to the news media for publication. The
NASD was also authorized to make future
revisions in the size or number of lists as
market conditions, or the needs of issuers,
investors, the news media or the securities
industry require.

During the year, the Commission also
authorized the NASDAQ market makers
to display, on a voluntary basis, a quotation
for an amount of securities in excess of the
normal unit of trading.% This information
will appear on NASDAQ six months after
the installation of new NASDAQ terminal
equipment is completed.

Allocation of Regulatory Responsi-
bility—During the fiscal year 1981, the
Commission continued its efforts to
eliminate duplication in the self-regulatory
system for brokers and dealers. The Com-
mission began reviewing plans proposed
by the SROs for allocating their responsi-
bility to perform various regulatory func-
tions for brokers and dealers which belong
to more than one SRO. One set of plans
represents agreements among the Amex,
MSE, PSE, Phix, CBOE and NASD to re-
duce regulatory duplication relative to
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options-related sales practice matters for
firns currently members of two or more of
the organizations. The second set of plans

" represents agreements between the NYSE

and the Amex, BSE, Phix, MSE, PSE and
CSE, which reflect progress toward reduc-
ing unnecessary regulatory duplication by
assigning to one SRO much of the respon-
sibility for conducting on-site examinations
of dual members and for processing vari-
ous applications.

Statutory Disqualifications—On March
10, 1981, the Commission proposed
amendments to Rule 19h-1 under the Ex-
change Act concerning admissions to, or
continuances in, membership in SROs or
participation in the securities business of
persons subject to statutory disqualifica-
tions5” The revisions are designed
primarily to reduce the burdens that have
been encountered by SROs and the Com-
mission in the administration of the rule.
Under the proposed amendments: (a) de-
tailed filings would be required to be made
with the Commission on behalf of statutori-
ly disqualified persons in fewer situations;
(b) certain additional information would
have to be included in those detailed filings
that are required, in order to facilitate their
review and processing by the Commission;
and (c) certain provisions of the rule would
be clanfied.

Applications for Re-Entry—During the
fiscal year, the Division of Market Regula-
tion processed 54 applications, pursuant to
Section 6(c)(2) and 15A(g)(2) of the Ex-
change Act and Rule 19h-1 thereunder, to
permit persons subject to statutory dis-
qualifications, as defined in Section 3(a)
(39) of the Exchange Act, to become
associated with broker-dealers. The fol-
lowing SROs filed such applications:
(a) NASD—35 applications; (b) NYSE—18
applications; and (c) Amex—one applica-
tion. Five of the 54 applications filed were
subsequently withdrawn.

Municipal Securities Rulemaking
Board—As in the case of national securi-
tiles exchanges and the NASD, the Com-
mission reviews proposed rule changes of



the MSRB. During the fiscal year, the MSRB
filed 14 rule proposals; the Commission
considered a number of these proposals
plus others that were pending from pre-
vious years.

The Commission approved amend-
ments to the MSRB rule on syndicate
practices in connection with the sale of new
issue municipal securities. These revisions:
(a) elminated the requirement that a mu-
nicipal securities dealer that 1s not a mem-
ber of the syndicate disclose the fact that
secunties which it is purchasing from the
syndicate are for a related portfolio; and
(b) require that the syndicate manager
disclose in writing to members of the syndi-
cate the securities that had been allocated
on a “pnority” basis, and the customers to
whom such securities had been allocated.%

In addition, the commission approved a
rule filing to consolidate the MSRB's adver-
tising rules into a single rule®® and to require
the disclosure of certain information by
municipal securities professionals in con-
nection with the sale of new issue munici-
pal secunties. Specifically, the advertise-
ments must disclose, If applicable, the fact
that certain securities may not be available
from the syndicate or may be available at a
different price or yield than those listed in
the advertisement.

Finally, the Commission approved
amendments to the MSRB rule on uniform
industry practice. These amendments al-
tered the procedure by which municipal
securities professions may close-out open
transactions in municipal securities.”

Cleanng Agencies—During the fiscal
year, the Commussion received and began
reviewing applications from 12 clearing
agencies for full registraion under
standards adopted by the Division of
Market Regulation dunng the 1980 fiscal
year.”! These standards represent the views
of the Division regarding the manner in
which clearing agencies should comply
with the clearing agency registration pro-
visions of Section 17A(b)(3) of the Ex-
change Act. The Division standards deal
with, among other things, requirements

regarding participation in cleanng agen-
cies, fair representation of participants,
disciplinary procedures, the safeguarding
of securittes and funds and the clearing
agency's obligation to participants. The
Dwision will apply the standards in making
recommendations to the Commisston re-
garding the granting or denial of registra-
tion to clearing agectes. At present, 13
clearing agencies are temporanly regis-
tered with the Commisston.

Dunng the fiscal year, the Commission
staff conducted oversight inspections of
Midwest Clearing Corporation and Boston
Stock Exchange Clearing Corporation. The
staff also conducted joint inspections of
Midwest Securities Trust Company (MSTC)
and New England Securities Depository
Trust Company (NESDTC) with the Board
Governors of the Federal Reserve System
(FRS). The FRS is the appropriate regula-
tory authority for MSTC and NESDTC, and
the joint conduct of these examinations
furthered the statutory goal of avoiding
unnecessary regulatory duplicatton and re-
gulatory burdens on clearing agencies that
are subject to inspection by both the Com-
mission and the Federal bank regulators.

The findings of these mnspections were
discussed with the respective cleanng
agencies, and they either have been or are
being addressed by those clearing agen-
cles.

Procedures for Filing Proposed Rule
Changes—Section 19(b) of the Exchange
Act, as amended by the 1975 Amend-
ments, requires self-regulatory organiza-
tions to file all proposed rule changes with
the Commission for approval. Shortly after
Section 19(b) became effective, the Com-
mission adopted Rule 19b4 and related
Form 19b-4A establishing procedures for
SROs to file proposed rule changes, and
designating the types of proposed rule
changes that may become effective upon
filing.

On October 30, 1980, the Commission
adopted amendments to Rule 19b4 and
Form 19b4A™ which were designed to im-
prove and simplify the rule filing process,
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thus expediting Commission review of pro-
posed rule changes. The amendments,
which became effective on January 1,
1981, include: (a) an amendment to Rule
19b4 clarifying which actions of SROs re-
quire proposed rule changes; (b) an

amendment to Rule 19b4 designating cer-
tain clearing agency rules as eligible for
summary effectiveness; and (c) amend-
ments to Form 19b4A, redesignated as
Form 19b+4, to specify, in greater detail, the
information required by that form.



The Disclosure System

The purpose of the “full disclosure” sys-
tem administered by the Commission is to
assure that the securites markets operate
in an environment in which full and accu-
rate material information about publicly
traded companies 1s available to investors,
securities analysts and other interested
persons. By fostenng investor confidence
and implementing the Congressional man-
date of investor protection, the full dis-
closure systemn contnbutes to the main-
tenance of fair and orderly markets and
facilitates the capital formation pro-
cess. In 1980, over $600 billion in equity
securities was traded on exchanges and in
the overthe-counter (OTC) market, and
there were public offenngs of over $100
billion in equity and debt securities.

During the fiscal year, the Commussion’s
continuing efforts to mmprove the dis-
closure system centered on major intia-
tives in implementing its integration pro-
gram and responding to the particular
needs of small business. The integration
program will be implemented through
changes in the operations of the Com-
mission’s Division of Corporation Finance,
particularly the selective review system
which was initiated dunng the year. Also
in fiscal year 1981, the Commission under-
took several other rule-making projects
in the area of full disclosure and con-
tinued its program of providing interpretive
advice on disclosure matters. Certain of
these initiatives were cooperative efforts
with representatives of the state securities
administrators. The Commission views
such cooperative efforts as a means of en-
hancing the longstanding beneficial re-
lationship between the Federal govern-
ment and the states, in addition to reducing
the burdens imposed by multiple levels of

regulation while maintaining a high degree
of investor protection.

The Integration Program

The aim of the integration program is
to enhance investor protection through
disclosure documents which prowide
meaningful information in a clear, con-
cise and understandable format. At the
same time, the program responds to the
need to reduce the burdens of compliance
caused by duplicative, outmoded or un-
necessary requirements. The Securities
Act of 1933 (Securities Act) established a
system of transaction-oriented disclosure
with a focus on particular offerings of se-
curites. The Secunties Exchange Act of
1934 (Exchange Act) established a system
of continuous disclosure with a focus on
public compartes and their ongoing re-
porting obligations to the Commission
and to their shareholders. Because the two
disclosure systems have developed and
operated independently for more than 40
years, the same information is frequently
required to be disclosed in different formats
under the separate systemns.

The integrated disclosure system
harmonizes the two disclosure systems
mnto a comprehensive whole. It will per-
form the role envisioned by both the
Secunties Act and the Exchange Act, will
eliminate or reduce overlapping or dupli-
cative corporate reporting, and will stream-
line corporate reporting generally. The
system simplifies corporate reporting in
three ways: (1) disclosure requirements are
made uniform under the Secunties Actand
the Exchange Act, (2) Exchange Act pen-
odic reporting 1s used to satisfy much of
the disclosure necessary in Securities
Act registration statements; and (3) the
use of informal shareholder communica-
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tions is encouraged, but not required, to
satsfy formal statutory requirements under
both Acts.

Development of the integrated dis-
closure system is an on-going process
which is scheduled to be completed during
fiscal year 1982. Dunng fiscal 1981, the
Commission made substantial progress
toward full implementation of the system.
In December 1980, the Commission pub-
hshed proposals resulting from the “sun-
set” review of the Guides for the Prepara-
tion and Filing of Registration Statements

and Reports (Guides) and from the en-

hanced role of Regulation SK in an in-
tegrated disclosure system.” In February
1981, the Commission adopted revisions
to Form 10-Q and Regulations S-X and S-K
to streamline intenm financial and other
reporting and to make quarterly and in-
terim disclosure requirements uniform
under both Acts.” In August 1981, eight
releases compnsing the latest phase of the
program were published as proposed rule-
making actions.

Each of these eight releases was in-
tegrally related to the others and to the
rulemaking actions taken in 1980. In the
integrated disclosure system, a Securities
Act registrant would ook (1) to the appro-
prnate form for a determination of the type
and amount of disclosure which must be
fumished to investors; (2) to Regulation
S-K for substantive disclosure require-
ments; and (3) to Regulation C for pro-
cedural instructions. Separate releases
addressed the role in the integrated system
of security ratings, delayed or continuous
offerings and Securities Act liabilities in
connection with Exchange Act periodic
reports incorporated by reference into
Securities Act registration statements
Finally, the Commission’s integration of the
two existing corporate disclosure systems
included a wide ranging “sunset” review,
resulting in revisions to Regulation Candin
proposed coordinating changes to rules
and forms under the two systems. The re-
published outstanding proposals and the
five newly developed coordinating projects
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are summarized in the following discus-
sion.

Proposed Forms S-1, S2 and S-3°—
These three proposed forms would con-
stitute the basic framework for the reg-
istration of securities under the Securities
Act. Differences among the forms take into
account differences in information re-
garding companies already publicly avail-
able and the wide variety of public offerings.
Thus, Form S-3 requires minimal disclo-
sure in the prospectus and relies upon in-
corporation by reference of material al-
ready presented in Exchange Actreports. It
would be used by the most widely followed
corporations for equity offerings and by
most other companies reporting under the
Exchange Act for registenng investment
grade debt, dividend reinvestment plans,
and certain other offerings. Form S-2 would
be available to companies which are not as
widely followed as Form S-3 companies,
but which have reported under the Ex-
change Act for at least three years. Under
Form S-2, registrants would either In-
corporate by reference into the prospectus
the information in their annual reports to
shareholders or provide similar information
in the prospectus. Companies which have
reported under the Exchange Act for less
than three years would generally use Form
S-1. It requires complete disclosure of rel-
evant information to investors in the pro-
spectus and permits no incorporation by re-
ference.

Revision of Regulation S-K"®—The pro-
posed revision of Regulation S-K repre-
sents the evolution of that regulation into
a repository of uniform disclosure pro-
visions relating to substantially all of the
information required to be set forth in reg-
istration statements under the Securities
Act and in annual and other periodic
reports required under the Exchange Act.
Disclosure requirements would be cen-
tralized in Regulation S-K in order to avoid
the need to refer to multiple sources for
document content requirements. Thus,
certain disclosure requirements currently
included in the Guides, in Regulation Cand



in various Securities Act registration forms
and Exchange Act forms would now be
moved to Regulation S-K

The Regulation SK release also rep-
resented the completion of the “sunset”
review of the Guides. In additton to moving
certain substantive Guide provisions to
Regulation S-K, the “sunset” review of the
Guides resulted in the inclusion of certain
procedural provisions in Regulation C and
the deletion of 50 percent of the Guides
as obsolete. The only remaining Guides
would be those relating to specific n-
dustries, where greater flexibility than that
provided by formal Commission rules is
desirable.

Revision of Regulation C and 1287
The rules comprising Regulation C and
Regulation 12B were adopted in order to
standardize the mechanics of secunties reg-
istration under the Securities Act and Ex-
change Act, respectively. The rules imple-
ment the statutes and provide more specif-
ic instructions for registrants than are con-
tained in the statutes. Although these regu-
lations developed over a long period, no
overall review of their provisions had been
undertaken for some time. The Commus-
sion believed a comprehensive review of
Regulation C and Regulation 12B was ap-
propriate at this time in order to imple-
ment fully the integrated disclosure system
and to continue the Commission’s ongoing
“sunset” review of its regulations.

The proposed amendments are de-
signed to simplify and clarify proce-
dural requirements and to conform the pro-
visions of Regulation C and Regulation 12B
to the procedures established 1n the inte-
grated disclosure system. These amend-
ments involve revising existing pro-
visions, incorporating certain proce-
dural requirements from the Guides and
the current registration forms into Regula-
tion C, and mowving certain Regulation C
provisions relating to substantive disclos-
ure and document content into Regula-
tion S-K. The “sunset” amendments, which
would revise, up-date or delete provisions
where appropriate, include the proposed

rescission of approximately 25 percent of
the rules now contained in Regulation C.
Delayed or Continuous Offerings’®é—
Proposed Rule 462A, which was first pub-
lished in the December 1980 Guides re-
lease, would facilitate new methods of fi-
nancing. For the first time, the Commission
would specify by rulemaking the conditions
under which registrants could register se-
cunties to be offered on a delayed or con-
tinuous basis at the market (so-alled “shelf
registration”). The proposal would codify
staff practice concerning “traditional”
shelf offenngs, such as securities to be of-
fered in a continuing acquisition program.
It would also permit, for the first tme, the
registration of secunties that the 1ssuer did
not intend to offer immediately to the public
or that it intended to sell gradually on a non-
fixed price basis over ime depending on
market conditions. The proposed rule
would permit an issuer to sell the secun-
ties so registered in a succession of differ-
ent kands of offerings. The proposed shelf
rule is designed to relieve processing pres-
sures upon the Commussion staff and to
facilitate capital formation by granting is-
suers ready access to the markets.
Liability Issues™—Because the secur-
ties markets absorb previously filed in-
formation about seasoned issuers, the
Commussion has determined, as part of the
integrated disclosure system, to permit
such issuers to satsfy certain disclosure
requirements of the Secunties Act by in-
corporating by reference into the registra-
tion statement pertinent information, up-
dated where necessary, from previously
filed Exchange Act reports (See dis-
cussion of Forms S-1, S-2 and S-3 above )
Nevertheless, persons suhject to Section
11 of the Secunties Act will continue to be
responsible for confirming the accuracy of
information in the registration statement,
including information incorporated by ref-
erence. The Commussion published for
comment several proposals addressing the
questions of liability which anse in the
context of the integrated disclosure system.
Proposed Rule 176 would codify Section
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1704(g) of the draft Federal Securites
Code as modified and approved by the
Commussion in 1980. The proposed rule
would identify certain circumstances, In-
cluding incorporation by reference, which
may bear upon the determination of what
constitutes reasonable investigation and
reasonable ground for belief as those terms
are used in Section 11. The Commission
also proposed to codify in Regulation C
certain previously proposed provisions re-
garding the effective date of documents in-
corporated by reference and the making
of statements modifying or superseding
such incorporated documents.

Security Ratings—The rating assigned
to a class of debt securities or preferred
stock by a professional rating organization
represents, along with the interest or divi-
dend rate, one of the most significant con-
siderations in an investor’s decision to pur-
chase such secunties. In recognition of this
fact, the Commission proposed to permit
the voluntary disclosure of such ratings in
filings with the Commission. The security
rating release contained two proposals to
facilitate this change in policy: an exemp-
tive rule concerning the issues of expert's
consent and Securities Act liability (Rule
436(g); and an amendment to Rule 134
pemitting the disclosure of ratings in
“tombstone” advertisements. The release
also set forth the Commission’s views re-
garding other information which should be
included with disclosure of the security
rating.

Coordinating Releases—As part of its
efforts to implement a comprehensive inte-
grated disclosure system, the Commission
proposed to amend existing Securities Act
registration forms®' These proposed
amendments were the result of a review of
existing forms that was designed: (1) to
identify portions of such forms where the
Regulation S-K uniform disclosure items
could be substituted for individual form
iterns containing substantially similar re-
quirements; (2) to conform existing refer-
ences to Regulation SK with the proposed
revisions thereto; and (3) to conform other
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Securities Act forms, wherever possible, to
the instructions, format and requirements
of proposed Forms S-1, S-2 and S-3. In ad-
dition, the Commission proposed to re-
scind five rarely used registration forms.

The Commission also proposed amend-
ments resulting from an examination of Ex-
change Act continuous disclosure and
proxy-related rules, forms and schedules.®?
This review was undertaken with a view to
coordination with other aspects of the inte-
gration rulemaking program, particularly
the revision of Regulation SK, as well as
with a view to streamlining and improving
the quality of Exchange Act disclosure,
which is critical to the functioning of the in-
tegrated disclosure system. As in the Se-
curities Act context, the Commission pro-
posed to rescind six rarely used forms,
three for registration and three for annual
reporting.

The Exchange Act coordinating release
also proposed amendments to broaden
and clarify the scope of safe harbor protec-
tion available under the various secunties
laws for disclosure of forward looking state-
ments. The release proposed correcting an
inconsistency in the scope of the rules, as
currently in effect, to permit projections in
firsttime Exchange Act registrations as weli
as Securities Act registrations.

Final Phase of Program—The period for
public comment upon the eight outstand-
ing proposals descnbed above closed on
October 30, 1981. The Commission in-
tended to take final action with respect to
these proposals as soon as possible in or-
der to set in place the completed integrated
disclosure systemn.

Selective Review

In anticipation of the final phase of imple-
mentation of the Commission’s integrated
disclosure program and In response to
budgetary constraints, the Division of Cor-
poration Finance during the course of fiscal
1981 significantly revised its program for
the examination of filings under the Securi-
ties Act and the Exchange Act by imple-
menting a system of “selective review”. The



purpose of this system is to allocate more
staff resources to the examination of Ex-
change Act reports, which form the basis
for the integrated disclosure system. Selec-
tive review is also designed to make optimal
use of the Division's staff by focusing staff
review attention upon filings which are
most likely to present problems in the area
of full disclosure. To those ends, only filings
for certain types of transactions, such as
“new issues,” non-ssuer tender offers, and
contested director elections, are generally
examined without regard to the company
involved. This will free staff resources to
permit more comprehensive examinations
of the entire scope of certain companies’
disclosure. Staff examination of other fil-
ings reflects the economic conditions pre-
vailing at the time, areas of particular con-
cern to the Division, and existing staff levels.

Selective review follows the Division's re-
organization in 1980 which focused the ac-
tivities of staff groups on particular indus-
tries. By making the staff more familiar with
the disclosure problems of companies in
particular industries, “industry centraliza-
tion” laid the groundwork for implementa-
tion of the selective review system.

Small Business

The Office of Small Business Policy n
the Division of Corporation Finance was es-
tablished in June 1979, to coordinate the
Commission’s small business rulemaking
and legislative initiatives, to review and
comment upon the impact of rule propos-
als on small business, and to serve as hai-
son with Congressional committees, gov-
ernment agencies and other groups con-
cemed with small business. Since its incep-
tion, the Office has initiated several com-
prehensive projects designed to address
and alleviate, to a degree consistent with
the public interest and the protection of in-
vestors, the problems confronted by small
business in raising capital.

Regulation D—During fiscal 1981, the
Commission determined to evaluate the
Securities Act exemptive scheme in light of
recent amendments to the Securities Act

occasioned by the Small Business Invest-
ment Incentive Act of 198083 (the Incentive
Act), and the views expressed by com-
mentators at the Commuission's Small
Business Hearings held in 1978. Specifical-
ly, the Incentive Act significantly increased
the Section 3(b) dollar celling and authonz-
ed the Commussion, pursuant to newly
created Section 19(c), to work with the
states to develop a umform exempuon

Thus, on December 23, 1980, the Com-
mission announced that it was considering
the interrelationship among certain exemp-
tions from the registration provisions of the
Securities Act and the utility of such exernp-
tions as they relate to the capital formation
needs of small business.®

As a result of the public hearings, the
comments received 1n response to the De-
cember 23, 1980 release, and discussions
with the North American Securittes Admini-
strators Assoctation (NASAA), in August
1981, the Commission proposed for com-
ment a new regulation, proposed Regula-
tion D%, governing the offers and sales of
certain securities without registration under
the Securities Act. This action represents a
major effort by the Commussion to make
the various limited offering provisions and
the requirements for private offers and
sales of secunties more uniform and to
coordinate the small offenng require-
ments under the Federal and state secun-
ties laws to alleviate the burden of those reg-
ulations upon capital formation by small
business. The regulation, if adopted, would
replace and significantly revise the existing
fimited offering exemptions contained in
Securities Act Rules 146, 240 and 242.

In conjunction with its examination of the
Securities Act exemptive rules, and as pro-
vided for in newly created Section 19(c) of
the Securities Act, the Division of Corpora-
tion Finance has had discussions with
NASAA to develop the proposed regula-
tion, which is intended to be adopted, in
part, as a uniform Federal-state exemnption.
As a result of this cooperative effort, the
NASAA Board of Directors has solicited
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comment on the proposed exemptions
from the NASAA membership and ap-
proved a uniform state limited offering
exemption closely paralleling the relevant
portion of Regulation D. The Commission
and NASAA believe the uniform limited of-
fering exemptive scheme will reduce the
burdens on small i1ssuers by eliminating, in
most instances, the muiltiplicity of regula-
tions imposed at both the state and Federal
levels.

Form S-18—The Office of Small Busi-
ness Policy is responsible for monitoring
the content and quality of disclosure in of-
ferings made on Form S-18 (which was
adopted in April, 1979%) as the simplified
Securities Act registraton procedure for
small business. Form S-18 calls for sub-
stantially less narrative and financial dis-
closure than Form S-1, which is the form
such issuers would otherwise use for regis-
tration of their securities. However, in view
of the experimental nature of Form S-18
and the initiation of regional processing, its
availability was limited to certain domestic
and Canadian corporate issuers for the reg-
istration of securities up to $5 miilion. In
March 1981, on the basis of relatively wide-
spread acceptance of the form and the ab-
sence of any significant disclosure prob-
lems, the Commussion adopted amend-
ments to Form S-18 to expand the availabil-
ity of the form to certain companies en-
gaged in the mining business.?” Additional-
ly, at the end of the year, the Commission
was considering proposing certain amend-
ments to Form S-18, which, if adopted,
would further expand the availability of
Form S-18 to non-corporate issuers and to
those issuers who engage or intend to en-
gage n oil and gas related operations. In
this regard, disclosure provisions applica-
ble to these types of issuers will also be pro-
posed.

Classifying of Issuers—On June 2,
1980, the Commission announced that it
was considering the advisability of classify-
ing issuers under the Exchange Act so that
defined classes of smaller issuers might
have modified reporting and other require-
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ments.38 This effort was undertaken in or-
der to determine whether the burden of
compliance with Exchange Act reporting
requirements, which is relatively greater for
smaller companies, might be alleviated
without detriment to investor protection.

The Commission, mindful of the Report
of the Advisory Committee on Corporate
Disclosure, the views expressed by witnes-
ses at the public hearings held by the Com-
mission in Apnl and May of 1978, and the
comments received regarding the June
1980 advance notice release, intended to
propose in October 1981 a systemn of clas-
sifying small issuers for purposes of
exempting them from certain obligations
under the Exchange Act. Generally speak-
ing, the classification system would repre-
sent an inflationary adjustment to the $1
million asset figure of Section 12(g) estab-
lished by Congress in 1964. (Afterthe close
of the fiscal year on October 20, 1981, the
Commission issued a release proposing for
comment rule and form amendments
which would implement this system of clas-
sification of smaller issuers.®)

Regulation A—The Commission's
small business hearings of April and May
1978 also addressed the continued viability
of Regulation A as an alternative to full
registration. Commentators at the hearings
consistently indicated the need to revise
and update the requirements of Regulation
A to make it a more practical means for
small business to raise capital.

In response to these comnments, on De-
cember 23, 1980, the Commission pro-
posed a comprehensive revision and refor-
matting of the Regulation A disclosure pro-
visions designed to codify disclosure stand-
ards which were being applied to Regula-
tion A offerings, to provide specific disclos-
ure requirements for different types of is-
suers and different types of offerings, and to
assist the administration of uniform disclos-
ure policies.® The proposed revisions were
adopted in final form on August 7, 1981.

Section 4(6)—The Incentive Act pro-
vided several statutory changes in the Se-
curities Act which have an impact on small



business capital formation, one of which
was the adoption of new Section 4(6). That
section provides an exemption from the
registration requirements of the Securites
Act for offers and sales of securities by an
issuer solely to accredited investors, with-
out any public solicitation, if the aggregate
amount of securities offered 1s $5 million or
less. In connection therewith the issuer s re-
quired to file a notice of sales with the Com-
mission on such forms as the Commission
shall prescribe.

In order to permit issuers to utilize Sec-
tion 4(6) promptly after the enactment of
the Incentive Act, the Commussion adopt-
ed, on an interim basis, a notice-of-sales
form to be used by issuers relying on the
new statutory exemption.?? The final form,
Form 4(6), was adopted on March 19,
1981.%3

In an effort to further the utility of Section
4(6), the Commission, in conjunction with
proposed Regulation D and pursuant to the
statutory language of Section 2(15)(ii), has
proposed new Rule 215 which would, if
adopted, define “accredited investor” for
purposes of that exemption.

Rule 242—Rule 242, adopted under
Section 3(b) of the Securities Act, provides
an exemption from registration for sales of
securities by domestic or Canadian corpor-
ate issuers to an unlimited number of ac-
credited persons, as defined in the rule, and
to 35 non-accredited persons.

In the release adopting Rule 242%, the
Commission stated that the rule was in the
nature of an experiment, and that after an
appropriate period, consideration would be
given to determining whether the availabil-
ity of the rule should be expanded. Since
Rule 242 requires that non-accredited in-
vestors receive the same kind of informa-
tion as that specified in Part | of Form 5-18,
the restrictions on the issuers eligible to
use the rule were consistent with similar re-
strictions as to the availability of Form S-18.
The Commission went on to indicate that if
revisions as to eligibility for registration on
Form S-18 were effected, it was possible
that changes in the Rule 242 definition of

“qualified 1ssuer” would be marte. When
the Commission adopted amendments to
Form S-18in order to permit certain issuers
engaged in mining operations to register
their securities on that form and to include
a new disclosure item applicable to suchis-
suers, In accordance with its stated policy
regarding Rule 242, the Commussion au-
thorized the publication of a release pro-
posing to expand the availabilty of Rule
242 by deleting the exclusion relating to
mining companies appearing 1 Rule
242(a)(5)(iii) and the Note thereto.% The re-
visions were adopted in final form on June
11,1981.%

Trust Indenture Act of 1939—The In-
centive Act included, among other mea-
sures, amendments to Sections 304(a)}(8)
and 304(a)(9) of the Trust Indenture Act of
1939, the substance of which was submut-
ted by the Commussion as a legislative pro-
posal. These amendments provided an in-
crease to the aggregate amount of debt se-
curites that could be offered and remain
partially or totally exempt from the provr-
sions of that Act. On October 23, 1980, the
Commussion adopted rules, on an interim
basis and pursuant to the above enumer-
ated sections, which established $2 million
and $5 million, respectively, as the dollar
Iimitation on the amount of debt secunties
that could be offered without qualification
under that Act.?” These interim rules were
adopted to remain in effect until December
31, 1981. The Commission adopted the fi-
nal rules prior to that expiration date.

Studies Involving Small Issuers—Two
joint small business projects were com-
pleted by the Commussion’s Directorate of
Economic and Policy Analysis (the Di-
rectorate) in 1981. A project with the De-
partment of Commerce’s Experimental
Technology Incentives Program (ETIP),
that was begun in 1977, examined the capi-
tal market environment for small issuers,
particularly the high technology issuers
which often have venture capital financing.
Several of the Commission's regulatory int-
tiatives regarding these firms were exam-
ined, including usage of Form $-18. The
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project also encompassed a variety of other
studies related to small issuers which have
been published as Capital Market Working
Papers by the Directorate.

As part of the ETIP project the Commis-
sion released the results of another study of
the use of Form S-18,% prepared by the Di-
rectorate. The report updated the Director-
ate’s initial study covering the first nine
months of the registration form's use.
Since its April 3, 1979, adoption, Form
S-18 has become the predominant registra-
tion statement used for smaller initial pub-
lic offerings of common stock and has
been especially popular for use by “start-
up” firms. The report also examined the fi-
nancial characteristics of 1ssuers utilizing
Form S-18, the distribution arrangements

and costs associated with its use, and the
post-offering price performance of secun-

ties sold in offerings registered using the
form.

A second joint project with the Small
Business Administration examined the role
of regional brokers as underwriters of the
imtial public offerings of small businesses.
This project broke new ground in examin-
ing the market-making and securities re-
search support activities of the securities n-
dustry for these stocks.?® The final segment
of this project, which is examining the ex-
perience of small issuers with several of the
Commission’s small offerings exemptions
from registration, was being completed as
the fiscal year ended.

The Directorate has also published the
results of its monitonng of the first six
months of the availability of Rule 242,/%
and is completing a study of the use of Reg-
ulation A. The Regulation A study is focus-
ing on the effects of the 1978 increase from
$500,000 in the aggregate dollar amount
ceiling constraining the size of Regulation A
offerings. The study also analyzes issuer
and offering characteristics, issuance costs
and after-offering price performance of se-
curities sold in Regulation A offerings.

Another study being undertaken by the
Directorate is of the use of Rule 146 by is-
suers during 1980. Rule 146, which is used
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primarily by small business, was adopted
by the Commission as a “safe harbor” rule
to provide objective standards upon which
businessmen may rely in raising capital un-
der the private placement exemption pro-
vided in Section 4(2) of the Securities Act.

Other Rule-making;
Continuing Projects

Proposed Amendments to Proxy
Rules—On February 5, 1981, the Commis-
sion proposed for public comment'®
amendments to the disclosure require-
ments for proxy statements contained in
Schedule 14A under the Exchange Actand
Regulation SK, relating to: (1) business
and other relationships between directors
and companies; (2) full board considera-
tion of shareholder nominations; (3) the
vote needed for election to office; (4) man-
agement indebtedness and remuneration;
and (5) beneficial ownership. In addition,
the Commission proposed amendments to
Exchange Act Rule 14a-8 concerning pro-
posals of security holders. The proposals,
which were based, in large part, on recom-
mendations contained in the Staff Report
on Corporate Accountability issued by the
Division of Corporation Finance in 1980
(the Accountability Report)'?, were de-
signed to improve disclosure and to reduce
compliance burdens on registrants.

The amendments to Schedule 14A were
reproposed without change as part of the
integration proposals in order to give com-
mentators the opportunity to view them in
the context of those other proposed ac-
tions.'®? The comment period was thus ex-
tended to October 30, 1981.

Proxy Monitonng Program—In Febru-
ary 1981, the Division of Corporation Fi-
nance was authorized to publish a release
announcing the results of its 1980 proxy
disclosure monitoring program./® The
analysis of disclosures concemning corpor-
ate boards of directors indicated that since
1979, there have been increases in the
number of boards with nominating com-
mittees, the average number of board



meetings per year, and the average amount
of compensation paid to directors by the
1,100 1ssuers surveyed. The release also re-
ported a substantial decrease in the num-
ber of 1ssuers which had their investment
banker or outside counsel serving as a
director.

Shareholder Communications—In
April 1981, on the basis of a recommenda-
tion contained in the Accountability Report,
the Commission established an Advisory
Commuttee on Shareholder Communica-
tions.!% This Commuttee, composed of pro-
fessionals from business, banking and the
securities industry, was created for the pur-
pose of advising the Director of the Division
of Corporation Finance on questions re-
lating to the development of better proce-
dures for 1ssuers to communicate with the
beneficial owners of securities registered in
the name of a broker-dealer, bank or other
nominee.

Amendments to Rule 144—In October
of 1980, the Commussion proposed,'® and
n February 1981 adopted,!®” amendments
to Rule 144 under the Securities Act, which
provides a method for resales of unregis-
tered securites and securities held by affil-
1ates of an issuer. The amendments relieve
nonaffiliates, who have held their securities
for three years or more, from certain provi-
sions of the rule which limit the amount of
securittes which they can sell, restrict the
manner in which they can dispose of the se-
curities and require a Form 144 to be filed
in connection with such sales. Because of
the successful operation of Rule 144 since
its onginal adoption in 1972, the Commus-
sion believed that it was appropnate to les-
sen the burdens of the rule on non-affiliates.

Proposed Amendments to Rule
13e-3—Rule 13e-3 under the Exchange
Act applies to certain transactions by public
issuers or their affiliates which result in one
or more classes of equity securities of the is-
suer no longer having the attributes of pub-
lic ownership. As a result of its experience in
admiristering Rule 13e3 under the Ex-
change Act relating to so-called “going pn-
vate” transactions, in April 1981 the Com-

mission published for comment proposed
amendments to the rule and related Sched-
ule 13E-3.1%8 f adopted, certain of the, pro-
posals would codify staff interpretations
and practice respecting existing exceptions
for (1) transactions pursuant to a multi-step
plan for the acquisition of a class of equity
securities of an 1ssuer by or on behalf of a
person who becomes an affiliate of such is-
suer prior to the consummation of the last
step; and (2) the use of a cash election in
connection with certain transactions other-
wise excepted from the operation of the
rule. Other proposals would make clarify-
ing and technical changes to improve the
operation of the rule.

Environmental Disclosure—On May 4,
1981, the Commussion proposed for public
comment amendments to its regulations
regarding disclosure of environmental
proceedings '® The proposals would: (1)
establish a threshold for companies’
omission of disclosure about certain en-
vironmental proceedings to which a
governmental authority 1s a party and (2)
require that registrants provide interested
investors with the names and addresses of
the governmental authorites from which
comphance related reports about disclos-
able environmental proceedings can be ob-
tained. Because the current requirements
have resulted in the disclosure of environ-
mental proceedings which are not signifi
cant, the Commussion beleves that the
amendments will improve the qualty and
utility of environmental disclosure to share-
holders while reducing burdens on cor-
porations disclosing environmental pro-
ceedinas.

International Corporation Finance—
The Commussion proposed!!® and adopt-
ed!'' amendments to the exemptive regula-
tions for primary distributions of securities
1ssued by the International Bank for Recon-
struction and Development, the Inter-Amer-
ican Development Bank, and the Asian De-
velopment Bank (the Banks). The amend-
ments permit the Banks to sell their securi-
ties immediately upon filing certain infor-
mation with the Commission instead of
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waiting a penod of seven days. The purpose
of the amendments was to give the Banks
the same flexibility in reaching the financial
markets as i1ssuers of registered securities
are developing under the integrated dis-
closure program.

Real Estate Guidelines—Dunng 1981,
the staff of the Division of Corporation Fi-
nance continued its cooperation with the
Subcommittee on Financial Statementand
Track Record Disclosure of the NASAA in
developing revised disclosure require-
ments for public real estate programs. This
cooperative effort resulted in proposais that
would revise the track record disclosure
guidelines of the Commussion’s Guide 60
for “Preparation of Registration Statements
Relating to Interests in Real Estate Limited
Partnerships” and would amend the finan-
cial statement requirements of Item 3-14 of
Regulation S-X conceming “Special In-
structions for Real Estate Operations to be
Acquired.” The proposals would standard-
1ze and streamline prospectus presenta-
tion of the pnor expenence of sponsors of
public real estate programs by setting forth
specific guidelines as to the type and quan-
tity of disclosure required. The proposed
amendment to item 3-14 of Regulation S-X
would reduce the requirement for financial
statements of significant properties ac-
quired by a real estate program from three
years to one year if certain conditions are
met by the issuer. (After the close of the fis-
cal year, on October 7, 1981, the proposals
were published for public comment.!!?

Other Rule-Making—On September 1,
1981, the Commission adopted amend-
ments to Rule 463 and related Form SR un-
der the Securities Act, which require filings
by issuers with respect to their first registra-
tion statement disclosing their sales of se-
curities and uses of proceeds.!'3 The major
changes consisted of: standardization of
Form SR to a short-answer format; inclu-
sion of a matenality standard for disclosure
of differences between actual uses of pro-
ceeds and the uses stated in the prospec-
tus; clanfication of the time for filing reports
and the filing requirement for certain suc-
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cessor issuers; and addition of several
exemptions from the filing requirement.

Interpretive Advice

Concomitant to the Commission's rule-
making function is the role which its staff
plays in providing interpretive advice con-
ceming the Federal secunties laws and the
rules thereunder. In the area of full disclos-
ure, the staff provides such advice through
responses to telephone inquiries (an esti-
mated 45,000 in fiscal 1981) and written re-
sponses to formal requests for advice (an
estimated 1,600 through the year). During
fiscal 1981, the Commission also pub-
lished several interpretive releases in the
area of full disclosure with the aim of provid-
ing reference sources for the public inareas
of general concern. ltis hoped that these re-
leases will also reduce the need for indivi-
dualized staff responses, thus making bet-
ter use of the staff's resources.

Employee Benefit Plans—On January
15, 1981,"* the Commission authorized
the publication of staff interpretive advice
concemning several aspects of employee
benefit plans This release supplemented
an earlier, extensive release discussing reg-
istration of Interests 1n employee benefit
plans and related topics.''® The supple-
mental release discussed four major
topics: (1) applicability of the Securities
Act registration provisions to specific types
of plans, such as Tax Reduction Act Stock
Option Plans and open-market stock pur-
chase plans; (2) aspects of the exemption
from Securities Act registration provided by
Section 3(a)(2) of that Act; (3) plan sales
and participant resales of stock; and (4)
simplification of procedures connected
with registrations on Form S-8.

Going Private Transactions—On April
17, 1981, concurrent with its publication of
proposed amendments to Rule 13e-3 (see
abouve), the Commission published the
views of the Division of Corporation Fi-
nance on various interpretive questions re-
garding the rule and related Schedule
13E-3 under the Exchange Act.!'¢ The prin-
cipal matters discussed in the release were:



(1) the kinds of transactions which are sub-
ject to the rule; (2) the persons subject to
the filing, disclosure and dissemination pro-
visions of the rule; (3) the scope of the Rule
13e-3 exceptions; and (4) the nature and
timing of the Schedule 13e-3 disclosure re-
quirements.

Insider Trading and Reports—On Sep-
tember 23, 1981, the Commission author-
ized the publication of a comprehensive in-
terpretative release treating various aspects
of Section 16 of the Exchange Act and the
rules thereunder.!'” Section 16 requires
corporate “insiders” to disclose transac-
tions in their companies’ securities and for
the recovery by the corporation of “short-
swing” profits made by insiders through
such transactions. While the release ad-
dressed a wide variety of issues arising In
this area of the Federal securities laws, it de-
voted particular attention to Rule 16b-3 un-
der the Exchange Act, which regulates the
applicability of Section 16 to employee
stock purchase plans, bonus and option
plans and other similar arrangements.

Retail Repurchase Agreements—Dur-
ing September 1981, the Commussion au-
thorized the publication of staff positions
conceming the applicability of the Secun-
ties Act registration provisions to so-cailed
“retail repurchase agreements” issued by
banks and savings and loan associa-
tions.!’® The Commission determined to
address this area in light of the volume of in-
quiries from financial institutions, prompt-
ed by the increase in the use of “retail re-
pos” as a means of raising short-term capi-
tal. While the staff took the position that the
Securities Act registration requirements
would notapply to the offer and sale of retail
repos, it emphasized the applicability of the
antifraud provisions of the Federal secun-
ties laws to such transactions.

Other Interpretive Releases—During
the course of fiscal 1981, the Commission
authorized the 1ssuance of other interpre-
tive releases in the area of full disclosure on
a variety of specific topics. These included:
(1) procedures for requesting specific inter-
pretations or “no action” positions''%; (2) a

simplified form of trust indenture!?°, (3) the
distnbution of proxy materials to beneficial
shareowners'?!; and (4) option and option-
related transactions during underwritten
offerings.'22

Accounting Matters

Oversight of the Accounting Profes-
ston—The Commission has continued to
actively monitorand encourage private sec-
tor initiatives to implement meaningful self-
regulation of accountants practicing before
the Commussion, to maintain the independ
ence of auditors, and to establish and im-
prove accounting and auditing standards.
The objective of the Commission's over-
sight activities is to assure that the account-
ing profession continues to make progress
n improving the integnty and credibility of
financial reporting by public entities.

For the past three years, the Commission
has submitted to Congress separate com-
prehensive reports on the accounting pro-
fession and the Commission's oversight
role. These reports commented on the ac-
counting profession’s response to the var-
ious challenges which Congress and others
had placed before it and on the Commis-
sion’s own nitiatives in this area. Dunng the
current fiscal year, the Commussion deter-
mined that it was not necessary to issue a
separate report on the accounting profes-
sion. Rather, 1t believes that this annual re-
port 1s the appropnate forum in which to
comment on the developments within the
accounting profession, and to assess the
degree to which the profession 1s meeting
the challenges it faces.

During the past year, the accounting pro-
fession continued to make progress in im-
plementing a meaningful system of self-reg-
ulation. This effort represents a major
commitment on the part of the profession,
and the Commission continues to actively
support and encourage its continuing
evolution. Although additiona! expenence
is necessary in order to form a conclusion
as to the ultimate success of the profes-
sion’s self-regulatory initiatives, the Com-
mussion believes that they have great poten-
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tial for achieving improvements in the qual-
ity of audit practice, and thus, significantly
adding to the credibility of financial
reporting.

With respect to the standard-setting proc-
esses of the pnvate sector, the Commis-
sion continues to believe that the initiative
for establishing and improving accounting
and auditing standards should remain in
the private sector, subject to Commission
oversight. The Commussion reaffirms its
strong support of the Financial Accounting
Standards Board (FASB). The Commis-
sion believes that the FASB must continue
its efforts to provide leadership and take
timely action in controversial areas, and
that members of the accounting profession
and the business community must con-
tinue to support the FASB's decisions and
participate 1n the standard-setting process.
The Commission also continues to believe
that the Auditing Standards Board (ASB)
has generally performed in a satisfactory
manner.

Although the Commission acknow-
ledges that significant progress has been
made by the private sector self-regulatory
organizations, the Commission’s statutory
responsibility for the integnty of the finan-
cial information disseminated by public
companies requires that it be concerned
with the accounting principles underlying
that information, the auditing standards by
which it is reviewed, and the independence
and competency of the profession which
performs that review. The Commission will
continue to seek to fulfill its responsibility by
close oversight of the various private sector
initiatives, but will not hesitate to take appro-
priate action if necessary.

SEC Practice Section—In 1977, the
American Institute of Certified Public Ac-
countants (AICPA) established the Division
for CPA Firms. The Division is a voluntary
organization for accounting firms and con-
sists of two sections—the Private Compa-
nies Practice Section and the SEC Practice
Section (SECPS). The SECPS has mem-
bership requirements that are designed to
improve the quality of practice by account-
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ing firms that audit the financial statements
of companies which file registration state-
ments and reports with the Commission.
The SECPS's member firms collectively
audit the financial statements of approxi-
mately 9,000 registrants, including virtually
all companies listed on the national stock
exchanges.

The Commussion believes that the peer
review program is the most important ele-
ment 1n this self-regulatory initiative. The
periodic peer reviews test for compliance
with the SECPS's membership require-
ments, including a determination as to
whether or not the firm is maintaining and
applying an appropriate system of qualty
control. During the fiscal year, approxi-
mately 150 peer reviews were conducted
pursuant to SECPS requirements. This
compares with a total of about 50 reviews
during the previous two years. The Com-
mission's staff has reviewed a sample of the
public reports and comment letters reflect-
ing the results of the peer reviews, as well as
the oversight files of the Public Oversight
Board (POB). The POB is an independent
body responsible for monitoring and eval-
uating the activities of the SECPS. The
Commission’s staff is encouraged by the
results of its review because they suggest
that: (a) the standards for performing and
reporting on peer reviews are appropriate;
(b) the standards are being meaningfully
applied; and (c) the POB s actively monitor-
ing the peer review process.

Starting with the approximately 250 peer
reviews scheduled to be completed during
fiscal year 1982, the Commission’s staff will
have the opportunity—under an access ar-
rangement which has been agreed to by
the SECPS and the Commission—to
review a sample of certain working papers
prepared by the reviewers in support of the
results of their review. The objective of the
staff's access to peer review working papers
is to enable the Commission to reach anin-
formed judgment as to the adequacy and
application of the peer review standards,
and the extent of reliance which can be
placed on the work of the POB consistent



with the Commission’s oversight responsi-
bilities. Based on its experience to date, the
Commission’s staff expects that the Com-
mission will be able to place substantial re-
liance on the POB's oversight function.

The SECPS is empowered to impose
sanctions on member firms for failure to
comply with membership requirements.
Sanctions may be imposed as a result of
monitoring specific alleged or possible
audit failures, or as a result of serious qual-
ity control deficiencies uncovered during
peer reviews. The POB has reported that
while the SECPS has made significant
progress in establishing operational proce-
dures for monitoring audit failures, it is too
early to draw any conclusions regarding the
effectiveness of this aspect of the SECPS's
disciplinary program.!2> With respect to
deficiencies noted during peer reviews, the
SECPS's emphasis to date has largely been
on remedial steps—such as voluntary
agreements to correct deficiencies and
undergo additional professional education
or follow-up peer reviews. While such a
remedial approach appears to make sense,
the SECPS must be prepared to take more
stringent actions if warranted in order to
ensure the credibility of its disciplinary pro-
cedures.

The Commission continues to agree
with the POB that all accounting firms
which audit publiclyheld companies
should participate in the accounting pro-
fession's self-regulatory program.'? In this
connection, the Commission encourages
the SECPS to continue to explore ways in
which to facilitate membership. Member-
ship in an organization such as the
SECPS—with attendant peer review and
other meaningful membership require-
ments—should provide investors and
clients with the requisite degree of as-
surance that member firns consistently
conduct their accounting and auditing
practice in accordance with professional
standards. While membership cannot
guarantee that there will be no future audit
failures, it should reduce the likelihood of
such failures. If and when audit failures

occur, the Commission expects they will be
due to isolated breakdowns or “people
problems,” and not to inherent deficiencies
in firs’ systems of quality control.

The POB has stated its belief that since
the principle objectives of the Division for
CPA Firms are improvement of the profes-
sion and protection of the public, the public
is entitled to know the identity of firms that
are members of the Division and the type of
standards with which they must comply.!2*
The Commission agrees that it may be im-
portant that investors know whether a reg-
istrant's auditor is a member of a recog-
nized and effective self-regulatory organiza-
tion. Therefore, the Commission endorses
the decision of the AICPA Council to pub-
lish a directory of accounting firms that are
members of the Division for CPA Firms.

FASB Activities—The FASB has con-
tinued its efforts to develop and improve
the financial accounting and reporting
standards upon which financial reporting
is based. A number of statements and
interpretations were issued during the past
year, and the FASB's agenda currently
includes various significant projects such
as: (a) development of a conceptual frame-
work for financial accounting and reporting
by business enterprises; (b) reconsidera-
tion of a standard on accounting for foreign
currency translation; (c) consideration of
employers’ accounting for pensions and
other postemployment benefits; (d) con-
sideration of the extent to which the rate-
making process should affect the applica-
tion of financial accounting standards to
companies in certain regulated industries;
(e) development of a cohesive and compre-
hensive set of disclosures about oiland gas
exploration and producing activities; and
(f) extraction of specialized accounting and
reporting practices in the AICPA state-
ments of position and guides on account-
ing and auditing matters. The FASB is also
continuing its efforts to provide timely
guidance on various implementation and
practice problems.

The Commission’s staff has closely
monitored the FASB's activities during the
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year. A description of certain FASB
projects follows.

(1) Conceptual Framework— Shortly
followming its creation in 1973, the FASB
began the task of developing a conceptual
framework for business enterprises. This
project was not an entirely new effort, but it
was the first time that significant resources
were dedicated to the planned develop-
ment of a comprehensive body of concepts
intended to undergrid financial accounting
and reporting.

A unified body of concepts that support
financial accounting and reporting and
facilitate the process of finding solutions
to emerging problems would provide logi-
cal order and uniformity to the process of
standard-setting. ldeally, a conceptual
framework would lead to the elimination of
alternative pnnciples and practices and
contribute to increased comparability of
financial nformation among diverse
business enterpnses.

Although, as n prior years, deadlines in
the project’'s tmetable were missed, some
progress was made. During the year, two
statements in the concepts series were
issued which identified and defined the ten
interrelated  elements that comprise
financial statements, and the objectives of
financial reporting by nonbusiness organi-
zations. Additionally, the FASB published
two research studies related to the recogni-
tion phase of the project, and held pubhc
heanngs on the funds flows, liquidity and
financial flexibility phase.

In the coming year, the FASB expects to
1ssue a statement of financial accounting
concepts which will combine in a single
pronouncement the interrelated phases
of reporting eamnings and funds flows,
liquidity and financial flexibility. The display
of earnings and funds flows data 1s also
under active consideration. At least one
discussion memorandum regarding the
issues to be considered in the recognition
phase is also expected dunng 1982. Work
on the measurement-of-elements phase of
the conceptual framework project should
extend beyond 1982.
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The FASB's work on a conceptual frame-
work is now at a critical stage. The funda-
mental conceptual issues identified with
reporting earnings and funds flows, in-
cluding the display of this information,
have been under active consideration for
several years. Work on the difficult areas of
accounting recognition and measurernent
of the elements of financial statements has
been started, but delays persist and mean-
ingful solutions continue to be elusive. It
is possible that the FASB's success in
resolving the conceptual issues related to
recognition and measurement may deter-
mine the ultmate success or failure of the
conceptual framework project.

The FASB beleves that the progress
made to date on the framework does assist
in its deliberations on specific standards.
Substantial completion of the project—that
is, the point where it becomes a visible aid
in the reporting process—does not, how-
ever, appear to be a nearterm prospect.
Thus, the FASB should continuaily assess
its resource allocations to ensure that work
on specific accounting issues which have
been identified as needing the board's
attention— such as accounting for income
taxes and consolidation accounting—is not
being inappropnately postponed. While the
Commussion continues to believe that the
development of a conceptual framework is
worthwhile, the FASB's major objective
should be to provide timely guidance on
major 1ssues and emerging accounting
problems which constantly arise in a
dynamic financial reporting environment.
In addition, work on some of the major
accounting 1ssues currently facing the
financial community, including the FASB's
project on accounting for pensions by
employers, may aid in the future develop-
ment of recognition and measurement
concepts

The Commission will continue to work
with the FASB by offenng its comments
and observations as this process continues
to evolve.

(2) Financial Reporting and Changing



Prices—During the past two years, certain
large, publicly-held enterprises have dis-
closed supplementary information re-
garding the effects of changing prices
under the FASB's Statement of Financial
Accounting Standards No. 33 (FAS 33).
FAS 33 requires information regarding
both operations and financial position on
two bases—constant dollar accounting
and current cost accounting. This year, the
Commission revised its rules to specifical-
ly require disclosure pursuant to FAS 33
In certain registration statements, annual
reports on Form 10-K and annual reports
subject to the proxy rules and certain proxy
statements.

FAS 33 does not require current cost
information for specialized assets associa-
ted with unprocessed natural resources
and income-producing real estate. How-
ever, it was supplemented dunng the past
year by three new statements which cover
the specialized assets in those industries.
Two of the new statements merely ex-
tended the interim provisions of FAS
33 for certain specialized assets—income-
producing real estate and timberlands and
growing timber—so that currentcost
based data remains optional for these
assets and related depreciation, depletion
and amortization. The remaining statement
imposes a requirement for current-cost
information for the specialized assets in the
oil and gas and hard minerals industries.

Accounting for the effects of changing
prices is not a settled area in accounting
theory or practice. Consequently, the FASB
issued FAS 33 before the definitional,
conceptual and display issues were fully
settled, and decided to reexamine the
issues after a five-year period of experi-
mentation. In June 1981, the FASB issued
an invitation to comment regarding re-
search needed on reporting the effects of
changing prices in order to provide in-
formation about cost/benefit assessments,
use of the data, behavioral effects, and
indicated needs for change in the manner
in which the data are derived and com-
municated.

High rates of inflation seriously impair
the ability of financial statements, which are
predicated on historical cost/nominal
dollars, to indicate eamings awvailable for
expansion or distribution to owners. The
FASB made a significant breakthrough in
private sector standard-setting process
inissuing FAS 33. The Commussion recog-
nizes the importance of coordinated
research in this important area of financial
reporting. Preparers and users of financial
information should be joined by auditors,
academics and others In providing useful
empirical data and opinions on the issues
identified in the FASB's inwitation to com-
ment. The ultimate success in achieving
disclosure of useful information concern-
ing the effects of changing prices should
not be dependent entirely on the efforts of
the FASB. The business community and
the accounting profession should be part-
ners with the FASB 1n this effort through
their contributions of time and talent to
relevant research and experimentation.

Other Significant Financial Reporting
Issues—During the past year, the Commis-
sion continued to be actively involved with
several important financial reporting
issues. These include' (1) the efforts to
achieve more useful financial reporting for
oil and gas producing companies; (2) the
pnivate sector's inibatives regarding volun-
tary reporting on internal accounting
control; and (3) the evolving area of
supplemental financial information and the
question of appropriate auditor association
with that data. A brief discussion of each
of these issues follows.

(1) Financial Reporting Practices for
Ou and Gas Producers—During the fis-
cal year, the Commussion and its staff
continued to review the various sup-
plemental disclosures made as a part of
the Commission’s experiment to develop a
new method of accounting for oil and gas
producers—reserve recognition account-
ing (RRA). Companies are required to
disclose supplementary information about
the value of their reserves, changes in
those values and an altemative measure
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of performance, all based on RRA. The
Commission noted significant revisions to
estimated proved reserves quantities in the
supplemental disclosures included in vari-
ous required filings, and received com-
ments from oil and gas reservoir engineers
that a significant range of reserve estimates
is considered reasonable by that profes-
sion. Also, the published results of several
studies suggested a substantial degree of
uncertainty of oil and gas reserve estimates.

After assessing the development of RRA
since September 1978, the Commission
determined that, because of the inherent
uncertainty of recoverable quantities of
proved oil and gas reserves, RRA does not
presently possess the requisite degree
of certainty to be useful as a primary
method of accounting. Therefore, in
February 1981, the Commission an-
nounced that it no longer considered RRA
to be a potential method of accounting for
use in the primary financial statements.

At that time, the Commission also
announced its support for an FASB project
to develop a comprehensive set of dis-
closures for oil and gas producers. This
project comprehends all aspects of finan-
cial reporting by oil and gas producers
except the issue of a uniform method of
accounting. The Commission presently
has no plans to attempt to address the issue
of a uniform method of accounting since it
believes that concepts developed by the
FASB in its standard-setting role may
have an impact on the ultimate resolution
of the uniform method question.

In connection with its disclosure project,
the FASB issued an invitabon to comment
in May 1981 and held public hearings on
the subject in August 1981. it expects to
issue an exposure draft of a reporting
standard in early 1982, with a final stand-
ard to be adopted in the summer of 1982.
The Commission’s staff has followed and
will continue to closely follow the FASB's
progress on this disclosure project, and
expects that the Commission's rules will be
amended to be consistent with the dis-
closure standards adopted by the FASB.
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Since the Commission is no longer
working to develop RRA as a method of
accounting for use in the primary financial
statements and there are no immediate
plans for adopting a single uniform method
of accounting, the staff has recommended
the rescission of Accounting Series Re-
lease No. 261 (February 23, 1979) which
expressed the Commission’s view that
changes from either the full cost or the
successful efforts method of accounting
would not be in the interest of investors.
This view was espoused because of the
potential for another change in accounting
method in the near future. Since RRA is no
longer being developed, the Commission’s
staff believes that it 1s no longer neces-
sary to discourage accounting changes.
Therefore, the staff has recommended
rescission of the subject release. if this
recommendation is adopted, in the future
the Commission will accept accounting
changes from either the full cost or the
successful efforts method when such
changes are in accordance with generally
accepted accounting principles (GAAP).
(After the close of the fiscal year, on
October 7, 1981, the Commission author-
ized the publication of the recommended
release.!25)

(2) Management Reports—The
Commission’s staff continued to monitor
the private sector initiatives for manage-
ment reports on intemal accounting
controls. Significantly more annual reports
issued this year included such reports than
those issued last year. The staff is encour-
aged by the increasing number of reports
submitted and by the broad range of topics
covered by these reports. The strong posi-
tive response by the private sector suggests
that regulatory action in this area is not
warranted at this time.

(3) Supplemental Financial Informa-
tion—In 1978, in connection with its
project to develop a conceptual framework,
the FASB concluded that some financial
information should be reported outside the
financial statements, notwithstanding its
relevance to an understanding of an



entity's financial position and results of
operation. Accordingly, the FASB deter-
mined to develop standards for disclosure
of supplementary financial information
where appropnate. The Commission has
previously expressed support for the
FASB's decision to look beyond the re-
porting of financial information in financial
statements to a broader concept of finan-
cial reporting. The Commission continues
to concur in this broadened objective of
the FASB.

At the present time, the only FASB
standards that address supplementary
financial information concern inflation
accounting and, to a hmited extent, in-
formation about oil and gas reserves. The
new FASB initative in the area of disclo-
sures about oil and gas exploration and
producing activities is expected to result
in additional specific standards for sup-
plementary disclosures.

Independent accountants are required,
by generally accepted auditing standards,
to review the supplementary financial infor-
mation presented under FASB pronounce-
ments and the oil and gas reserve dis-
closures required by the Commission. The
required review of supplementary financial
information is less extensive than an audit.
However, independent accountants are not
required to report on the supplementary
financial information. They are only re-
quired to expand their reports on the
audited financial statements when they
have been unable to complete the pre-
scribed review procedures, or when the
disclosure is incomplete or materially
different from the reporting standards.

The Commission has stated that an
accountant's report on supplementary
information would provide an important
channel of communication between the
profession and users of financiai reports.
Such a report would describe the nature
of the accountant's review and state
whether he is aware of any material modi-
fications that should be made to the
information for it to conform with the
FASB's guidelines.

The Commission understood that
consideration of explicit reporting had been
hindered by uncertainty over the applicabi)-
ity of Section 11 of the Securities Act to
accountants’ reports on supplementary
information which are included in regis-
tration statements. Accordingly, it pro-
posed rules which would clarify that
accountants would not be liable under
Section 11 for their reports on supple-
mentary financial information as to the
effects of changing prices and as to oil
and gas reserves. Final action on these
rules has been deferred because of ques-
tions relating to the most appropnate way
for the Commission to express Its view
that accountants’ exposure to liability
must be consistent with the responsibilities
they assume.

Review of Accounting-Related Rules
and Interpretations—The Commission+
relies to a great extent on GAAP, as estab-
lished by the private sector, to provide
guidance to registrants and accountants in
preparing financial statements required
to be included in various registration state-
ments and reports filed with the Commis-
sion. The Commussion's accounting-
related rules and interpretations serve
primarily to supplement GAAP, by
addressing those areas which are unique
to Commussion filings or where GAAP is
not explicit.

The Commussion’s principal accounting
requirements are embodied in Regula-
tion S-X (S-X) which governs the form and
content of, and requirements for, most
financial statements filed under the Federal
securities laws. The Commission also
publicizes its views on various accounting
and financial reporting matters in Account-
ing Series Releases (ASRs). In addition,
the Commission's staff periodically issues
Staff Accounting Bulietins (SABs) as a
means of informing the financial com-
munity of its views on accounting and dis-
closure practices.

The Commission continually evaluates
its requirements as the private sector
effectuates changes in financial reporting
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standards, and modifies or eliminates
those requirements which become
unnecessary. To the extent that the
FASB and the AICPA accelerate their
efforts to enhance financial report-
ing, the Commussion should be able
to place more rellance on pnvate sector
standards.

In addition, the Commuission updates its
rules and issues Interpretations where
necessary and appropriate Forexample,in
July 1981, the Commussion announced its
concerns about certain apphcation and
disclosure practices relating to the last-in,
first-out (LIFO) method of accounting forin-
ventones. The Commuission encouraged
registrants and accountants to carefully
reexamine LIFO accounting and disclosure
practices to ensure that those practices
result in accurate and meaningful financial
reporting.

Dunng the past year, the Commission
has devoted substantial resources to a
comprehensive review of its existing ac-
counting-related rules and interpretations.
The objective of this review is to ensure that
the Commussion’s requirements remain
necessary and costeffective in today's
environment and that they contnbute to the
usefulness of financral reporting without
imposing unjustified burdens on regis-
trants. As a result of this effort, the Commus-
sion has made progress in reducing and
simphfying its rules without sacrificing the
integnty of financial disclosure documents.
Some specific initiatives in this area are
discussed below.

(1) Scope of Seruices by Independent
Accountants—In 1978 and 1979, the
Commission issued two releases relating
to the scope of services performed by inde-
pendent accountants for their audit clients.
ASR No. 250 (June 29, 1978) announced
the adoption of a rule requiring disclosure
In proxy statements about nonaudit serv-
ices performed by accountants. In ASR No.
264 (June 14, 1979), the Commission dis-
cussed factors relevant to an evaluation of
the impact of the performance of non-
audit services on auditor independence.
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These releases were issued by the
Commission as a part of its response to
concerns raised by members of Congress
and the public during the mid-1970's that
the performance by accountants of non-
audit services could or could appear to
create a conflict of interest which would
impair the accountant's independence.
The disclosure about nonaudit services
was intended to permit security holders to
better evaluate registrants’ relationships
with their independent accountants. In
addition, the Commission intended to
monitor the disclosures to assist in develop-
ing an emprical basis from which to
determine the need for any further action in
this area.

Based on the review of the proxy dis-
closures conducted by the Commission'’s
staff, the Commission obtained a better
understanding of the nature and extent of
nonaudit services performed by account-
ants. Although the Commission believes
that information about nonaudit services
performed by independent accountants
1s important for monitoring the relation-
ships between accountants and their
clients, in August 1981, it proposed to
rescind the proxy rule because 1t believed
that the detailed nonaudit services dis-
closure may not be of sufficient utility to
investors to justify continuation of the
disclosure requirement.'?” In addition, the
Commussion thought that the SECPS
could generate sufficient information to
enable the Commission, the POB, and
others to appropriately monitor the services
performed by accountants. In this con-
nection, subsequent to the issuance of
the above proposal, the Executive Com-
mittee of the SECPS agreed to require
member firms to provide additional dis-
closure about nonaudit services in annual
reports filed with the SECPS and available
for public inspection

In a related action, the Commission with-
drew ASR No. 264.!28 Although registrants
and accountants must continue to carefully
evaluate their relationships to ensure that
the public maintains confidence in the



integrity of financial reporting, the Com-
mission took this action because ASR
No. 264 might have confused persons
trying to evaluate services performed or to
be performed by accountants. Moreover,
the Commission believes 1t has achieved
its objective 1n issuing that policy state-
ment. Accountants and their self-regulatory
structure, audit committees, boards of
directors and managements are aware of
the Commussion’s views on accountants’
independence and should be sensitive to
possible impact on independence of non-
audit services performed by accountants.
The Commission believes it should be able
to rely on these persons to ensure adequate
consideration of the impact on account-
ants’ independence of nonaudit services
because they share the responsibility to
assure that the public maintains con-
fidence in the independence of account-
ants.

In its release proposing withdrawal of the
proxy rules, the Commission emphasized
that the independence of auditors—both in
fact and in appearance—is critical to their
role under the Federal securites laws.
Because of its responsibility and authonty
under the securities laws to assure that
accountants who practice before it are
independent, the Commussion is prepared
to take further action if either the fact or
appearance of accountants’ independence
is questioned seriously in the future.

(2) Regulation SX—As part of the
continuing efforts to streamline the Com-
mission's regulations, the Commussion
and its staff have: (a) standardized and
centralized in S-X the nstructions for
interim financial statements in registra-
tion statements and quarterly reports to
further simplify disclosure requirements;
(b) proposed to significantly reduce the
requirements for financial statements, such
as parent company, unconsolidated sub-
sidiaries, etc., which supplement con-
solidated financial statements (The
Commission adopted final rules to reduce
the number of instances where separate
financia] statements are required on

November 6, 1981.); (c) revised the rules
relating to the detailed property, plant and
equipment schedules to require the filing
of such schedules only by capital intensive
companies; (d) reviewed the financial state-
ment requirements for companies In
specialized industries—insurance com-
panies, bank holding companies and
investment companies—and either issued,
or will soon i1ssue, proposais to revise those
requirements (The Commussion adopted
final rules relating to insurance companies
on October 21, 1981.); (e) 1ssued a pro-
posal to simplify and standardize require-
ments for disclosure of a ratio of earnings
to fixed charges; and (f) 1ssued a proposal
to simplify and improve the registration
and reporting process by codfying ad-
ministrative policies regarding the
presentation of pro forma financial in-
formation

The Commission’s staff believes that
these nitatives will result in sub-
stantial improvement in S-X while reducing
reporting burdens on registrants The staff
will continue to explore ways in which S-X
can be refined.

(3) ASRs—The Commussion’s staff has
commenced a review of the approximately
300 ASRs which have been issued by the
Commussion since 1937. The objective of
this review 1s to identify unnecessary, out-
dated or otherwise extraneous material
and to publish a codification of those
portions of the ASRs which remain relevant
to financial reporting today. This project is
expected to result in a substantal reduction
in the material that the financial communi-
ty need be concerned with, and the
inclusion of the remaining material in a
more concise and useful format which is
expected to vastly increase its utility. The
staff expects to recommend that the
Commission consider the final document
during fiscal year 1982.

Although this project is in its intial
stages, the staff has already identified a
number of ASRs which have been re-
scnded recently because the policies
stated therein no longer have current
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application or have been superseded by
other pronouncements.

(4) SABs—In January 1981, the
Commission staff published a codification
of the material included in 38 earlier SABs.
The codification represents an integrated
package of updated and indexed SABs to

make those staff interpretations more
useful to issuers, accountants and others.
The principal revision to the material in the
previous SABs related to deletion of
material no longer necessary because of
prnvate sector developments and Com-
mission actions.



Investment Companies and Advisers

Disclosure Study

The Division of Investment Management
established a study group at the end of
fiscal 1979, to undertake a thorough
review of investment company disclosure
requirements under the Securities Act of
1933 (Securities Act) and the Investment
Company Act of 1940 (Investment
Company Act). The objective of the studyis
to reduce unnecessary burdens on both
the industry and the staff which may result
from present disclosure requirements.

During the 1981 fiscal year, the study
group reviewed changes n reporting
requirements for management investment
companies. On November 17, 1980, the
Commission proposed three revisions to
Form NQ, the quarterly reporting form
for management investment companies.'?
The major revision would shift the require-
ments for reporting changes in an invest-
ment company's portfolio securities from
a quarterly to an annual basis. The Com-
mission proposed the revisions because
(1) the staff makes little intemnal use of
the quarterly information; and (2) the insti-
tutional disclosure program established
under Section 13(f) of the Securities
Exchange Act of 1934 (Exchange Act)
sets appropriate disclosure requirements
for all institutions, including investment
companies.

The study group also continued its effort
to eliminate duplicative reporting require-
ments in documents sent to existing share-
holders and potential investors. On July 8,
1981, the Commission adopted uniform
requirements for the contents of and
periods to be covered by financial state-
ments included in shareholder reports
and prospectuses in (or annual updates of)
management investment company regis-
tration statements.!30

As a result, management investment

companies can prepare a single set of
uniform updated financial statements that
can be used in both the prospectus and the
annual report to shareholders. In addition,
open-end management investment
companies, at their option, can either
incorporate financial statements included
in any shareholder report by reference
into the prospectus, or transmit a currently
effective prospectus as the equivalent of
a shareholder report. The Commussion
adopted these changes to: (1) reduce the
costs incurred in preparing and trans-
mitting essentially duplicative financial
information; and (2) provide an opportunity
for openend management investrnent
companies to reduce the length of their
prospectuses or eliminate separate prep-
aration of periodic reports.

Rule 465 under the Securities Act
became effective in October 1980. This
rule permits most posteffective amend-
ments filed by openend management
investment companies and unit invest-
ment trusts, other than insurance company
separate accounts, to become effective
automatically, without affirmative action on
the part of the Commission or its staff.
Amendments that merely register addition-
al shares, or that are filed to update the
issuer's prospectus and do not discuss any
material events in its operations, can
become effective either immediately or on
a date chosen by the registrant within 20
days of the date of filing. All other amend-
ments become effective on the 60th day
after filing, including those that discuss
matenal events in investment company
operations. The rule was adopted to ac-
complish two goals. First, it should elim-
inate staff review of purely routine filings.
thereby enabling the Division to concen-
trate its resources on those filings which
need the review process in order to insure
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complete disclosure. Second, and perhaps
more importantly, it should permit regis-
trants to assume greater responsibility for
their compliance with the disclosure
requirements of the Federal securities
laws. In this regard, since the rule was
adopted, over half of the post-effective
amendments subject to its provisions have
been filed under the provision permitting
immediate effectiveness.

The study group is considering a
number of other proposals including the
possibility of simplifying the disclosure
contained in nvestment company pro-
spectuses. The goals of such simplification
would be to make disclosures easier for
investors to understand and to reduce the
costs and burdens of preparing and
distributing prospectuses.

Investment Company Act Study

In 1978, the Division established the
Investment Company Act Study (the
Study) to review the Investment Company
Act and the rules, regulations and admin-
istrative practices under it, with a view
towards simplifying and reducing the
burden of regulation upon the investment
company industry, to the extent prac-
ticable, consistent with the protection of
investors. Through its rulemaking propos-
als to the Commission, the Study has
advocated a more efficient regulatory
system which enhances the @versight
responsibilities of investment company
directors and concomitantly minimizes
Commission involvement in investment
company operation. The recommenda-
tions of the Study have generally taken two
forms: (1) replacing administrative
review by the Commission’s staff of
proposed investment company activities
with rules establishing general critena
under which certain activities are permis-
sible; and (2) refining the Investment
Company Act's broad statutory prohibi-
tions by interpretation so as to permit
activities otherwise prohibited under condi-
tions which preserve the underlying
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purpose of the regulatory provision.

Consistent with the purposes stated
above, during the fiscal year the Commis-
sion adopted rules which:

(1) exclude from the definition of invest-
ment company and hence from regulation
under the Investment Company Act,
certain prima facie investment companies
which are primarily engaged in a non-
investment company business;'3!

(2) temporarily deem certain transient
investment companies not to be invest-
ment companies for purposes of the
Investment Company Act;!3?

(3) deem certain subsidiaries of operat-
ing corporations not to be investment
companies for purposes of the Investment
Company Act;!3?

(4) exempt the purchase or sale of
certain securities between an investment
company and an affiliated person which
is so affiliated solely because of having
a common investment adviser, common
officers and/or common directors;!34

(5) permit use of fund assets to finance
distribution of fund shares;'3*> and

(6) require that investment companies
develop codes of ethics governing
purchases or sales by investment
company insiders of the same securities
held or to be acquired by the investment
company.!3

The Commission also proposed rules
developed by the Study to resolve several
longstanding issues. First, the Commission
proposed Rule 3a4 which would provide
a “safe harbor” for certain “mini-account”
services. These accounts are offered by in-
vestment advisers in the form of individual
accounts, but may be operated, in practice,
more like investment companies. The
proposed rule would deem investment
management services providing their
clients with individualized treatment not to
be investment companies for purposes of
the Investrent Company Act.!¥’

The Commission also proposed Rule
180 which would exempt from the
registration requirements of the Securities
Act, interests and participations issued in



connection with the tax-qualified retirement
plans commonly know as “H.R. 10" plans.
Because H.R. 10 plans are not entitled to
the exemption from registration available
to the tax-qualified retirement plans of
certain employers, many such plans have
applied for and received exemptions from
such registration requirements. The
proposed rule would obviate the filing of
many such applications.!3®

Legislation

The Commission, consistent with its
deregulatory objectives, participated in
the development of the legislation which
resulted in the enactment of the Small
Business Investment Incentive Act of 1980.
That legislation, through the addition of
Sections 2(a)46) through 2(a)}(48) and 54
through 65 of the Investrnent Company Act
and the addition of Section 202(a)(2) and
amendment of Sections 203(b)X3)and 205
of the Investment Advisers Act of 1940
(Investment Advisers Act), was designed to
accommodate the special characteristics
of business development companies
(also known as venture capital companies
and small business investment com-
panies). Special regulation was created to:
(1) permit public business development
companies increased flexibility to issue
debt and other senior securities; (2) provide
incentive compensation to internal
management or external advisers;
(3) narrow prohibitions regarding trans-
actions which involve indirectly affiliated
persons of the business development
company; and (4) clarify or change certain
other regulations which would otherwise
apply to business development companies
as closed-end investment companies.

In order to implement this legislation,
the Commission undertook several regula-
tory initiatives. The Commission adopted
rules that would:

(1) permit certain transactions between
a business development company, as
newly defined in the Investment Company
Act, and a company controlled by it or

certain affiliated persons of such controlled
company;'* and

(2) permit a business development
company to acquire the securities of and
operate a wholly-owned small business
investrnent company.'4

The Commission also adopted, on an
interim basis, three forms to be used
by business development companies to
notify the Commission of their status under
the Investment Company Act: Form N-6F,
the notice of intent to file a notification
of election; Form N-54A, the notification
of election of business development
company status; and Form N-54C, the
notification of withdrawal of election.#! As
a part of the same release, the Commussion
also made public the views of the Division
as to: (1) the existing forms that should
be wused by business development
companies to register their securities under
the Securities Act and the Exchange Act;
(2) the disclosure that would be appropriate
to inform investors about the special char-
acteristics of business development
companies. Finally, the Commission with-
drew two outstanding rule proposals
(Rule 3c-2 under the Investment Company
Act'? and Rule 2053 under the Invest-
ment Advisers Act!43) because the sixbject
matters of those rules were comprehen-
sively addressed by the legislation.

Investment Advisers Act Study

The Division continued its compre-
hensive review of the Investment Advisers
Act and the rules, regulations and adminis-
trative practices under it, with an aim
towards determining whether the existing
regulatory structure is adequate in light
of the dramatic growth of the advisory
industry in recent years.

As a foundation for this review, the invest-
ment adviser study group is compiling a
comprehensive profile of the investment
advisory industry based upon analysis of
information filed with the Commission in
investment adviser registration applica-
tions.
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In July 1981, the Commission published,
in question and answer format, certain
interpretive positions of the Division
regarding the revised integrated dis-
closure and reporting requirements for
investment advisers.!'# On the same date,
the Commission proposed certain amend-
ments to these requirements.!*> The
revised disclosure and reporting require-
ments, which became effective on July
31, 1979, and the interpretive release and
proposed amendments were based on
experience with the revised requirements.
The proposed revisions would substantially
reduce the burden of complance with
these requirements for a significant
number of investment advisers by eliminat-
ing the requirement that these advisers file
an unaudited balance sheet with the
Commission with their registration
application.

In August 1981, the Commussion
published the views of the staff regarding
the applicability of the Investrnent Advisers
Act to financial planners, pension con-
sultants, and other persons who, as an
integral component of other financially
related services, provide investment
advisory services to others for compensa-
tion.'#6 The statement of staff wviews
generally sets forth long-standing inter-
pretive positions of the staff as to the cir-
cumstances under which persons pro-
viding such services would be investment
advisers under the Investment Advisers Act
and thus subject to the registration re-
quirements of the Act.

Significant Applications and
Interpretations

Heizer Corporation—On July 7, 1981,
the Commission granted an application,
under Section 57 (a){4) of the Investment
Company Act and Rule 17d-1 thereunder,
to Heizer Corporation, a business develop-
ment company. This order was the first to
be granted by the Commission pursuant to
the Small Business Investment Incentive
Act. The order granted to Heizer Corpora-
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tion permitted it to provide for its officers
and employees a Simplified Employee
Pension Plan, qualified under Section
408(k) of the Internal Revenue Code. The
Commission granted the application
noting that the pension plan is subject
to the fiduciary requirements and self-
dealing prohibitions of the Employee
Retirement Income Security Act of 1974
and the reporting and disclosure require-
ments of the Internal Revenue Code. The
Commission also placed weight on the fact
that Section 408(k) of the Internal Revenue
Code was enacted by Congress to provide
small businesses with a less burdensome
and expensive altemnative to the establish-
ment of a pension plan qualified under
Section 401 of the Internal Revenue Code.

Investment Company Institute—On
January 23, 1981, the staff advised the
Investment Company Institute that it would
not recommend that the Commission take
any enforcement action if an investment
company purchased certificates of deposit
issued by members of the Federal Deposit
Insurance Corporation or the Federal
Savings and Loan Insurance Corporation
having a level of assets less than the
specified minimum amount of assets
required by the investment company's
investrnent policy. The staff recommended
this no-action position, subject to certain
conditions, in order to remove impedi-
ments preventing investment companies
from investing in certificates of deposit
of small banks and savings and loan
associations.

Walter Untermeyer, Jr—On January
14, 1981, Walter Untermeyer, Jr.
(Untermeyer), a shareholder of Fidelity
Daily Income Trust (the Fund), filed an
application requesting an order of the
Commission determining that two of the
disinterested trustees of the Fund are
controlled by and interested persons of the
Fund's investment adviser. The named
trustees, the Fund, and the investment
adviser opposed the Commission’s
exercise of jurisdiction over the application,
contending that essentially the same issue



was raised in a shareholder derivative suit
that Untermeyer had filed against the Fund
in the United States District Court of
Massachusetts alleging that the Fund had
paid excessive fees to the adviser.

After considering briefs submitted by
Untermeyer, the Trustees, the Fund, the
investment adviser, and the Division In
this matter, the Commussion decided to
accept jurisdiction over the application.
The Commission held that, since the deter-
mination sought in Untermeyer's applica-
tion would not necessanly be decided in
the course of the district court's disposi-
tion of the issues raised in Untermeyer's
lawsuit, the doctrine of comity did not re-
quire the Commission to defer to the court.

Institutional Disclosure Program

The Commission’s institutonal dis-
closure program, adopted pursuant to
Section 13(f) of the Exchange Act, has
been in operation for over two years. Under
the program, money managers that fall
within the definition of an “institutionai
investment manager” contained in Section
13(f) (5) of the Exchange Act, and that
meet certain critena set out 1n Rule 13f-1
under the Exchange Act, file reports on a
quarterly calendar basis on Form 13F.
Among the institutional investment man-
agers that typically meet the requirements
of Section 13(f) and file Form 13F reports
are investment advisers, banks, and In-
surance companies. Those managers re-
quired to file Form 13F reports disclose
certain equity holdings of the accounts
over which those managers exercise invest-
ment discretion. This year over 900 institu-
tional investment managers have reported
on Form 13F secunty holdings which total
almost $500 billion dollars.

Form 13F reports are made available to
the public at the Commission’s Public Re-
ference Room promptly after filing. Also
available for public inspection at the Public
Reference Room are two tabulations of the
information contained in Form 13F reports
filed with the Commission. The first of the
tabulations includes a listing, arranged
according to the individual security held,
showing the number of shares of that secu-
rity held and the name of the money man-
ager reporting the holding. The second
tabulation is a summary listing, also
arranged according to the individual sec-
urity, showing the number of shares of that
security reported by all institutional invest-
ment managers filing reports. The tabula-
tions are nommally available between ten
days to two weeks after the end of the 45-
day period for filing Form 13F reports fora
particular calendar quarter.

Both tabulations are produced by an in-
dependent contractor selected through the
competitive bidding process. The con-
tractor provides its services to the Com-
mission without charge, and is required to
make a variety of specified tabulations avail-
able to the public at reasonable prices with-
in 10 days after receipt of the reports. The
independent contractor also produces and
offers for sale to the public a magnetic
tape containing the information included in
the two tabulations.

Form 13F reports are not required to be
filed in machine readable form. The Com-
mission decided not to adopt such a form
of reporting after receiving public com-
ments in 1979 and determining that man-
agers would find it unduly burdensome to
employ uniform computer systems for the
purpose of filing Form 13F in machine
language.
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Enforcement Program

The disclosure requirements of the
Federal secunties laws, including the issuer
registration and reporting requirements,
are aimed at maintaining high standards of
integrity in United States secunties trad-
ing markets. Stnct requirements imposed
on market professionals, such as broker-
dealers and investment advisers, are like-
wise designed to assure that investors may
rely on the integrity of securities trans-
actions. It is the task of the Commussion's
enforcement program to assure that these
high standards of integrity are in fact ad-
hered to. To do this, the Commussion
maintains a surveillance of the secunties
markets. Its pursuit of violations of the
Federal securities laws is intended both
to provide remedial relief in particular
situations and to deter others who might
otherwise be tempted to engage in similar
violations.

The Commission’'s enforcement pro-
gram aims at maximizing the limited re-
sources available to 1t in maintaining a
strong and effective presence in those
areas within its jurisdiction. Substantial
efforts are devoted to co-ordinating en-
forcement activities with self-regulatory
organizations and state and other Federal
agencies. In addition, civil damage actions,
which have the effect of supplementing the
Commission's enforcement efforts, are
brought by private parties based upon viola-
tions of the Federal securities laws.

The enforcement actions described n
this section are illustrative of trends in
enforcement activities encountered in the
past year. They also indicate the magnitude
of the Commission's enforcement re-
ponsibilities and the variety of Commussion
responses adapted to the needs of parti-
cular situations.

Set forth below is, first, a summary of the
sanctions and remedies available to the

Commission in dealing with enforcement
matters. (Table 33, “Types of Proceed-
ings”, outlines in detail vanous types of pro-
ceedings which the Commission may
pursue.) Following this is a summary of
some of the significant enforcement
actions brought in the 1981 fiscal year.

Sanctions and Remedies

The Federal secunties laws provide
administrative, civil and cnminal remedies
for violations of those laws. Sanctions in
administrative proceedings for individuals
subject to the Commussion's regulatory
jurisdiction may range from the imposi-
tion of a censure to the barring of a secu-
nties  professional from engaging in
business n the industry. Issuers of se-
cunties subject to the penodic reporting
provisions of the Federal secunties laws
may be subject to proceedings under
which the Commussion may find that they
have failed to comply with those provisions
In this type of proceeding the Commission
may order such issuers to comply with
those provisions upon such terms and
condttions as it may specify. The awil
remedy usually available to the Com-
mission is the entry of a Federal court
ordered injunction barring future violations.
In addition, courts often enter orders pro-
viding for other equitable relief, such as
disgorgement of profits gained from wiola-
tive activities, restitution, or the appoint-
ment of special agents or trustees to
manage or monitor the use of corporate
assets. Criminal sanctions nclude fines
and imprisonment

The enforcement provisions of the Fed-
eral securities laws are primarily remedial
in nature, and In lingating and settling
proceedings the Commussion makes every
attempt to prevent a recurrence of wiola-
tive activity and to rectify the result of past

43



violations. Examples of some types of relief
obtained are discussed in the summaries of
selected cases which follow. In fiscal 1981,
Commission actions resulted in the dis-
gorgement or restitution of over $30
million.

In the majority of its cases, the Com-
mission is able to settle with respondents or
defendants on terms which secure nec-
essary and appropriate remedial relief.
Generally, respondents or defendants who
consent to such settlements do so without
admitting or denying the factual allegations
contained in the Commission’s complaint
or order for proceedings. Unless otherwise
noted, in the discussion of the illustrative
cases which follows, it should be assumed
that seftlements achieved were upon that
basis. In addition use of the phrase, viola-
tions of the Federal securities laws, in-
cludes allegations of both direct violations
and the aiding and abetting of such viola-
tions.

Insider Trading

The Commission monitors, investigates,
and, where appropriate, brings enforce-
ment actions in cases involving the pur-
chase or sale of securities by persons in
possession of material, non-public informa-
tion. The Commission works closely with
the registered securities exchanges and the
National Association of Securities Dealers
(NASD) 1n uncovering and developing
such cases.

During the past year, many of the insider
trading cases initiated by the Commission
involved trading in non-public iInformation
concerning tender offers or other potential
changes in control of an issuer. Several
actions also involved the misuse by pro-
fessionals of non-public information.

SEC v. FinAmerica Corporation and
Jorge E. Camicero'¥’—This action, alleg-
ing violations of the antifraud provisions of
the Securities Exchange Act of 1934 (Ex-
change Act), was filed against FinAmerica
Corporation, the then largest shareholder
of Riggs National Bank of Washington,
D.C, and Jorge E. Camicero, president of
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FinAmerica, who was at that time also a
director of the bank. The complaint alleged
that while nonpublic negotiations were
being held conceming the sale (at a sub-
stantial premium) of Riggs stock held by
FinAmerica and others, the director pur-
chased Riggs stock, recommended the
purchase of Riggs stock to others, and
attempted to include the stock purchased
by himself and others in the negotiated
sale. The court enjoined the defendants
and ordered disgorgement of profits
amounting to $150,000.

SEC v. Banca Della Svizzera Italiana,

et al'*®—On March 27, 1981, the Com-
mission filed a complaint against Banca

Della Svizzera faliana (Banca), Irving Trust
Company and “certain purchasers of call
options for the common stock of St. Joe
Minerals Corporation” (Purchasers). The
complaint alleged that defendant Pur-
chasers had violated the antifraud and
tender offer provisions of the Exchange Act
by purchases of call options for the com-
mon stock of St. Joe Minerals Corporation
(SJO) based on material nonpublic in-
formation conceming a tender offer for
SJO by a subsidiary of Joseph E. Seagram
& Sons, Inc. The alleged purchases were
made by defendant Banca, a banking in-
stitution located in Switzerland. The com-
plaint alleged that over 1,000 option con-
tracts for over 100,000 shares of SJO stock
were purchased, and that the increase in
price of SJO stock upon the announce-
ment of Seagram's tender offer resulted
in a profit to the purchasers of over $1
million.

The court imposed a Temporary Re-
straining Order freezing $2 million of the
assets of Banca and Purchasers. At the end
of the fiscal year, litigation was continuing.

SEC v. Daniel H. O'Connell, Arthur D.
Tanner*—The Commission filed a com-
plaint against Daniel H. O'Connell and
Arthur D. Tanner, alleging that they violated
the antifraud provisions of the Exchange
Act by purchasing the common stock of
Catalina Savings and Loan Association on
the basis of material non-public informa-



tion conceming a proposed tender offer for
all of the outstanding shares of Catalina
common stock by D. W. Ludwig. O'Con-
nell, a practicing attorney, and Tanner, a
business executive, reside in Tucson,
Arizona.

The Commission's complaint alleged
that O’Connell and Tanner leamed from a
director of Catalina that Catalina’s board
of directors had voted unanimously to re-
commend that Catalina’s shareholders
accept a tender offer for all of the out-
standing shares of Catalina common stock.
The complaint further alleged that O'Con-
nell and Tanner traded in the common
stock of Catalina while in possession of
material, non-public information without
disclosing such information.

The court entered final judgments of per-
manent injunction against O'Connell and
Tanner and ordered them to disgorge prof-
its of $17,800 and $32,375, respectively,
which were derived from the purchase of
Catalina common stock. This matter was
referred to the Commission by the market
surveillance staff of the NASD.

SEC v. Howard L. Davidowitz'*—The
Commission filed this complaint against
Howard L. Davidowitz, a former principal
in the accounting firm of Emst & Whinney,
Chairman of the firm's Retail Industry Com-
mittee and National Director of its Retail
Consulting Group. The compiaint alleged
that Davidowitz violated the antifraud pro-
visions of the Exchange Act by the pur-
chase and sale of common stock of Drug
Fair, Inc. based on non-public information
conceming the proposed merger of Drug
Fair and Gray Drug Stores, Inc. This in-
formation was allegedly obtained in con-
nection with services performed by Emst&
Whinney for Gray Drug Stores, Inc., relat-
ing to the planned merger.

Davidowitz's purchase and sale of stock
of Drug Fair, Inc. resulted in a net profit of
over $45,000. He was enjoined by the court
and ordered to disgorge that profit.

SEC v. Frank H. Wyman; SEC v. Fred-
erick Wyman, I1*'—In this case the Com-
mission filed two separate complaints

alleging violations of the antifraud pro-
visions of the Exchange Act based on trad-
ing on non-public information obtained,
directly or indirectly, from a paralegal
employee of a New York law firm. In each
instance, the non-public information con-
cemed proposed tender offers by clients
of the firm. The defendant in the firstaction
was a pnvate investor. In the second action
the defendant was a former registered rep-
resentative of a broker-dealer firm.

In the first action, the Commission
alleged that the defendant traded on
material non-public information relating
to the interest of Blue Bell, Inc. in making
a tender offer for Jantzen, Inc. In that case
the court entered an order of permanent
injunction, and ordered disgorgement of
over $99,000.

In the second action, the Commission
alleged that the defendant traded on
material non-public information relating to
the interest of Phillips Petroleum Co. in
making a tender offer for the stock of
Crown Zellerbach Corporation. The Com-
mission also alleged that, by disclosing
such information to the defendant, the
paraiegal had breached a duty to her em-
ployer law firm and its client, Phillips
Petroleum Co., to keep such information
confidential. The court entered an order
of permanent injunction against the de-
fendant.

In announcing each action, the Com-
mission acknowledged the assistance pro-
vided to the Commission staff by the Stock
Watch Division of the New York Stock
Exchange (NYSE) during each investi-
gation.

SEC v. Carlo M. Florentino'®2—On
September 23, 1981, the Commission
filed a complaint against Carlo M. Flo-
rentino, alleging violations of the antifraud
provisions of the Exchange Act. Florentino
is a former partner of a New York law firm,
and a former associate of two other New
York law firms.

The Commission’s complaint alleged
that commencing on or about October 11,
1977, Florentino effected transactions in
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the securities of certain publicly held com-
panies while in possession of material non-
public information which he had obtained
in confidence relating to, among other
things, the possible acquisition of these
companies through tender offer or merger
transactions. The Commission alleged that
as a result of such transactions, Florentino
realized a net profit of approximately
$450,000, that Florentino effected these
transactions while associated with two law
firms, and without following various pol-
icies and procedures of those law firms.

At the end of the fiscal year, litigation was
continuing.

Changes in Corporate Control

In recent years there has been a signifi-
cant increase in corporate mergers and
acquisitions, and in the novelty of tech-
niques used to accomplish these trans-
actions. Maintenance of the confidence of
investors in making decisions conceming
investments in companies engaged in
such transactions depends upon assuring
full, fair and timely disclosure of such trans-
actions. Commission actions in this area
are aimed at assuring investor protection as
mandated by the Federal securities laws.
Discussed below are exampies of Com-
mission actions seeking sanctions against
false and misleading disclosure in Com-
mission filings relating to tender offers,
proxy contests, and “going private” trans-
actions.

SEC v. El Dorado International, inc.,
Deil O. Gustafson, et al!'’3—The Com-
mission filed a complaint against El
Dorado International, Inc., Deil O. Gustaf-
son, Roger F. Newstrum, InnTernational,
Inc., Hotel Conquistador, Inc., doing
business as the Tropicana Hotel and
Country Club and Consolidated Financial
Corporation (CFC) alieging violations of
the antifraud provisions of the Federal
securities laws. In addition, the Com-
mission alleged that El Dorado and certain
other defendants violated the reporting
and recordkeeping provisions of the Ex-
change Act.
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The Commission alleged that, from
September 1978 to June 1979, the de-
fendants engaged in a scheme under to
which InnTemational attempted to merge
with El Dorado through an exchange of
InnTernational stock for Ei Dorado stock,
resulting in the control of El Dorado pass-
ing to Gustafson; that Gustafson diverted
$1,960,000 of El Dorado's funds by caus-
ing the advance of such funds to Gustaf-
son, CFC, InnTernational and Conquista-
dor for the benefit of Gustafson and his
related corporations; that advances of
certain funds from El Dorado to InnTerna-
tional and Conquistador, and certain ac-
tions taken toward effecting the attempted
merger of InnTemational and El Dorado,
occurred without prior approval from the
Nevada gaming authorities and in violation
of the Nevada gaming laws; and that the de-
fendants made, or facilitated the making of,
numerous false and misleading representa-
tions and disclosures n filings with the
Commission, to El Dorado’s board of
directors and shareholders, to the public
and others in furtherance of such scheme.

The court entered final judgments of
permanent injunction against the defend-
ants. The court ordered Conquistador, or
Gustafson, if Conquistador was unable, to
reimburse El Dorado the sum of $83,781
for expenses incurred in connection with
matters alleged in the Commission’s com-
plaint. (It was represented that over $2
million had already been repaid to El
Dorado.) The court also, among other
things, ordered Gustafson and Newstrum
not to become associated in certain speci-
fied capacities with public companies for
four years and two years, respectively. The
action remains pending against Jay Brown,
Esq., ancther named defendant alleged to
have wiolated the antifraud provisions of
the Federal securities laws.

SEC v. C&R Clothiers, Inc'*—The
Commission filed a complaint against C&R
Clothiers (C&R) alleging violations of the
antifraud and reporting provisions of the
Exchange Act. The complaint alieged that
CER distributed tender offer materials to its



shareholders which failed to disclose,
among other things, that the tender offer
was designed to benefit the two largest
shareholders of C&R, and that a principal
purpose of the tender offer was to allow
these shareholders to dispose of at least
70,000 shares of C&R stock at a price
above the prevailing market price. It was
also alleged that CGR did not disclose that,
in connection with the tender offer, bo-
nuses were to be paid to these two share-
holders, and that these bonuses totalling
$198,000 significantly affected the eam-
ings per share and book value of C&R
stock. The complaint also alleged that on
three occasions the prior counsel for CGR
had adwvised the company that the pro-
posed transaction raised issues of corpo-
rate waste and possible breach of fiduciary
duties.

The court ordered entry of a final judg-
ment of permanent njunction against
CER and ordered it to comply with its
undertaking to: provide C&R shareholders
with tender offer materials contaning
ali of the information required under the
tender offer provisions of the Federal
securities laws; retum shares previously
tendered unless shareholders indicated
that they still desired to tender their shares;
and institute procedures reasonably
designed to ensure C&R's future com-
pliance with the tender offer provisions of
the Federal securities laws.

SEC v. Cooper Industries, Inc!%>—The
Commission filed a complaint against
Cooper Industnes, Inc. (Cooper) alleging
violations of the antifraud prowvisions of
the Exchange Act in connection with a ten-
der offer for the securities of Crouse-
Hinds Company.

The Commussion’s complaint alleged
that, prior to the pubhc announcement
of Cooper's exchange offermerger pro-
posal for Crouse-Hinds, eight arbitrageurs,
two trusts, one individual shareholder,
and a group of officers and directors,
holding in the aggregate approximately
3.6 million of Crouse-Hinds shares, had
entered into agreements and understand-

ings with, and made commitments to,
Cooper with respect to their Crouse-Hinds
stock, that in connection therewith,
Cooper made false and misleading dis-
closures conceming the facts and cir-
cumstances pertaining to and the nature
of such agreements, understandings and
commitments; and that false and mislead-
ing statements were made to representa-
tives of the New York Stock Exchange.

In addition to entenng a final judgment
of permanent injunction, the court order-
ed Cooper to comply with its undertaking
to release shareholder commitments to
Cooper with respect to Crouse-Hinds, not
to seek similar future commitments other-
wise than pursuant to a registered cash
tender offer or exchange offer, and to make
public disclosure of all material facts con-
cerning the judgment.

SEC v. Diagnostic Data, Inc., et al.'—
The Commission filed a complaint against
Diagnostic Data, Inc. (DDI), “DDI Share-
holders for Action™ (Dissidents), Gerry
L. Dagess, an officer of DDI, and Robert C.
Bartels, DDI's largest shareholder, alleg-
ing violations of the proxy provisions of the
Exchange Act. The Commission also
alleged that DDI and Bartels violated the
reporting provisions of that Act.

The Commission's complaint alleged
that DDI failed to disclose in its annual
reports and proxy statements that at least
three of its former officers and directors
had substantial amounts of DDI common
stock pledged with or for the benefit of
Bartels, and were receiving substantial
fees for the arrangements. Bartels was
charged with failing to report, on Schedule
13D, beneficial ownership of over five
percent of the common stock of DDI. The
complaint also charged that DDI failed to
adequately and accurately make disclosure
concerning a large loan made by DDI in
December 1979. In addition, the com-
plant alleged that Dissidents and Dagess
filed or caused to be filed false proxy
matenals in connection with a recent proxy
contest for control of DDL.
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In addition to the entry of injunctions
against all defendants, the court ordered
DDl to comply with its undertaking to
maintain certain procedures designed to
assure compliance with Section 14(a) of
the Exchange Act, including adoption,
implementation and maintenance of an
independent audit committee. Bartels
also undertook to file a Schedule 13D.

In the Matter of Tidelands Capital
Corporation'”—The Commission in-
situted proceedings against Tidelands
Capital Corporation (TCC) under Sec-
tion 15(c) (4) of the Exchange Act to de-
termine whether TCC failed to comply with
Section 13(e) of the Exchange Act with
respect to the acquisition of an affiliated
life insurance company, Westem Re-
sources Life Insurance Company (WRL),
by one of TCC's wholly-owned subsidiaries.

Among other things, the Commission
found that TCC failed to make the required
fiings and disclosures concerning the
acquisition of WRC, a transaction in which
cash was paid to affihated shareholders of
WRL and common stock to unaffiliated in-
vestors. The Commussion determined that,
as a result, the investing public and
the unaffiliated shareholders of WRL were
not provided information conceming,
among other things, a requested valuation
and a discussion in reasonable detail of
the matenal factors upon which TCC deter-
mined that the transaction was fair to un-
affiliated security holders of WRL and the
weight assigned to each such factor.

The Commission ordered TCC to: com-
ply with the requirements of Section 13(e)
of the Exchange Act; comply with its
undertakings to establish procedures to
ensure future compliance with Section
13(e); and comply with its undertaking to
provide unaffiliated WRL shareholders
with full disclosure concerning the pro-
posed acquisition and an offer of $3.10 per
former share of WRL common stock in ex-
change for the shares into which the WRL
shares were converted. if all such former
WRL shareholders elected to exchange
their shares, TCC would expend an aggre-
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gate of approximately $906,000 plus
expenses.

Financial Reporting

The reporting of meaningful financial
information by secunties issuers is funda-
mental to the concept of full and fair dis-
closure to investors. Much of the Com-
mission’s enforcement effort has historical-
ly been devoted to the detection and sup-
pression of fraud, or failure to comply with
the reporting requirements, in the financial
reporting area.

SEC v. World-Wide Coin Investments,
Ltd'*®—The Commission filed a com-
plaint against World-Wide Investments, Ltd.
(WWCQ), Joseph H. Hale, chairman of the
board, chief executive officer and presi-
dent of WWC, Floyd W. Seibert, a director
of WWC, and Joe Gregory Jones, a former
vice-president and director of WWC, alleg-
ing violations of the antifraud, report-
ing, recordkeeping, internal controls,
tender offer and proxy solicitation require-
ments of the Federal secunties laws.

The complaint alleged that defendants
conduct related to the July 1979 take-
over of WWC, a business engaged in buy-
ing and selling precious coins, metals and
bullion. The complaint also alleged, inter
alia, that defendants perpetrated a two-
year fraudulent course of business related
to the operation of WWC by the individual
defendants, and numerous transactions
between WWC and the individual de-
fendants.

A final judgment of permanent injunc-
tion was entered against Jones. The court
ordered remaining defendants to abide
by their undertakings to comply with the
Federal securities laws pending the out-
come of the litigation, to cause an account-
ing firm to conduct an audit of all loans and
repayments of same between defendants
World-Wide and Hale, and for Hale to
deliver 65,000 shares of World-Wide
common stock to be held in escrow pend-
ing further order of the court.!®

At the close of the fiscal year, litigation
was continuing.



SECv. Tesoro Petroleum Corporation'®
—The Commuission filed a complamnt
against Tesoro Petroleum Corporation
(Tesoro) alleging violations of the report-
ing and proxy prowvisions of the Exchange
Act.

The Commission’s complaint alleged,
among other things, that Tesoro and others
had engagedin a course of business in con-
nection with acquiring matenal foreign
assets, attempting to acquire matenal
foreign assets, or conducting foreign busi-
ness, whereby they made or caused to be
made substantial payments to “finders”
and “consultants”. These payments, with
respect to multi-million dollar contracts,
were disproportionate to the business
obtained or the services rendered, were
not usual or customary and were made
under circumstances such that Tesoro was
unable to account for or satisfy itself as
to the final disposition of such corporate
funds. It was alleged that, in certain in-
stances involving payments made 1n con-
nection with foreign business activites,
the circumstances of the payments indicat-
ed that the funds, in whole or in part, may
have been directly or indirectly transferred
to foreign government officials or politi-
cal leaders, and that, in another instance, a
significant sum was returned by such a
recipient to Tesoro during the pendency of
an intemal Tesoro investigation of ques-
tionable or improper payments. It was
further alleged that, knowing that such a
course of business exposed matenal
assets of the company to a significant and
continuing nsk of loss, Tesoro failed to
make timely and adequte disclosure of this
course of business, the unaccountability
of such payments, and the particular nsk
that such course of business posed to
matenal assets and revenues of the com-
pany.

The court entered a final judgment of
permanent injunction against Tesoro, and
ordered Tesoro to comply with undertak-
ings to, among other things: appoint a
new director, satisfactory to the Com-
mission, to chair the audit committee of

the board of directors; direct the audit
committee to formulate and implement
policies and procedures designed to pre-
vent occurrence of matters of the nature
alleged in the complaint and satisfy it
self as to whether any fees hereafter paid
in connection with conducting foreign
business were paid directly or indirectly
to any government official or employee;
not make payments, or offers of payments,
directly or indirectly, to any foreign official
or any foreign political party or leader
thereof for purposes of influencing an
act of such officials or parties or inducing
them to use therr influence to affect a
foreign government act or decision; and
keep accurate books and records and file
with the Commission a current report on
Form 8-K attaching a copy of the executed
consent, final judgment and complaint in
this matter.

In the Matter of CGA Computer Assoct-
ates, Inc. 1 —The Comrmmussion instituted
administrative proceedings, under Section
8(d) of the Securities Act of 1933 (Secur-
ities Act), to determine whether a stop
order should be 1ssued to suspend the
effectiveness of a registration statement
filed with respect to CGA Computer
Associates, Inc., a Delaware corporation
engaged in the computer consuiting and
software marketing business.

it was alleged that the registration state-
ment contained matenally false and mis-
leading information concerning the
accounting treatment of a business com-
bination, because it treated the combina-
tion as a pooling of interests under cir-
cumstances where such accounting treat-
ment was contrary to generally accepted
accounting principles.

These proceedings were pending at the
close of the fiscal year.

SEC v McLouth Steel Corp.!2—The
Commission filed a complaint against Mc-
Louth Steel Corp. alleging violations of the
antifraud and reporting provisions of the
Federal securities laws.

The Commission’s complaint alleged
that McLouth filed certam periodic reports
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with the Commission which contained false
and misleading statements of material
facts regarding its financial condition and
omitted information which is required by
Commission rules and regulations to be
included in such reports. The Com-
_mission’s complaint specifically alleged:
improprieties in connection with McLouth's
improper use of the equity method of
accounting; failure to disclose certain sig-
nificant hitigation; and improper recognition
and reporting of profits resulting from
certain inventory transactions and valua-
tions.

The court entered a final judgment of
permanent injunction and ordered Mc-
Louth to comply, among other things, with
its undertaking to. direct its audit com-
mittee to review McLouth’s financial con-
trols and accounting practices and all
future reports containing financial state-
ments filed with the Commussion; and send
to its shareholders certain information re-
garding its use of the equity method of
accounting and its effect on McLouth's pre-
tax earnings in the years in question.

SEC v. Litton Industries, inc. '>—The
Commussion filed a complaint against
Litton Industries, Inc. alleging violations
of the reporting provisions of the Exchange
Act in connection with Litton's accounting
for costs in excess of contract values on
commercial and military shipbuilding con-
tracts between 1971 and 1978, and dis-
closures relating thereto.

Among other things, the complaint
alleged that Litton did not have adequate
grounds for deferring, for financial report-
ing purposes, $128 million of excess costs
incurred in connection with two com-
mercial shipbuilding contracts awarded in
1968. It was alleged that such deferral was
inappropriate in light of the nature of the
excess costs, the lack of accounting
records sufficient to segregate start-up
costs from contract operating costs, and
the lack of assured revenues against which
to absorb the costs. The complaint also
alleged that losses incurred In connection
with a shipbuilding contract for the U.S.
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Navy, which rose from approximately $75
million in 1973 to approximately $500
million in 1978, should have been recog-
nized prior to 1978. At that time, Litton pro-
vided for a pretax loss of $200 million as a
result of a settlement with the Navy, which
settlement, according to Litton, contained
incentive provisions which significantly re-
duced the loss.

The court entered a final judgment of
permanent njunction and aiso ordered
Litton to comply with certain undertakings
made by the company. The first under-
taking provided for audit committee review,
for a penod of three years, of cost deferral
and revenue recognition determinations
relating to certain military procurement
contracts where substantial overruns and
disputes are involved. The second under-
taking provided for Litton to retain an in-
dependent consultant to examine and
report on the procedures by which the com-
pany estimates and accounts for costs in
excess of contract values with respect to
military procurement contracts of its ship-
building division, and to make recom-
mendations to be implemented by Litton
with respect to such procedures.

Regulated Entities

Ensuring compliance with the Federal
securities laws by regulated entities is one
of the most important objectives of the
Commission's enforcement program. The
major regulated entites include broker-
dealers, investment advisers and invest-
ment companies, as well as self-regulatory
organizations such as the registered
national securities exchanges and the
NASD.

In fiscal 1981, cases involving broker-
dealers constituted almost half of the 68
administrative proceedings brought by the
Commission. These proceedings the great
majority of which are conducted by the
Commission'’s regional offices, are effec-
tive in obtaining compliance with appli-
cable statutory provisions or Commission
rules and in establishing high standards
of conduct on the part of broker-dealers.



SEC v. WACO Financial, Inc. and J.
Jerome Prevatte '%“—The Commuission
filed a complaint against WACO Financial,
Inc., a Michigan broker-dealer registered
with the Commission, and J. Jerome
Prevatte, WACQO's president, treasurer and
majonty shareholder, alleging violations of
the broker-dealer registration and regula-
tion provisions of the Exchange Act. The
complaint alleged, among other things,
that WACO was not qualfied to do busi-
ness pursuant to the Commission's rules
because it had been expelled from mem-
bership in the NASD. The NASD expulsion
was based on WACQO's wviolations of the
NASD Rules of Fair Practice in 1979 and
1980. The district court entered an order
of preliminary injunchon against the de-
fendants.

In a separate action, defendants were
permanently enjoined earher in the fiscal
year from further wiolations of the net
capital, recordkeeping, customer pro-
tection and reporting provisions of the Ex-
change Act. '

In the Matter of Paine, Webber, Jackson
& Curtis, Inc'%—The Commission in-
stituted proceedings, pursuant to Sections
15(b), 19(h) and 15(c)(4) of the Exchange
Act, against Paine, Webber, Jackson &
Curtis, Inc. (Paine, Webber), a registered
broker dealer, and Paine Webber, Inc.
(PWI), parent corporation of Paine, Webber.
The Order for Proceedings alleged viola-
tions of the reporting and broker-dealer
recordkeeping provisions of the Exchange
Act. It was alleged that the violations were
a consequence of operational complica-
tions that occurred in connection with the
integration into Paine Webber's operating
system of approximately 100,000 custom-
er accounts of Blyth Eastman Dillion & Co.,
Inc., pursuant to the December 31, 1979
merger of Blyth, Eastman Dillon into PWI,
and that the violations were compounded
by a sustained high level of securities trad-
ing achtwity.

The Commission censured Paine,
Webber and ordered various remedial relief
against Paine, Webber and PWI, including a

directive that, through \December 31, 198],
Paine Webber was to retview and report on
its operational perforr; ance and com:-
phance with specific regu. atory provisions
and customer complaints, aind submit cer-
tain quarterly reports for review by its in-
dependent auditors. Another directive pro-
vided for PWI's audit committee to review
and report in writing on whether all reports
required to be filed with the staff by Pamne,
Webber and its independent auditors pur-
suant to the Commission’s order, indicated
that Paine, Webber was in compliance with
the terms, conditions and undertakings
agreed to by Paine, Webber under these
proceedings.

SEC v. Barclay Financial Corp '7—The
Commision filed a complaint against Bar-
clay Financial Corp., a registered broker-
dealer, and Dennis E. Greenman, its senior
vice-president, alleging wiolations of the
antifraud provisions of the Federal secu-
rittes laws in connectton with the offer and
sale of nationally traded common stock,
stock options or limited partnership inter-
ests in entities formed for the purpose of
such securtbes.

The complaint alleged that misstate-
ments and omissions were made concern-
ing, among other matters, the risks of the
investment, the return on the investment,
profits and losses, and the nature of the
positions of securities and free credit cash
balances in the accounts. The complaint
also alleged that it was falsely stated that
securities positions in accounts were lig-
uidated each day, leaving a cash balance.
The complaint alleged that, in fact, the ac-
counts, which totalled about $40 million,
were in the names of limited partnerships
and corporations whose beneficial interests
were held for an undetermined number of
investors

The distnct court entered temporary re-
straining orders against the defendants.
The court also appointed a trustee over the
assets of Barclay, and prohibited Green-
man from transferring or disposing of any
personal assets or assets of customers of
Barclay in his possession or control, with
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the exception of cust, omary and necessary
living and medical € xpenses and certain ex-
penses necessary to preserve assets.

SEC v. Galla¢ jher, Boyle & Cook, Inc.,
and Michael Jy Boylan'$8—The Commis-
sion filed a cymplaint against Gallagher,
Boylan & Cook, Inc., a registered broker-
dealer, and ‘Michael J. Boylan, alleging
violatons &f the broker-dealer financial
responsibiity and recordkeeping pro-
visions of the Exchange Act.

The court entered a judgment of pre-
liminary injunction. Pursuant to an appl-
cation filed concurrently by the Securihes
Investor Protection Corporation, the court
also entered an order appointing a trustee
for the liquidation of the business of Gal-
lagher, Boylan & Cook, Inc., under the
Secunties Investor Protection Act of 1970.

In the Matter of Reserve Management
Corporation'®—The ~ Commission in-
stitued administrative proceedings pur-
suant to Section 9(b) of the Investment
Company Act) of 1940 (Investment Com-
pany Act) and Sections 203(e) and (f) of the
Investment Advisers Act of 1940 (Invest-
ment Adwvisers Act) against Reserve
Management Corporation, and Reserve
Management Company, both registered in-
vestment adwvisers, and two individuals. The
Order for Proceedings alleged that re-
spondents violated the antifraud provisions
of the Securities Act, the Exchange Actand
the Investment Company Act in connection
with disclosures made by The Reserve
Fund, Inc, a regstered investment
company, which did not specifically dis-
close problems conceming computer and
telephone malfunctions affecting the ability
of Reserve to consistently make same day
payments upon redemption of its shares.

The Commission censured the respond-
ents. It also suspended the registrations of
the two investment advisers and sus-
pended respondents from association with
an investment adviser or investment com-
pany for a period of 12 months if, prior to
December 31, 1981, they wilfully fail or
cease to comply with certain undertakings.
Respondents undertakings provided
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that they will not violate or aid and abet any
violation of the Federal securities laws. Re-
spondents also undertook to use their best
efforts to cause Reserve to employ an in-
house legal counsel acceptable to the
Commission’s New York Regional Office
(NYRO); to file periodic reports containing
certain information with the NYRO; and to
provide equipment and/or services to
Reserve in an amount not less than all in-
vestment advisory fees earned by the in-
vestment adwvisorys from Reserve during a
20-day period.

SEC v. First Independent Stock Trans-
fer Agent, Inc., and Terry E. Kirchner™°—
The Commission filed a complaint against
First Independent Stock Transfer Agent,
Inc. (FISTA), a Denver, Colorado securities
transfer agent, and Terry E. Kirchner,
president of FISTA, alleging violations of
the recordkeeping and reporting provisions
of the Exchange Act in connection with the
tumaround requirements imposed on
transfer agents for all secunties classified
as routine items. The complaint also alleg-
ed violations of the antifraud provisions of
the Federal securities laws in connection
with the purchase and sale of the securities
of various 1ssuers for which FISTA was the
transfer agent.

Among other things, the complaint
alleged that FISTA and Kirchner failed
to disclose to shareholders, prospective
shareholders and issuers of such securities,
among others, that FISTA was insolvent,
had overissued securities, and failed to
cancel securities.

At the motion of the Commission, the
court appointed a temporary receiver to
take charge of the assets of FISTA and to
operate the business. At the close of the
fiscal year, litigation was proceeding.

SEC v American Birthright Trust
Management Co., Inc., et al'"—The
Commission filed a complaint against
American Birthright Trust Management
Co., Inc. (ABTM), a Florida investment
adviser, Richard J. Sluggett, ABTM's
founder, president and principal share-
holder, Richard S. Freedman, ABTM's ex-



ecutive vice-president, and various other
defendants, some of whom served as
directors or trustees of two investment
companies for which ABTM acted as in-
vestment adviser.

The Commission alleged that all de-
fendants violated the requirements im-
posed on directors by the Investment Com-
pany Act, that ABTM breached the fiduciary
duties imposed on fund advisers by that
Act; and that ABTM, Sluggett and one other
defendant violated the antifraud provisions
of the Securities Act and the disclosure pro-
visions of the Investment Company Act.

The Commission’s complaint principalty
involved the compensation paid to ABTM
by the funds for advisory and related serv-
ices. It was alleged that the compensation
paid to ABTM by the funds was excessive in
light of the services actually performed by
ABTM, and that most of the advisory
services provided to the funds had been
provided by a “sub-adviser” retained by
ABTM, rather than by ABTM itself. For
1978 and 1979, the aggregate fees pad
to ABTM pursuant to the advisory and serv-
ice contract, based upon one percent of the
average net asset value of each fund, ex-
ceeded %2 million, Dunng the same period,
ABTM paid the “sub-adviser” approximate-
ly $125,000.

The complaint also alleged, among
other things, that the defendant director/
trustees approved the advisory contracts
with ABTM without requesting information
which was reasonably necessary to
evaluate such contracts.

The court entered judgments of per-
manent injunction against all defendants.
Among other things, it also ordered ABTM
to pay $465,000 to the two investment
companies, and it ordered ABTM, Sluggett
and Freedman to make all efforts to ensure
that: the boards of the funds include a
majority of disinterested director/trustees
with no previous affiliation with any of the
defendants; an independent counsel will be
appointed to assist the disinterested
director/trustees in their duties and re-
sponsibilities; the disinterested director/
trustees, with the assistance of the in-

dependent counsel, v ‘ll review the advisory
and service contrac.’ with ABTM and
thereafter renew, terrr'inate, or seek to
renegotiate such contra¥ts to the extent
they deem appropriate; ;ABTM, Siuggett
and Freedman will maintairn documents re-
flecting investment recornmendations,
research and analysis, and the independ-
ent counsel reviews of the recordkeeping
systems of ABTM,

In the Matter of Government Secunties
Management Co.'’?; In the Matter of
Fundlink Information Services—The
Commission instituted proceedings
against Government Securities Manage-
ment Company (GSMC), pursuant to Sec-
tion 9(b) of the investment Company Act,
and against Fundlink Information Services
(Fundiink), pursuant to Section 203(e) of
the Investment Advisers Act. GSMC was the
investment adviser to First Variable Rate
Fund for Government Income, Inc., a reg-
istered investment company, and Fund-
link was the transfer divdend disbursing
and shareholder servicing agent for the
fund.

The Order for Proceedings alleged that
GSMC and Fundlink violated the record-
keeping prowisions of the Investment Com-
pany Act and that GSMC wviolated the anti-
fraud provisions of the Investment Adwisers
and the Secunties Acts. Specifically, the
Order alleged that the books and records of
the fund were maintained in an maccurate
and untimely manner, and that GSMC
failed to disclose to the board of directors
and shareholders of the fund that the fund
was not accurate and timely in maintaining
its books and records.

The Commussion censured GSMC and
Fundiink, and ordered them to comply
with vanous undertakings, including daily
reconciliations of the shares outstanding
according to Fundlink and records, and
submissions of reports on such recon-
ciliations to the fund’s audit committee on
at least a quarterly basis

Hot Issues Market
During the past two years, the Com-
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mussion has becor : concerned with a hot
issues market lo cated primanly in the
Denver, Coloradc, region. This hot issues
market has bee1 1 charactenzed by the pro-
motion and sale of highly speculative
stocks in nital offerings for a mimmal
pnce, followed by extremely active trading
and rapid price increases in the after-
market. The securities, which are usually
traded gver-the-counter, have been primari-
ly securites of compamnes involved in
energy development and production.

In the Matter of Synthetic Fuels, Inc.!™
—The Commission initated a proceeding
pursuant to Section 8(d) of the Securities
Act, to determine whether a stop order
should be issued suspending the effective-
ness of the registration statement of an
offenng of securities of Synthetic Fuels,
Inc. The registration statement represented
that 42 percent of the $4.12 million of
net proceeds of the offering was to be
used to construct a plant in Rupert, ldaho,
to produce denatured ethanol for use in
making gasohol. The Commission found,
among other things, that the registration
statement, which contained numerous ref-
erences to the proposed construction
of the plant, faled to disclose: the fact
that studies were still underway, the results
of which would help determine whetherthe
proposed plant would be bullt; the plans
for use of the net proceeds earmarked
for the plant if that plant were not construct-
ed; and the fact that this portion of the offer-
ing was in effect a “blind pool.”

The Commission entered and im-
mediately withdrew its stop order against
the registration statement based on the
undertaking of Synthetic Fuels, Inc., which
the Commussion accepted, to deliver a
copy of the corrected prospectus to all
persons who, to its knowledge, received
copies of the previous misleading pro-
spectus, as well as to any purchaser, 72
hours prior to sending a confirmation to
such purchaser.

SEC v. The Investment Bankers, Inc., et
al)’*—The Commussion filed a complaint
against Investment Bankers, Inc. (IBl) a
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Denver, Colorado broker-dealer, its
president and a director and office man-
ager alleging violations of the registration,
antifraud and broker-dealer recordkeeping
provisions of the Federal securities laws.
The complaint alleged, among other
things, that IBl, which underwrote a public
offering of 20 million shares of Chipola Oil
Corporation common stock at 10 cents per
share, dominated, controlled and artifically
inflated the price of Chipola Oil in the
trading market. The complaint also alleged
that, as a result of its violative activities, 1Bl
was insolvent, owed over $5 million to
public investors, and had a net capital
deficiency of over $6 million.

Upon the filing of the complaint, the
court approved a Stipulation and Order
which provided that 1Bl would not engage
in further business. The Commission also
suspended overthe-counter trading in
Chipola stock for a ten day period.

Foreign Issuers

Over the past 18 months a dramatic in-
crease has been noted in the number of
foreign issuers whose securities are traded
in the United States. Most of these issuers
are natural resource companies located in
Australia and the western provinces of
Canada, and the trading market in their
securities closely resembles that of the
domestic hot issues market. This trading
activity is marked by dramatic upward price
and volume movements shortly after trad-
ing commences and in the absence of
accurate and adequate corporate dis-
closure.

Along with participating in a review of the
regulatory framework applicable to secu-
rities of foreign issuers and related trad-
ing markets, the Commission staff has con-
sulted and cooperated with officials of
vanous foreign governments, as well as
domestic self-regulatory organizations, in
order to attempt to provide co-ordinated
remedial action in appropriate cases. In
addition, the Commission has pursued
several enforcement actions in this area,
one of which is discussed below.



In the Matter of Ferrovanadium Cor-
poration, N.L'Y5—The Commission in-
stituted administrative proceedings against
Ferrovanadium Corporaton, N.L., pur-
suant to Section 12(j) of the Exchange Act.
Simultaneous with the institution of the pro-
ceedings, the Commission announced a
10-day suspension in the overthe-counter
trading of the securities of, and the Amer-
ican Depositary Receipts issued against the
securities of, Ferrovanadium pursuant to
Section 12(k) of the Exchange Act.

The Commission took these actions
based upon allegations that Ferrovan-
adium had failed to comply with the reg-
istration and reporting provisions of the
Exchange Act. The Commission found,
among other things, that Ferrovanadium
had: stated that it owned mineral deposits
which contained “proven reserves” of 27
million tons when Ferrovanadium had in-
sufficient basis for such claim; stated that
it owned mineral deposits which contained
60 million tons of “inferred reserves” when
Ferrovanadium had insufficient basis for
such claim; and presented financial state-
ments which did not include sufficient
detail conceming deferred mining ex-
ploration costs, and the company’s policy
regarding future amortization of such
costs, and otherwise failed to meet applic-

able requirements.

The Commission ordered Ferrovan-
adium to comply with its undertakings to,
among other things: comply with the reg-
istration and reporting provisions of the
Exchange Act; use its best efforts to distri-
bute copies of this Order to all beneficial
and record owners of the secunties of, or
American Depository Receipts issued
against the securities of, Ferrovanadium
who are either residents or citizens of the
United States; appoint an agent for service
of process in the United States for Fer-
rovanadium; retain and maintain indepen-
dent counsel in the United States not
unsatisfactory to the Commission’s staff to
advise Ferrovanadium with respect to its
future filings with the Commission and to
advise the company with respect to com-

pliance with the Federal securities laws; and
cause any future geologic, feasibility and
mining studies, prepared with respect to
any properties in which Ferrovanadium has
an interest, to include findings i accord-
ance with applicable Commission stand-
ards.

Distribution Schemes

A variety of schemes have been used to
avoid registering public offerings of
securities with the Commission, and such
schemes often involve purported claims of
exemptions under the securites laws.
Discussed below is an example of a
scheme to use the bankruptcy laws to sell
stock into the market which was restncted
from being sold to the public without com-
pliance with the registration and disclosure
requirements of the Federal secunties laws.

SECuv. Sam S. Brown, Jr., and Hentage
Investment Group, Inc.!’®—The Com-
mission filed a complaint seeking to en-
join Sam S. Brown, Jr., of Atlanta, Georgia,
and Heritage Investment Group, Inc.,
located in Atlanta, Georgia, which 1s
wholly owned by Brown, from further viola-
tions of the registration, antifraud, and
broker-dealer registration provisions of the
Federal secunties laws.

The complaint alleged that Brown and
Heritage had embarked upon a scheme to
purchase a financially troubled business,
acquire options to purchase unregistered
stock issued by public companies, transfer
the options to the financially troubled com:-
pany, cause the troubled company to file
for bankruptcy and petition the bankrputcy
court for permission, pursuant to Federal
bankruptcy law, to sell the stock under-
lying the options without registration
under the Securities Act. If the court had
approved the petition, the bankrupt entity
would have exercised the options and sold
the underlying stock to the general pubilic,
using the proceeds from the sale of the
stock to pay for the stock. The Commission
alleged that the principal purpose of this
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scheme was to evade the registration
requirements of the Securities Act and
thereby realize a profit equal to the differ-
ence between the pnice of restricted stock
and registered stock of the same issuerand
class.

Brown and Hentage attempted to
accomplish this scheme through a bank-
ruptcy proceeding initated and pursued
by a subsidiary of Heritage. After the Com-
mussion intervened in the bankruptcy pro-
ceeding and opposed the petition to sell
unregistered securities, the petition was
withdrawn and the bankruptcy proceeding
was terminated.

The complaint also alleged that, in the
process of acquiring the options to pur-
chase restricted stock, Brown and Heritage
made false and misleading statements to
the option sellers concemning the purpose
of the purchases and the means by which
the purchase would be financed. Finally,
the complaint alleged that Brown and
Heritage engaged in the business of buying
and selling securites for their own
accounts as a part of a regular business
without registration as a securities dealer
under the Exchange Act.

Final judgments of permanent injunc-
tion were entered against the defendants.
The Commussion acknowledged the co-
operation of the Director of the Alabama
Securities Commussion in promptly bring-
ing this matter to the Commission’s atten-
tion and in providing valuable assistance.

Municipal and Government
Securities

Municipal securities nclude bonds
issued by state and municipal governnments
as well as industrial development bonds
issued by authorities which do not have
taxing powers. Over 38,000 entities may
1ssue bonds which are tax-free and exempt
from the registration provisions of the
Securiies Act. Government securities
trading includes government and govem-
ment guaranteed securities, such as for-
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ward contracts for securities guaranteed
by the Government National Mortgage
Association (GNMA).

Trading in these securities has increased
significantly in recent years. While the
Securities Acts Amendments of 1975
added registration requirements for
municipal brokerdealers and created
the Municipal Securities Rulemaking
Board, the trading markets for these
securities have historically been unregulat-
ed markets, and subject to potential trad-
ing abuses. Due to the continuation of
questionable issuance and trading prac-
tices in this area, the Commission's en-
forcement interest has also continued.

Sec v. Calhoun County Medical Facil-
ity, Inc, et al. '"—The Commission
filed a complaint against Calhoun County
Medical Facility, Inc., Builington-Schas &
Co., Inc., abroker-dealer registered with the
Commission, and certain other defendants
alleging violations of the antifraud pro-
visions of the Securities Act in connection
with the offer and sale of $1.8 million of
first mortgage revenue bonds to finance
the acquisition of the Calhoun County
Hospital in Calhoun County, Mississippi.

The complaint alleged, among other
things, that annual financial statements
concerning the past operations of the
hospital, which indicated an inability to
service the bond offering, were not in-
cluded in the offering circular. Rather, pro
forma financials were included without
discussion of the significantly divergent
prior financial history.

The court entered final judgments of per-
manent injunction against the defendants.
One defendant, a practicing attorney who
served as bond counsel to the offering, was
also ordered to comply with his under-
takings conceming procedures to be
followed in connection with future bond
issues.

In a related proceeding, the Commission
ordered administrative proceedings, pur-
suant to Sections 15(b}and 19(h) of the Ex-
change Act, against Bullington-Schas Co.,
Inc., its president and an employee, all of



whom were defendants in the injunctive
proceeding. The Order for Proceedings
alleged violations of the antifraud pro-
visions of the Securities Act, and the
failure by the president of Bullington-Schas
& Co., Inc. to reasonably supervise other
employees in connection with the offerand
sale of Calhoun County Medical Facility,
Inc. revenue bonds. The firm was censured
and ordered to comply with its undertaking
to institute and maintain adequate due
diligence and compliance procedures. The
individual respondents were suspended
from association with any broker-dealer,
and were ordered to comply with their
undertakings to engage in a course of
study for municipal bond principals.'”®

The Commission also 1ssued a report,
pursuant to Section 21(a) of the Exchange
Act, in which it discussed the role of the
attorney who, acting as bond counselto the
underwriter of the Calhoun County Medical
Facility, Inc. bond offering, rendered an
opinion on the offering circular for that
offering. The Commuission concluded that
the attorney’s conduct, without having con-
ducted any inquiry of his client as to the
underlying facts on which his opinion was
predicated, faled to satisfy applicable
standards.!”

In the Matter of Beuill, Bresler &
Schulman, Inc., et al'®—On December
12, 1980, the Commission ordered the in-
stitution of public administrative pro-
ceedings, pursuant to Sections 15(b) and
19(h) of the Exchange Act, against Bevill,
Bresier & Schulman, Inc., a registered
broker-dealer located in Newark, New
Jersey, two unregistered corporate affili-
ates, the firm's president, two former
supervisors, a trader, and twelve former
salesmen. The Order for Public Proceed-
ings alleged violations of the antifraud and
broker-dealer bookkeeping provisions of
the Federal securities laws. The Order alleg-
ed that in addition to making misleading
statements conceming, among other
things, the nature and risks of trading in
forward transactions in government secu-
rities, certain of the respondents caused

unauthorized trades, engaged in so-called
adjusted trading, induced and approved
unsuitable transactions in U.S. Govern-
ment issues and guaranteed securities. The
Order also alleged failures to supervise on
the part of certain respondents.

The Commission, upon entering find-
ings of the alleged violations, censured the
fim and its affiliates and ordered varying
sactions against the individual respond-
ents, including suspensions and bars
from serving in a supervisory capacity. The
Commission ordered the firm and its
affiliates to comply with their undertakings
to refrain from engaging in foward trans-
actions in government securities for 60
days; refrain from opening any new branch
offices for six months; and undertake a
thorough review of compliance procedures
and the implementation thereof.

SEC v.Cantor Fitzgerald Agency Corp,
et al.'®—On October 29, 1980, the Com-
mission filed a complaint alleging that
Cantor Fitzgerald Agency Corp. and certain
present or former officers and directors
violated the antifraud provisions of the
Federal securities laws in connection with
transactions in .S Government guaran-
teed securities, including GNMA and
Federal Home Loan Mortgate Corporation
(FHLMC) securities.

The Commission alleged, among other
things, that certain defendants caused
Cantor to enter into numerous adjusted
trades with several thrift institutions, in-
cluding savings and loan associations and
at least one credit union, and that Cantor
falsely confirmed purchases of GNMA and
FHLMC securites from customers at
above-market prices without disclosing
that such purchases were conditioned
upon contemporaneous sales to such
customers of like securities at above-
market prices. These transactions were
allegedly used to defer recognition of
losses which occurred when the market
prices of the securities held by or com-
mitted to be purchased by customers de-
clined, in the hope that such market prices
would rise and eliminate or reduce cus-
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tomers’ losses. The Commission further
alleged that in many instances Cantor also
required customers to pay fees to cover
any loss to Cantor on such transactions,
and that such fees were falsely stated to be
refundable.

Final judgments of permanent njunc-
ton were entered against defendants.
Cantor was also ordered to submit for the
approval of the Commission staff a plan
to distribute any remamning net assets
and to make a full and complete account-
ing to the Commission staff when the
staff deemed appropriate.

Energy and Tax Benefit Related
Cases

Due to the tax consequences of certain
investments such as those in energy-re-
lated products or real estate, a multi-billion
dollar market exists for tax shelter secur-
ites. This market provides many oppor-
tunities for abuses which threaten the in-
tegnty of the securities markets. These
abuses may take the form of misappropria-
tion and misuse of assets by insiders and
promoters and musrepresentaton of
material facts to investors.

The Commussion has uncovered signifi-
cant abuses, including the sale of un-
registered secunties masquerading as tax-
shelter programs, which have resulted in
the commencement of enforcement ac-
tions.

Investors n these offerings may be con-
tacted initially in connection with nation-
wide, long-distance telephone solicitation
campaigns. The offerings often are the
subject of fraudulent solicitation state-
ments. Individuals are often persuaded to
make an investment on the basis of false
statements or omissions conceming,
among other things: the amount of busi-
ness to be conducted by the issuer; the
risks associated with the investment; the
experience of the issuers’ principals; and
the use of investors'funds. One of the major
inducements to investors is the purported
availability of special tax benefits.
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SEC v. Bishop Investment Corporation,
et al'®—The Commission filed a com-
plaint against Bishop Investment Corpora-
tion, six other corporate defendants and
two indwiduals, alleging violahons of the
registraton and antifraud provisions of the
Federal secuntes laws.

The complaint alleged that, since
Apnl 1976, the defendants offered and
sold to over 2,000 investors more than $80
million of unregistered secunties in the
form of tax sheltered limited partnership
interests. According to the complaint,
the defendants formed over 150 limited
partnerships 1n which interests were sold
to the public. The seven affiliated defendant
companies, owned and controlled by the
two individual defendants, acted as general
partners of the limited partnerships. Funds
raised through the sale of interests in the
hmited partnerships were then invested in
other limited partnerships which purported-
ly owned or were purchasing real property
in the form of hotels, apartment houses, or
other business properties.

The complaint further alleged that the
defendants made omssions and mis-
representations concemning, among other
things: the use of investor proceeds; the
amount and nature of fees to be paid to the
general partners; the financial status of
each issuer of limited partnership in-
terests; the availability of promised tax
benefits; the properties in which funds were
invested; and the commingling of investor
funds.

The court entered a final judgment of
permanent injunction against each of the
defendants.

SEC v. Gerald L. Rogers, et al.'$—The
Commission filed a complaint against In-
ternational Monetary Exchange; S.A. (IME)
of Panama and Woodland Hills, California,
Gerald L. Rogers and 18 others alleging
violations of the registration and antifraud
provisions of the Federal secunties laws.
The charges were brought in connection
with the offer and sale of unregistered
securtties, labelled “Gold for Tax Dollars”,
involving interests in purported placer gold-



mining “claims” in Panama and French
Guiana and related financial and mining
services.

The complaint alleged, among other
things, that, n connection with the offerand
sale of “Gold for Tax Dollars” securities, de-
fendants falsely represented material facts
to investors including, inter alia, that in-
vestors would obtain 400 or 500 percent
Federal income tax “write-offs” and sub-
stantal; “gold profits.” The complaint also
alleged that defendants failed to disclose
to investors, inter alia, that: the promised
development expenditures upon which the
tax “'write-offs” were based had not and did
not need to be made; the amount of
monues invested for development was far
in excess of necessary expenditures; ex-
plorations and initial operations found
and produced gold in materially lower
quantities than represented; and with re-
spect to investments in Panama, the lessor
of the “claims,” had not acquired an n-
terest in the properties at the time they were
leased to investors in 1978.

The complaint also alleged that de-
fendants failed to disclose to investors that
Rogers, who controlled the “Gold for Tax
Dollars” offering, had been permanently
enjoined from violating the Federal secu-
rities laws, and that IME had been held in
civil contempt of a Federal District Court
for failure to obey the court’s order to com-
ply with a subpoena duces tecum issued by
the Commussion seeking information con-
ceming investments in “Gold for Tax
Dollars” securities.

On November 12, 1980, the court enter-
ed a preliminary injunction aganst IME by
default. A contested preliminary injunction
was entered against Gerald Rogers on
April 6, 1981. As of i close of the fiscal
year, the matter remauied in litigation.

SEC v. Cable/Tel Corporation, et al.
184_0On December 17, 1980, the Com-
mission filed a complaint against 22 affiliat-
ed companies (Cable/Tel companies) and
various other defendants alleging violations
of the registration and antifraud provisions
of the Federal securities laws. The Cable/

Tel companies provide services relating to
the operation of cable television (CATV)
systems located in 17 communites situat-
ed in four states.

The complaint alleged that defendants
offered and sold to over 700 investors
approximately $88,100,000 worth of un-
registered secunties in the form of tax
sheltered investment interest in cable
television systems. The complaint further
alleged that the defendants made mis-
representations and omitted to state
material facts in connection with the offer
and sale of the investment interests con-
ceming, among other things: the use of
investor monies; the cost of constructing
the investors’ CATV systems; the payment
of commussions, the timing of the com-
pletion of construction of the CATV sys-
tems; the availabihty of promised tax bene-
fits; projections of subscriber saturation
and potential profits; the ownership by the
Cable/Tel companies of CATV franchises;
restnctions against investor ownership of
their CATV systems, the ability of the mn-
vestors to independently operate the CATV
systems; and the financial condition of the
Cable/Tel companies.

The court entered a final judgment of
permanent mjunction against the Cable/
Tel companies and eight other defendants.
The court also ordered the Cable/Tel com-
panies to, among other things: retain an in-
dependent accountant to determine and
report on the use of proceeds obtained
from investors; pay to Investors an “ad-
justment” of montes, If any, determined by
the accountant to have been used for pur-
poses unrelated to the investment interests
in CATV systemns, and appointan “Advisory
Committee” composed of five investors to,
among other things, examine and review
the accounting, financial and operating
controls with respect to the operation of
therr CATV systems At the close of the
fiscal year, htgation agamnst remaining
defendants was continuing.

SEC v. Herman B. Rothbard, et al.'®>—
The Commission filed a complaint against
Hawaii Nevada Investment Corporation
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(Hawaii Nevada) and five other defendants
alleging violations of the registration and
antifraud provisions of the Federal securi-
ties laws. Certain defendants were also
charged with violatons of the broker-dealer
registration provisions of the Exchange
Act.

The complaint alleged that in connection
with the offer and sale, primarily to resi-
dents of Hawaii, of units in “general part-
nerships” relating to real estate in Las
Vegas, Nevada, the defendants made mis-
statements and omissions concerning,
among other things: the risk and rewards of
the ventures; the value of the real estate;
the fees that would be paid the promoters;
and the use that would be made of in-
vestors’ funds. It was also alleged that
defendants, who obtained approximately
$15 million from about 1,200 investors, im-
properly commingled investors’ funds and
misappropriated in excess of $2 million
of these funds.

On August 17, 1981, the court entered
final judgments of permanent injunction
against four defendants, including Hawaii
Nevada, and preliminary injunctions were
issued against the two remaining defend-
ants. Litigation was pending at the close of
the fiscal year.

SEC v. Edward G. Heller et al.'%—The
Commission filed a civil injunctive action
against Edward Heller and affiliated com-
panies of certain partnerships controlled by
him alleging violations of the registration
and antifraud provisions of the Federal
securities laws. In its complaint the Com:-
mission alleged that, in connection with the
sale of interests in limited partnerships,
Heller, personally and through corpora-
tions under his control, misappropriated
substantial amounts of investors’ funds.
The complaint also alleged that false and
misleading statements were made con-
ceming, among other things: the com:-
mingling of the assets of the different part-
nerships; the amount of the tax deductions
to which the investors would be entitled;
the economic viability of the partnerships’
operations; and the use of assets of partner-
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ships created in earlier years. On October
15, 1980, a Temporary Restraining Order
was entered freezing defendants’ assets,
and appointing a special agent to take con-
trol and manage corporate assets, and
perform an accounting.

On November 10, 1980, the court en-
tered a final judgment of permanent in-
junction against the defendants, and im-
posed other equitable relief. A special agent
was appointed to manage the defendant
companies. Heller was barred from
association with a broker, dealer or invest-
ment adviser, and ordered, among other
things, to provide the Commission with 20
days notice before participating in any
offer or sale of tax shelter securities to
which the Federal securities laws would
apply.

In addition, the Commission brought an
action on November 5, 1980, against
Robert M. Adler, who acted as tax counsel
for the various limited partnerships syn-
dicated by Heller. This action alleged that
in his tax opinions, which were contained in
the offering circulars, Adler violated the
registration and antifraud provisions of the
Federal securities laws The courtentered a
final judgment of permanent injunction
barring him from rendering opinions on
securities and tax issues, and from practic-
ing before the Commission, with a right to
apply for relief after five years. The court's
order further required Adler, on receiving
inquiries from investors, to furnish them
with all court papers filed in the action and
to inform the investors that his tax opinions
cannot be relied upon.!®’

Related Party Transactions

Adequate disclosure to investors re-
quires that investors be fully apprised of the
use of corporate funds. Fundamental to
the relationship between an investor and
management is the expectation that an
issuer's assets will be used for the benefit
of the 1ssuer and not for the personal en-
richment of the manager.

Use of the issuer's assets in transactions
with management or other related parties,



however reasonable and appropriate, must
be fully disclosed. Though issuers are
generally aware of the requirements to
fully disclose related-party matters, prob-
lems have arisen in instances in which
members of management have attempted
to conceal their personal enrichment re-
sulting from such transactions.

SEC v. Crown Cork & Seal Co., Inc.'88—
The Commission filed a complaint against
Crown Cork & Seal Co., Inc. alleging viola-
tions of the antifraud, reporting and record-
keeping provisions of the Exchange Actin
connection with payments of cash and
loans to and for the benefit of Herbert G.
Paige, an officer of General Cinema Cor-
poration, responsible for can and bottle
cap purchases from Crown Cork and
other suppliers. The alleged transactions
included payments totalling about $5.9
million, loans totaling $1.75 mullion, and
the financing of the purchase of an air-
plane. The Commission alleged, among
other things, that Crown Cork, which re-
corded certain payments as payments
to General Cinema for competitive allow-
ances, should have known, and was reck-
less in not knowing, that the payments
were for the benefit and use of Paige.

The court entered a final judgment of
permanent injunction, and ordered Crown
Cork to comply with undertakings regard-
ing the maintenance of certain procedures
relating to: verification of the status of re-
cipients of competitive allowances or
similar payments; authority of the recipient
to receive the payments; receipt and form
of delivery of the payments; and customer
approval of loans or extensions of credit
to officers, directors, employees or agents
of the customer. Crown Cork also made
undertakings concerning, among other
things, the composition of the audit com-
mittee of its board of directors, and a
review and investigation to be conducted
by the audit committee of matters alleged
in the complaint.

In a separate action, the Commission
filed a complaint against Paige and Pasha
Service Corporation, which was alleged-

ly formed and controlled by Paige, alleging
violations of the antifraud reporting and re-
porting provisions of the Exchange Act in
connection with these transactions. As of
the close of the fiscal year, this action re-
mained in litigation.'8®

SEC v. Herbert F. Hewett'%—The Com-
mission filed a complaint against Herbert F.
Hewett of Oklahoma City, Oklahoma,
alleging violations of the antifraud pro-
visions of the Federal securities laws. Spec-
ffically, the complaintalleged that Hewett, in
his IRA and Keogh accounts, owned certain
certificates of deposit 1ssued by Guaranty
Trust Company, Ponca City, Oklahoma,
and that he sold those certificates of de-
posit to Guaranty with knowledge of
Guaranty's precarious financial condition
and prior to the disclosure of such informa-
tion to Guaranty's other investors. The
court ordered Hewett to comply with his
undertaking not to violate the antifraud
provisions of the Securities Act and to pay
to Guaranty's court-appointed trustee the
sum of $12,155.84, representing the pro-
ceeds that he received from the sales of the
certificates of deposit.

In the Matter of Michigan National Cor-
poration'®'—The Commission instituted a
public administrative proceeding, pursuant
to Section 15(c)X4) of the Exchange Act,
to determine whether Michigan National
Corporation (MNC) had violated the re-
porting prowvisions of the Exchange Act in
connection with the disclosure of sale and
leaseback transactions with related parties
since MNC became a public company in
1972. The Commussion found, among
other things, that MNC had falled adequate-
ly to disclose all of the circumstances under
which its subsidiaries engaged in the prac-
tice of selling bank premises to, and leasing
them back from, certain officers and
directors of MNC including its president
and chief executive officer and MNC sub-
sidiary banks and their affihates.

The Commission found that none of the
disclosures over the years conveyed
adequate information conceming the
circumstances involved in the transactions.
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The Commission also found that in certain
years MNC failed adequately to disclose:
the terms of the purchases and leases; that
certain properties were bought from the
MNC banks; that almost all were sold either
to related parties or persons who had prior
business relationships with MNC subsidiary
banks; and that other MNC banks financed
several of the purchases. MNC's dis-
closures did not adequately discuss the
benefits to the related parties in these
transactions, including the customary con-
sequences of sale-leaseback transactions
to the MNC banks or to the related parties.
Further, the Commission found that MNC
indicated that the terms of the transactions
were comparable to arm’slength trans-
actions when, in fact, there was no evidence
that the MNC banks made any attempt to
determine whether the related parties re-
ceived terms more favorable to them than
the MNC banks would have had to give had
they made an effort to market the sale-
leaseback packages to unaffiliated per-
sons. Also, while MNC disclosed that the
banks engaged in leasebacks to avoid fixed
assets limitations, it did not disclose that
other options were available to the banks
to avoid the limitations but were not pur-
sued.

The Commission ordered MNC to com-
ply with various undertakings, including
the establishment of a committee of the
board of directors to review these trans-
actions and to direct an independent con-
sultant to prepare a report concerning
them; to publish a summary of the report
and the review committee’s recommenda-
tions in MNC's next proxy statement; and
to review disclosures concerning related
party transactions over the next five years.

The Foreign Corrupt
Practices Act

The Foreign Corrupt Practices Act of
1977 [Sections 13(b)}(2), 30A and 32(c)
of the Exchange Act] was signed into lawin
December 1977. That Act prohibits issuers
from, among other things, corruptly mak-
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ing payments or gifts to officials of foreign
governments in order to induce such
officials to use either their authority or in-
fluence in order to assist the issuer in
obtaining or retaining business. The Act
also requires issuers to make and keep
accurate books and records and to devise
and maintain systems of internal account-
ing controls which provide reasonable
assurance that certain statutory objectives
are met.

In fiscal 1981, five injunctive actions
brought by the Commission included
allegations of violations of Section 13(b)
(2) of the Exchange Act (the recordkeep-
ing and internal controls provisions) in
addition to violations of the antfraud
provisions of that Act. Three of these ac-
tions (SECv. Crown Cork and Seal, SECv.
El Dorado International, inc., and SEC v.
World-Wide Coin Investments, Ltd.) are
discussed elsewhere in this report. Sum-
marized below is an action brought by the
Commission alleging violations of the anti-
bribery provisions.

SEC v. Sam P. Wallace Company, Inc.,
et al'%—The Commission filed a com-
plaint against Sam P. Wallace Company,
Inc., Robert D. Buckner, Chairman of the
Board and Chief Executive Officer of
Wallace, Alfonso A. Rodriguez, Executive
Vice President and a director of Wallace,
alleging violations of the antifraud, report-
ing, proxy and antibribery provisions of the
Exchange Act. The complaint alleged that,
for a penod from about April 1980 to April
1981, Wallace, Buckner and Rodriguez
made payments from corporate funds of
at least $1.391 million to a foreign official
to aid Wallace in procuring and maintain-
ing a contract 1n a foreign country. The
court entered judgments of permanent
injunction against Wallace and Rodriguez.
The court also ordered certain ancillary
relief, including the appointment of a
special committee to investigate and report
on matters alleged in the complaint and
other matters. As of the close of the fiscal
year, the action was pending against Buck-
ner.



Criminal Reference and Co-ordination
with Other Authorities

As demonstrated in various actions dis-
cussed above, the Commission both
maintains its own intelligence capabilities
and works closely with other Federal
agencies and foreign and local authorities
in order to share information and co-
ordinate activities of mutual concern.

The Commission maintains particularly
close liaison with the Department of
Justice, the various U.S. Attorney's offices
throughout the country, other law enforce-
ment authorities, as well as certain state
regulatory agencies such as the Gaming
Commissions for the States of Nevada
and New Jersey in dealings with organized
crime, a major focus of the Commission’s
enforcement activities. Such matters in-
volve entities and areas in which persons
reputed to be associated with organized
crime are believed to be involved, and may
involve persons who have committed
prior violations of the Federal securities
laws or situations in which the suspected
violative conduct is particularly egregious.

An exampile of this co-ordination was the
conviction, this past year, of a witness n
a private Commission investigation for giv-
ing perjured testimony to the Commission
staff.'93 Subsequent to his testmony, but
pnor to the indictment, the Commission
had instituted a cwil injunctive action
alleging that this witness and others had
manipulated the market price of the stock
of Micro-Therapeutics, Inc. As of the close
of the fiscal year, the injunctive action re-
mained in litigation.!%4

In fiscal 1981, the Commission re-
ferred investigative files, or granted access
to them, to the Department of Justice and
other agencies in over 80 cases.

In the area of civil cooperation, along
with numerous other actions resulting
from the co-operative efforts of various civil

law enforcement officials and the self-re-
gulatory organizations, in fiscal 1981, the
Commission brought its first injunctive
action jointly with the Commodities Fu-
tures Trading Commission (CFTC). This
case is discussed further below.

SEC & CFTC v. T&D Management
Company, et al'®*—The Commission,
acting jointly with the CFTC, filed a com-
plaint against TGD Management Com-
pany, a registered commodity trading
advisor and commodity pool operator in
Provo, Utah, and the pnncipals and sales
manager of T&D.

The Commission’s complaint alleged
that the defendants violated the registra-
tion and antifraud provisions of the Federal
securities laws in connection with the
issuance of notes and investment con-
tracts of T&D to raise funds for T&ED's
trading in commodities futures contracts.
The CFTC alleged that defendants en-
gaged in a course of business in violation
of the antifraud provisions of the Com-
modity Exchange Act applicable to com-
modity pool operators and commodity
trading advisors.

The complaint alleged that the defend-
dants made/numerous misrepresenta-
tions to investors, including: false state-
ments of the combined assets of T&D and
its principals, and false statements that
one TED principal had experienced profits
averaging 65 to 70 percent for each of the
last eight years; that a portion of investor
funds would be held separately in money
market funds; that investments in T&D did
not involve a high degree of risk and were
guaranteed against loss; and that the in-
vestors' retumns would be paid from trad-
ing profits, when in fact there were no prof-
its and interest payments to investors
came from, money currently being in-
vested.

Final judgments of permanent injunc-
tion were entered against the defendants.
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Other Litigation and Legal Work

The Commission, through its Office of
the General Counsel, participates in a sub-
stantial amount of litigation in addition to its
enforcement actions. This litigation in-
cludes appellate cases before the Supreme
Court and Federal courts of appeals, where
the Commission appears as a party or as
amicus curiae, and district court litigation
where the Commission, its Commission-
ers, or its employees are party defendants.
Commission litigation, whether as a party
or as amicus, often involves questions of
great significance concerning the proper
interpretation and scope of the Federal
securities laws. The Commussion’s particr-
pation in this litigation has served to
strengthen the investor protections afford-
ed by the securities laws and the enforce-
ment and regulatory programs it has under-
taken to achieve that goal. The Office of
the General Counsel is also involved in1m-
portant legislative and regulatory work. The
following is a summary of some of the im-
portant actions which were ltigated in the

past year.

Scope of the Antifraud Provisions

The antifraud provisions of the Federal
securities laws are the principle statutory
basis through which the Commission
seeks to protect the public against de-
ception in securites transactions. The
proper scope of these statutory provisions
is a matter of continuing importance to the
Commission’s litigation efforts.

During the past year, the Supreme Court
decided Rubinv. United States, a criminal
case in which the Commission worked
closely with the Department of Justice. In
Rubin, the Court held that a pledge of
securities is a sale under Section 17(a) of
the Securities Act of 1933 (Securities Act),
which is the general antifraud provision of

the Act. Thus, the Court held that Section
17(a) affords protection against deception
which occurs in the pledge of securities.
The Court noted that this result is consis-
tent with the purpose of Section 17(a)—
to protect against fraud and aid the flow of
information in the public dissemination of
securities.

The question of what instruments are
securities within the meaning of the Federal
securities laws is critical to the Commis-
sion's enforcement and regulatory pro-
grams because the existence of a security
is an essential predicate to the Com-
mission’s junsdiction. Accordingly, during
the past year, the Commussion participated
as amicus curiae in several private actions
involving issues with respect to the scope
of the definition of a security. Two of these
cases, Weaver v. Marine Bank, and
Schutte v. Bank of Miami, raised the issue
of whether a certificate of deposit may be a
security subject to the antifraud prowvisions
of the Federal securities laws.

Schutte involved certificates of deposit
issued by an off-shore bank that was operat-
ing illegally in the United States. The district
court had ruled that they were not securities
within the meaning of the Federal securities
laws because they offered only a fixed re-
tumn. In its bnef before the United States
Court of Appeals for the Fifth Circuit, the
Commission urged that the district court
erred In focusing on the presence of a
fixed versus variable retumn, and that debt-
type instruments like those in Schutte are
subject to the Federal securities laws if
they are offered to the public as invest-
ments. The Fifth Circuit, accepting the
Commission's position, reversed the deci-
sion of the district court and remanded for
a determination of whether the certificates
of deposit were issued in an investment
context.
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Unlike the situation in Schutte, where
Federal banking regulation was not pres-
ent, the certificate of deposit at issue in
Weaver was 1ssued by a State chartered
bank that was insured by the Federal De-
posit Insurance Corporation. The United
States Court of Appeals for the Third Cir-
cuit had ruled that the certificate of de-
posit was a security because 1t was the func-
tional equivalent of a long-term bond or
note issued by the bank. The Commission
participated in a joint amicus brief before
the Supreme Court with Federal bank reg-
ulatory agencies urging that, where a
certificate of deposit 1s issued by a federal-
ly regulated and msured bank, the context
of the transaction requires that the anti-
fraud provisions of the Federal securities
laws not apply. At the close of the fiscal
year, this case was awaiting oral argument
before the Supreme Court.

Securities and Exchange Commussion
v. The International Mining Exchange, a
Commission enforcement action brought
in the Umited States Distnct Court for the
District of Colorado, also involved the
scope of the definition of security. The
Commussion alleged that the defendants
were violating the registration and ant-
fraud prowisions of the Federal secunties
laws in connection with the sale of gold
investment programs, which the complaint
alleged were secunties in the form of in-
vestment contracts The programs, which
purportedly involved the sale of interests in
Alaskan gold mining claims in conjunction
with contracts to arrange for the financing
and development of those claims, were rep-
resented as providing profits both from
gold mming and from related tax deduc-
tions amounting to 500 percent of the in-
vestor's out-of-pocket investment. The
district court granted the Commussion’s
motion for summary judgment, concluding
that the interests involved are securittes and
that the promised tax benefits may be
viewed as gwving rise to an expectation of
profits where they result from the pro-
moter's managenal efforts.

in another case involving the definition
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of a security, the Commission filed a brief
amicus curae in Newkirk v. General
Electric Corporation. The district court
had ruled that an employee’s interest in a
voluntary, contributory, defined benefit
pension plan was not a security. The Com-
mission on appeal urged that such an in-
terest was a security subject to the anti-
fraud provisions. The case was settled,
however, prior to oral argument before the
United States Court of Appeals for the
Ninth Circuit.

In Pittsburg Terminal Corp.v. Baltimore
& Ohio R R, the Commission submutted a
brief as amicus curiae to the United
States Court of Appeals for the Third Cir-
cuit, addressing several significant legal
issues under the antifraud provisions. The
Commission took the position that a holder
of a convertible debenture, although not
actually selling or purchasing that deben-
ture during the relevant ime period, never-
theless had standing to bnng a damage ac-
tion for violations of Section 10(b) of the
Securities Exchange Act of 1934 (Ex-
change Act), which prohibits the use of
manipulative or deceptive devices in con-
nection with the purchase or sale of a
security. The Commission based its posi-
tion on the ground that a convertible
debentureholders’ right to convert into an-
other security is a contract to purchase a
security subject to the protections of Sec-
tion 10(b).

The Commission also took the position
in Pittsburgh Terminal that a company
with publicly traded convertible debentures
has a duty under its listing agreement
with the New York Stock Exchange to give
holders of those debentures advance
notice that a dividend will be paid on its
common stock, even though the common
stock is privately held, because the con-
vertible debentureholders would share in
the dividend if they converted their deben-
tures to stock prior to the time the dividend
1s declared. Finally, the Commission took
the position that, while a defendant’s re-
liance on advice of counsel may, under
some circumstances, be a relevant factorin



determining whether a defendant acted
with the requisite scienter or constitute a
mitigating factor which the court may con-
sider in determining the appropnate
remedy for a violaton of Section 10(b),
such reliance does not negate the viola-
tion or preclude a finding that the defend-
ant acted with scienter where the evi-
dence shows that the defendant knew that
his deceptive conduct would mislead in-
vestors. At the close of the fiscal year, this
case was pending before the Third Circuit.

Finally, in SEC v. Sheldon Moss, the
United States Court of Appeals for the
Fourth Circuit affirmed the Middle District
of North Carolina’s order holding Sheldon
Moss in cwvil contempt for failure to corn-
ply with a consent decree entered in a
Commission injunctive action alleging that
Moss and others had violated the anti-
fraud and registration prowvisions of the
Federal securities laws, and requiring dis-
gorgement of $4,500,000 of Moss 1ll-
gotten gains. Moss failled to deposit the
$4,500,000 in the registry of the district
court for distribution to those who invested
in his schemes, and sold assets without
prior court approval, contrary to the terms
of the consent judgment. The district court,
not believing Moss’ claim that he was indi-
dent at the time, held him in civil contempt
and ordered him committed until he com-
plied with the disgorgement order. The
Fourth Circuit affirmed the contempt order,
agreeing with the Commission that there
was no merit to Moss’ claim of indigency,
and that the district court did not abuse its
discretion n ordering that Moss be com-
mitted until he purges himself of contempt
by complying with the terms of the judg-
ment. When Moss completes his present
criminal sentence, he will be entitled to a
fresh review of the issue of his ability to
comply with the consent order

Standard of Culpability
Under the Antifraud Provisions

In a related area, the issue of scienter
continued to play an important role in the

Commussion's litigation during the past
year. This issue was presented in the
proceedings on remand in Aaronv. SEC,
in which the Supreme Court had ruled in
1980 that the Commussion must prove
scienter under Section 17(a)(1) of the
Secunties Act, and Section 10(b) of the
Exchange Act and Rule 10b-5 thereunder,
but not under Sections 17(a)(2) and 17
(a)3) of the Secunties Act. The Supreme
Court, while reserving a decision on the
question of whether scienter encom-
passes reckless behawvior, remanded the
case to the United States Court of Appeals
for the Second Circutt for a determination
of whether an injunction was properly
entered by the district court.

On remand, the Commussion urged that
the scienter standard should be con-
strued to include reckiess conduct, but that
the district court’s finding of scienter was
fully supported by the record even undera
knowledge or intent standard The Second
Circuit did not decide whether reckless-
ness sufficed to establish scienter, holding
that there was no basis for disturbing the
finding of the district court that Mr. Aaron’s
misconduct was intentional.

Private Rights of Action

An 1mportant aspect of the Com-
mISSION'sS amicus cunae participation 1s
that of assuring availability to injured parties
of private causes of action under various
provisions of the Federal secunties laws.
Such actions prowide a vehicle through
which njured investors can obtain re-
dress for violations of the secunties laws.
Mareover, since the Commission can bring
only a hmited number of enforcement
actions, and normally does not recoup In-
vestor losses in those actions, private
actions must serve as a necessary supple-
ment to Commussion enforcement actions.

The Commussion has long recognized
that denvative actions—the pnvate actions
brought on behalf of a corporation by one
of its shareholders—are an mportant
means by which investors protect them-
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selves from violations of the Federal
securities laws. Accordingly, the Com-
mission participated amicus curiae in
three cases last year in which derivative
actions had been terminated as a re-
sult of determinations by a corporation's
directors that i1t was not in the best interest
of the corporation for the shareholder
suit to be maintained. In each case the
district court deferred to the business judg-
ment of the directors and dismissed the
suit.

In Grossmanv. Johnson, the plaintiff, an
investment company shareholder, brought
suit under Section 36(b) of the Invest-
ment Company Act of 1940 (Investment
Company Act), which provides an express
cause of action against an investment com-
pany's investment adviser and others for
breaches of fiduciary duty that result from
the charging of excessive advisory fees.
The plaintiff also alleged that the adviser
and the company's directors had violated
other prowisions of the Act by failing to
recapture excessive underwritng com-
missions, discounts and spreads paid by
the company.

Based on the language of the statute, the
purposes underlying Section 36(b), the
legislative history of the provision, the
structure of the Investment Company Act,
and pnor cases which had considered the
1ssue, the Commission urged the United
States Court of Appeals for the First Circuit
to hold that an action brought under Sec-
tion 36(b) may not be terminated by a
business judgment determination made by
the investment company's board of direc-
tors. The Commussion argued that a con-
trary result would destroy the mechanism
which Section 36(b) prowides for share-
holders to challenge the determination
made by these same directors as to
whether the advisory fee is appropnate.

With respect to the plaintiff's allegations
of wiolations of other provisions of the Act,
the Commission argued that, under the
Supreme Court's decision in Burks v.
Lasker, a court may give effect to the
directors’ business judgment decision to
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terminate the action only if such a result
would not be inconsistent with the pur-
poses of the Investment Company Act.
Accordingly, the Commission urged that
the Court should not defer to the directors’
business judgment unless the corporation
meets the burden of showing that: the
directors were truly independent and
capable of rendering an unbiased de-
aision on behalf of the corporation; they
were fully informed of the facts relevant
to their decision; and their decision was
objectively reasonable. At the close of the
fiscal year, this case was pending before the
First Circuit.

In Abramowitz v. Posner and Maldon-
ado v. Flynn, the Commission urged that
the same three tests (independence, fully
informed and objectively reasonable)
should be applied in evaluating business
judgment decisions by directors to termi-
nate denvative actions alleging violations
by directors of Sections 10(b) and 14(a)
of the Exchange Act, and Rules 10b-5 and
14a9 thereunder. Both cases were pend-
ing before the United States Court of Ap-
peals for the Second Circuit at the close of
the fiscal year.

Secondary hability under the antifraud
provisions of the Federal secunties laws is
another important area which the Com-
mission addressed as amicus curiae dur-
ing the past year. In Sharp v. Coopers &
Lybrand, an action under Section 10(b) of
the Exchange Act, the Commission filed a
bnef in the United States Court of Appeals
for the Third Circuit urging that an account-
ing firm may be held liable in a private
action for damages, pursuant to the com-
moon law principle of respondeat supenor,
for the fraudulent conduct of an employee.
The Third Circuit had previously indicated
that this common law principle of second-
ary liability would generally be inapplicable
in secunties fraud actions, but had held
that the pnnciple was appiicable in cases
involving broker-dealer firms in view of the
strict duty of supervision imposed on those
firms. The Thuird Circuit in Sharp extended
its broker-dealer exception to accounting



firms on the ground that accounting
firms, like broker-dealers, are under a
duty to supervise their employees.

Another area addressed by the Com:-
mission as amicus curiae involved the
issue of whether remedies available under
Sections 10(b) and 18(a) of the Exchange
Act are mutually exclusive. In Wachouvia
Bank & Trust Co. v. National Student
Marketing Corporation, the United States
Court of Appeals for the District of
Columbia Circuit agreed with the Com-
mission's position that these remedies
are not mutually exclusive. The Court
rejected defendants’ arguments that
the implied remedy under Section 10(b) is
not available to purchasers of securities
and that this remedy does not apply to
initial  offerings of securites The Court
relied on a decision in Rossv. A. H. Robins
Co., in which the Commussion previously
participated amicus cunae, arguing that
Congress could not have intended that
express remedies for particular ms-
conduct would have such a broad pre-
clusive effect.

Federal Court Jurisdiction
Over Foreign Defendants

The Commission participated amicus
curiae in Lebman v. ASEA, which in-
volved the circumstances under which a
foreign individual or entity may be sub-
ject to suit under the securities laws in a
Federal district court. This issue 1s of
significance to private parties and the Com-
mission's own enforcement program
where securities transactions involve both
foreign and domestic elements.

In Lebman, a United States Magistrate
had ruled that a foreign corporation was
not subject to suit unless the corporation
had certain minimum contacts with the
state in which the district court 1s located.
The Commission filed a brief in the United
States District Court for the Western District
of Texas urging that a Federal court has
jurisdiction over alien defendants in a
securities law action if the defendant has

the requisite contacts with the United States
as a whole, regardless of the defendant's
contacts with a particular state. The district
court adopted the Commussion’s position

Standard of Proof in
Enforcement Proceedings

The question of which standard of
proof should be utiized In Commussion
Injunctive actions and administrative pro-
ceedings—the higher “clear and con-
vincing evidence” standard or the “pre-
ponderance of the evidence” standard—
was another important subject of htigation
dunng the last year. In February 1981, the
Supreme Court handed down its decision
in Steadman v SEC in which 1t held,
in accordance with the Commission's
argument, that the standard of proof for
adjudicating administrative proceedings
before the Commussion is prescribed
by Section 7(c) of the Administrative
Procedure Act (APA), and that that stand-
ard is the one traditionally utlized in cwl
court cases—a preponderance of the
evidence. Because the Court based its de-
cision upon the language and legislative
history of the APA, which governs admin-
istrative proceedings before all Federal
agencies, 1its reasoning should apply with
equal force to a wide vanety of adjudicatory
proceedings before the Commission and
other agencies. In support of its decision,
the Supreme Court in Steadmanalso cited
the Commussion's long-standing practice
of imposing sanctions in administrative
proceedings on the basis of the prepon-
derance of the evidence standard.

In addition, the Court stated that, in
prescribing standards for adjudicatory
proceedings in Section 7(c) of the APA, as
in prescribing standards for rulemaking
proceedings in Section 4 of the APA, Con-
gress had established the “maximum pro-
cedural requirements” that it was willing
to have courts impose upon agencies,
citing its earlier decsion in Vermont
Yankee Nuclear Power Corp. v. Natural
Resources Defense Counci, Inc. The
Court's explicit extension of the Vermont
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Yankee principle is likely to have a signifi-
cant impact on court review of administra-
tive adjudications made by the Com-
mussion and other agencies.

Subsequent to the Supreme Court's
decision in Steadman, the United States
Court of Appeals for the Fifth Circuit, in
Huddleston v. Herman & MacLean, held,
among other things, that the standard of
proof 1n private damage actions for viola-
tions of Section 10(b) of the Exchange Act
and Rule 10b-5 should be that of clear and
convincing evidence rather than the pre-
ponderance of the evidence. The Com-
mission, concerned that the ruling might
be extended to Commission injunctive
actions, filed a brief amicus cuniae in the
Huddleston case urging rehearing on that
issue, as well as certain other 1ssues. Sub-
sequent to the filing of the Commission's
bnef in Huddleston, the Fifth Circuit
decided SEC v. First Financial Group of
Texas, Inc., holding that the Commission
need prove an injunctive case under Sec-
tion 10(b) and Rule 10b-5 only by the pre-
ponderance of the evidence. Also of note in
this case, although not related to the issue
of the proper standard of proof, was the
Fifth Circuit's rejection of First Financial's
arguments concerning the lack of jurisdic-
tion of the district court to appoint a re-
ceiver because of the prior filing of a peti-
tion in bankruptcy. The court held that
appointment of a receiver was necessary
ancillary relief to the Commission's in-
junctive action to enforce its regulatory
powers and thus was exempted from the
automatic stay provisions of the Bank-
ruptcy Reform Act.

Scope of Commission’s
Investigatory and
Enforcement Authority

The proper scope of the Commission's
investigative and enforcement authority
has been litigated in the past year. For
example, in SECv. McGoffcertain persons
engaged in the publishing business
challenged the Commission's authority to
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enforce a subpoena issued in a Com-
mission investigation. The district court
had upheld the subpoena, but permitted
the defendants to withhold documents re-
lating solely to editorial policy or news
gathenng.

The Court of Appeals for the District of
Columbia Circuit rejected the respondents’
contention that the Commission’s sub-
poenas impinged on their First Amend-
ment freedoms as newspaper publishers
and should therefore be judged under the
strict scrutiny standard. Instead, the Court
noted that newspaper publishers, like
other business enterprises, are subject to
laws of general applicability such as the
Federal securities laws. The Court cited
the traditional standard that administrative
subpoenas should be enforced where the
subpoena demands are reasonably rele-
vant to an inquiry within the lawfully
authorized powers of the agency, point-
ing out that the Commission had shown
a “substantial relationship” between the
information it sought and a significant
govemmental interest. The Court conclud-
ed that appropriate accommodation of the
respondents’ First Amendment interests
was achieved by the district court’s order.

The Court also ruled that the respon-
dents were not entitled to discovery into
the Commission’s deliberative process in
conducting the investigation because they
had failed to demonstrate extraordinary cir-
cumstances which would justify a depar-
ture from the usual rule that subpoena en-
forcement proceedings are summary in
nature. The decision of the Court was left
standing by the Supreme Court, which
denied a petition for a writ of certiorari.

In SEC v. Zale Corporation, the United
States Circuit Court of Appeals for the Fifth
Circuit ruled, in accordance with the posi-
tion urged by the Commission, that the
district court erred in granting the de-
fendants’ motion for summary judgmentin
a Commission injunctive action on the
ground that there was no reasonable likeli-
hood of future violations by those in-
dividuals. The district court had assumed,



for the purposes of its ruling, that the de-
fendants had committed the alleged vicla-
tions, and only a change in employment by
one of the defendants and an outstanding
consent decree against a corporation had
been offered to demonstrate that it was
unlikely that the defendants would commit
further violations of the securities laws.

In reversing the distnct court, the Fifth
Circuit stated that these factors did not
entitle the defendants “to judgment as a
matter of law given the court's assump-
tion that both engaged in serious, re-
current wrongdoing and that triable issues
of fact remain[ed] ...."” Moreover, the Court
pointed out that “the Commussion is en-
titled to prevail when the inferences flowing
from the defendants’ prior illegal con-
duct, viewed in light of present circum-
stances betoken a ‘reasonable likelihood'
of future transgressions.” Accordingly, the
Court reversed and remanded the case
to the district court for further proceedings.

In SEC v. Wheeling-Pittsburg Steel
Corp., a divided en banc Court of Appeals
for the Third Circuit, overturning a decision
by a threejudge panel of that Court,
determined that the district courthad made
inconsistent findings when it held that the
Commission was acting in good faith in in-
vestigating Wheeling-Pittsburg, but de-
clined to enforce the Commission’s sub-
poena on other grounds. The case was re-
manded for further factual findings con-
cerning the events surrounding the com-
mencement of the investigation and
whether it was initiated at the request of
a politically motivated United States
Senator or based upon an independent
evaluation of the facts by the Commission.
After the case was returned to the district
court, the Commission advised the court
that it was withdrawing the subpoena, and
the action was dismissed as moot.

Scope of Commission’s Authority
Under The Holding Company Act

Two similar cases, both entitled Herring
v. SEC, challenged the Commission's

authorization of the sale of securities by a
holding company or its subsidianes. The
cases were brought by the same persons in
the United States Courts of Appeals for
the District of Columbia Circurt and the
Eleventh Circuit, seeking to overturn the
Commission orders involved on the basis
of challenges to certain aspects of a hold-
ing company's construction program. In its
briefs, the Commussion urged that the
Holding Company Act does not confer
upon the Commission authority to prevent
a holding company or its subsidiaries from
selling their securites because the com-
pany's construction program s alleged to
be excessive in light of the anticipated
consumer demand for electric power. In
addition, the Commission urged that it had
no obligation under the National Environ-
mental Policy Act to prepare an environ-
mental impact statement before permitt-
ing a holding company or its subsidianes to
sell securities. At the close of the fiscal
year, these cases were pending.

Reporting Violations

In Hinkle Northwest, Inc. v. SEC, a
broker-dealer contested sanctions im-
posed by the Commission upon findings of
violations of the recordkeeping, net capital
and reporting provisions of the Federal
securities laws. Hinkle was the purchaser in
two reverse repurchase agreements in
which it used the credit of one of its clients,
a bank. On appeal, Hinkle claimed that it
did not own the securities, but rather that
the bank did. Thus, it would not have been
under any recordkeeping, net capital or
reporting obligations related to these
secunties. The United States Court of
Appeals for the Ninth Circuit affirmed the
Commission's order, holding that Hinkle
had the right to sell the securities and that
it took the nsk for profit or loss; this,
it found, constituted ownership. The Ninth
Circuit also held that it was not necessary
to demonstrate ewvil intent to prove willful-
ness (a prerequisite to the imposition by
the Commission of a sanction in an admin-
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istrative proceeding), but that such
standard would be satisfied by a showing of
conscious, intentional action.

Exhaustion of Remedies

Important policy considerations support
judicial non-interference with pending
administrative proceedings, since such in-
tervention can deny an agency the
opportunity to correct its own mustakes,
apply its expertise, prove to be unnecessary
in the long run, or delay resolution of the
question n issue. In SEC v. G.C. George
Securities, Inc., the United States Court of
Appeals for the Ninth Circuit disagreed
with these considerations and ruled that the
distnict court had erred as a matter of law
when it concluded that it had no jurisdiction
to enjoin a pending Commussion admin-
istrative proceeding. The respondents in
the administrative proceeding had been
defendants in a concluded civil action
previously filed by the Commission, In
which the parties had entered into a stipula-
tion providing, in part, that any stipula-
tion and undertaking approved and order-
ed by the district court would not be used
as the basis for an admunistrative action
affecting any of the defendants. The Ninth
Circuit based its determinations on I1ts
conclusion that: when the Commission
filed its injunctive action, it conferred
jurisdiction on the Court; in its order the
court retained jurisdiction to enforce the
stipulation; and the district court had
authority to consider the appellants’ re-
quest under the All Writs Act, which allows
Federal courts to issue writs necessary or
appropriate to therr jurisdiction.

Tender Offer Litigation

In 1981, the Commission has continued
a high level of participation n litigation con-
cerning the effect of the Commission’s
tender offer rules on state takeover statutes.
The Commission has participated amicus
curiae or as a party in a number of these
lawsuits, which generally arise in the con-
text of hostile takeover attempts. Some of
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these suits focus upon the preemptive
effect of Commission Rule 14d-2(b) under
the Exchange Act (the rule conceming the
early commencement date of a tender
offer) on state law provisions requiring ex-
tended precommencement delay. Rule
14d-2(b) requires a tender offer to com-
mence shortly after a public announce-
ment of its material terms. It was designed
to thwart a developing practice by which
bidders would make public announce-
ments about their offers without actually
commencing these offers for purposes of
the Wilhlams Act, which contains various
provisions designed to afford investors pro-
tection in tender offer situations.

The Commission recognized when it
adopted Rule 14d-2(b) that it might con-
fict with certain state laws, and in litiga-
tion the Commission has supported the
position of tender offerors challenging
these laws as unconstitutional when they
do conflict. However, the Commission has
also recognized that states may have a valid
interest in regulating tender offers for truly
local companies, and 1t has therefore
supported the efforts of state securities
laws administrators to harmonize the
operation of their statutes with Rule 14d-
2(b).

In actions in which the Commission has
participated and where a court has reached
the merits of the substantive preemption
issue, the results have been uniformly
favorable for the Commission. In particular,
in Canadian Pacific Enterprises (U.S.),
Inc. v. Krouse, the United States District
Court for the Southern District of Ohio held
that Rule 14d-2(b) was a valid exercise of
the Commussion’s broad rulemaking
power and preempted the provisions of the
Ohio takeover statute requiring public
announcement of a takeover bid at least 20
days before it is made.

In James Edgar v. MITE Corp., the
Commission submitted a brief amicus
curiae before the United States Supreme
Court raising the question of whether state
law provisions, which require advance
disclosure of tender offers and empower a



state securities adminustrator to pass on
the substantive fairness of the terms of a
tender offer, violate the Supremacy and
Commerce Clauses of the United States
Constitution by, respectively, conflicting
with the purposes of the Wilhams Act and
imposing a burden on interstate com-
merce not outweighed by local interests.

The Commission also submitted a brief
amicus cunae in Kennecott Corp. v.
Smuth, before the United States Court of
Appeals for the Third Circuit. Kennecott
involves the issues of whether the hearing,
withdrawal, and proration provisions of the
New Jersey takeover law frustrate the
Federal scheme for tender offer regulation
and thus violate the Supremacy Clause,
and 1mpose impermissible burdens on
interstate commerce in violation of the
Commerce Clause. Noting that the New
Jersey withdrawal and proration provisions
differ from those prescnbed by other states
as well as the Federal penods set by the
Commussion, the Commussion contended,
among other things, that exposure to
divergent state proration and withdrawal
periods encumbers the planning and ex-
ecution of tender offers, constituting a
burden on interstate commerce. The Com-
mussion further argued that the existence of
differing State withdrawal and proration
periods precludes the application of a
single national standard to transactions
that are nation-wide in scope

Finally in Osofsky v. Zipf, the Com-
mission participated amicus cunae before
the United States Court of Appeals for
the Second Circuit. This case presented
the i1ssue of whether shareholders, who
ceded control of therr company as a result
of alleged musrepresentions concerning
the value of the consideration they would
obtain in a merger to take place after
successful completion of a tender offer,
had stated a claim for damages under the
Exchange Act. The defendant in the case,
the successful tender offeror, had rep-
resented that shareholders would receive
a certain price in the merger, but the
plaintiffs alleged that the defendant in-

tentionally paid a lesser amount upon
consummation of the merger.

The district court held that the share-
holders were precluded by the “actual
damage” imitations of Section 28(a) of the
Exchange Act from recovering any
damages because they had not alleged
that the shares they gave up were worth
more than the consideration they received.
It also ruled that the shareholders may not
obtain damages amounting to the differ-
ence between what 1t was represented they
would receive in the merger and what they
actually received.

The Commussion was concerned that
the distnct court's ruling would insulate
from pnvate redress certain types of
proxy and tender offer violations, particular-
ly in those situations where a substantial
premium 1s offered over market value. in its
brief, the Commussion urged reversal of
the distnct court's decision. The Second
Circuit agreed with the Commission’s
posttion, holding that, under the actual
damages hmitation of Section 28(a),
shareholders may recover non-speculative
damages based upon the value of the con-
sideration that was represented as coming
to them n the merger, when those
damages can be established with reason-
able certainty.

Regulatory Litigation

Chicago Board of Trade v. SEC, pend-
ing in the United States Court of Appeals
for the Seventh Circuit, raises significant
issues of junsdictional allocation between
the Commussion and the Commodity
Futures Trading Commiission (CFTC). This
case challenges the authority of the Com-
mussion to approve and supervise the trad-
ing of options on securities guaranteed
by the Government National Mortgage
Association (GNMA), when such trading
takes place on a natonal securties ex:
change. In its brief, the Commuission
stated that a national securibes exchange 1s
authonzed to provide a market for trading
of all types of secunties and that the Com-
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mission is empowered under the Exchange
Act to oversee such trading. The Com-
mission urged that GNMA securities, al-
though exempted from registration re-
quirements under the Exchange Act and
the Securities Act, are nonetheless
securities, and that options on GNMA
securittes are, themselves, separate
securities. The Commission further
urged that nothing under the Com-
modity Exchange Act (CEA) diminishes its
authority under the securities laws
over the trading of GNMA options, even
though the CEA may permit the trading of
futures on GNMAs on boards of trade sub-
ject to the oversight of the CFTC.

The Commission explained in its brief
that options and futures are legally distinct
forms of trading, and that the hmited grant
of jurisdiction to the CFTC extends to
futures trading, not options trading, of
GNMA securities. The Commission con-
tended that this conclusion is reinforced
by provisions in the CEA which explicit-
ly preserve the junsdichon of the Com-
mission over secunties trading {except to
the extent that futures trading is involved)
and which expressly remove “government
secunties” and “security nghts” from the
coverage of the CEA, except to the extent
that they are the subject of futures trading
on a board of trade

The Commussion also participated
amuicus cunae in the United States District
Court for the Distnct of Columbia in A. G.
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Becker v. Board of Gouvernors of the
Federal Reserve System, which raised the
question of whether a bank may underwrite
“third party” (i.e. non-bank) commercial
paper, in view of the ban under the Glass-
Steagall Act against bank underwriting of
“securities.” The Commission in its
amicus memorandum urged that the
Glass-Steagall Act and the securities laws
should be viewed as complementary
pieces of legislation, and that undefined
terms in the Glass-Steagall Act should
generally be construed together with the
definitions contained in the contem-
poraneously enacted Secunties Act. Be-
cause commercial paper is encompassed
by the defimtion of “security” under the
latter statute, the Commussion asserted that
commercial paper should be deemed to
be a “security” for purposes of the Glass-
Steagail Act as well. If any of the restrictions
under the Glass-Steagall Act are to be re-
vised (including the strict prohibition
against bank underwriting of corporate
securities), the Commission urged that this
task, which raises fundamental public
policy issues, is better left to the Congress,
not the courts. The district court In A. G.
Becker found that commercial paper is
a “security” under the Glass-Steagall Act,
and, although not deciding what activity
would constitute “underwriting,” agreed
that any easing in the stnct statutory imita-
tions against bank underwriting must be
left for Congress to decide.



Public Utility Holding Companies

Composition

Under the Public Utlity Holding Com-
pany Act of 1935 (Holding Company Act),
the Commission regulates interstate public
utility holding company systems engaged
In the electric utility business or in the
retail distribution of gas. The Commussion’s
junsdiction also covers the natural gas
pipeline companies and nonutility com-
panies which are subsidiaries of registered
holding companies

There are presently 13 registered hold-
ing companies with aggregate assets, as
of June 30, 1981, of $57 billion. Total hold-
Ing company system assets increased
$45 billion in the twelve-month period
ended June 30, 1981. Total operating
revenues, as of June 30, 1981, were
$26.5 billion, a $4.5 billion increase over
the previous year. In the 13 systems, there
are 58 electric and/or gas utility sub-
sidiaries, 61 nonutility subsidianes and 19
inactive companies, or a total of 155
system companies, including the top
parent and subholding companies Table
38 in the Appendix lists the systems and
Table 39 bsts therr aggregate assets and
operating revenues

Financing

During fiscal year 1981, approximately
$3.3 billion of senior securities and com-
mon stock financing of the 13 registered
systems was approved by the Commussion.
Of this amount, approximately $2.3 billion
was long-term debt financing, and over
%1 billion was for equity financing. These
amounts represent a 124 percent de-
crease 1n longterm financing over fiscal
year 1980, and an 11.1 percent increase
in the sale of common and preferred stock.

In addition, the Commussion approved over
7.1 billion of shortterm debt financing
and %278 million of polluton control
financing for the registered holding
company systems. The shortterm debt
amounted to approximately 45 percent
more than the $4.9 billion authonzed in
fiscal year 1980. Table 40 in the Appendix
presents the amount and types of secunties
issued by holding company systems pur-
suant to the Holding Company Act.

Exemptive Rules Adopted

The Commusston, through the exercise
of its statutory rulemaking power, has
attempted to allay the concerns ex-
pressed by gas and electnc utilities that
their participation in certain types of joint
ventures would make their actvities sub-
Ject to the Holding Company Act. On
November 19, 1980, the Commussion
adopted Rule 16'% to facilitate participation
of registered gas systems with companies
not subject to the Holding Company Act
in gas-related joint ventures It exempts
certain nonutility subsidiaries of registered
holding companies, pnmanly engaged in
the production, manufacture, transmission
or storage of gas, from those provisions of
the Holding Company Act that would
otherwise render them “subsidiary com-
panies,” provided that no more than 50
percent of the voting interests are owned by
one or more registered holding company
systems. In order to facilitate jointly owned
generating facilites among electric com-
panies not subject to the Holding Company
Act, the Commission, onJanuary 13, 1981,
adopted Rules 14 and 15'97 which exempt
certain acquisitions by electric utilty com-
panies from Commussion regulation.
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Reorganizations and Acquisitions

Colonial Gas Energy System Re-
organization—Prior to September 9,
1977, for many years Colonial Gas Energy
System (Colonial) was an exempt holding
company under Section 3(a)(1) of the
Holding Company Act, pursuant to Rule 2.
The filing under Rule 2 exempted Colonial
and its subsidiaries until it was notified,
pursuant to Rule 6, that a substantial
issue existed as to its claimed exemption.
Notification was given because reports
filed with the Commission under the
Federal securities laws disclosed com:
plexities in the financial structure of the
system which impaired Colonial's ability to
raise needed capital and adversely affected
its operating subsidiaries. In order to bring
the Colonial system into compliance with
the financial standards of the Holding Com-
pany Act, Colomal and the Commussion
entered into a stipulation under which
Colonial and its subsidiaries agreed that
their financings would comply with Sec-
tions 6, 7 and 12(b) of the Holding Com-
pany Act until disposition of the exemption
application. Colonial's capitalization im-
proved substantally, and on July 30,
1981, the Commission authorized mergers
which would resuit in the termination of
Colonial's corporate existence, the com-
bination of two operating subsidiaries into
one operating utility company and the
elimination of the holding company.

Columbia Gas System, Inc.—On
November 3, 1980, The Columbia Gas
Systemn, Inc. (Columbia), a registered hold-
ing company, filed an application seeking
authorization to merge with Common-
weaith Natural Resources, Inc. (Common-
wealth), a holding company exempt from
the Holding Company Act pursuant to Rule
2. Columbia will be the surviving corpora-
tion, and Commonwealth's subsidiaries will
be retained as subsidiaries of Columbia.
The City of Richmond, Virginia, intervened
in the proceeding, essentially requesting
that merger of the transmission sub-
sidiaries of Columbia and Common-

76

wealth be made a condition to merger
of the holding companies. The Com-
mission denied the City's request.!®

Northern States Power Company—
Northern States Power Company (North-
emn States), a utility company and an
exempt holding company under Section
3(aX2) of the Holding Company Act, has
applied for authorization on behalf of itself
and its subsidiaries, pursuant to Sections
9 and 10 of the Holding Company Act,
to acqure the shares of outstanding
common stock of Lake Superior District
Power Company (Lake Superior), a Wis-
consin corporation. The acquisition would
be accomplished through an offer to
shareholders of Lake Superior to exchange
0.48 shares of Northern States common
stock for each share of Lake Superior
common stock. Northern States also re-
quested an exemption pursuant to Section
3(a)(2) of the Holding Company Act. Public
hearings were ordered and have been con-
cluded. At the close of the fiscal year, a
decision was pending.

Fuel Programs

During fiscal year 1981, the Commission
authorized approxirnately $1 billion for fuel
exploration and development activities for
the holdng company systems. This
represents a 72 percent increase over
fiscal year 1980 fuel expenditures. Table
42 in the Appendix lists the authorization
by holding company system for each fuel
program.

Largely as a result of radical changes in
cost and availability of fuel, utilities have
embarked on major programs to acquire
control over part of their fuel supply.
Generally, the arrangements involve the
formation of subsidiaries or entry into joint
ventures for the production, transportation
and financing of fuel supplies or the supply
of capital for the exploration and the
development of reserves with a right to
share in any discovered reserves. Since
1971, the Commission has authorized ex-
penditures of over $4.2 billion for fuel pro-



grams of holding companies subject to the
Holding Company Act.

Service Company Operations

At the end of calendar year 1980, there
were 12 subsidiary service companies pro-
viding managerial, accounting, administra-
tive and engineering services to 11 of the
13 holding companies registered under
the Holding Company Act. The billings
for services rendered to the holding com-
pany systems amounted to $608.4 million
or 230 percent of the total revenues
generated by the electric and gas operating
uilities. The subsidiary service companies
are heavily laborintensive, employing
over 13,000 people,and have assets of over
$303 million. Table 41 in the Appendix lists

the subsidiary service companies with bill-
ings, total assets, and total personnel.

General Public Utilities
Corporation/Three Mile Island

During fiscal year 1981, the Commission
continued to monitor the financial and
operational impact to the General Public
Utiliies (GPU) system of the March 28,
1979, nuclear accident at Three Mie
Island Unit No. 2 (TMI-2). The GPU system
has estimated the cost to decontaminate
and restore TMI-2 at $1.6 bilion over the
next six years. As of June 30, 1981, approxi-
mately $235 million of this amount had
been expended. The GPU system has $300
million of property insurance coverage for
™2,
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Corporate Reorganizations

Reorganization proceedings in the
United States District and Bankruptcy
Courts are not initiated by the Commission,
but are commenced by a debtor, voluntari-
ly, or by its creditors. Federal bankruptcy
law allows a debtor in reorganization to con-
tinue to operate under the court's protec-
tion while it attempts to rehabilitate its
business and work out a plan to pay its
debts. Where a debtor corporation has
publicly 1ssued securities outstanding, the
reorganization process may raise many
issues that materially affect the rights of
public investors. In addition, the 1ssurance
of new secunties to creditors and share-
holders pursuant to a plan are exempt from
registration under Section 5 of the Securi-
tes Act of 1933. Therefore, the Com-
mission enters Its appearance and partici-
pates in corporate reorganization proceed-
Ings to protect the interests of public in-
vestors holding the debtor’s secunties and
to render independent, expert assistance
to the courts and parties in a complex area
of law and finance.

The Bankruptcy Reform Act of 1978,
which became effective October 1, 1979,
represents a comprehensive revision of
Federal bankruptcy law and, in particular,
of the business reorganization prowvisions
of the prior Bankruptcy Act. The re-
organization provisions of the new Bank-
ruptcy Code, set forth in Chapter 11 there-
of, will apply only to cases commenced
on or after October 1, 1979. Cases com-
menced prior to October 1, 1979, continue
under the appropriate prowisions of the
pnor Bankruptcy Act.

Chapter 11 of the Bankruptcy Code
authorizes the Commission to enter its
appearance in any reorganization case and
to raise, or present its view on, any issue
in a Chapter 11 case. Although Chapter

11 applies to all types of business re-
organizations, the Commission will not
consider it necessary or appropnate to
participate in every case. Many cases will
involve only small enterpnses with un-
complicated capital structures or minimal
public investor interest. In its forty years of
participation in cases under Chapter X
of the prior Bankruptcy Act, the Com-
mission generally limited its patrticipa-
tion to proceedings in which a substantal
public investor interest was involved.
Dunng the past fiscal year, 65 debtors
with publicly issued securities outstanding
entered Chapter 11 reorganization pro-
ceedings. The Commission entered its
appearance in 18 of these cases, with ag-
gregate assets of $2.5 billion and 130,000
public investors. (A list of these pro-
ceedings is set forth in Table 44 in the
Appendix to this Report) In these cases the
Commussion presented its views, in court
and informally in consultation with other
participants, on a vanety of issues includ-
ing: (1) conflicts of interests of members
of creditors’ and equity security holders’
committees; (2) issues concermning the
debtor’s operations and sales of assets; (3)
the need for appointment of a trustee or
examiner to conduct an investigation into
the debtor’s affairs, and to answer ques-
tions concerning the validity and effect of
the terms of the securities held by public
investors, the classification of their claims,
and proposed treatment in reorganization
plans; (4) the adequacy of disclosure in the
disclosure statement required to be trans-
mitted to public investors when their votes
on a plan are being solicited; (5) the reason-
ableness of fees sought by counsel and
other professionals, and (6) interpre-
tive questions concerning the Bankruptcy
Code’s exemption from the secunties laws.
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The Commission continues to play a Bankruptcy Act. A list of these cases is
similar role in pending reorganization set forth in Table 43 in the Appendix to
cases under Chapter X of the prior this report.



Administration and Management

General Management and Program
Developments

As part of a continuing effort to maximize
the use of available resources, the Office
of the Executive Director provided techni-
cal assistance to several divisions and
offices during 1981. The most signifi-
cant undertaking in this area was a joint
effort with the Division of Enforcement to
upgrade management. One track of the
project addressed the operational prob-
lems which anse in the investigation
and litigation of alleged security law
violations. The second track focused
on polcy tools designed to enable
managers to track and analyze the prog-
ress of cases and resource allocations.
Early results of this effort have been most
evident in the increased accuracy and utility
of management reports. Weekly, monthly
and quarterly reports are now available
which analyze Division operations from a
number of perspectives (e.g., by organiza-
tion, by case classification, changes over
time, resource utilization, etc.). Technical
assistance was also provided to the Office
of the Comptroller (in ther effort to
modemize financial and cash manage-
ment activites), the Office of the General
Counsel (to assist in development of a
case tracking system), the Office of the
Secretary (in the development of an
automated system to track Commussion
minutes), the Office of Administrative
Services (on plan for a new buillding and
word processing equipment specifica-
tions), the Division of Corporation Finance
(in development of a capacity to automati-
cally identify delinquent filings), the Office
of Applications and Reports Services (on
several records management projects), the
regional offices (on projects involving
automated management information

systems) and to the Commission's princi-
pal program disions in their effort to
comply with the Paperwork Reduction Act.

In addition, as reported to Congress in
the first quarter of fiscal 1981, a major
support office reorganization was imple-
mented by the Office of the Executive
Director. The reorganization moved posi-
tions and functions to new offices, thus
preserving operating functions while
achieving the primary goal of consolidating
like tasks in specifically dedicated organiza-
tions. The expanded Office of Consumer
Affairs and Information Services handles all
pubhc contacts for complaints, Freedom of
Information Act requests, forms distribu-
tion, and public reference services. The
newly delineated Office of Applications and
Reports Services receives, indexes, stores,
and distributes all filings and investigative
matenals and also reviews, denies, or
makes effective all applications by broker-
dealers, investment advisors, transfer
agents, and municipal securities dealers.
Using computers and micrographics
technology, in 1981 this group indexed
some 270,000 documents of all types,
filed approximately 200,000 archival
microfiche, and reviewed over 12,000
broker-dealer and investment advisor
filings. Finally, all admunistrative, mail, and
messenger services were consohdated in
the Office of Admunustrative Services,
and the program support and review
capabilities of the Offices of the Executive
Director and Information Systems Manage-
ment were upgraded.

The Paperwork Reduction Act of 1980
made a significant impact on the Com-
mission during fiscal 1981. In Apni, the
Office of the Executive Director organized
the Commission’s effort to comply with
the Office of Management and Budget
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(OMB) directives issued under the Act. The
Chairman, Executive Director, and Deputy
Executive Director were designated to
administer the Act for the Commussion.
Dunng the last half of the year, the rule-
making and legal staffs of the program
divisions produced 200 packages of
materials for OMB, covering some 375
individual rules, forms, and records require-
ments.

Although the substantive work of the
Commission has significantly expanded in
the past several years with the growth of
the economy and under Congressional
impetus, the Commission has used tech-
nology and improved management
practices to cope with these changes with-
out increased staffing. Overall, 1981
witnessed a tuming point as the Com-
mission began to take fuller advantage of
computer and micrographics technology
in program offices beyond the support
office areas, where such resources were
initially and most widely applied. It has
been the Commission’s experience,
however, that efficiencies generated by
technology and improved organizational
structures have been offset by the in-
creased complexity and volume of the
Commission’'s workload. Accordingly,
continued great care will need to be exercis-
ed to seek, lead, and encourage the
personnel resources of the Commission,
which in the final analysis are the heart of
the agency.

Information Systems Management
Fiscal year 1981 ended the Com-
mission’s first five year plan for its auto-
matic data processing (ADP) program. All
basic goals were met, including the acquisi-
tion of an IBM 370 computer and a
modermn teleprocessing system and the
consolidation or creation of central data
files in support of certain major agency
programs. During 1981, attention swung to
upgrading computer software to utilize
more efficiently the new IBM 370 com-
puter reported in 1980. Specifically, six
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new information systems were implement-
ed, and qualitative enhancements and
modifications were made to five others. In
addition, certain standards and procedures
in the Office of Information Systems
Management (ISM) were consolidated, and
several Commission ADP facilities were up-
graded as outlined below.

The new facilities include a new operat-
ing system for the IBM 370 computer,
faster regional office access to head-
quarters files, improved data file storage,
and newer keyboards and printers in user
offices. Security passwords were initiated
to gain control over the cost and usage of
the automated legal research service ob-
tained under contract by the Commission,
as well as to restrict access to sensitive
investigatory and management files on the
Commission’'s computer. Additionally, the
Commussion made an agreement with
another agency to obtain contingency
computer support if the Commission’s
system should be unable to funchon when
it is absolutely needed, for example, to
process payroll data or to process statistical
or investigatory information.

Finally, a new five year plan was an-
nounced to lay the groundwork for con-
tinuing to enhance the utilization of the
new computer, including modernizing pro-
gram software, upgrading user involve-
ment in the design and retrival of automat-
ed data files, and planning for future equip-
ment needs. In recognition of the broad
role of ADP, and to encourage the ADP
staff to work more closely with program
divisions in order to better meet Com-
mission goals, during 1981 the Office of
Data Processing was renamed the Office of
Information Systems Management, a user
relations unit was created in ISM, and an
ISM support unit was dedicated to the Com-
mission's new market oversight and sur-
veillance activity.

The five information systems enhanced
during 1981 were upgraded in response to
urgent user needs in those areas where
the new IBM 370 computer and related
data management techniques could most



rapidly make a major difference to certain
computer progams that had become
seriously unresponsive due to age. The re-
vised systems include several that support
the Commission’s data base of company
names, addresses, and filings. The data
base tracks the availabilty of filings on
microfiche as well as the status of filings
reviews; It also detects companies that have
failed to file required reports. The com-
puter programs that detect missing reports
had to be completely re-written to use the
new data files and to take advantage of
other computerized information in order to
produce complete profiles of delinquent
firms. In addition, the Commission’s re-
vised filings and registrant files on the IBM
370 mainframe computer were designed
to be updated off-ine by daily tapes con-
taining registrant and filings index data
captured and edited by a Tl 990 mini-
computer. Finally, two management
systems were upgraded with on-lne cap-
abilities to support and track preliminary
investigations and public complaints about
registrants, while the Commussion’s Pay-
roll Data Entry System was given on-line
capabilities as well.

The new computer system so enhanced
the efficiency of the software program-
ming staff, that six new system applications
were implemented in 1981 in addition to
the five major revisions outlined above. The
six new applications include an on-line re-
trieval of index information conceming
Commussion releases published in the SEC
Docket, an analyhc system to facilitate
the selective review of corporate filings
under the Securities Act of 1933 (Secunties
Act) and the Securites Exchange Act of
1934, and several systems supporting
matters such as ment pay, processing of
filing fees, corporate governance analyses,
and invoice and voucher tracking and
payment.

In early 1981, the Commission signed a
major new contract to obtain micro-
graphics and dissemination services in a
manner that serves the needs of both
the public and the Commussion. Public

reference rooms in the Office of Consurmer
Affairs and Information Services and in
the three major regional offices are
supported by the contractor, as are the
Commission's archival files in the Office of
Applications and Reports Services. The
latter office also supples all documents
filmed by the contractor and acts as the
Commission’s technological agent with
respect to the contract. As a result of the
new contract, the Commission now films all
major categories of filings, applications,
notices, and amendments through a con-
tractor who disseminates film and paper
copies to the public for set fees while also
supplying the agency with indexed archival
and public reference microfiche. The
public film files in headquarters and major
regional offices include 30 percent more
kinds of documents than were previously
available to the public on film, the archival
files for staff use necessarily cover virtually
every type of document filed with the
Commission.

Both the micrographics program and
the Commussion’s document control staff
require specialized computer index update
and editing support to maintain accurate
and timely processing of filings through-
out each workday and during evenings and
weekends when necessitated by registrant
fihbng patterns. Accordingly, the Office of
Applications and Reports Services, after 18
months of development and independent
of the mainframe computer, implemented
during early 1981 a document indexing
system built around a minicomputer
dedicated to capturing and editing filings
index data as part of the documnent receipt
and distribution process administered by
that office. The TI 990 municomputer inter-
faces with the micrographics contractor
through the Commission’s mainframe
computer, to which the minicomputer
provides off-hine daily tapes for professional
staff use. As a result, local and remote
terminals linked to the IBM 370 mainframe
computer can respond to quenes about
filings and can also be used to request that
microfiche copies of filmed documents be
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sent anywhere in the Commussion, includ-
ing regional offices.

Finally, early in the second quarter of
fiscal 1981, a computer-indexed micro-
fiche file of all General Counsel briefs and
selected motions from 1969 forward was
produced and furnished to the Com-
mission’s legal staff. The case names of the
legal briefs and the topics they include were
made part of a special index system
resident on the agency's Tl 990 mni-
computer. In the future it is expected that
the index will be moved to the IBM 370
mainframe computer to facilitate regional
staff access. The computenzed index 1s
used by the legal staff to determine which
bnefs share any legal topic of interest.
Alternatively, of course, the staff can access
the microfiche directly if the identity of a
desired brief 1s already known. Regional
offices, the Office of the General Counsel,
and the Division of Enforcement cooperat-
ed in review and extracting topics from
approximately 900 cases to build the
initial computerized topic file. Under the
aegis of the Office of the Executive Di-
rector, the Office of Applications and Re-
ports Services designed the computerized
topic research index, furnished the mini-
computer, microfiimed the briefs, gen-
erally managed the project. The Office of
the General Counsel will maintain the topic
file on the minicomputer now that the basic
legal brief conversion has occurred.

Financial Management

In fiscal year 1981, the Commussion
collected $65.3 million in fees from the
registration of securities, securities trans-
actions on national secunties exchanges,
and miscellaneous fees for filings, reports
and applications. The fees collected rep-
resented approximately 81 percent of the
total funds appropriated by Congress for
Commission operations.

The Office of the Comptroller continued
the implementation of an automated in-

tegrated financial management system.
During the year, a new system was im-
plemented to charge commercial long
distance telephone calls to each organiza-
tion. This system eliminated the need for
each staff member to prepare a report to
the Comptroller for each individual tele-
phone call, which in turn eliminated
thousands of reports that had to be re-
conciled annually with the telephone
bill. In addition, this system resulted in a
marked decrease in the cost of commercial
calls. In a separate matter, the Office of the
Comptroller and the Office of Legislative
Affairs shared the acquisition and use of a
timeshare package called “Legislate” to
track the status of Commussion-related
legislation pending in Congress. Finally,
the position/employee reporting and track-
ing system (PERTS), implemented in fiscal
1980, was enhanced to produce detailed
organization charts and summary strength
reports of the Commission, thereby signifi-
cantly enhancing the Commission's ability
to manage the allocation of specific staff
resources across programs and organiza-
tions.

Initiatives intended to improve or con-
serve resources completed in fiscal year
1981 included issuing a comprehensive
voucher audit handbook, microfiching one
million documents, establishing pro-
cedures to implement cash management
policies for Treasury deposits and
accounts recevable and payable, and
developing new performance cntena for
employees of the Office of the Comptroller.
Finally, in an effort to reduce travel costs
and save time in obtaning airline, train
and other common carrier tickets, the
Commission is one of five agencies partici-
pating in a test to use travel agents to pro-
cure travel arrangements at no cost to the
Government. A request for proposals from
interested travel agents was issued in
September, 1981. Work on the automated
integrated financial management system
will continue to fiscal year 1982.



Intemal Audit

The Office of Internal Audit within the
Office of the Chairman completed its first
full year of operation in fiscal 1981, during
which the Office reached its authorized
strength of a director, two auditors, and a
secretary. The audit staff provides in-
dependent feedback to the Chairman on
internal controls and the progress of opera-
tions in achieving the Commission's long-
term management goals. During the year,
the Office issued six reports covering
such diverse topics as data processing
risk assessment and a review of the im-
prest fund. In addition, a major audit of the
Commission’s equal employment oppor-
tunity complaint processing system was
initiated and largely completed in
fiscal 1981. The audit was intended to
identify strengths and weaknesses in the
complaint handling system and to correct
whatever deficiencies were noted. At year's
end, major reports in process include
reviews of the payroll system, telecom-
munications, and cash management.

Personnel Management

During fiscal 1981, the Commission
continued to devote substantial efforts to
the implementation of the Cuvil Service Re-
form Act. The new performance appraisal
system, described in last year's annual
report, was approved by the Office of Per-
sonnel Management and implemented by
the Commission. Merit pay employees,
comprising about 25 percent of the Com-
mission’s workforce, were the first to be
brought under the new systern; by March
1981 all such employees were covered.
Simultaneously, work was begun on the
task of implementing performance
appraisals for the approximately 1,400
employees not covered by merit pay. The
performance appraisal system was im-
plemented for non-merit pay employees
on July 1, and all employees are now
operating under the new system. Evalua-
tion of the performance appraisal system
will begin upon completion of the first
rating cycle in October of 1981.

Another major undertaking concemns the
merit pay program developed by the Com-
mussion, approved by the Office of Per-
sonnel Management, and maodified
Govemnment-wide by the General Account-
ing Office. Upon becoming operational in
October 1981, the first actual performance
ratings made under the new performance
appraisal system will be used as the
basis for pay adjustments, and will link
pay, other than cost of living allowances,
to the performance of each covered em:-
ployee. Approximately 450 Commission
employees will be covered by merit pay:
specifically, 97 percent of grade GS-15
employees, 90 percent of grade GS-14
employees, and 10 percent of grade GS-13
employees.

Computer programs were developed to
calculate merit pay pools as well as In-
dividual merit pay adjustments for each
employee covered by merit pay. Additional-
ly, computer support will monitor the
operation of the system, evaluate its
effectiveness as a management tool, and
ensure compliance with legal require-
ments.

The merit pay effort underwrote other im-
provements to the Commission's manage-
ment of personnel resources. In particular,
ment promotion procedures and doc-
umentation were dovetailed with the Com-
mission’s incentive award program so that
merit pay measures and appraisals of
employee performance and contributions
could be used to provide for greater flexi-
bility, accuracy, and speed in recognizing
valuable employees.

The Commission's upward mobility pro-
gram (INTERSECT) continued to be a very
successful program with a high degree
of management support and acceptance.
Over the past three years, twentytwo in-
tens have moved into the mainstream of
their organizations in a varity of occupa-
tions, including paralegals, financial
analysts, compliance examiners, and com-
puter programmers. There are five intems
in the 1981 INTERSECT program, all of
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whom are scheduled to complete their
developmental assignments within the next
year.

Other initiatives begun in previous years
were carned foreward and expanded. An
aggressive attorney recruitment program
remains one of major significance, partic-
ularly as salary levels offered in the private
sector continue to rise more rapidly than
those in the Federal service. A Job Fair,
concentrating on recruitment of minority
attorneys, generated substantial interest
and resulted in 13 persons being hired
during the year. An affirmative action pro-
gram for the 87 persons at the Commussion
who have i1dentfied themselves as having
some degree of handicap also continued to
be of major interest. The program includes
sign language classes and TDY telephones
for the deaf, braille in halls and elevators
for the blind, ramps and other aides for
wheelchairs, and orientation sessions for
managers in the Commission and other
agencles. Finally, similar to its earher
authonty for accountants and secunties
compliance examiners, the Commission
obtaned from the Office of Personnel
Management (OPM) the authority to recruit
and hire financial analysts without screen-
ing by OPM.

Equal Employment Opportunity

The Equal Employment Opportunity
Office (EEOQ), also within the Office of
the Chairman, developed an affirmative
action plan under guidelines promulgat-
ed by the Equal Employment Opporturity
Commission’'s (EEOC) Management
Directive 705 and as mandated by
Section 717 of Title VIl of the Civil Rights
Act of 1964, as amended.

In part, because of this effort, the total
number of female and minority employees
in the work force at the Commission in-
creased 6.36 percent, even though a hir-
ing freeze existed during the greater
part of fiscal year 1981.

The Director of Equal Employement
Opportunity continues to chair the SEC-
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Securities Industry Committee for Equal
Employment Opportunity, organized in
1976. The Committee meets quarterly
to promote equal employment oppor-
tunities for minorities and females in the
securities industry. During fiscal year 1981,
the Committee again awarded four $1,000
onetime scholarships and one, four year
scholarship in the amount of $6,600 to
minonty students interested in pursuing a
career In the securities field. This is the
fifth year for the scholarship program.

Annual observations and programs with-
in the Commission were developed and
conducted for Asian and Pacific American
Herntage Week, National Secretaries Week,
Women's Week and Hispanic Week.

A sexual harassment training program
was also developed as part of the Com-
mussion's prevention of sexual harassment
in the work force plan. Approximately 125
employees 1n the Washington, D.C. area
completed an eight hour program during
May and June. This program will be con-
tinued during fiscal year 1982, and most
regional offices will be included.

Consumer Affairs and
Information Services

During the 1981 fiscal year, the Freedom
of Information Act (FOIA) and Privacy Act
(PA), public reference and publications
functions were merged into the Office of
Consumer Affairs, which was redesignated
as the Office of Consumer Affairs and
Information Services. The organizational
change was made to provide one-stop
service for public inquiries, investor com-
plaints, requests for publications, repro-
ductions of filings and FOIA and PA re-
quests. The new office spearheaded several
important projects during 1981. Working
with the Office of Information Systems
Management, it implemented a directinput
capability for the computerized complaint
handling system so that more accurate and
timely information can be used in the reg-
ulatory and enforcement programs of the
Commission.



Regarding the Freedom of Information
Act and the Privacy Act, in early 1981 the
Commission formalized a procedure
whereby parties submitting information
to the Commission can request con-
fidential treatment in the event an FOIA
request for the submitted material is sub-
sequently filed. This procedure seeks to
ensure that providers of information have
an opportunity to appeal to the Com-
mission any determination to release such
information. While this procedure existed
informally for a number of years, the
advent of a Commission rule and attendant
publicity caused the volume of confidential
treatment requests to increase by 100
percent over prior years. The Office of
Consumer Affairs and Information Services
worked closely with the Divisions of En-
forcement and Corporation Finance, the
Office of the General Counsel and the
regional offices to implement the new pro-
cedure and related innovations necessary
in managing confidential requests and
FOIA matters.

In addition to the new treatment of con-
fidential data, and apart from a 10 percent
increase in the volume of FOIA and PA
requests received in 1981 over 1980, the
complexity of requests grew very noticably.
The increase in complexity is a serious
development resulting primarily from more
sophisticated utilization of the Acts by
parties experienced in their usage, especial-
ly law firms involved in litigation, proxy con-
test or other adversary situations.

Finally, the Office of Consumer Affairs
and Information Services processed
approximately 165,000 inquiries n the
Public Reference Branch in 1981, including
12,000 publications requests and 86,000

telephone requests. The office installed an
automnatic phone sequencer in the Public
Reference Branch to end the loss of over
30 percent of telephone inquiries ex-
perienced in prior years.

Facilities Management

In fiscal 1981, foliowing approval of the
House and Senate Public Works Com-
mittees, the General Services Admin-
istration (GSA) issued a solicitation for
proposals in order to acquire a consolidat-
ed heaquarters building for the Com-
mussion. The new headquarters is planned
to accommodate Commission staff
currently distributed among three build-
ings in Washington, D.C. The GSA received
a number of responses, selected a building
now under construction at Judiciary
Square, and signed a lease with the build-
ing owner on August 13, 1981. Fiscal
1982 appropriations for the lease and
move were pending in Congress as of the
end of fiscal 1981. Predicated on anticipat-
ed approval by the House and Senate
Appropriations Committees, determina-
tion of floor plans and building de-
tails began in the fall of 1981 with the ex-
pectation of mowving in the summer of
1982. The consolidation will enable the
Commussion to save considerable ex-
penses for shuttle vehicles, drivers, and
duplicate copying and serving facilties.
More importantly, it 1s expected that the
work of the professional staff will be signifi-
cantly facilitated due to the proximity of
corporate filings records and library re-
sources, adequate office and conference
space, centralized support services, and
greater interaction between program units
that need to work together.
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Appendix

THE SECURITIES INDUSTRY

Income, Expenses and Selected
Balance Sheet Items

Registered broker-dealers earned total
revenues of $20,715 million in 1980, a 43
percent increase over the 1979 level.
Securities commussions continued to be
the industry’'s most important source of
revenues, accounting for 33 percent of
total revenues in 1980. Revenues from
this source increased 42 percent over
1979, rising to $6,876 million in 1980. This
reflects the 42 percent increase In the
number of shares, rights and warrants
traded on all exchanges and the 84 per-
cent increase in NASDAQ volume.

Trading profits rose 48 percent in 1980
and comprised 23 percent of total rev-
enues. Revenues from underwriting
showed the most marked growth. Fueled
by the 85 percent increase in gross pro-
ceeds from primary corporate equity
offerings and the 36 percent increase in
such for debt offerings, underwriting prof-
its increased 72 percent in 1980 to $1,627
millon. These revenues accounted for

eight percent of total revenues in 1980.

Total expenses for registered broker-
dealers rose by 37 percent to $17,573
million in 1980. Interest expense increased
26 percent over the 1979 level, although
it fell as a component of total expenses to
22 percent from 24 percent in 1979. Labor
related costs rose significantly, a reflec-
ton of the high trading activity. “All
employee compensation and benefits”,
which includes compensation to all em-
ployees except registered representatives,
rose 36 percent. Registered representa-
tives' compensation is included in the "all
other expenses” category and generally
accounts for over half of the expenses in
this category. This item, “all other ex-
penses”, rose 46 percent to $8,236 million
in 1980 compared to $5,655 million in
1979. As a result, pre-tax income rose 84
percent over last year's level, reaching
$3,142 mullion.

Total assets grew by $34,085 million in
1980, and total labiliies grew from
$81,004 million to $112,952 million. Dur-
ing the same period aggregate equity
capital rose by $2,137 million to 38416
million.
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Table 1

FINANCIAL INFORMATION FOR BROKER-DEALERS
1975-1980

{Millions of Dollars}

1975 1976 1977R 1978 1979R 1980P
A Revenues
1 Secunties Commissions $ 3378 § 3657 $ 3334 $ 4498 ¢ 4825 $ 6876
2 Gain (Loss) 1n Trading 1,202 1,828 1,691 2,053 3,183 4717
3 Gain (Loss) in investments 132 269 353 394 740 797
4 Profit (Loss) From Underwriting
and Selling Groups 930 1,035 991 949 943 1,627
5 Revenue from Sale of investment
Company Securities 140 165 161 162 197 278
6 All Other Revenues 1,591 1,961 2,40 3,637 4,640 6.420
7 Total Revenues $ 7373 $ 8915 $ 8931 $ 11,197 $ 14,528 $ 20,715
B Expenses
8 All Employee Compensation and
Benefits {Except Registered
Representatives’ Compensation) $ 1413 $ 1,664 $ 1769 $ 2143 $§ 2488 $ 3,388
9 Commissions and Clearance
Paid to Other Brokers 524 535 585 804 868 1,087
10 Interest Expense 668 900 1,246 1,967 3,060 3.866
11 Regulatory Fees and Expenses 76 81 69 74 76 101
12 Compensation to Partners and
Voting Stockholder Officers 488 572 553 616 678 895
13 All Other Expenses (Inciuding
Registered Representatives’
Compensation) 3,084 3,658 4,118 4 984 5,655 8,236
14 Total Expenses 6,253 $ 7410 $ 8.340 $ 10587 § 12,825 $ 17,573
15 Pre-Tax Income $ 1120 $ 1505 $ 59 $ 1106 § 1703 § 3,142
C Assets, Liabilities and Capital
16 Total Assets $ 31,851  § 48,983 $54,670 $ 69,571 $ 87.283  $121,368
17 Liabilities
a Totat habilities (excluding
subordinated debt) 26,352 42,842 48,794 62 700 79,701 110,776
b Subordinated debt 836 858 948 1,170 1,303 2,176
¢ Total abihities (17a + 17b) $ 27.188 $ 43,700 $ 49,743 $ 59,884 § 81,004 $112,952
18 Ownership Equity $ 4663 $ 5283 $ 4927 $ 5701 $ 6279 $ 8416
19 Total Liabilities and Ownership
Equity $ 31,851 $ 48983 § 54670 $ 69571 § 87.283  $121,368
Number of Firms 4,079 4,315 4,484 4,998 4,875 5,102
R = Revised
P = Prebminary

Sources FORM X-17A-10 and FOCUS Reports

Historical Financial Information of
Broker-Dealers With Securities
Related Revenues of $500,000
or More

Aggregate revenues of broker-dealers
having securitiesTelated revenues of
$500,000 or more increased 51 percent in
1980 on a 42 percent rise in share volume.
All sources of revenues contributed to this
rise with profits from underwriting activity
increasing the greatest percentage. Reve-
nues from securities commissions, gains
on trading accounts, revenues from invest-
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ment company shares and commodities
activities each grew over 50 percent from
their 1979 level. Pretax income nearly
doubled, rising to $2,907 million in 1980,

Firms that reported securities-related
revenues of $500,000 or more comprised
24 percent of all firms, held approximately
92 percent of the industry's assets and re-
ported 92 percent of all revenue in 1980.
Balance sheet data for the most recent four
years are not comparable with earlier years
because of changes made in the broker-
dealer reporting system.



Table 2

HISTORICAL CONSOLIDATED REVENUES AND EXPENSES OF BROKER-DEALERS
WITH SECURITIES RELATED REVENUES OF $500,000 OR MORE

{Millions of Doliars)

1972 1973 1974 1975 1976 1977 1978 1979R 1980F

Revenues
1 Securities Commissions $3.404 $2816 $2.438 $3220 $3.516 $2984 $3,964 $4,134 $6,362

2 Gain (Loss) on Firm Secunties
Trading and Investment

Accounts
a Gain (loss) in trading 994 580 722 1,143 1,757 1.512 1,773 2,795 $4,230
b Gain (loss) In investments 209 -3 55 3 253 326 356 695 723
c Total gain (loss) 1203 587 777 1274 2010 1838 2129 3490 4953
3 Profit (Loss) from Underwriting
and Selling Groups 914 494 496 914 1,021 929 838 845 1,526
4 Revenue from Sale of Invest-
ment Company Securities 151 149 79 120 146 138 138 161 252
5 Fees tor Account Supervision,
investment Advisory and
Administrative Services 99 a3 85 156 207 176 232 248 362
6 Commodity Revenue 125 178 168 187 236 266 346 409 715
7 Al Other Revenues 833 943 1,022 1,142 1,441 1,901 2,476 3,376 4946
8 Total Revenues $6,723 $525C $5,065 $7.013 $8577 $8,232 $10,123 $12,663 $19,116
Expenses

9 All Employee Compensation
and Benefits (Except
Registered Representatives’

Compensation) $1,392 $1184 $1,097 $1,376 $1.668 $1,593 $1925 $2,168 $3.051
10 Commussions Paid to

Other Brokers' 186 188 151 208 168 530 707 746 981
11 Interest Expense 634 796 750 582 839 1,149 1,787 2,764 3,586

12 All Other Expenses (Including
Registered Representatives’
Compensation) 3,153 2,703 2,657 3,796 4,487 4274 4762 551 8,591

13 Total Expenses $5,365 $4,871 $4,655 $5963 $7,162 $7,546 $9.181 $11,189 $16,209

Pre-Tax Income

14 Pre-Tax Income $1365 § 378 $ 410 $1,050 $1.415 $ 686 § 942 $1.474 $2,907

Number of Firms 817 652 609 770 932 857 962 1,030 1,214

‘Includes clearance paid to others beginning in 1977

R = Revised
P = Preiiminary

Sources Form X-17A-10 and FOCUS Reports



Table 3

HISTORICAL BALANCE SHEET FOR BROKER-DEALERS WITH
SECURITIES RELATED REVENUES OF $500,000 OR MORE

(Mithions of Dollars)

1972 1973 1974 1975 1976  1977" 1978  1979R  1980P
A Assets
1 Cash, clearing funds and
other deposits $ 12818% 1,139 8§ 940 § 925¢ 1135% 979 $ 1,108 $ 1587 § 2868
2 Receivables from other
broker-dealers and
non-customers 4,314 3,270 3,014 3,883 5,399 5,364 6,131 7924 13,112
3 Receivables from
customers 13,373 9,056 7.450 8,464 12,804 13,728 15431 14534 22707
4 Market value or fair value
of long positions in
securities and commo-
dities 11,870 9,722 10,789 12,801 21,392 28,521 33036 47,837 65612
5§ Exchange memberships at
market value 208 123 101 118 142 17 121 172 240
6 Other assets 1,704 1879 1,493 4,535 7.203 3.038 3,488 4,384 6,742
7 Total assets $32,750 $25,189 $23,787 $30,826 $48,075 $51,747 $59.315 $76,438 $111,281
B Liabiities
8 Money borrowed $14,398 $ 9,878 $10,421 $ 9,488 $11,802 $26,503 $27,565 $34,267 $ 42,969
9 Payables to other
broker-dealers and
non-customers 4,370 2,936 2,919 3.568 4,785 5,460 5,481 6,975 12,650
10 Payables to customers 5,228 4,978 3,986 4,696 6,174 5,158 7.691 8,326 14,486
11 Short positions in secur-
mes and commodities 1,525 1,158 1,038 1,165 2.555 4,834 7.097 14,344 22,007
12 Subordinated
borrowings 774 642 594 767 799 840 973 1,066 1,666
13 Other habthittes 2,505 2,550 2,099 7.203 17,178 4,837 5,849 6,355 10,302
14 Total Liabihities 28,802 22,142 21,056 26,887 43,293 47,632 54,656 71,333 $104,080
C Ownership Equity
15 Ownership equity 3,948 3.047 2,731 3939 4,782 4115 4,659 5105 § 7.201
16 Total habihties and
capital $32,750 $25,189 $23,787 $30,826 $48,075 $51,747 $59,315 $76 438 $111,281
Number of Firms 817 652 609 770 932 857 962 1,030 1.214
R = Revised
P = Prehminary

The balance sheet for 1977 i1s not comparable with previous years' data because of changes in the reporting form

Sources Form X-17A-10 and FOCUS Reports

Securities Industry Dollar In 1980
For Carrying/Clearing Firms

Data for carrying/clearing firms only are
presented here to allow for more detail, as
reporting requirements for introducing and
carrying/clearing firms differ and data
aggregation of these two types of firms
necessarily results in loss of detail. The 86
percent of industry revenues eamed by
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carrying/cleanng firms in 1980 suggests
that this group is a suitable proxy for the
industry.

Securities commissions accounted for
33.3 cents of each revenue dollar earned in
1980. Trading gains and margin interest
contributed 21.9 cents and 12.1 cents,
respectively. Together these three items
accounted for 67.3 cents of each revenue
dollar eamed, a slight decline from the



1979 level of 67.7 cents. In terms of dollars,
these three items accounted for $11,973
million of the $17,783 million of total reve-
nues eamed by carrying/clearing firms.
Total expenses consumed 85.2 cents of
every revenue dollar generated, a decrease
from 89.0 cents in 1979, as the industry's
pre-tax profit margin increased from 11.0
cents per revenue dollar to 14.8 cents.
Interest expenses accounted for 21.1 cents
in 1980, compared to 24.0 cents in 1979.
Registered representatives’ compensation
amounted to 19.7 cents, and clerical and
administrative employees’ expenses con-
sumed 15.7 cents of each revenue dollar.

These two employeerelated items com-
prised 354 cents of the revenue dollar, a
decrease of one cent from the 1979 level. In
dollar terms, registered representatives’
compensation rose 58% to $3,506 million,
and clerical and administrative employees’
expenses rose 35 percent to $2,792 million
in 1980. Together they consumed $6,298
million of the $17,783 million in total reve-
nues. The “all other expense” category,
which includes promotional costs, regu-
latory fees and expenses and miscel-
laneous items, accounted for 12.3 cents of
the revenue dollar, compared to 11.4 cents
in 1979.
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Table 4

REVENUES AND EXPENSES OF BROKER-DEALERS CARRYING/CLEARING
CUSTOMER ACCOUNTS

{Millions of Dollars)

1980 1979 1979-1980
Percent of Percent of Percent
Dotlars  Total Revenue  Dollars  Total Revenue Increase
Revenues
1 Securities Commssions . $ 5923 333 $ 4,091 329 448
2 Gain (Loss) in Trading 3.900 219 2,631 211 482
3 Gain (Loss) In Investments . 676 38 664 53 18
4 Profit (Loss) From Underwrniting
and Selling Groups . 1,492 84 872 70 71
5 Revenue from Sale of Investment
Company Securities 180 10 125 10 440
6 Margin Interest Income 2,150 121 1,705 137 261
7 Commodity Revenue . 758 43 510 41 486
8 Other Revenue Relaled to Secuntles
Business N 1,917 108 1,344 108 426
9 Revenue from All Other Sources $ 787 44 $ 513 41 s34
10 Total Revenues $17,783 1000 $12,455 1000 428
Expenses
11 Registered Representatives’
Compensation . $ 3.506 197 $ 2216 178 582
12 Clencal and Administrative
Employees’ Expenses . . . 2,792 157 2,070 16 6 349
13 Commussions and Clearance Paid
to Others 556 31 501 40 110
14 Interest Expense . 3,756 211 2,984 240 259
15 Communication and Data
Processing 1,108 62 893 72 241
16 Occupancy and Equipment 581 33 481 39 208
17 Compensation to Partners and vmmg
Stockholder Officers . 675 38 523 42 291
18 All Other Expenses $ 2173 123 $ 1417 14 534
19 Total Expenses $15,147 852 $11,085 890 366
Pre-Tax income
20 Pre-Tax Income $ 2,636 148 $ 1,370 110 924

Note Includes information for firms that carry customer accounts or clear securities transactions
Percentages may not add due to rounding

Source FOCUS Reports
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Broker-Dealers, Branch Offices,
Employees

The number of broker-dealers increased
from 4,875 in 1979 to 5,102 in 1980.
During the same period, the number of
branch offices increased from 6,640 to
6,999.

At the end of 1980, 53,388 fulltime
registered representatives were associated
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with members of the New York Stock Ex-
change (“NYSE") and 76,781 fulltime
registered representatives were employed
in the securities industry. The total of full-
time personnel employed in the securities
business rose 19 percent from 165,948 at
the end of 1979 to 197,722 at the end of
1980. NYSE member firms accounted for
80 percent of the industry’s fulltime em-
ployees.
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Tabie 5

BROKERS AND DEALERS REGISTERED UNDER THE SECURITIES EXCHANGE ACT OF
1934—EFFECTIVE REGISTRANTS AS OF SEPTEMBER 30, 1981 CLASSIFIED BY TYPE OF
ORGANIZATION AND BY LOCATION OF PRINCIPAL OFFICE

Number of Proprietors

Number of Registrants Partners, Officers, Etc ' ?
Sole Sole
Totai Proprie- Partner- Corpora- Total Proprie- Partner- Corpora-
torships ships ttons? torships ships tions

Alabama 27 4 0 23 127 4 0 123
Alaska o o] 0 0 0 0 0 0
Arnizena 28 3 2 23 101 3 7 91
Arkansas 22 2 0 20 113 2 0 11
Cahtormia 693 218 65 410 2,484 218 289 1,977
Colorado 108 3 3 102 575 3 59 513
Connecticut 84 10 12 62 460 10 98 352
Delaware 10 1 4} 9 33 1 Y] 32
District of Columbia 38 2 7 29 304 2 30 272
Flonda 203 9 1 183 663 9 31 623
Georgia 70 3 6 61 380 3 17 350
Hawau 22 1 1 20 85 1 2 82
Idaho 9 2 0 7 30 2 0 28
Ithnots 2177 1,485 213 479 4,285 1,486 1,071 1,723
Indiana 50 7 1 42 258 7 2 249
lowa 34 3 0 3t 180 3 0 177
Kansas 3 2 2 27 156 2 9 145
Kentucky 10 1 [} 9 62 1 (¢} 61
Louisiana 37 6 S 26 209 6 20 183
Maine 10 o} 3 7 45 0 19 25
Maryland 49 5 3 41 266 5 70 13
Massachusetts 177 28 14 135 1053 28 94 931
Michigan 7 7 5 59 464 7 166 291
Minnesota 84 1 0 83 597 1 0 596
Mississippl 20 1 3 16 88 1 7 80
Missour 67 1 3 63 712 1 64 647
Montana 4 0 0 4 25 0 0 25
Nebraska 14 0 0 14 121 0 o 21
Nevada 4 1 1 2 8 1 2 5
New Hampshire 7 1 0 6 27 1 o} 26
New Jersey 202 30 17 155 727 30 51 646
New Mexico 7 1 0 6 41 1 [} 40
New York {excluding NY City) 306 77 25 204 1,902 78 263 1,561
North Carolina 35 3 0 32 145 3 0 142
North Dakota 3 (4 0 3 9 0 0 9
Ohio 90 5 11 74 660 5 198 457
Oklahoma 49 5 4] 44 219 5 0 214
Oregon 35 1 0 34 138 1 0 137
Pennsylvania 271 24 71 176 1,350 24 258 1,068
Rhode Island 18 5 2 1 45 5 8 32
South Carohina 9 1 1 7 29 1 2 26
South Dakota 2 0 0 2 14 0 4] 14
Tennessee 53 2 2 49 293 2 6 285
Texas 212 15 8 189 1328 15 33 1,280
Utah 36 3 2 31 135 3 7 125
Vermont 5 1 1 3 39 1 2 35
Virginia 34 4 6 26 367 4 15 348
Washington 76 5 1 70 360 5 6 349
West Virginia 8 2 0 6 25 2 ] 23
Wisconsin 57 7 1 49 425 7 2 416
Wyoming 5 1 0 4 15 1 0 14

Total (exciuding NY Crty) . 5673 1,999 506 3,163 22177 2,001 2,908 17,268
New York City 1,729 646 270 813 9,102 646 2,371 6,085

Subtotal 7.402 2,645 776 3,981 31,279 2,647 5279 23,353
Foreign* 21 1] 2 19 142 0 9 133

Grand Total 7,423 2,645 778 4000 31421 2,647 5288 23,485

‘tncludes directors, officers, trustees and all other persons occupying similar status or performing similar functions
2Allocations made on the basis of location of principal offices of registrants, not actual locations of persons
dincludes ali forms of organization other than sole proprietorships and partnerships

‘Registrants whose principal offices are located in foreign countries or other junsdictions not hsted
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Table 6

PRINCIPAL BUSINESS OF SECO BROKER-DEALERS

Fiscal year-end

1979 1980 1981
Exchange member primarily engaged in exchange commission business 6 1 13
Exchange member primarily engaged in floor activities 8 5 5
Broker or dealer in generat securittes business 33 41 37
Mutual fund underwriter 7 8 5
Mutual fund distributor 2 2 1
Broker or dealer sefling variable annuity contracts 8 9 7
Solicitor of savings and loan accounts 5 4 5
Real estate syndicator and mortgage broker and dealer 32 32 30
Real estate condomtnium interests 1 3 3
Limited partnership interests 71 89 116
Broker or dealer selling o1l and gas interests 19 27 23
Put and calt broker or dealer or option writer (non-exchange options) 4 8 7
Broker or dealer seling securities of only one Issuer or assoc:ated 1ssuers (other
than mutual funds) 33 27 25
Broker or dealer sefling church securities 9 10 8
Government bond deater {other than municipal) 0 1 1
Broker or dealer in municipal bonds 4 6 5
Broker or dealer in other secunties business 38 42 47
No securities business 25 28 22
Totais *305 352 -+360

* Based on data provided by 305 of the 387 broker-dealers
** Based on data provided by 353 of the 400 broker-dealers
*** Based on data provided by 360 of the 450 broker-deaiers
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Table 7

APPLICATIONS AND REGISTRATIONS OF BROKERS AND DEALERS

AND INVESTMENT ADVISERS

Fiscal Year 1981

BROKER-DEALER APPLICATIONS

Applications pending at close of preceding year -0-
Applications received during fiscal 1981 1,738
Totat applications for disposition 1,738
Disposition of Applications

Accepted for filing 1,379

Returned .. 359

Withdrawn 0

Dented 0
Total applications disposed of 1,738
Appiications pending as of September 30, 1981 -0-

BROKER-DEALER REGISTRATIONS

Effective registrations at close of preceding year 6,751
Regstrations effective during fiscal 1981 1,379
Total registrations 8,130
Registrations terminated durning fiscal 1981

Withdrawn 6877

Revoked 30

Cancelled [

Total registrations terminated 456
Total registrations at end of fiscal 1981 7.423
INVESTMENT ADVISER APPLICATIONS
Applications pending at close of preceding year -0-
Apphcations received during fiscat 1981 1,150
Total apphications for disposition 1,150

Disposition of applications

Accepted for filing 879

Returned 271

Withdrawn 0

Dented 0
Total apphications disposed of 1,150
Applications pending as of September 30, 1981 -0-

INVESTMENT ADVISER REGISTRATIONS

Etfective registrations at close of preceding year 5,680
Registrations effective during fiscat 1981 879
Total registrations 6 559
Registrations terminated during fiscal 1981

Withdrawn 286

Revoked 4]

Cancelled 8
Totai registrations terminated 294

6,265

Total registrations at end of fiscal 1981
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Table 8

APPLICATIONS AND REGISTRATIONS OF MUNICIPAL SECURITIES
DEALERS AND TRANSFER AGENTS

Fiscal Year 1981

MUNICIPAL SECURITIES DEALERS APPLICATIONS

Appl ns pending at close of preceding year . . . . . . -0-
Applications receved duning fiscal 1981 . . . . .. 12
Total applications for disposition . . . . . . . 12
Disposition of Applications

Accepted for fllmg P, . e e . . 1"

Returned . .. Cee e P . 1

Denied . e e e e . N . P [}
Total applications dlsposad of e e e . e e 12
Applications pending as of September 30, 1981 - .. .. [}

MUNICIPAL SECURITIES DEALERS REGISTRATIONS

Effective registrations at close of preceding year . . . . 350
Registrations effective during fiscal 1981 . . e . . . . .. 11
Total registrations . . . . e e . PN 361
Registrations terminated dunng flscal 1981

Withdrawn 0

Cancelled . . 0

Suspended . e e . . . .. . . 0
Total registrations termmated . e e . . . . 0
Total registrations at end of fiscal 1981 .. . . . .. 361

TRANSFER AGENTS APPLICATIONS

Applications pending at close of preceding year . . . . .. . . -0-
Applications received during fiscal 1981 . . . . .. . PO . e e e 58
Total app for disp V... C e e e e e . PN 58
Disposition of apphcauons

Accepted for nlmg 53

Returned ... . 5

Withdrawn 0

Denied . 0
Total applications dlsposed of . PN 58
Applications pending as of September 30, 1981 . P .. -0-

TRANSFER AGENTS REGISTRATIONS

Effective registrations at close of preceding year . .. . . . . . e e 935
Registrations effective during fiscal 1981 .. . . .. . - . 53
Total registrations . .. . . Coe . .. . . 988
Registrations termlnated durlng llscal year 1981

Withdrawn . . . PR 0

Cancelled 0

Suspended . . [}
Totai registrations termmated 0
Total registrations at end of fiscal 1981 . . . 988
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Self-Regulatory Organizations:
Revenues, Expenses and Balance
Sheet Structure

From a financial perspective, most Self-
Regulatory Organizations (SROs) and their
subsidiaries fared well in 1980, due in large
part to increased trading volume. The sole
exception, the ISE, experienced negative
pre-tax income for the second year in suc-
cession. Total revenue of SROs amounted
to $368.5 million, an increase of 24 percent
over the level of 1979. Total expenses in-
creased by only 13 percent, from $271.7
mullion to $307.6 million. As aresult, aggre-
gate pretax income soared last year, up
$35.1 million to $60.9 million.

Revenues obtained from volume-related
activities are an important component of
SROs’ income. For example, commission
fees accounted for $90.7 million in 1980, or
25 percent of total SROs’ revenues. Listing
and communication fees contributed an-
other $57.8 million (16 percent) and $52.2
million (14 percent), respectively. The
largest increase in revenues occurred in the
“other” revenues category, which grew 138
percent to $92.0 million. As a result of this
growth “other” revenues became the most
important revenue source. This category
consists primarily of income from interest
and investments, and its growth could be
reflective of increasing equity prices and
bond yields in 1980.

Although increasing only marginally
during the year (0.5 percent), employee
costs continued to represent the largest
component of expenses for SROs last year.
Such costs aggregated $132.8 million
during the year, or 43 percent of total SROs’
expenses. Communication, data proc-
essing and collection costs rose by 10 per-
cent to $70.6 million, while occupancy
costs declined by $3.3 million to $153
million. The greatest increase in expenses
was in “all other expenses,” which rose by
94 percent to $50.1 million, or 16 percent of
the total.

The individual organizations are quite
different in the pattem of their income
statements and balance sheets. Financial
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information for individual SROs is pre-
sented on the accompanying tables.

Aggregate pre-tax income of SROs ex-
panded by 136 percent in 1980, although
this growth was not spread evenly. In dollar
terms the NYSE accounted for $154
million (or 44 percent) of the aggregate
increase, followed by the ASE and the
CBOE, which experienced increases of
$5.3 million and $5.9 million in pre-ax in-
come, respectively.

The NYSE, with assets of slightly less
than $168.6 million at the end of 1980 has
the largest asset base among SROs. The
NYSE was followed by the MSE ($155.5
million) and the PHLX ($44.0 million). To a
large extent, the differences in cost struc-
ture and asset distribution among SROs
are a funchon of the market served. For ex-
ample, the NYSE is a large “auction” mar-
ket, where members of the exchange
gather in a central location to effect trans-
actions. Because of this, the NYSE incurs
relatively large fixed overhead costs and
makes substantial investments in plantand
equipment. In contrast, the nature of the
“dealer” market served by the NASD is
such that large fixed cost outlays for busi-
ness-related property are not required.
However, no matter what the form of the
market served by an SRO, the chief com-
ponent of liabilities is accounts payable.

At the end of 1980 the net worth (or
members’ equity) of SROs totalled $211.1
million, an increase of 19 percent over
1979. The NYSE, with $102.5 mullion, ac-
counted for nearly 49 percent of total SROs’
net worth last year. The next largest SROs
in terms of net worth, the ASE and the
NASD, had 14 percent and 13 percent
shares, respectively. Since 1975 the total
net worth of SROs has grown at an average
annual rate of 10 percent.

Cleaning agency revenues increased
approximately $30 million during 1980.
A large portion of this increase can be
attributed to an $18.4 million increase in
the “Interest and Other Revenues” cate-
gory. This category, which consists pri-
marily of interest income, increased due to



anover-all risein interest rates as compared
to the previous year. Revenues from clear-
ing and depository services also increased
during 1980; each rising $6.6 million and
$4.9 million, respectively. The growth in
revenue from these services is due, in large
part, to an expansion of trading volume
which occurred during the year. The addi-
tional depository revenues can also be at-
tributed to increased bank participation.
Anocther factor in the rise of clearing agency
revenues was the removal of the two and
one-half year Commission moratorium on
expansion of option listings. In particular,
Options Clearing Corporation experienced
a 35 percent growth in revenues as a con-

sequence of increased option trading re-
sulting from the termination of the mora-
torium.

Aggregate clearing agency expenses in-
creased by $28.2 million during the year.
Generally, these cost increases occurred
In categories which are sensitive to the
volume of transactions processed. For ex-
ample, “Employee Costs” which includes
labor costs and associated expenses, in-
creased $10.8 million.

In conclusion, 1980 was a year of stable
growth in clearing and depository services,
with increases in aggregate clearing agen-
cy expenses offset by increases in reve-
nues.
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Table 10

REVENUES AND EXPENSES OF SELF-REGULATORY ORGANIZATIONS
1975-1980

{Thousands of Dollars)

1975R 1976R 1977R 1978R 1979R 1980R
REVENUES
Commussion Fees/Transaction
Revenues . $ 32844 $ 38601 § 37231 $ 52087 § 57699 $ 90733
Listing Fees . . 31,769 40,792 42,277 43,109 47137 57.846
Communication Fees .. 25,947 39,817 54,485 54,208 47,666 52218
Clearing Fees . 35,450 41,218 8,886 10,331 11,707 14,657
Depository Fees . 27,792 36,227 37.934 46,585 54,747 1,51
Tabulation Services . 13,554 16,536 16,029 5,430 3.123 3.503
All Other Revenues 38,482 42,788 52,632 62,929 75,426 138,025
Membership Dues . 11,267 13,057 14,437 15,553 16,572 20,351
Registration Fees . . 5,130 4,234 4,361 6,245 7.649 10,757
Floor Usage Revenues 6,966 9,022 10,653 11,073 11,229 12,123
Corporate Finance Fees 1,121 1,033 922 1,127 1,236 2,759
Other . . . . 13,998 15,442 22,259 28,931 38,740 92,035
Total Revenues $ 205838 §$ 255979 $ 249.474 $ 274679 $ 297,505 $ 368,483
EXPENSES
Empioyee Costs . .. $ 84,275 § 99967 $ 103.021 § 110,109 $ 132,160 §$ 132,773
Occupancy Costs . 12,885 14714 15929 15,101 18,618 15,289
Equipment Costs . . 3,504 4,373 3,243 3.365 3,405 5,553
Professtonal and Legal Services 8,001 8,564 9374 9,806 12,670 14,485
Depreciation and Amortization 4,822 9,063 8.489 8,755 8.841 10,547
Advertising, Printing and Postage 3,339 3,442 3.551 4,202 5,940 8,265
Communication, Data Processing
and Collection . 58,847 77,708 73199 68,256 64,104 70,592
All Other Expenses . 15,854 25,029 18 036 22,100 25,841 50,092
Total Expenses . . $ 191,527 § 242,860 § 234,842 $ 241,694 § 271679 $ 307,59
PRE-TAX INCOME . . $ 14311 $ 13,119 $ 14632 § 32985 § 25826 § 60,897
R = Revised

Note Figures represent unaudited financial data Figures for 1980 exclude Depository Trust Company

Source Survey of Self-Regulatory Organizations
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Table 14
REVENUE AND EXPENSES OF MUNICIPAL SECURITIES RULEMAKING BOARD

Years Ended September 30

1981 19807

Revenues
Assessment Fees $ 1,257,786 $484,391
Annual Fees 178,294 190,202
tnitial Fees 12,200 15,900
tnterest Income 48,635 36,833
Other 16018 17,386
1,512,933 744,712

Expenses
Salaries and empioyee benefits 460,236 431,373
Board and Committee 325,153 315,363
Operations 138,663 141,947
Education and communication 166,043 137 432
Professional services 42,508 58,705
Deprectation and amortization 10,977 11,366
1,143,580 1,096,186
Revenues over (under) expenses 369,353 (351,474}
Fund balance, beginning of year 281 349 632,823
Fund balance, end of year $ 650,702 $281,349

*Reclassified for comparative purposes

EXEMPTIONS
Section 12(h) Exemptions

Section 12(h) of the Exchange Act
authorizes the Commission to granta com-
plete or partial exemption from the regis-
tration provisions of Section 12(g) or from
other disclosure and insider trading pro-
visions of the Act where such exemption is
consistent with the public interest and the
protection of investors.

For the year beginning October 1, 1980,
15 applications were pending, and an addi-
tional 13 applications were filed during the
year. Of these 28 applications, 13 were
granted and 6 were withdrawn. Nine appli-
cations were pending at the close of the
year.

The decrease in the number of appli-
cations from previous years may have re-
sulted from the wider use of general ex-
emptive rules.

Exemptions for Foreign Private
Issuers

Rule 12g3-2 provides various exemp-
tions from the registration provisions of
Section 12(g) of the Exchange Act for the

securities of foreign private issuers. Per-
haps the most important of these is that
contained in subparagraph (b) which pro-
vides an exemption for certain foreign
issuers which submit on a current basis
material specified in the rule. Such material
includes that information about which in-
vestors ought reasonably to be informed
and which the issuer: (1) has made public
pursuant to the law of the country of domi-
cile or in which it 1s incorporated or orga-
nized; (2) has filed with a foreign stock ex-
change on which its securities are traded
and which was made public by such ex-
change and/or (3) has distributed to its se-
curity holders. Periodically, the Commis-
tion publishes a list of those foreign issuers
which appear to be current under the ex-
emptive provision. The most current list is
as of September 30, 1981 and contains a
total of 360 foreign issuers.

Section 15(a) Exemptions

The Commission received two requests
for exemption from the broker-dealer regis-
tration requirement of Section 15(a) of the
Exchange Act. The Commission denied
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one applicant’s exemption request but
granted an exemption to the National Asso-
ciation of Investment Clubs (NAIC) in con-
nection with its stock purchase program.
The Commission determined that an ex-
emption for NAIC would be consistent with
the public interest and the protection of
investors.

Rule 10b6 Exemptions

Exchange Act Rule 10b-6 imposes cer-
tain prohibitions upon trading in securities
by persons interested in a distribution of
such securities. During the fiscal year, the
Commission granted approximately 350
exemptions pursuant to paragraph (f) of
Rule 10b-6 under circumstances indicating
that proposed purchase transactions did
not appear to constitute manipulative or
deceptive devices or contrivances com-
prehended within the purposes of the rule.

FINANCIAL INSTITUTIONS
Stock Transactions of Selected
Financial Institutions

Private noninsured pension funds, open-
end investment companies, life insurance
companies and property-liability insurance
companies purchased $103.0 billion of
common stock and sold $93.1 billion in
1980. During 1979 gross purchases and
sales by these institutions were $59.7
billion and $55.1 billion, respectively. These
levels represent an increase of about 70
percent over 1979. An increase of similar
magnitude, 60 percent, was exhibited inthe
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market value of stock purchased on U.S.
Securities Exchanges. Net purchases rose
sharply to $9.9 billion up from %4.6 billion in
1979. The common stock activity rate rose
from 29.8 percent in 1979 to 43.1 percent
in 1980. (Activity rate is defined as the aver-
age of gross purchases and sales, annu-
alized, divided by the average market value
of holdings.)

Open-end investment companies again
had the highest activity rate for the year,
59.3 percent, increasing from 44.5 percent
in 1979. The second highest activity rate,
494 percent, was exhibited by separate
accounts of life insurance companies.
Separate accounts are held apart from gen-
eral accounts of life insurance companies,
and investments of up to 100 percent in
equities are allowed by law.

Purchases and sales by foreign investors
established new highs in 1980, rising to
$40.3 billion and $35.0 billion, respectively,
and resulted in net acquisitions of $5.4
billion. These figures compare to year
earlier purchases of $22.6 billion, sales of
$21.0 billion, and net acquisitions of $1.6
billion.

Revisions have been made in the meth-
odology by which estimates are obtained
for common stock transactions of private
noninsured pension funds and property-
liability insurance companies. Revisions
have been made to the 1979 and 1980 data
and are presented along with unrevised
data for 1973-1977. Due to these revisions,
data for 1979 and 1980 are not compa-
rable with the data for earlier years.
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Stockholdings of Institutional
Investors and Others

At yearend 1980, the ten major cate-
gories of institutional investors listed in the
accompanying table held a combined total
of $519.9 billion in total corporate stock
outstanding (common and preferred stock
combined). This represented a 27.9 per-
cent gain from the $406.4 billion in stocks
held a year earlier by these investors com-
pared to the 33.6 percent growth of stock
held by all investors. Thus, the share of total
stock outstanding that was held by these
institutional investors dropped from 34.5

percent to 33.0 percent during calendar
1980. The value of stockholdings of other
domestic investors (primarily individuals
but also including broker-dealers and other
institutional investors not shown sepa-
rately) rose 38.2 percent in 1980. At $938.9
billion, stockholdings of other domestic
investors accounted for 59.7 percent of
total stock outstanding at yearend 1980,
compared to 57.7 percent a year earlier.
Foreign investors held 7.3 percent of total
stock outstanding as of December 31,
1980, down from 7.8 percent a year earlier.
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Table 17

COMPANIES REGISTERED UNDER THE INVESTMENT COMPANY ACT OF 1940
AS OF SEPTEMBER 30, 1981

Number of Registered Companies

Approximate
Market Vatue

of Assets of
Active Inactive’ Total Active

Companies

{Mtllions}

Management open-end {“Mutual Funds") 996 34 1,030 $166,918
Variable annuity-separate accounts 56 2 58 1.346

All other load funds . 940 32 972 165,572
Management closed-end 161 51 212 7,067
Small business Investment companies 36 6 42 351

All other closed-end companies . 125 45 170 6,716
Unit investment trust 413 20 433 19 3457
Variable annuity-separate accounts 80 1 81 2364

All other unit investment trusts 333 19 352 16,981
Face-amount certificate companies 4 4 8 32
Total . 1,574 109 1,683 $193,362

'Inactive refers to registered compamies which as of September 30, 1981, were in the process of being hquidated or
merged, or have filed an application pursuant to Section 8(f) of the Act for deregistration, or which have otherwise gone out
of existence and remain only until such time as the Commission issues order under Section 8(f) terminating their

registration

zIncludes about 3 8 billion of assets of trusts which invest in securities of other investment companies, substantially all

of them mutual funds
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Table 18
COMPANIES REGISTERED UNDER THE INVESTMENT COMPANY ACT OF 1940

Approximate
market value

of assets
Registered Registered Registration Registered of active
Fiscal year ended at beginning during terminated at end of companies

September 30 of year year during year year (millions)
1941 0 450 14 436 $ 2,500
1942 436 17 46 407 2,400
1943 407 14 kil 390 2,300
1944 390 18 27 371 2,200
194§ 37N 14 19 366 3,250
1946 366 13 18 361 3,750
1947 361 12 21 352 3,600
1948 352 18 11 359 3,825
1949 359 12 13 358 3700
1950 358 26 18 366 4,700
1951 366 12 10 368 5,600
1952 368 13 14 367 6,800
1953 367 17 15 369 7,000
1954 369 20 5 384 8,700
1955 384 37 34 387 12,000
1956 387 46 34 399 14,000
1957 399 49 16 432 15,000
1958 432 42 21 453 17,000
1959 453 70 11 512 20,000
1960 512 67 9 570 23,500
1961 570 118 25 663 28,000
1962 663 97 33 727 27,300
1963 727 48 48 727 36,000
1964 727 52 48 731 41,600
1965 . 731 50 54 727 44,600
1866 727 78 30 775 49,800
1967 755 108 41 842 58,197
1968 842 167 42 967 69,732
1969 967 222 22 1,167 72,465
1970 1,167 187 26 1,328 56,337
1971 1.328 121 98 1,351 78,108
1972 1,351 a1 108 1,334 80,816
1973 1,334 91 64 1.361 73,149
1974 1,361 106 90 1,377 62,287
1975 1,377 88 66 1,399 74,192
1976 1,398 63 86 1,376 80,564
1977° 1,403 9 57 1,437 76,904
1978 1,437 98 64 1.471 93,921
1979 1,471 83 47 1,507 108,572
1980 1,507 136 52 1,591 155,981
1981 1,591 172 80 1,683 193,362

‘Began Fiscal Year Ending September 30, 1977
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Table 19
NEW INVESTMENT COMPANY REGISTRATIONS

1981
Management open-end
Variable Annuities . 3
Alt others 128
Sub-total . 131
Management closed-end
SBIC's 1
All others 10
Sub-total . 11
Unit investment trust
Variable annuities 16
All others 14
Sub-total 30
Face amount certificates 0
Total Registered 172
Table 20
INVESTMENT COMPANY REGISTRATIONS TERMINATED
1981
Management open-end
Variable annuities 0
All others 54
Sub-total 54
Management closed-end
SBIC's 0
Alt others 18
Sub-total 18
Umit investment trust
Vanable annuities [
All others ’
Sub-total 7
Face amount certificates 1
80

Total terminated
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Private Noninsured Pension
Fund Assets

At the end of 1980, total assets of private
noninsured pension funds were $256.9
billion at book value and $297.2 billion at
market value. These figures represent in-
creases of $33.4 billion and $72,0 billion,
respectively, over totals at the end of 1979.

The most important explanatoryfactorin
the growth of pension fund assets during
the year was a large increase in holdings of
common stock. At book value, common
stock holdings rose by $17.5 billion to
$128.5 billion, an increase of 15.8 percent.
The market value of common stock hold-
ings grew to $174.4 billion, gaining $51.7
billion or 42.1 percent. (It should be bome
in mind that common stock prices rose
considerably during 1980. E.g., the Stan-
dard & Poor's 500 Index and the New York
Stock Exchange Composite Index in-
creased by 238 percent and 24.2 percent,
respectively.) Other categories of assets
which grew substantially during 1980 were
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U.S. Government securities (increasing by
$5.8 billion at book value and $4.8 billion
at market value), and Corporate and Other
Bonds (increasing by $4.4 billion at book
and $8.7 at market).

The composition of assets of private non-
insured pension funds has changed con-
siderably in the past seven years. Viewed at
book value, the most important shift has
occurred with respect to common stock
holdings. In 1973, common stock holdings
accounted for 63.7 percent of total assets;
however, this percentage declined steadily,
reaching a trough of 49.1 percent in the
second quarter of 1979. Since that time
common stocks have gradually increased
in importance, to 50 percent of total assets.
(.S. Govemment securities have grown
significantly as a percentage of the aggre-
gate portfolio, from 3.5 percent in 1973 to
11.0 percent in 1980. The importance of
Other Assets has virtually doubled since
1973 to 8.4 percent of total assets, perhaps
an indication of diversification into newer
forms of investments.



Table 21
ASSETS OF PRIVATE NONINSURED PENSION FUNDS

{Millions of Dollars)

1973 1974 1975 1976 1977 1978 1979 1980
Book Value, End of Year
Cash and Deposits 2,336 4,286 2,962 2,198 3,721 8,110 8,608 9,290
U S Government Securities 4,404 5,533 10 764 14,713 20,138 19,695 22,459 28,312
Corporate and Other Bonds 30,334 35,029 37,809 39,070 45,580 53,824 569,537 63,910
Preferred Stock 1,258 1,129 1,188 1,250 1,168 1,274 1.350 1,322
Common Stock 80,593 79,319 83,654 93.359 96,984 100,424 110,943 128,473
Own Company 4,098 4,588 5,075 NA NA NA NA NA
Other Companies 76,495 74,731 78.579 NA NA NA NA NA
Mortgages 2377 2,372 2,383 2,369 2,497 2,789 3,091 4,085
Other Assets 5,229 6,063 6,406 7.454 11,421 16,121 17.476 21506
Total Assets 126531 133,731 145,166 160,414 181,509 202,237 223465 256,898
Market Value End of Year

Cash and Deposits 2,336 4,286 2,962 2,199 3,721 8,110 8,609 9,290
US Government Securities 4474 5,582 11,097 14918 20,017 18,767 21516 26,334
Corporate and Other Bonds 27,664 30,825 34,519 37,858 42,754 48,633 51,261 59,987
Preferred Stock 985 703 892 1,212 1,009 1,162 1,099 1,367
Common Stock 89,538 62,582 87,669 108,483 100,863 106,732 122,703 174,437
Own Company 6,947 5,230 6,958 NA NA NA NA NA
Other Companies. 82,591 57,352 80,711 NA NA NA NA NA
Mortgages 2,108 2,063 2,139 2,160 2,362 2,554 2,664 3,814
Other Assets 5,140 5,681 6,341 7,073 10,383 15,585 17.336 21,980
Total Assets 132,247 111,724 145622 173,906 181,564 201,545 225,188 297,209

N A = Not Available

NOTE Includes deferred profit sharing funds and pension funds of corporations, untons, multiemployer groups, and

nonprofit organizations
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SECURITIES ON EXCHANGES
Market Value and Share Volume

In 1980 the total market value of all
equity securities transactions on registered
exchanges totaled $522.2 billion. Of this
total, $475.8 billion or 91.1 percent repre-
sented market value in stocks and $45.8
billion or 8.8 percent in market value for
options. The remainder represents market
value for warrants and rights. The market
value of the New York Stock Exchange
transactions was $398 billion in 1980,
which increased 58.2 percent from the
previous year. The market value of the
American Stock Exchange transactions
was $47.4 billion, which increased 73.9
percent. Total market value of equity secu-
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rities on regional exchanges amounted to
$76.8 billion, an increase of 70.8 percent.
The Chicago Board Options Exchange
contract volume for 1980 was 52.9 million,
up 503 percent from 35.2 million in 1979.
The American Stock Exchange contract
volume was 292 million in 1980, an in-
crease from 1979 of 67.1 percent. Phila-
delphia Stock Exchange contract volume
for 1980 was 7.7 million (up 55.9 percent),
while Pacific Stock Exchange contract
volume for 1980 was 5.5 million, (up 33.1
percent). Midwest Stock Exchange con-
tract volume was 1.5 million, (a decrease of
41.8 percent). In June 1980, Midwest Stock
Exchange discontinued trading in options.
The market value of option contractstraded
in 1980 was $45.8 billion and the number of
contracts traded was 96.8 million.
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NASDAQ (Volume and Market Value)

NASDAQ share volume and market
value information for overthe-counter
trading has been reported on a daily basis
since November 1, 1971. At the end of
1980, there were 3,050 issues in the
NASDAQ systern, an increase of 14.2 per-
cent from 2,670 issues in 1979. Volume for
1980 was 6.7 billion shares, up 833 per-
cent from 3.7 billion in the previous year.
Market value for 1980 was $68.7 billion.
This trading volume reflects the number of
shares bought and sold by market-makers
plus their net inventory changes.

Share and Dollar Volume by Exchange
Share volume in 1980 for stocks, rights,
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and warrants on exchanges for 1980 to-
taled $15.6 billion, an increase of 42.1 per-
cent since last year. The New York Stock
Exchange accounted for 80 percent of
share volume for stocks, rights, and war-
rants; the American Stock Exchange, 10.8
percent; the Midwest Stock Exchange, 3.8
percent; and the Pacific Stock Exchange,
2.8 percent.

Market value of stocks, rights, and war-
rants was $4764 billion, an increase of
585 percent over the previous year. The
New York Stock Exchange represented
83.5 percent of the total; the American
Stock Exchange and the Midwest Stock Ex-
change represented 7.3 percent and 4.3
percent of the total, respectively.
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Table 23
SHARE VOLUME BY EXCHANGES®

in Percentage

Total Share Volume

Year {thousands) NYSE AMEX MSE PSE PHLX BSE CSE Other?
1935 681,971 7313 1242 19 268 110 096 003 776
1940 377,897 7544 1320 21 278 133 119 008 387
1945 . . 769,018 65 87 213t 177 298 106 066 005 630
1950 . . 893,320 76 32 1354 216 in 097 065 009 316
1955 1,321,401 68 85 1919 209 308 085 048 005 541
1960 1,441,120 68 47 2227 220 an 088 038 004 265
1961 2,142,523 64 99 2558 222 341 079 030 004 267
1962 1,711,945 713 20 11 234 285 087 0 3t 004 207
1963 1,880,793 7293 18 83 232 282 083 029 004 194
1964 2,118,326 7281 1942 243 265 093 029 003 144
1965 . 2,671,012 69 80 2253 263 233 08t 026 005 149
1966 . 3,313,899 69 38 2284 256 268 086 040 005 123
1967 . 4,646,553 64 40 28 41 235 246 087 043 002 106
1968 5,407,923 6198 2974 263 264 089 078 001 133
1969 5,134,856 63 16 27 61 284 347 122 051 000 119
1970 4,834,887 7128 1903 316 368 163 051 002 069
1971 6,172,668 7134 18 42 352 372 372 191 043 063
1972 6,518,132 70 47 18 22 37 413 221 059 003 064
1973 5,899,678 74 92 1375 409 368 219 071 004 062
1974 4,950,833 78 47 1027 439 348 182 086 004 067
1975 6,381,669 8092 896 405 325 154 084 013 031
1976 7.125,201 8003 935 387 393 4 078 044 019
1977 7,134,946 79 54 973 395 3n 149 066 064 028
1978 9,564,663 80 08 1075 358 314 149 060 015 o2
1979 10,977,775 7978 10 82 329 338 164 054 027 028
1980 15,584,209 7995 1079 383 280 151 056 032 024
'Share volume for exchanges includes stocks, nights, and warrants
20ther tncludes all exchanges not listed above
Table 24
DOLLAR VOLUME BY EXCHANGES'
n_Percentage
Total Dollar Volume
Year (thousands) NYSE AMEX MSE PSE PHLX BSE CSE Other
1935 PO $15,396,139 86 64 783 132 139 088 134 ao4 056
1940 .. 8,419,772 8517 768 207 152 1 191 008 045
1945 . 16,284,552 8275 10 81 200 178 096 116 006 048
1950 . 21,808,284 8591 685 235 219 103 112 011 044
1955 - 38,039,107 86 31 698 244 190 103 078 009 047
1960 45,309,825 83 80 935 272 194 103 060 007 049
1961 64,071,623 8243 1071 275 199 103 049 007 053
1962 - 54,855,293 86 32 681 275 200 105 046 007 054
1963 . . 64,437,900 8518 751 272 239 106 041 006 066
1964 72,461,584 83 49 845 315 248 114 042 006 081
1965 P 89,549,093 8178 991 344 243 112 042 008 082
1966 123,697,737 7977 1184 314 284 110 056 007 068
1967 . . 162,189,211 7729 14 48 308 279 113 066 003 054
1968 . 197,116,367 7355 1799 312 265 113 104 001 051
1969 176.389 759 7348 17 59 339 312 143 067 001 o3
1970 . 131,707,946 78 44 1111 376 381 199 067 003 019
1971 186,375,130 7907 998 400 379 229 058 005 024
1972 - 205,956,263 7777 1037 429 394 256 075 005 027
1973 . 178,863,622 8207 606 454 355 245 100 006 027
1974 118,828,272 8362 439 489 350 202 123 006 028
1975 157,555,469 8504 366 482 325 172 118 017 016
1976 - e 195,224,815 8435 387 475 382 168 093 053 007
1977 187,393,082 83 96 460 479 353 162 073 074 003
1978 249,603,319 84 35 617 419 284 163 061 017 004
1979 . 300,728,389 8365 693 382 285 180 056 035 004
1980 476,416,379 8354 732 432 227 159 051 040 005

sDollar volume for exchanges includes stocks, rights, and warrants
20Other includes all exchanges not listed above
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Special Block Distributions

In 1980, there were 50 special block
distributions with a value of $1,077.4
million. Secondary distributions accounted
for 88 percent of the total number of special

block distributions and 98 percent of the
value. The special offering method was
employed four times and the exchange
distribution method was used twice in
1980.

Table 25
SPECIAL BLOCK DISTRIBUTIONS REPORTED BY EXCHANGES

{Vatue in thousands)

Secondary distnibutions

Exchange distributions

Specal offerings

YEAR
Number  Shares Value No Shares value No Shares Value
Sold sold sold
1942 116 2,397.454 § 82,840 0 0 4] 79 812,390 $22,694
1943 81 4,270,580 127,462 0 4] 0o 80 1,097,338 31,054
1944 . 94 4,097,298 135,760 [ o o 8 1,053,667 32,454
1945 . 115 9,457,358 191,961 0 0 o 79 947,231 29,878
1946 . 100 6,481,291 232,398 0 0 o 23 308,134 11,002
1947 73 3,961,572 124,671 1] 0 0 24 314,270 9,133
1948 95 7,302,420 175,991 0 0 o 21 238,879 5,466
1949 86 3,737.249 104,062 [ o 0 32 500,211 10,956
1950 77 4,280,681 88,743 0 ] 0o 20 150 308 4,940
1951 88 5,193,756 146,459 4] 0 o 27 323,013 10,751
1952 76 4,223,258 149,117 0 0 o 22 357,897 9,931
1953 68 6,906,017 108,229 0 0 g 17 380,680 10,486
1954 84 5,738,359 218,490 57 705,781 $ 24664 14 189 772 6,670
1955 116 6,756,767 344,871 19 258,348 10,211 9 161,850 7,223
1956 146 11,696,174 520,966 17 156,481 4,645 131,755 4,557
1957 98 9,324,599 339,062 33 390,832 15,855 5 63,408 1.845
1958 122 9,508,505 361,886 38 619,876 29454 5 88,152 3.286
1959 148 17,330,941 822,336 28 545,038 26,491 3 33,500 3,730
1960 92 11,439,065 424688 20 441,644 11,108 3 63,663 5,439
1961 130 19,910,013 926,514 33 1,127,266 58,072 2 35,000 1,504
1962 59 12,143,656 658,656 41 2,345,076 65,459 2 48 200 588
1963 100 18,937,935 814984 72 2,892,233 107,498 0 (4] 0
1964 110 19,462,343 909,821 68 2,553,237 97711 0 0 0
1965 142 31,153,319 1,603,107 57 2,334,277  86.479 0 o ]
1966 126 29,045,038 1,523373 52 3,042,599 118,349 0 0 4]
1967 143 30,783,604 1,154479 51 3,452,856 125,404 0 0 0
1968 174 36,110,469 1571600 35 2,669,938 93,528 1 3,352 63
1969 142 38,224,799 1,244,186 32 1,706,572 52,198 0 0 0
1970 72 17,830,008 504,562 35 2,066,590 48,218 4] (4] 4]
1971 . 204 72,801,243 2,007,517 30 2,595,104 65,765 0 0 0
1972 229 82365749 3,216,126 26 1,469,666 30,156 (] 0 0
1973 . 120 30,825.890 1,151,087 19 802,322 9,140 91 6,662,111 79,889
1974 . 45 7,512,200 133,838 4 82,200 6,836 33 1,921,755 16,805
1975 51 34,149,069 1409933 14 483,846 8300 14 1,252,925 11,521
1976 44 20,568,432 517,546 16 752,600 13919 22 1,475,842 18,459
1977 39 9,848,986 261,257 6 295,264 5242 18 1,074,290 14,518
1978 37 15,233,141 569,487 3 79,000 1,429 3 130,675 1,820
1979 37 12721775 251,418 3 1647600 86,065 6 309,887 4,078
1980 R 44  34161,263 1,065,054 2 181,600 5,236 4 434 440 7.098
R = Revised
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Value and Number of Securities
Listed on Exchanges

The market value of stocks and bonds
listed on U.S. exchanges by the end of
1980 was $1,863 billion, an increase of 25.2
percent over the previous year. The market
value for stocks was $1,350 billion and
$514 billion in bonds. The market value of
stocks listed increased 32 percent in 1980,

and the value of bonds increased 10.5 per-
cent. Stocks with primary listing on the New
York Stock Exchange had a market value of
$1,242.8 billion and represented 92.1 per-
cent of the common and preferred listed
stocks. Those listed on the AMEX ac-
counted for 7.7 percent of the total and
valued $103.5 billion. This increase in value
was 722 percent.

Table 26
SECURITIES LISTED ON EXCHANGES'
December 31, 1980

EXCHANGES COMMON PREFERRED BONDS TOTAL SECURITIES
Market Value Market Value Market Value Market Value

Registered Number (Million) Number (Milton) Number (Milhon) Number (Miltion)
American . 925 $101,548 104 $1.974 232 $5,196 1,261 $108,718
Boston 47 731 2 9 1 1 50 741
Cincinnatt . . 5 28 2 1 5 27 12 56
Midwest . . 15 545 5 16 0 0 20 561
New York 1,540 1,215,394 688 27,410 3,057 507,770 5,285 1,750,574
Pacific . 48 1.307 12 207 33 936 93 2,450
Philadelphia 17 4 81 55 22 284 120 343
Intermountam . 35 3 0 0 ] 0 35 3
Spokane . 34 42 0 0 0 0 34 42
Total 2,666 1,319,602 894 $29,672 3,350 $514,214 6910  $1,863,488
Includes the following

foreign stocks
Regrstered
New York 37 $52,260 1 $9 150 $7.544 188 $59,813
Amencan 56 23,329 o 0 7 NA 63 23,329
Pacific 3 326 2 21 ¢} 0 5 347
Total 96 $75.915 3 $30 157 $7.544 256 $83,489

'Excluding securities which were suspended from trading at the end of the year, and securities which because of inactivity

had no avallabie quotes
Source SEC Form 1392
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Table 27
VALUE OF STOCKS LISTED ON EXCHANGES

(Bilhons of dollars)

New York American Exclusively
Dec 31 Stock Stock On Other Total
Exchange Exchange Exchanges
1936 $599 $148 §747
1937 389 102 491
1938 475 108 583
1939 465 101 566
1940 419 86 505
1941 358 74 432
1942 388 78 46 6
1943 476 99 575
1944 555 112 667
1945 738 14 4 882
1946 686 132 818
1947 . 683 121 804
1948 670 119 $30 819
1949 . 763 122 31 916
1950 938 139 33 1110
1951 1095 165 32 1292
1952 1205 169 31 1405
1953 1173 153 28 1354
1954 1691 221 36 1948
1955 2077 271 40 2388
1956 2192 310 38 2540
1957 . 1956 255 31 2242
1958 2767 317 43 3127
1959 3077 254 42 3373
1960 . 3070 242 41 3353
1961 . 3878 330 53 4261
1962 3458 244 40 3742
1963 4113 261 43 4417
1964 4743 282 43 5068
1965 5375 309 47 5731
1966 4825 279 40 5144
1967 6058 430 39 6527
1968 6923 612 60 7595
1969 629 5 477 54 6826
1970 6364 395 48 6807
1971 7418 49 1 47 7956
1972 8715 556 56 9327
1973 7210 387 41 7638
1974 5111 233 29 5373
1975 685 1 293 43 7187
1976 858 3 360 42 8985
1977 7767 376 42 8185
1978 8227 392 29 8648
1979 960 6 578 39 1,0223
1980 1,2428 1035 29 1,349 2
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Securities on Exchanges

As of September 30, 1981, a total of
7,062 securities, representing 3,128
issuers, were admitted to trading on
securities exchanges in the United States.
This compares with 6,850 issues, involving
3,082 issuers a year earlier. Over 5,000

1ssues were listed and registered on the
New York Stock Exchange, accounting
for 61.4 percent of the stock issues and
89.7 percent of the bond issues. Data
below on “Secunties Traded on Ex-
changes” involved some duplication since
it includes both solely and dually listed
securities.

Table 28
SECURITIES TRADED ON EXCHANGES

Issuers Stocks Bonds'
Temporarily
Registered  exempted Unlisted Total
American 970 987 1 40 1,028 240
Boston 748 2 669 790 15
Chicago Board of Trade 3 1 2 3
Cincinnati 330 50 297 347 17
Intermountain 48 47 1 48
Midwest 574 337 1 301 639 35
New York 1,918 2,284 1 2,285 2,980
Pacific Coast 79 791 1 158 950 116
Philadelphia 868 353 671 1,024 90
Spokane 35 34 4 38

'issuers exempted under Section 3(a)(12) of the Act, such as obligations of U S Government, the state, and cities, are not

included in this table

Table 29

UNDUPLICATED COUNT OF SECURITIES ON EXCHANGES
{September 30, 1981)

Issuers

Stocks Bonds Totat Involved
Registered and Listed 3,682 3.328 7.010 3,097
Temporanly Exempted from registration 2 2 4 2
Admitted to uniisted trading privileges 35 13 48 29
Total 3.719 3,343 7,062 3.128
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1933 ACT REGISTRATIONS
Effective Registration Statements

During the fiscal year ending September
30, 1981, 4,319 registration statements
valued at $144.0 billion became effec-
tive. The number of effective registrations
rose by 917 (27 percent) from the 3402
effective registrations in the previous
fiscal year. The value of effective registra-
tions rose by $3.34 billion (30 percent)

from the $110.6 billion of effective reg-
istrations in the previous fiscal year.

Among effective registration statements,
there were 1,460 firsttime registrants in
fiscal 1981, an increase of 442 firsttime
registrants (43 percent) from the previous
fiscal year's total of 1,018.

The number of registration statement
filed rose by 34 percent to 4,223 in fiscal
year 1981 from the 3,147 statements filed
in fiscal year 1980.
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Table 30
EFFECTIVE REGISTRATIONS

{Dofllars 1in Millions)

Cash Sale for Account of Issuers

Fiscal Year Total Bonds

Number of Common Debentu;es Preferred Totat

'

Statements Value Stock and Notes Stock
Fiscal Year ended June 30
19357 284 $913 $168 $490 $28 $686
1936 689 4,835 0531 3,153 252 3,936
1937 840 4,851 0802 2,426 406 3,634
1938 412 2,101 0474 666 209 1,349
1939 344 2,579 0318 1,593 109 2,020
1940 306 1,787 0210 1,112 110 1,432
1941 313 2,611 0196 1,721 164 2,081
1942 193 2,003 0263 1,041 162 1,466
1943 123 659 0137 316 32 485
1944 221 1,760 272 732 343 1,347
1945 340 3225 456 1851 407 2714
1946 661 7,073 1,331 3,102 991 5,424
1947 493 6,732 1,150 2,937 787 4,874
1948 435 6.405 1,678 2,817 537 5,032
1949 429 5,333 1,083 2,795 326 4,204
1950 487 5,307 1,786 2,127 468 4,381
1951 487 6,459 1,904 2,838 427 5,169
1952 635 9,500 3,332 3,346 851 7.529
1953 593 7.507 2,808 3,093 424 6.325
1954 631 9,174 2,610 4,240 531 7,381
1955 779 10,960 3,864 3,951 462 8,277
1956 906 13,096 4,544 4,123 539 9,206
1957 876 14,624 5,858 5,689 472 12,019
1958 813 16,490 5,998 6,857 427 13,282
1959 1,070 15,657 6,387 5,265 443 12,095
1960 1,426 14,367 7.260 4,224 253 11,737
1961 1,550 19,070 9,850 6,162 248 16,260
1962 1,844 19,547 11,521 4,512 253 16,286
1963 1,157 14,790 7,227 4,372 270 11,869
1964 1,121 16,860 10,006 4,554 224 14,784
1965 1,266 19,437 10,638 3,710 307 14,655
1966 1,523 30,109 18,218 7.061 444 25,723
1977 1,049 34,218 15,083 12,309 558 27,950
1968 2,417 54,076 22,092 14,036 1,140 37,268
1969 3,645 86,810 39,614 11,674 751 52,039
1970 3,389 59 137 28,939 18,436 823 48,198
1971 2,989 69,562 27,455 27,637 3,360 58.452
1972 3,712 62,487 26,518 20,127 3,237 49,882
1973 3,285 59,310 26,615 14,841 2,578 44,034
1974 2,890 56,924 19,811 20,997 2,274 43,082
1975 2,780 77.457 30,502 37,557 2,201 70,260
1976 2813 87,733 37,115 29,373 3,013 69,501
Transition Quarter
Jly-Sept 1976 639 15,010 6,767 5,066 413 12,246

Fiscal Year ended
September 30

1977 2915 92579 47,116 28,026 2,426 77,568

19783 3,037 65,043 25,330 23,251 2,128 50,709

1979 3,112 77.400 22,714 28,894 1.712 53,320

1980 3,402 110,583 33,076 42,764 2,879 78,719

1981 4,319 144,028 49,244 40,163 2,476 91,883

Cumutative Total 70,240 $1,448,178 $580 871 $478,027 $43,875 $1,102,773
(r) = revised

(p) = preltminary

'Includes warrants, share of beneficial interest, certificates of participation and all other
equity interests not elsewhere included

2For 10 months ended June 30, 1935

3The adoption of Rule 24F-2 (17 CFR 270 24F-2) effective November 3, 1977 made it im-
possible to report the dollar value of securities registered by investment companies

Note The Total Cash Sale differs from earlier presentations due to changes in rounding
procedures
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Securities Effectively Registered With S.E.C.
1935-1981

Dollars Bilhons
150

130

BILLIONS OF DOLLARS

110

70 T

50

30

ol
Hundreds

“l T

40 NUMBER OF REGISTRATIONS

1935 40

30

1981

(Fiscol Years)

3283 FISCAL YEAR END CHANGED FROM JUNE TO SEPTEMBER

DATA FOR TRANSITION QUARTER JULY.SEPTEMBER 1976 NOT SHOWN ON CHARTS-
EFFECTIVE REGISTRATIONS $15.0 BILLION, NUMBER OF REGISTRATIONS 639
1/ DOES NOT INCLUDE INVESTMENT COMPANIES AS OF 1/1/78 DUE TO RULE CHANGE
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Purpose and Type of Registration

Effective registrations for cash sale for
the account of issuers amounted to $91.9
billion, or 64 percent, of all $144.0 billion
of effective reqistrations in fiscal year 1981.
Some $61.0 billion of these effective reg-
istrations (42 percent of all registrations)
were intended for immediate offerings
rather than for extended or other types of
offerings, a slight decline ($743 million or
1 percent) from the $61.7 billion of such
registrations in the previous fiscal year.
Offerings by business to the general public
totalled $57.2 billion in fiscal year
1981, a decline of $839 million (1 percent)
from the $58.0 billion of such offerings in
fiscal year 1980. Of this amount, debt
securities accounted for $30.2 billion (53
percent), preferred stock $2.4 billion (6 per-
cent) and common stock $24.6 billion (43
percent). Cash rights offerings (offerings
to security holders) came to $656 millionin
fiscal year 1981, a decline of 1.1 billion
(62 percent) from the $1.8 billion of such
offerings in fiscal 1980. Cash offerings by
foreign governments in fiscal year 1981
totalled $3.1 billion, an increase of $1.2
billion (65 percent) from the $1.9 billion
of such offerings in fiscal year 1980.

In fiscal year 1981, another $30.9 billion
of securities (21 percent of all registrations)
were registered for cash sale for the
account of the issuer in extended and
similar types of offerings other than those
for immediate cash sale. Securities register-
ed for the account of issuers other than for
cash sale (in conjunction with exchange
offers, for example) amounted to $493
billion in fiscal year 1981, 34 percent of all
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registrations. Registration of securities
for secondary offerings (for the account of
selling security holders rather than issuers)
amounted to $2.9 billion (2 percent) of all
registrations in fiscal year 1981, Of these
registrations for secondary offerings, $1.7
billion (59 percent) were in conjunc-
tion with cash sales and $1.2 billion
(41 percent) were for other types of offer-
ings such as exchange offerings.

In fiscal year 1981, debt securities were
primarily registered for cash sale to the
general public in immediate offerings for
the account of issuer ($30.2 billion, 72
percent of total debt registrations of $42.2
billion). Registrations of other types of
securities, however, were more evenly
divided between registrations for im-
mediate cash sale and registrations for
other types of offerings. All registrations of
preferred stock of $5.4 billion were princi-
pally divided between those for immediate
cash sale for the account of issuer ($2.5
billion, or 45 percent of preferred stock
registrations) and registration for other
than cash sale for the account of issuer
($2.9 billion, or 54 percent of all registra-
tions of preferred stock). All registrations of
common stock (¥96.5 billion) were princi-
pally divided among registrations for
immediate cash sale for the account of
issuer ($25.2 billion, or 26 percent of all
common stock registrations), registrations
for extended cash sale for the account of
issuer ($24.0 billion, or 25 percent of all
common stock registrations) and regis-
trations for other than cash sale for the
account of issuer ($44.4 billion, or 46
percent of all common stock registrations).
Note: 1980 figures have been revised.



Table 31

EFFECTIVE REGISTRATIONS BY PURPOSE AND TYPE OF SECURITY
FISCAL YEAR 1981

{Dollars in Milions)

Type of secunty

Purpose of registrations Total Bonds Preferred Common

debentures Stock Stock’

and notes
All registrations (estimated value) $144,028 $42,150 $5.424 $96,455
For account of issuer for cash sate 91,882 40 153 2476 49 244
Immedate offering 60 968 33272 2456 25230
Corporate 57 855 30 159 2 466 25230
Offered to

General Public 57 199 30 154 2439 24,605
Security Holders 656 5 23 624
Foreign Governments 3113 3.113 0 0
Extended cash sale and other 1ssues 30914 6 391 9 24014
For account of issuer for other than cash sale 49 264 1390 2941 44 433
Secondary Offerings 2,882 97 7 2773
Cash Sale 171 1 0 1710
1171 96 7 1053

Other

' Includes warrants, shares of beneficial interest certificates of participation and all other equity interests not elsewhere
included
Note Preliminary
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Effective Registrations
Cash Sale For Account Of Issuers
1935-1981
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WBEGINNING IN 1977, FISCAL YEARS END IN SEPTEMBER RATHER THAN JUNE.

DATA FOR TRANSITION QUARTER JULY-SEPTEMBER 1976 NOT SHOWN ON CHART.
BONDS $5.1 BILLION, PREFERRED STOCK $.4 BILLION, COMMON STOCK $6.8 BILLION
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Regulation A Offerings

During fiscal year 1981, 347 notifications
were filed for proposed offenngs under Re-

$1,500,000 predominated. It should be
noted that the ceiling for Regulation A
was raised to $1.5 million on September

gulation A. Issues between $500,000— 11, 1978.
Table 32
OFFERINGS UNDER REGULATION A
Fiscal Fiscal Fiscal
1981 1980 1979
Size
$100,000 or Less 8 17 10
$100,000—$200,000 31 25 33
$200.000—$300,000 39 17 27
$300,000—$400,000 23 23 30
$400,000—$500,000 35 35 44
$500,000—$1,500,000 303 281 203
Total 439 398 347
Underwriters
Used 172 100 98
Not Used 267 298 249
Total 439 398 347
Offerors
issuing Companies 429 382 331
Stockholders 3 14 3
issuers and Stockholders Jointly 7 2 13
Total 439 398 347
or threatened securities law violators, and
ENFORCEMENT

Types of Proceeding

As the table reflects, the secunties
laws provide for a wide range of enforce-
ment actions by the Commission. The
most common types of actions are in-
junchve proceedings instituted in the
Federal district courts to enjoin continued

administrative proceedings pertaining to
brokerdealer firms and/or individuals as-
sociated with such firms which may lead
to various remedial sanctions as required
in the public interest. When an injunction
is entered by a court, violation of the
court’s decree is a basis for criminal con-
tempt against the violator.
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Table 33
TYPES OF PROCEEDINGS

ADMINISTRATIVE PROCEEDINGS

Persons Subject to, Acts Constituting,
and Basis for, Enforcement Action

Sanction

Broker-dealer, municipal securities
dealer, investment adviser or associated person

Wiilful violation: of securities acts provision or rule, aiding
or abetting such violation, failure reasonably to supervise
others willful misstatement or omission in filing with the
Commussion, conviction of or injunction against certain
crnimes or conduct

Censure or imitation on activities revocalion suspeasion
or denial of registration bar or suspension from as,ocia-
tion (1934 Act §§ 15B(c)(2)—4 15(b)(4)—(6) Alvisers
Act §§ 203(ey—(t)) -

Organization or rule not conforming to statutory require-
ments

Violation of or inability to comply with the 1934 Act rules
thereunder or its own rules unjustified failure 10 enforce
comphiance with the foregoing or with rules of the Muni-
cipal Secunties Rulemaking Board by a member or per-
son associated with a member

d securities iatl

Suspension of registration or hmitation of activies func-
tions or operations (1934 Act § 19(h)(1))

Suspension or revocation of registration censure or
hmitation of activities tunctions, or operations (1934 Act
§ 19(h)(1))

Member of registered securities
i or iated person

Being subject to Commussion order pursuant to 1934 Act
Els(b) willful violation of or effective transaction for other
person with reason to believe that person was violating
secunties acts provisions rules thereunder or rules of
Municipal Securities Rulemaking Board

Suspension or expulsion from the association bar or SUS-
pension from association with member of association
(1934 Act §§ 19(h)(2)-(3))

National securities exchange

Organization or rules not conforming to statutory require-
‘ments

Violation of or inability to comply with 1934 Act rules
thereunder or its own rules unjustified failure to enforce
compliance with the foregoing by a member or person
associated with a member

Suspension of registration or hmitation of activities func-
tions or operations (1934 Act § 19(h)(1))

Suspension or revocation of registration censure or
bmitation of activities functions or operations (1934
Act § 19(H)(1))

Member of national securities

exchange, or sssociated persons

Being subject to Commiussion order pursuant 10 1934 Act
§ 15(b) willful violation of or effective transaction for
other person with reason to believe that person was
viotating securities acts provisions or rules thereunder

Suspension or explusion from exchange bar or suspen-
sion ‘rom association with member (1934 Act §§ 19(h)
(2)-(3))

Registered clearing agency

Violation of or mabihity to comply with 1934 Act rules
thereunder orits own rules fadure to enforce comphance
with its own rules by participants

Suspension or revocation of registration censure or
limitation of activities functions or operations (1934 Act
§ 19(h)(1)}

Participant in Registered clearing

agency

Being subject to Commussion order pursuant to 1934 Act
§ 15(b)(4) wiliful wiolaton of or effecting transaction
for other person with reason to believe that person was
violating provisions of clearing agency rules

Suspension or expuision from clearing agency (1934 Act
§ 19(h)(2))

“Statutory references are as follows 1933 Act the Securities Act of 1933 1934 Act  the Securities Exchange Act of
1934 Investment Company Act The Investment Company Act of 1940 Advisers Act the investment Advisers Act of
1940 Holding Company Act the Public Utility Holding Company Act ot 1935  Trust Indenture Act the TrustIndenture

Act of 1939 and SIPA
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Table 33—Continued
TABLE OF PROCEEDINGS

ADMINISTRATIVE PROCEEDINGS

Persons Subject, Acts Constituting,
and Basis for, Enforcement Action

Sanction

Securitles information processor

Violation of or inability to comply with provisions of 1934
Act or rules thereunder

Censure or operational limitations, suspenston or revoca-
tion of registration {1934 Act § 11A(b)(6))

Transter agent

Willful violation of or inability to comply with 1934 Act, §§
17 or 17A, or regulations thereunder

Censure or limitation of activities, dental, suspension, or
revocation of registration (1934 Act, § 17A(c)(3))

Any person

Willful violation of securnities act provision or rule, aiding or
abetting such violation, willful misstatement in filing with
Commission

Temporary or permanent prohibition from serving in
certain capacites for registered investment company
(Investment Company Act. § 9(b))

Office or director of self-

regulatory organization.

Willful violation of 1934 Act, rules thereunder, or the
orgamization’s own rules, wiliful abuse of authonty or
unjustified failure to enforce compliance

Removal from office or censure (1934 Act, § 19(h}(4))

Principsl of broker-dealer

Engaging in business as a broker-dealer after appointment
of SIPC trustee

Bar or suspension from being or being associated with a
broker-dealer (SIPA, § 10(b)) p

1933 Act registration statement
Statement matenally inaccurate or incomplete

investment company has not attained $100,000 net worth
90 days after statement became effective

Stop order suspending effectiveness (1933 Act, § 8(d))
Stop order (Investment Company, Act, § 14(a))

Py bject to Secti 12,13
or 15(d) of the 1934 Act.
Matenal noncomplhiance with such provisions

Order directing comphance (1934 Act, § 15(c)(4))

Securities lssue
Noncompliance by issuer with 1934 Act or rules there-
under

Public interest requires trading suspension

Denial, suspension of etfective date, suspension or re-
vocation of registration on national securities exchange
(1934 Act, § 12()))

Summary suspension of over-the-counter or exchange
trading (1934 Act, § 12(k))

g pany
Failure to file Investment Company Act registration state-
ment or required report, iling matenally incomplete or
musleading statement of report

Company has not attained $100,000 net worth 90 days
after 1933 Act registration statement became effective

Revocation of registration (Investment Company Act,
§ 8(e)

Revocation or suspension of registration (Investment
Company Act, § 14(a))

Attorney, accountant, or other

professional or expert

Lack of requisite qualifications to represent others lack-
Ing in character or integrity, unethical or improper pro-
fessional conduct willful violation of securnties laws or
rules, or atding and abetting such violation

Permanent of temporary denial of privilege to appear or
practice before the Commussion (17 C F R §201 2(e)(1)}
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Table 33—Continued
TYPES OF PROCEEDINGS

ADMINISTRATIVE PROCEEDINGS

Persons Subject to Acts Constituting
and Basis for Enforcement Action

Sanction

Attorney suspended or disbarred by court,
expert’s li revoked or pended; conviction
of a felony or misdemeanor Involving moral turpitude

Permanent inunction against or finding of secunties
violation in Commssion-instituted action finding of
secunties wviolahon by Commission in adminustrative
proceedings

Automatic suspension from appearance or practice before
the Commussion (17 C F R § 201 2(e)(2)}

Temporary suspension from appearance before Com-
mission (17 CF R § 201 2(e){3))

Member of Municipal Securities
Rulemaking Board

Wwillfut violation of securities laws rules thereunder or
rules of the Board

Censure or removal from office 1934 Act § 15B(c){8)}

CIVIL PROCEEDINGS IN FEDERAL DISTRICT COURTS

Persons Subject to Acts Constituting
and Basis for Enforcement Action

Sanction

Any person

Engaging in or about to engage 1n acts or practices violat-
ing securities acts rules or orders thereunder (:nclud-
ing rules of a registered self-regulatory organization)

Noncomphiance with provisions of law rule or regulation
under 1933 1934 or Holding Company Acts order issued
by Commission rules of a registered seif-regulatory
organization or undertaking in a registration statement

tnjunction against acts or practices which constitute or
would constitute violations {plus other equitable relief
under court’s general equity powers) {1933 Act Sec 20(b),
1934 Act Sec 21(d) 1935 Act Sec 18(f) Investment
Company Act § 42(e), Adwisers Act § 209{(e) Trust In-
denture Act § 321)

Writ of mandamus njunction or order directing com-
phance (1933 Act § 20{c), 1934 Act § 21(e) Holding
Company Act § 18(g))

Securities Investor Protection

Corportion

Refusal to commit funds or act for the protection of
customers

Order directing discharge of obligations or other appro-
pnate reliet (SIPA § 7(b);

Nationa! securities hange or
registered securities association

Noncomphance py its members and persons associated
with 1ts members with the 1934 Act rules and orders
thereunder or rules of the exchange or association

wnit of mandamus injunction or order directing such
exchange or association to enforce compliance (1934 Act
§ 21(e))

Registered clearing agency
Noncompliance by i1ts participants with 1ts own rules

Writ of mandamus 1njunction or order directing clearing
agency to enforce complaince (1934 Act § 21(e)}

issuer subject to reporting requirements
Failure to file reports required under § 15(d) of 1934 Act

Forfeiture of $100 per day (1934 Act § 32(b))

Realet: qt

affihate
Name of company or of security issued by i1t deceptive
or misleading

pany or

Injunction against use of name (Investment Company Act,
§ 35(d)

Otticer, director, member of
dvisory board, adviser, depositor, or
underwirier of investment company
Engage 1n act or practice constituting breach of iduciary
duty involving personail misconduct

Injunction against acting \n certatn capacities for invest-
ment company and other appropnate relief (Investment
Company Act, § 36(a))
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Table 33—~Continued
TYPES OF PROCEEDINGS

CIVIL PROCEEDINGS IN FEDERAL DISTRICT COURTS

Persons Subject to Acts Constituting
and Basis for Enforcement Action

Sanction

Any person having fiduciary dut:
pecting ipt of P
from investment company

Breach of fiduciary duty

4

Injunction (Investment Company Act § 36(a))

111 REFERRAL TO ATTORNEY GENERAL FOR CRIMINAL PROSECUTION

Bas:s for Enforcement Action

Sanction or Relef

Any issuer which violates Section 30A(a) of
the 1934 Act (foreign corrupt practices).

Any officer of director of an i1ssuer of any
stockholder acting on behalf of such issuer
who willfully violates Section 30A(a) of

the 1934 Act

Any employee or agent (subject to the
Jurisdiction of the United States) of

an issuer found to have violated Section 30A(a)
of the 1934 Act who willfully carned out

the act or practice constituting such

violation

Maximumi penalty $1000 000 fine (1934 Act Sec 32(c)

(1)

Maximum penaity $10 000 fine and S years imprisonment

{1934 Act Sec 32(c)(2))

Maximum penalty $10 000 fine and 5 years imprisonment

(1934 Act Sec 32(c)(3))

Any issuer which violates Section 30A(s) of
the 1934 Act (foreign corrupt practices).

Any otficer or director of an 1ssuer or any
stockholder acting on behalf of such issuer
who willfully violates Section 30A(a) of

the 1934 Act

Any employee or agent (subject to the
junsdiction of the United States) of

an issuer found to have violated Section 30A(a}
of the 1934 Act who willfully carned out

the act or practice constituting such

violation

Maximum penalty $1000 000 fine (1934 Act Sec 32(c)

()

Maximum penalty $10 000 fine and 5 years imprisonment

{1934 Act Sec 32(c)(2))

Maximum penalty $10 000 fine and 5 years impnson-

ment (1934 Act Sec 32{c)(3))}
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Table 34
INVESTIGATIONS OF POSSIBLE VIOLATIONS OF THE ACTS
ADMINISTERED BY THE COMMISSION

Pending September 30, 1980 . . he e e e e 1,099
Opened . 303
Total for Distribution 1,402
Closed 481
Pending September 30, 1981 921

During the fiscal year ending September by the Commission upon recommenda-
30, 1981, 132 formal orders were issued tion of the Division of Enforcement.

Table 35

ADMINISTRATIVE PROCEEDINGS INSTITUTED DURING FISCAL YEAR
ENDING SEPTEMBER 30, 1981

Broker Dealer Proceedings 34
investment Adviser Proceedings . 18
Stop Order, Reg A Suspension and Other Discliosure Cases . . . 20
Table 36
INJUNCTIVE ACTIONS
Fiscal Year Cases Instituted Defendants
1972 119 51
1973 178 654
1974 148 613
1975 174 749
1976 158 722
1977 166 715
1978 135 607
1979 108 511
1980 103 387
1981 114 201
Table 37
CRIMINAL CASES
Number of cases
referred/access  Number of Defendants
Fiscal Year Justice Dept indictments indicted Convictions
1972 38 28 67 75
1973 49 40 178 a3
1974 67 40 169 81
1975 83 53 199 116
1976 116 23 118 97
1977 100 68 230 135
1978 109 50 144 174
1979 45 42 112 87
1980 74 26 49 58
1981 86 26 53 26
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Trading Suspensions

During fiscal 1981, the Commission
suspended trading in the securities of 23
companies, two less than the 25 trading
suspensions in fiscal 1980 and equal to the
23 trading suspensions in fiscal 1979. In
most instances, the trading suspension was
ordered either because of substantial
questions as to the adequacy, accuracy
or availability of public information con-
cerning the company's financial condition
or business operations, or because trans-
actions in the company's securties
suggested possible manipulation or other
violations.

Foreign Restricted List

The Commission maintains and pub-
lishes a Foreign Restricted List which is
designed to put brokerdealers, financial
institutions, investors and others on notice
of unlawful distributions of foreign securi-
ties in the United States. The list consists
of names of foreign companies whose
securities the Commission has reason to
believe have been, or are being, offered for
public sale in the United States in viola-
tion of the registration requirements of Sec-
tion 5 of the Securities Act. The offer and
sale of unregistered securities deprives in-
vestors of all the protections afforded by
the Securities Act, including the right to
receive a prospectus containing the
information required by the Act. While
most broker-dealers refuse to effect trans-
actions in securities issued by companies
on the Foreign Restricted List, this does
not necessarily prevent promoters from
illegally offering such securities directly to
investors in the United States by mail, by
telephone, and sometimes by personal
solicitation. The total number of corpora-
tions on the list is 99.

During the past fiscal year, one corpora-
tion, Rancho San Rafel, S.A., was added to
the Foreign Restricted List.

Information came to the Commission’s
attention that Rancho San Rafel, SA. of
Costa Rica was soliciting investors in the

United States to purchase its securities.
Since no registration statement has been
filed nor become effective pursuant to the
Securities Act of 1933 with respectto these
securities, their offer and sale may be in
violation of Section 5 of the Securities Act
of 1933.

The complete hst of all foreign corpora-
tions and other foreign entities on the
Foreign Restricted List on September
30, 1981 is as follows:

1. Aguacate Consolidated Mines, In-
corporated (Costa Rica)

2. Alan MacTavish, Ltd. (England)

3. Allegheny Mining and Exploration
Company, Ltd. (Canada)

4. Allied Fund for Capital Apprecia-
tion (AFCA, S.A.) (Panama)

5. Amalgamated Rare Earth Mines,
Ltd. (Canada)

6. American Industrial Research SA,,
also known as Investigaction In-
dustrial Americana, S.A. (Mexico)

7. American Intemational Mining
(Bahamas)

8. American Mobile Telephone and
Tape Co., Ltd. (Canada)

9. Antel International Corporation, Ltd.
(Canada)

10. Antoine Silver Mines, Ltd.

11. ASCA Enterprisers Limited (Hong
Kong)

12. Atholl Brose (Exports) Ltd. (Eng-
land)

14. Atlantic and Pacific Bank and Trust
Co., Ltd. (Bahamas)

15. Bank of Sark (United Kingdom)

16. Briar Court Mines, Ltd. (Canada)

17. British Overseas Mutual Fund
Corporation Ltd. (Canada)

18. California & Caracas Mining Corp.,
Ltd. (Canada)

19. Canterra Development Corporation,
Ltd. (Canada)

20. Cardwell Oil Corporation, Ltd.
(Canada)

21. Caribbean Empire Company, Ltd.
(British Honduras)

22. Caye Chapel Club, Utd. (British
Honduras)
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24.

37.

45,
. Hebilla Mining Corporation (Costa

47.

51.

52.
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. Continental

. Central and Southemn Industries

Corp. (Panama)
Cemro Azul Coffee Plantation
(Panama)

. Cia. Rio Banano, S.A. (Costa Rica)
26.
27.

City Bank A.S. (Denmark)
Claw Lake Molybdenum Mines, Ltd.
(Canada)

. Claravella Corporation (Costa Rica)
. Compressed Air Corporation, Limit-

ed (Bahamas)
and Southern In-
dustries, S.A. (Panama)

. Crossroads Corporation, SA

(Panama)

. Darien Exploration Cornpany, S.A.

(Panama)

. Derkglen, Ltd. (England)
. De Veers Consolidated Mining Cor-

poration, S.A. (Panama)

. Doncannon Spirits, Ltd. (Bahamas)
. Durman, Lid. formerly known as

Bankers Intemational Investment
Corporation (Bahamas)
Empresia Minera Caudalosa de
Panama, S.A. (Panma)

. Ethel Copper Mines, Ltd. (Canada)
39.

Euroforeign Banking Corporation,
Ltd. (Panama)

. Finansbanken a/s (Denmark)
41.
42.
43.

First Liberty Fund, Ltd. (Bahamas)
Global Explorations, inc. (Panama)
Global Insurance Company, Limited
(British West Indies)

. Globus Anlage-Vermittlungs-

gesellschaft MBH (Germany)
Golden Age Mines, Ltd. (Canada)

Rica)
Hemisphere Land Corporation
Limited (Bahamas)

. Henry Ost & Son, Ltd. (England)
49.

International Communications Cor-
poration (British West Indies)

. International Monetary Exchange

(Panama)

International Trade Dewvelopment
of Costa Rica, SA.

Ironco Mining & Smelting Com-
pany, Ltd. (Canada)

65.
67.
68.
69.
70.

71.
72.

73.
74.
75.
76.

77.
78.

79.
80.

81.
82.

83.
84.

85.

. James G. Allan & Sons (Scotland)
. J. P. Morgan & Company, Lid., of

London, England (not to be con-
fused with J. P. Morgan & Co., In-
corporated, New York)

. Jupiter Explorations, Ltd. (Canada)
. Kenilworth Mines, Ltd. (Canada)
. Klondike Yukon Mining Company

(Canada)

. Kokanee Moly Mines, Ltd. (Canada)
. Land Sales Corporation (Canada)

. Los Dos Hermanos, S.A. (Spain)

. Lynbar Mining Corp., Ltd. (Canada)
. Mercantile Bank and Trust & Com-

pany., Ltd. (Cayman Islands)

. Norart Minerals Limited (Canada)
. Normandie Trust Company, SA.

(Panama)

Northern Survey (Canada)
Northland Minerals, Ltd. (Canada)
Obsco Corporation, Ltd. (Canada)
Pacific Northwest Developments,
Ltd. (Canada)

Panamerican Bank & Trust Com-
pany (Panama)

Paulpic Gold Mines Ltd. (Canada)
Pyrotex Mining and Exploration Co.,
Ltd. (Canada)

Radio Hill Mines Co., Ltd. (Canada)
Rancho San Rafel, SA. (Costa Rica)
Rodney Gold Mines Limited
(Canada)

Royal Greyhound and Turf Holdings
Limited (South Africa)

S.A. Valles & Co., Inc. (Philippines)
San Salvador Savings & Loan Co.,
Ltd. (Bahamas)

Santack Mines Limited (Canada)
Security Capital Fiscal & Guaranty
Corporation S.A. (Panama)

Silver Stack Mines Limited (Canada)
Societe Anonyme de Refinance-
ment (Switzerland)

Strathmore Distillery Company,
Inc. (Scotlannd)

Strathross Blending Company
Limited (England)

Swiss Caribbean Development &
Finance Corporation (Switzerland)

86. Tam O'Shanter, Ltd. (Switzerland)



87. Timerland (Canada)

88. Trans-American Investments,
Limited (Canada)

89. Trhope Resources, Ltd. (Canada)

90. Trust Company of Jamaica, Ltd.
(West Indies)

91. United Mining and Milling Cor-
poration (Bahamas)

92. Unitrust Limited (Ireland)

93. Vacationland (Canada)

94. Valores de Inversion, S.A. (Mexico)

95. Victoria Onente, Inc. (Panama)

96. Warden Walker Worldwide Invest-
ment Co. (England)

97. Wee Gee Uranium Mines,
(Canada)

98. Western Intemational Explora-
tions, Ltd. (Bahamas)

99. Yukon Wolverine Mining Company
(Canada)

Ltd.

Right to Financial Privacy

Section 21(h)(6) of the Securities
Exchange Act of 1934 [15 U.S.C. 78u(h)
(6)] requires that the Commission “com-
pile an annual tabulation of the occasions
on which the Commission used each
separate subparagraph or clause of
[Section 21(h) (6)} or the prowisions of the
Right to Financial Privacy Act of 1978
[12 U.S.C. 3401-22 (the “RFPA™)] to obtain

access to financial records of a customer
and include it in its annual report to the
Congress.” During the fiscal year, the
Commission did not use any subparagraph
or clause of Section 21(h)(2) for such pur-
pose. The table below sets forth the
number of occasions upon which the Com-
mission obtained access to financial
records of a customer using the pro-
cedures provided by (i) Section 1104 of
the RFPA [12 U.S.C. 3404], applicable to
customer authorizations; (ii) Section 1105
of the RFPA [12 U.S.C. 3405], applicable
to administrative subpoenas; and (iii)
Section 1107 of the RFPA [12 US.C.
3407}, apphcable to judicial subpoenas:

Section 1104 Secton 1105 Secton 1107

2 108 2
PUBLIC UTILITY HOLDING
COMPANIES

Systemn Companies

At fiscal year 1981 there were 13 holding
companies registered under the Act of
which 12 are "active”. In the 13 registered
systems, there were 58 electnic and/or gas
utility subsidianes, 61 non-utiity sub-
sidiaries, and 19 inactive companies, or a
total of 155 system companies including
the top parent and subholding companies
The following table lists the active systems.

153



Table 38

PUBLIC UTILITY HOLDING COMPANY SYSTEM

Solely Registered  Electric
Registered  Holding and/or
Holiding Operating Gas Utility Nonutidity  Inactive Total
Companies Companies Subsidianes Subsidiaries Companies Companies  Other

Allegheny Power System (APS) 1 3 [} 4 0 8 3
American Electric Power

Company (AEP) 1 0 12 14 4 31 32
Central and South West

Corporation (CSW) 1 1 3 4 1 10 1°
Columbia Gas System

(CGS) 1 0 8 10 0 19 -
Consolidated Natural Gas

Company (CNG) 1 0 5 6 0 12 -
Eastern Utilities Associates

(EUA) 1 0 3 1 2 7 4¢
General Public Utihties

(GPU) 1 0 4 3 2 10 -
M:ddie South Utihties

(MSU) 1 0 7 2 3 13 10
National Fuet Gas Company

(NFG) . 1 0 1 3 [} 5 —
New England Electric Syste

(NEES) 1 0 4 2 0 7 4¢
Northeast Utihties (NEU} 1 0 5 8 6 20 4¢
Philadeiphia Electric Power

Co (PEP) 0 1 1 0 1 3 —
Southern Company (SC) 1 [} 5 4 0 10 —

Total Companies 12 5 58 61 19 155 8
3Pegach Bottom Power Co , Inc bArkiahoma Corp ¢ Yankee Atomic Electric Co
-50% APS -32% CSW 30% NEES, 31 5% NBU, 45% EUA
50% AEP 34% MSU

Ohio Valley Elec Corp & Subs

indiana-Kentucky Elec Corp
-electric utiity
-37 8% AEP

12 5% APS

49 7% Other Companies
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34% Oklahoma Gas & Elec

Connecticut Yankee Atom:ic
Power Co 15% NEES, 44% NEU,
45% EUA

Vermont Yankee Nuclear Power
Corp 20% NEES, 12% NDU,
25% EUA

Marne Yankee Atomic Power
Co 20% NEES, 15% NDU,
4% EUA

-Statutory utihity subsidiaries



Table 39

KEY FINANCIAL STATISTICS OF REGISTERED PUBLIC UTILITY
HOLDING COMPANY SYSTEMS

As of June 30, 1981 (000 omitted)

Name of Company Total Assets Operating Revenue

Allegheny Power System (APS) . $ 3.086,336 $ 1,384 240
American Electric Power Company, Inc (AEP) 11,053,447 4,072,066
Central and South West Corporation (CSW) . 4,410,876 1,893,502
Columbia Gas System, Inc , The (CGS) . 3,832,810 3 897,081
Consolidated Natural Gas Company (CNG) . 2,751,887 2,652 552
Eastern Utihties Associates (EUA) 404,992 276,067
General Public Utiities Corp (GPU) 5,065,056 1,958 052
Middle South Utilities, Inc (MSU) 7,683,685 2,541,166
National Fuel Gas Company (NFG) 759,226 852,920
New England Electric Sytem (NEES) 2185,763 1,259 417
Northeast Utihties (NEU) 3,745,155 1522892
Philadelphia Electric Power Company (PEP) 59,305 6710
Southern Company, The (SC) 11971077 4 140 000

$56 999,615 $26.,456 665
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Table 41

SUBSIDIARY SERVICE COMPANIES OF
PUBLIC UTILITY HOLDING COMPANY SYSTEMS

As of December 31, 1980

Total Total Total

Name of Company Bilhngs Assets Personnel
Allegheny Power Service Corp $ 23,851,502 $ 2,482,980 625
American Electric Power Service Corp 108,203,000 26,717,000 2,552
Central and South West Services, Inc 15,124,000 4,693,000 221
Columbia Gas System Service Corp 37,594,000 20,008,000 716
Consolidated Naturail Gas Service Co 24,633,000 4,899,000 364
EUA Service Corp . 8,508,462 1,638,248 235
GPU Service Corp 53,874,000 32,530,000 1,027
Middle South Services . 39,742,000 54,753,000 597
New England Power Service Co 63,110.696 7.763,882 1,663
Northeast Utilitres Service Co 107,877,000 81,195,000 2,379
Southern Company Services . 125,831,000 66,238,000 2,660
Total $608,348,660 $302.918,110 13,039
Fuel Programs control over part of their fuel supply.

During fiscal year 1981, the Commission
authorized approximately $1 billion for fuel
exploration and development activities for
the holding company systems. This rep-
resents a 72 percent increase over fiscal
year 1980 fuel expenditures. The following
table lists the authorization by holding com-
pany system for each fuel program.

Largely as a result of radical changes in
cost and availability of fuel, utilities have
embarked on major programs to acquire
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Generally, the armrangments involve the
formation of subsidiaries or entry into joint
ventures for the production, transportation
and financing of fuel supplies or the supply
of capital for the exploration and the de-
velopment of reserves with a right to share
in any discovered reserves. Since 1971, the
Commission has authorized expenditures
of over $4.2 billion for fuel programs of
holding companies subject to the Holding
Company Act.
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Corporate Reorganizations

During the fiscal year the Commission
entered 18 reorganization cases filed
under Chapter 11 of the Bankruptcy Code
involving companies with aggregate stated
assets of about $25 billion and 130,000
public investors. Including the new cases
the Commission was a party in a total of 35
Chapter 11 cases during the fiscal year. The
stated assets of the companies involved
in these cases totaled approximately $3.95
billion and their indebtedness of about
#4.1 billion. During the fiscal year 12 cases
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involving assets of $250 million and li-
abilities of $210 million were concluded
either through confirmation of a plan of
reorganization, liquidation or dismissal,
leaving 23 cases in which the Commission
was a party at yearend.

The Commission also continued its
participation in pending reorganization
cases under Chapter X of the prior Bank-
ruptcy Act. During the fiscal year 15
Chapter X cases were closed, leaving at
yearend 52 open reorganization cases.



Table 43

PENDING REORGANIZATION PROCEEDINGS UNDER CHAPTER X OF THE
BANKRUPTCY ACT IN WHICH THE COMMISSION PARTICIPATED

Fiscal Year 1981

SEC Notice of

Debtor District Court Petition Filed Appearance Filed
Aldersgate Foundation, Inc ? MD Fla Sept 12 1974 Oct 3,1974
American Associated Systems, Inc? ED Ky Dec 24,1970 Feb 26, 1971
Arlan's Dept Stores, Inc? SDNY March  8,1974 March  8,1974
Bankers Trust Co? S D Miss Dec 16,1976 April 5 1977
Beck Industries, Inc SDNY May 27,1971 July 30 1971
Bermec Corp ? SDNY April 16, 1971 Apri 19,1971
Beverly Hills Bancorp CD Cal April 111974 May 14,1974
Brethren's Home, The S D Ohio Nov 23 1977 Dec 27,1977
Bubble Up Delaware, Inc CD Cal Aug 311970 Oct 19, 1970
Carolina Canbbean Corp ? WDNC Feb 28 1975 Apnit 17,1975
Citizens Mortgage Investment Trust D Mass Oct 51978 Nov 11978
Coast Inventors, Inc' W D Wash April 11964 June 10 1964
Commonweaith Corp ? ND Fla June 28,1974 July 17,1974
Continental Investment Corp * D Mass Oct 31,1978 Oct 31,1978
Continental Mortgage Investors D Mass Oct 21,1976 Oct 21 1976
Davenport Hotel, Inc* E D Wash Dec 20,1972 Jan 26,1973
Detroit Port Development Corp ' ED Mich Sept 14,1976  Nov 17,1976
Diversified Equity Corp ' §D Ind Jan 24,1977 Feb 17,1977
Diversified Mountaineer Corp ? SD WVa Feb 8, 1974 April 24,1974
Duplan Corp SDNY Oct 5,1976 Oct 5,1976
ET & T Leasing, inc' D Md Dec 20 1974 June 5,1975
Farnngton Manufacturing Co? ED va Dec 22,1970 Jan 14, 1971
First Baptist Church, Inc of Margate, Fla ? SD Fla Sept 10,1973 Oct 1,1973
First Home tnvestment Corp of Kansas, Inc? D Kan Apnit 24,1973 Apnif 24 1973
First Research Corp ' SD Fla March  2,1970  Apnl 14,1970
Fort Cobb, Okla Irngation Fuel Authonty WD Okia April 20,1979 July 16,1979
GAC Corp " SD Fla May 19,1976  June 14 1976
GEBCO !nvestment Corp WD Pa Feb 8,1977 March 24 1977
Wm Gluckin Co, Ltd SDNY Feb 22,1973 March 6 1973
Guaranty Trust Co WD Okla Aprit 9,1979 April 9, 1978
Gulfco Investment Corp WD Okla March 22,1974 March 28,1974
Gulf Union Corp* MD La Aug 29, 1974 Nov 51974
Harmony Loan. Inc? ED Ky Jan 31,1973 Jan 31,1973
Hawan Corp 3? D Hawan March 17,1977 March 17,1977
Home-Stake Production Co N D Okla Sept 20, 1973 Oct 2,1973
Investors Associated, Inc ' W D Wwash March  3,1865 March 17 1965
Investors Funding Corp of New York? SDNY Oct 21,1974 Oct 22,1974
JD Jewell, Inc' ND Ga Oct 20, 1972 Nov 7,1972
King Resources Co? D Colo Aug 16,1971 Oct 19,1971
Lake Winnebago Development Co , inc WD Mo Oct 14,1970 Oct 26,1970
Lusk Corp D Anz Oct 28, 1965 Nov 15,1965
Mount Everest Corp 2 ED Pa May 29 1974 June 28,1974
National Telephone Co, Inc? D Conn July 10 1975 May 27 1976
North American Acceptance Corp ? ND Ga March 5 1974 March 28,1974
Omega-Alpha Inc? N D Texas Jan 10, 1975 Jan 10 1975
Pacific Homes? CD Cal Dec 9,1977 Feb 2 1978
Pan American Financial Corp ? D Hawan Oct 2,1972 Jan g9 1973
Parkview Gem Inc? WD Mo Dec 18,1973 Dec 28 1¢7
Pocono Downs inc MD Pa Aug 20,1975 Aug 20 1975
John Rich Enterprises, Inc ? D Utah Jan 16 1970 Feb 6 1970
Reliance Industries Inc D Hawan May 24 1976  Aug 10, 1976
Royal Inns of America, Inc? SD Cal April 24 1975 June 24,1975
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Table 43—Continued

PENDING REORGANIZATION PROCEEDINGS UNDER CHAPTER X OF THE
BANKRUPTCY ACT iN WHICH THE COMMISSION PARTICIPATED

Fiscal Year 1981

SEC Notice of

Debtor District Court Petition Filed Appearance Filed
Sierra Trading Corp ? . D Colo July 7,1970 July 22,1970
Sound Mortgage Co , Inc’ . WD Wash July 27,1965 Aug 31,1965
Southern Land Title Corp ' ED La Dec 7. 1966 Dec 31,1966
Stanndco Developers, Inc WDNY Feb 5,1974 March  7,1974
Stirling Homex Corp 2 . . WD NY July 11,1972 July 24,1972
Sunset International Petroleum Corp 2 N D Texas May 27,1970 June 10,1970
TMT Trailer Ferry, Inc ? . SD Fla June 27,1957 Nov 22,1957
Tilco, Inc ? D Kans Feb 7.1973 Feb 22,1973
Tower Credit Corp * MD Fla Aprit 13,1966 Sept 6, 1966
US Fmnancial, Inc? SO Cal Sept 23,1975 Nov 3,1975
Virgin istand Properties, Inc * DVt Oct 22,1971 Apnii 11,1972
Washington Group, Inc MDNC June 20,1977 July 25,1977
Western Growth Capital Corp D Anz Feb 10,1967 May 16, 1968
Westgate Cahfornia Corp SD Cal Feb 26,1974 March 8, 1974
Wonderbowl, Inc ? CD Cai March 10,1967 June 7.1967

' Reorganmization proceedings closed during fiscal year 1981
2 Plan has been substantially consummated but no final decree has been entered because of pending matters
? Report or memorandum on plan of reorganization filed during fiscal year 1981

Table 44

REORGANIZATION PROCEEDINGS UNDER CHAPTER 11 OF THE BANKRUPTCY CODE
IN WHICH COMMISSION ENTERED APPEARANCE

District Fiscal
Debtor Court Year Filed

Airlift International, Inc SD FL 1981
American Nautilus Fitness Center? SD CA 1981
Arctic Enterprises, inc . . D MN 1981
Auto Train Corp 2 . D DC 1980
Christian Life Center . ND CA 1980
Coleman American Companies, Inc . .. D KS 1980
Combustion Equipment Association SD NY 1981
Computer Communications . . CcDCA 1981
Fidelity American Financial Corp . ED PA 1981
FWD Corporation' . ED Wi 1981
General Resources Corp ND GA 1980
Goldblatt Brothers, Inc . ND IL 1981
Grove Finance Company . . D UuUT 1981
G Weeks Secunities . . . WDTN 19880
Haven Properties, inc . D OR 1981
Hawan Nevada Investment Corp D Nv 1981
Heritage Investment Group of Ark * ED AR 1981
Horizon Hospital, Inc MDFL 1981
Inforex, Inc ' . D MA 1980
Hel Corporation ND CA 1981
LS Good&Co? ND Wv 1980
Mansfield Tire & Rubber ND OH 1980
NOVA REIT . . ED VA 1981
Omega Financial Investment Corp 2 . CDCA 1981
Park Nursing Center ED MI 1980
Penn-Dixte Industries . SO NY 1980
Pleasant Grove Medical Center' ND TX 1980
Resource Exploration, Inc ' . ND OH 1980
SBE, Incorporated’ . ND CA 1980
Seatrain Lines, Inc SD NY 1981
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Table 44-Continued

REORGANIZATION PROCEEDINGS UNDER CHAPTER 11
OF THE BANKRUPTCY CODE IN WHICH COMMISSION ENTERED APPEARANCE

District Fiscal
Debtor Court Year Filed

Southland Lutheran Home' CDCA 1880
Tenna Corp ? ND OH 1980
Topps & Trowsers * NO CA 1980
Unishelter, Inc ED WI 1981
Western Farmers Association D WA 1980
White Motor Corp ND OH 1980

' Plan of reorgamization confirmed
2Case liguidated under Chapter 7
3Chapter 11 petition dismissed

SEC OPERATIONS

The Commussion collects fees for the million dollars infees, representing approxi-
registration of securities, securites trans:  Mmately 64% of the total funds appropriated
actions on nationa!l securities exchanges, by the Congress for Commission opera-
and miscellaneous filings, reports and tions. This FY-1981 estimated revenue s
applications. In fiscal year 1981, the Com- ~ up from $49 million in FY-1980, which
mission expects to collect a record $51 represented 68% of appropnated funds.
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Appropriated Funds vs Fees Collected
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