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~4~ ; \~~ UNITED STATES 

~ ~ SECURITIES AND EXCHANGE COMMISSION

'.~ x ~:' WASHINGTON. D.C. 20549 

March 30, 1994

Gary O. Cohen
Freedmam, Levy, Kroll, & Simonds

1050 Connecticut Avenue, N.W.
Washington, D.C. 20036

RE: Mutual Benefit Life

Dear Mr. Cohen:

Enclosed is our response to your letters of March 11, 1994

and February 8, 1994. By incorporating our answer into the

enclosed photocopy of your letters, we avoid having to recite or

summarize the facts involved.

In any future correspondence on this matter, please refer to

our Reference No. IP-2-94.

Sincerel ~ .,,

W'~ 4

Michael V. Wible
Special Counsel
Office of Insurance Products-.

Enclosure
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Mutual Benefit Life
520 Broad Street, Newark, NJ 07102-3184

1-201-481-8169 FAX 1-201-268-4334

Eugene J. Ciarkowski
Vice President—Subsidiary Operations

and Secretary

February 8, 1994

Clifford E. Kir~.c3-:, F.sq.

Assistant Pirec~or

G`~ice o~ Insurance Products &

I:e<<~1 Compliance

Division of Ins-esr.i^ent i•Ianaaement

U.S. Securities anc? F_xcharae Commission

45C - 5th Street, r.W.

koom 10167, Stop 10-6

Washington, D. C. 20549

Re: Mutual 13en~. i,. Fund ("Benefit")

File No. 811-2C~6 attci No. 2-3Ei663

PiBL Growth r u^.c' , Inc . ("Growth" )

File A'e. Pll-35 3 and Pdo. 2-96199

P1AP - Government Func?, Inc. ("PSAP")

File No. 811-3598 and No. 2-78975

Mutual Benefit Variable Contract Account-7

File No. 811-3853 and No. 2-E?6722

I~?ar}:stor. Ir.L•estment Management ("tiar}:stor,")

File No. 801-15899

Reproduced, resigned and

resubmitted at request of

SEC Staff - March 28, 1994.

("vcA-7"j

Green Hill I'ii~ancial Service Company ("Green T:~'_1"1

File I:c. ~C].-8154 and No. 8-15263

First Priority Investrient Cc:;yeratior. ("FFIC")

File No. 801-4466 arc1 P7o. 8-46334

Dear Mr. Kirsch:

~:e are wr~.tir.q, on behalf of the abcve i~ar~ed companies, to request

that t:~e Corimission sta~f iurn~.~h us w, th a letter stating that ~_t ~•:~~1 not

~ec~.r:r~e^ci that the Commission take e:~`o~:cen~er_t or other action against hm~

Gr ~li~ aLove named Companies, i~ A:arl:~t~r. and Green Hill, to the extent

.r~ru r~~', continue to perform under their respective investmen~ ac:viscr~-
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c:OYFET^f-~:+..` ~i71C.iUC~1TlC~ SeT'V1CZ ann P.IaP.'~OEi~E:]?t F;C%~"~~P1P_Zi+S~ d71(~ Principal

unde~ritina acree~*~er.~s (inclucing distributor's anc~ ~~.~e~ ~_creetnents) ,

xaithout further ~Y,are3iolder or interestholder vote. t-?e refer to letters

submitted. to you on behalf of certain of the above Hance companies by

Freedmen, I~P.~•.•, }:roll s Simonds, dated August 2, 1SS1 arc? Auc;ust 23, 1991,

respecti~~el~~, t~ ~-e`lect developments in connectior. 4!lth the appointment of

a Rehabilitator for The P2utual Benefit Life Insurance Cen~par3y ("P4utual

Benefi~ Life"). We are supplementing the ir.rcrr~atior. set forth in those

letters to reflect SLhccque~it developments in connection with the

apnointi~er:t of a Rehabilitator for Mutual Ber:cfit Fife, the `fling by the

~'ehabilitator of a Plan of RFh~_r:~_i~ation (the "Plan") and t1-,e Coniirr..ation

Omer entered by the Superior Court or T~e~•: ~~er.~ey (the "Court") confi~-r:_ng,

ar.:eng other things, the fairr.e=~ end reasonableness of the Plan. The

curYent schedule provides for ir.~~pler:ertztion or "closing" of the Plar.

nr_cc:isc_n_s on _or about April 2°, 1°94._.

t'?~ ra~~e at.tache~' copies of the a~o~~ereierenced letters nor your

convenience as relevant to the factual situations occasic~r,ec: Y,~; the

Rehab~l~r~,tior.. We point out that Directed Sereices, Inc. referred to in

those letters is no lcnger a~~iliated with Mutual Benefit 7.ife anc'~ no

further re?~ef is requested on its behalf.

ĥip letter also further ~t:pr?erien~s discussions held with you and

other c:~enbers of the Commissior_`s sta" at a Meeting held on January 7, 1°94

at your oFfices.
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•. [~i5 c:. :; U7"J`i a':,YV ~ QP. ~~U 1~' ~. ~~ ~ 1991 ~ purst,t~:!;t t'.0 i.}1 P_ J:E?W .J t:i ScV

F':ehabilitation and ~iquidatic,;: T.ct, the Ccurt ertere~ a ter~rc~~a. ;• CiciEr lthe

"Order") imposing restraints and appointing the Co~^r;i_ssior,er or Insurance of

New Jersey as Fehahi'•.itator of P4utual Benefit Lire ~al~ich Urder conferred

certain powers upon the I:ch~ri].i.tator. The Order grants tre P.ehab~litator

"irunediate e~:cJuGi.ve possession anti control o~, and title tc, the business

ana ail of the assets, ccrtracts, causes of action, hooks, recorc?~, her}:

cICCC:UTltB ~ certificates Oi deposit, funds, SECLiTl't1eS OY other iUriC1S aTiG oll

real or personal property of any nature e` f•~utual Benefit [Life]". The

Order directs the Rehabilitator ~o conduct the business of I,:utual Ber•~fit.

L~ f.e and ~~ take such steps as he may de eta a~;propriate to~,ard removing the

cause and conditions that h~•.•c made rehabilitation necessnr~~. '"he Or.cer yeas

contir.uec? h~~ a :>econd Order entered by the Court or. lugust 7, 1991. Codes

of each Order have previously beer. forwarded to you. F,s cr.:~;c~~erec' by the

Orders, tre Fehzhiiitator developed the Plan ana iil.ed it ~~ith the Court on

August 3, 1992 and Fled the First Amended Pla7 on Janu~,r~• l~, 1993. After

extensive conf_irmaticr. hearings dealing with various pr~~~i~icrs of the Plan,

nn T~over^~er ~G, i993 the Court entered an apr~~:~.-_rR Ord ccnf.irriinr,. Order

(the "Confirmation Order"). The Con`iL~~~ation Order, among other thires, (i.)

rlodifiec the First Amended Flan o` reh~r•ilitation of The Mutual Ber_erit Life

Insurance Conpany proposed by the Reh~.h~.J_itatoi, tii) confirmed such Plan, .

as modified, as generally fair and ecuitable to all partner c:i-.0 iiii)

con~r~encec a pravisi~ral liquidation proceec?ir.c? ~,r,air,:=t llutuai Bene=fit Life

effective as o L-lie c~c~ n~ ter.. or about April 29, 1994, cr the trar.s~ctions

contemplated b}~ the FJ_an ("Closing Date") . A copy• e= ~t~~~ Plan leas been

forwardeC tc you rrc~~=~t,sly. Subsequent to the entry c` ~Le Coi~iinr~ation

Order, the FeY:~bi'_~'~a'~or riled the Second AMen~7ec' P1,-~,:, with the Court on
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D@CC'II1bEY 1~~ ~ 1~~'3. '_';:t? Sc'r-nr~ Ti TI?1'1C~2(j P1`3^ c~r:fnmF•c f}iC r'~~?': ~O ~::

provisions ~~~ the Ccr:`i.rM~tion Order.. On Tanuar~~ ~~, 193 the Court issued

an Order approving tl:e '~hirc~ firzPnded Plan which incorporated a nurwer of

tech:iica~ ar;erc~mer.ts into the Plan. These aner,c'sients are not of z material

nature.

Sections 15(a)(4) - and (b)(?) or t:.he Investment Company Act of_ 194C

~ tttL' ~~r~Ct°) require, 1I'1 effect, ~.t!uL ~(jV1SOY'V and underwritine ~c-reerlEiri~;+

rro~~ide, in substance, for them- autor:tatic termination in the even'_ e

assignment. Each of the ayreer~ents involved here so provic~e~.

Sec'..iari '!~:) (4) of the Act defines "assic~rr:etit" to include "any nirect

or indirect transfer or hypott:ecati~n ~f a contract ... by the ass= nor, or

o~ a car~trol].ina block. of the assiar:c•~-' ~ oui:.stancing voting securities };;~

security holder of the assignor." •hole 2a-h provides that a transact~er

that "does not result in a chancre of actual control or mar.agen~ent c~ ar

~ r~-.estr~~en~ adviser to, or principal ui:C'.E:1~i1~tP_Y of, an investment cc~~~an•;"

i = rot. an assignment for purposes of Section 15(a)(4) or (b)(2).

}̂ie questions of whether the appcintr.~ent of Rehabilitator for Mutual

T3erefit r,~_fe Ghould be deemed to cor_sti~ute an indirect trans=er or

hypothecation of the t`zrkstor. arr",. Green Hill advisory and urc'.er~•;~~iting

~greer,:!~r.t=. c:r to re=ult in a change of actual control or manage:r~en~ cf

2,a:-kston and Green Hill that caused each of the agreer.~ents to terr~.ir.~t.e Gnd,

the `uYt.her cuestion e.`. whether shareholcer c~r interestholder ap~ro~,a_ cf

_ th-F--rec~,.~~rccrl~rrts-sho~ilzl lse r~ re~w~-z:--L-c~h:- answered,--in _e`.fect r.-

reaztive by the sta.~~ ~n~ n~ actic~r; rea.ief. was granted in iiy}it~ ~~r the
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der*:~r.~`r«t~_c:~~: tlia~_ the unique situatio:~ ~:.re~,er.t_ec; )~•- the rehnbilitatie^

rroceedin.gs die rat l~re~e:;i abuse= the P.ct was intendtu -~c rcr~,c:c:~- cr create

condition= trot. ~_c';~.•e:.-sei;~ affected the interest of in~-es;.or~. (See letter to

Freedrlan, T•e~~~;, I:roii & Sir.-~ends (Gary O. Cohen, FSC.) from SEC Staff

(Micr~.el G . L•:ible, Esq.) , dated August 23, 1:'91, cony enclosed. )

Since that no-action re?ie~ was gra.rten there has beer sigr.i`ic~r.t and

varied acti~~ity tc craft the Rehabilitation Plan grid ~.t~ several amendments,

as well as much tes~it:~ony during numerous Court proceec~inc~~ resulting in the

Confirmation Order. P_]trcur,}i t}~e Fundamental goal of the rehak~ilitation

proce•~~ina nns not char.gec, the methocs to b~ us?c~ tc• achieve that voal h~~~e

become more clear]• c'efir.e~ ana ~stablistled as set zortY, k~elo~•~.

The plan. is ccnpl.e~: anc: weals with rlany diveise arc; eftFn conflicting

issues to achie~~e it.G c*ce,~ r_` sa`eguarding the interests of'polic;~holders.

Thy Plan is based or the statutory direction to reform ar.d revitalize an

insolvent life insurance cer:p~,r~-, rattier than simply liquidate i:., ~hrcugY~

prompt application of appropriate cc~rective measures. In its siM~lest

terr:s, the Plan provides .for the trar~f.er o` substantially all of the assets

arci liabilities of Mutual Benefit Life to a surviving stock insurance

cornpar.;~, P4BL Life Assurance Corgoratioi, ("t;BLLAC") under an assumption

reinsurance agreement {o~r~inc; Fart ~f the Plan, the transfer o~ tt:e voting

stock o~ i~.I?1:LtsC held by t•?utual Renerit 7.,~ fe tc ~. Stoc}: 'rust establistled by

the Plan having the Corr::~~s~_~rer of Insurance of the State off' I~ew . ersey as

Trustee, tYlE ZE'_t.CT?t1.011 l~f those assets dI1C~ I).c~r?i.~ ~.t.'__C~i lire ~ransTerred by

P•Iutual Benefit Tire tc t?P_I•I,P.0 within a liquid.atinc- trust anc the eventual

liquidaticr. oz I.utuz~_ 3?ene`i ~ Life . f4BLLAC is current ~~.7 ~ ~;~;10'll}~ owned.
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subsidiary of Mutual Eene~~ .:: ~._.`F~ with ~. R~ard of. Directory ~.rrc_n;:r,c3 b;✓ tii~ ,~:..~

Cc~r~r~:i^~;~C~?'?F°Y cf ?nGurance F11Z5.4<3Y~L tc l~rct~ .s:.or~s of the Flan.

Among the asset:.•. ~c Ix=. assuned by t9BLLAC (or its hhc•11~: owneu holding

corporation) are t:utu«i P..enefit. Fife's majority interest in L~r1~:Gter.. Air:ong

the assets to be. retained withir. the liquidating trust anc~ rot tra~isferred

to 1?F~T~I~r 1~ ~~.:J ?.nterest in Green E:ill (formerly mutual ~ene`it Financial

Service Company) . It i~ rot~:wo: r_h~~ t]Zat in connection ~oith the Plun the

L-usin~~s. ~f Green Hill will be wound ur>, (a prc:cess that has already begun)

and that entity will be =iciu~_c~~-:ted. Green Hill had, prior to the

rehaLiii~~iti~n proceeding, been im~~lve~i ii: the origination of various

liriited partnerships arr': The c~`rer and sale of genera 1 sFcur=ties in

additior. to its ar.t~vity as described herein. T_ r. light of the potential for

continued liability for some e their. of`erings a decisier ~:zs msc:e to not

cr^.}7niip 1.-t S. ~?:!5-3.11eG_S_.,_.._..

Markston 1S d2? irre~~mer,t adviser registered U17(iG~ t~':E TI'`~'C'~tment

•Advisers l+ct c~_'' 1~4C a~ici is tl~ie investment adviser to BeneFi`_ and Growth.

Green Hill is a hrorer dealer registered under the Securities E~;change Act

of 1934 and is also registered as an investment adviser. un~er the ~nvestr,~ent

Advisers Act of 1940. Green Hill is the invEstmert adviser to MAP and to

VCA-Z and is the principa'_ t:rdercvriter for Benefit, Growth, I•:P.P and ~~CA-7.

FPIC~ a a:~":Gl~}~ owned subsidiary of f✓IIILLAC, is ur i^~-e~tmert adviser

registered under thF I^vestrte~lt Advisers Act of 194C anc a broYer.-ciealer~

regis*c~-cc t~nr,er i:he securities EY.Ch~7?c~e Act cf ~Q3e.
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It iG gone=e~' that_- !1; 1,F=~ succeed Green Hill as the invc^t~r.~ent

?:C'.'•":_:i~.- '~U I''.~: a:iC1 t0 ~1C.i:-/ cliC aS trot_ ~)1"_]tc]_.1~c ~ L1I?~P_?"~OYlt('Y Of I3enefit~

("rc~;th, A'.P_P and VCA-7 prior to inYlenentaticn of the Plan at~c? continue a~

such f~] 1~~•~.r,c; ~r.~~~ -i~mentation of the Plan, (L} 2.1I~LL~C succeed riutual Benefit

Life as part~~ to a Service Agreement with Benefit, Growth, PiF.P ar..d with

VCF-; following implementation of the Plan, anti (3) tsarkston, as a

=~~.bsic3iary ~f MBLT,AC, cc;~tinue as the investment adviser to benefit and

rYo~•~th ~c;iiowing implementation of tre Plaiz, ~a.ith shareholder or

cor•.tractholder approval not being reeuired because of no C}laI7Qr- ir. actual.

control or r^ ~r,ager;ient o~ Liarkston or FPIC in the unique situation created by

the Plan and the rel~.~ec', reYiabil.it~tioii proceedings.

Zt is not possible to identify- substantially siMilar situations ire

~aliich `he ~+.a~f has Qiven no action relief. mile i;ature of this

rehabilitation: proceeding, involving seizure of ML~tt:ul Benefit Life by a

state regulator Pi~r.suant to statutory author.it}~, judicial oversight of day

to da;~ operation, and signi ic~nt c~ue.~tions of public policy, along with

}ceei: r.,cdi~: interest, is unprecedente~. iacu~e~er, although the factual

circumstances may differ, tt,e staff_ has Given no action relief where a

registe?-ec? investment adviser transferred its advisory contracts t~ another

cor~or~.tion owned by the same controlling shareholders (See Spears, Ben~a.?~,.

Salonon S~ Farrell, Inc-. ~~aruaz~y 21, 1986) ; where as a result c` u corr~orate

I'2C~YC7~J',? ̂ i.~:ir•`t {:rlf~T'~ WdS the liquidation o'.I:C ~i 2.Il~rf?Y' ()~ dSS2tS from CITE'

adviser entity to arcther Domed by the sane controiiir~g per:-on (See

Ter~pl.el-~r: Tr,-;~s`_rn~nt Counsel Ltd. , January ~~, l~~'F) ; where as a result cf

changes in JaPar.~~e law a transfer cf advisory respoiisibilit~~ was made from



ore entity t~ ~r~t.r:c:r ~,c;•~ ~>ory entity under commer. cortrc_ !GPe rlikke

Interne+.~.~r~.? C~~,~.t~l I~.ara5err~ent Co. , Ltd. , i;ay 1, 1 87) .

The s"r.7e rationale would apply in those circumstances. Control of

r~BL~AC, as ~oith Mutual Benefit Liie, remains with the Commissio:,er cf

Insurance o` I:ew Jersey pursuant to state statutory guidelines and judicial

oversight. The principal advisory personnel at both tsar}cstor ~.r.~ FPIC, as

the succe~~or to Gz•eeri F~iil, remain unchanged. llie r~aragentent committee at

Markston remaiii~ ur.cl~anaed. At FPIC a majority o~ the principal offices and

directors held sim?1Gr pcsii.ions at Green Hill. (Because o~ an impending

change in the location of the principal offices of Greer: Hill to P1ew Jersey,

t}lP principal office lcc~ticr_ c~` PPIC, certain of the Green Hiii prir.ci~al

o=ficers and directors, but none o~ the ad~~i~ory personnel, have determined

not to relocate. Advisory personnel of FPTC are employees of Mutual Benefit

Life and will become emplr,}:~e~ of MBLLAC on the Closing Date.)
_ _

In our view the situatic^r; d~scri)~ed do not constitute a cr_~r~ge of

c3Ctl1~~ CCi11LY01 OI" maracement Of the 1IlVZS~I~1~_1:~ =~~'i.~Or ~a ~~• tc result Ili X711

assignment of its adviscrc cor.~rr,ct nor are the abuses the Act is inter.~ed

to eliminate present.

Regarding 1:arY.stor,, k~e do r.•ot believe that the Lr~rs~er cz the comr.;cn

voting stock cf the rla o~-~.tv pa:-tner of t~larkstor, to P`ELT:7~C u~,cie -~ the unique

situation cleated ht• the Plan and the relate reh~bii_tation proceedings

should be deemed to CGIESL~~u+e ~n assignment of the inve~tr~:er.'. ~:civiso~y

---~,~r-c~~;t~-r~'~ ~.~r:~+—ch~nae ~f act-u~l contr-ol~r--i*:~ruSEr}er~t Yeas--o-c-e-ur-r-e~, tie-r-e~y - —
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~ satis~ying the requiremer,t~ c= ri~?~ ~a-F ur:der the Act. *Ior ~., it ~:;.

"~~:;;rrr~Fr_t" a~ defined in Section 2 (a; '~) c~~ the P.ct.

E~.~en ~ f it were determined that the `ru~~:>~er of the common

voting stock of the majority partner of P9arkstor_ to MBLLAC under t}~e terr:s

of tl~e Plar constitutes an assignment cif tl-,c investment advisory agreement

so as to adversely inpact the ne-action relief granted August ~3, 199i to

f~:arb:stoi: ~.r.~? the other companies set forth (e=:c~uding FDIC which was not

then in existence) , Sr~~~Er.~laPr ~~oting on a new advisory a.greer~ei~t should

not. be r.equired.. There will be nn char.ge ~r. the teens of advisory or

c'.istribution agreements, nc char,ae in fees or expenses borne '~;~ ~l.e

investr.:ent companies, and no less sol~~er:c~~ cr the adviser anc underwriter.

Even if the proposed trnnsfer ~f r.-esror.=ibility from Greer: Hill to

FPIC for providing underwriting services to benefit, Growth, MAP and VCF,-7,

were deemed to involve a nett c. CT'_'E?P.T`1PP.t~ the Act wculd nct reouire any

a~pro~=~.--, othr;r than that of each entit;-'s Eoard of Directors, including a

majority o:. the disintere~t~~'. d?secters.

Regarding the transfer of responsibility from Green ?:ill to FPIC for

investment a.c?~-isory services to DiAP and to VCA-7 under tl~e unique situation

created by the P1ai~ ar~u the related Rehabi:litati~~n p~cceFc~i.ra~, we do not

~~I.1G'VP than ~t~cr Z.C:tiGil C:UI1S~~1tl;tt2S dri assignment Gi Ll:e ~ r~-•~~stment

advisory ac?reer;ert causing' a termination of such ~.c~•ee~ent or requiring 'a

shareholder or ir.t-~:re~tr,cider vote. Even if such action cor.s~itutes an

~ss.ignmcrt, we do nct believe that shareholder_ or ~.ntPrestholder voting nn

Elie r.e~,~ agreement shoulc be Y'EC1liiYPC7..
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t7ith both I^.arkstcr. Ord. FFiC tre E~~rc~ ~f DirPct~:-~ ~Y 1'.=racc?~r-r•*

~:C>T.U:11~'~C(?. c~ .`> t}:P case P]dV be, Of BereFit~ C~l`Uti'L}':~ I'cAF anc Vl.ii—~~ lllCiUCil)1C~

a naiority of the disinterested director or. coru~ittee meriher~ of each, will

hu~•e_ ccr,sidered the facts and c'rcuristatices and have taken such actier.s z~

the~~ deer: ap~>ropriate in light of those facts anc3 circumstances. Part ~f

that action is the annual e~~aluation required by Section 15(ci of the P.ct

anc? t.re er.r;ual -approval required by Sections 1~(a) f2.) and J.5(b)(1) of the

Act. One such fact is the a:~ailability of staf~ no-action ~E'•~ef.

1̀ _rcitioriaily, the investment companies er~~~liasi~e that a solicitation

~f ~harehelders or interesthc?der approval of new agreerner.t= ccul~ a)c~

prec~nitute r.iass redemptions with adverse censec~ucnces for net only the

investment coripanies, but also the shareholders or inte?-esthclders. Such

consequences coulc? 1 P.C~,_LiGE' ir~raediate disposition oz porifo_io _nvestments to

genera¢e c«slz reaemption proceeds, dislocation of investment programs and

1-iigher expense ratios for remainir.e~ shareholders or interestholders, t•iutual

Eer,efit Life's situation receivcc ~•~~cespread publicity which, Lr:+ortunateiy,

precipitated a "rui: cr. the bank." The. innestrrent cor^p~.r_ies, w-hiie mindful of

their oblicutior.~ to redeem, respectfully suhrn=t that a proxy statement

describing a highly technical terriination of adviGory a.nd underwriting

agreements could, under the uncertain circur.:stai~ces here, contribute to

t}iouglltless and needless rederlptien;'.hat could not he ir. the hest interests

er '_he =_^~-F~t.mert companies o.r thei~~ :;haicl;olcers or interesthc~cie7~~.

In conclusion, for tY;e ~orcRo~r1<~ masons hasec3 upon the uricuF

______: —_~zt-uaticr.,-4~ res~~ctf.~rl~s~bm=t—t-1~~~rt-hcCcrr::i~i~r_—staff--should gram-tli~ __ __.__—
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`~ nn-action relies recr~F~tFc'.. t'°r, ~o~ul~', a~~}~rEciate a respor_s~: ~:s~ s;rc : r..

pessiL-•' e k,ut ir. ro event later Llia~i Jiarcl~~ '_• , ] ~~~~~ .

1̂;is ietLer follows up a meetir:g };e _r, with you and certain other

r:,erber.~ rf the staff on January 7, 199` at wt.ich the matters set ~ortl-~

liErein were discussed. Please ca'_i rie or. Gary O. Cohen ((202) 457-S1C'?) at

rrcedr+~r•. bevy, Kroll &Simonds Ghculc? yvu wish to discuss this matter.

V rye truly u~~,.-~,.

E •q,ene ~. Ciarkc~~a~l:_

~~ce F,r'e~ident - Subsidiary Operatiara.

~r:d Secretary

EJC:ap
Fnclo~.ures {~)

cc: Frank D. Casciano, E,q

Gary 0. Cohen, rsa.

~~7ende1l P•i. Fay-; a, r~q.

I•Sr. Rok~ert L. Dorse;~

I•lichael t'. ~•:ih~:e, Era. ,,

Charles C. Sprague, Esa.
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Mutual Benefit Life
520 Broad Street, Newark, NJ 07102-3184

1-201-481-8169 FAX 1-201-268-4334

Eugene J. Ciarkowski 
March 11, 1994

Vice President—Subsidiary Operations
and Secretary

BY HAND DELIVERY

Wendell M. Faria, Esq.

Deputy Chief

Office of Insurance Products &

Legal Compliance

Division of Investment i~lanager~er.t

U.S. Securities and Exchange Commission

450 - Sth Street, N.~~7.

Room 10167, Stop 10-6

Washington, D. C. 2G549

Re: Mutual Benefit Fund ("Benefit")

File No. 811-2046 and P:o. 2-36663

tiBL Giowth Fund, Inc. ("Growth")

File ro. 811-3593 and No. 2-9Eloc

NI11P - Government Fund, Inc. ("NAP")

File No. 811-3548 and No. 2-7897

Mutual BenPf~+._ ~'ar-ahie Contract Account-7 ("VCF~-?"?

File No. 811-3853 and No. 2-86722

Plarkston Investment Management ("t•iarkston")

File Ito. 801-15894

Green Hill Financial Ser~-ice Company ("Green Hill")

File No. 801-8154 and No. 8-15?.h3

First Priorit~~ Investment Corporation ("FPIC")

File PIo. 801-44696 and No. 8-46334

Dear Mr. Faria:

At the Commission staff's request, we are writing to supplement our

letter to you dated February 8, 1994. Our letter requested, on behalf of

the above named companies, that the Commission staff furnish us with a

letter stating that it will not recommend that the Cor.~rtission take

enforcement or other action ii Markston and Green Hill, to the e~:tent
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required., continue to perform under their respective investment advisory

agreements (including service and management agreererts) and principal

underwriting agreements (including distributor's and sales agreements) as

subsidiaries of DIBL Life Assurance Corporation_ ("MBLLAC"), the successor tc

Diutua.l Benefit Life Insurance Cor~PanS~ in P.ehabilitation ("Mutual Benefit

Life") under the Mutual Benefit Life rehabilitation proceedings, with FPIC

succeeding to those functions and responsibi]_;ties currently performed by

Green Hill upon compliance by FDIC with all state licensing and registration

requirements either prior to or subsequent to im~lertentation of the

Rehabilitation Plar. (the "Plan"). Additionally, MPLLAC would succeed Mutual

Benefit as party to Service ArreeMents with Benefit, Growth, P".AP and VCA-7

fo'lo~~:_r,r. implementation of the Plar,. Performance of the respective

ùnctions would continue without further. shareholder or interest.holder vote.

These transactions, as described in greater detail in our February 8tr

.letter, are a result of the highl}~ unusual circumstances created by the

state rehabilitation proceeding involving b7utual Benefit Lire.

In that regard we wi~l,: tc supplement our letter to note that the

transactions referred to above do not present the abuses that the Investment

Company Act of 1940 (the "Ac~") is intended to eliminate. The legislative

is`ory ofSect-ion1-(b~(-6)--~~t~~Act~haRsttrat-Congress-was-concerned with

"the widespread 'trafficking' in advisory and underwriting contracts prior

to 1940, whereby frequent changes in investment company managements took

place without the consent, and sometimes even without the knowledge, of the

public security holders." (Report of the Securities and Exchange Corunission

on the Public Policy Implications  of Investment Company Growth, H.R. Rep.

tJo. 233?, 8 th Cong., 2d Sess. 150 (1966).) The requirement that advisor}
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and underwriting agreements provide for termination on their assignment was

one of the remedies Congress auopted to eliminate the abuseG groti~ing out of

these practices.

The transactions referred to above do not present any of the abuses

associated witr. tra~~~cY.ing in agreements. The trar_sactions will be

effected in connection with the implementation of the Plan ordered by the

Superior Court of Neti• Jersey and carried out by the Rehabilitator under the

Co'urt's Con~irma.tion Order, as described in our February 8th letter. The

Rehabilitator is the ComriissioneY o` Insurance of New ~7ersey, who is

charged, under the insurance law of New Jersey, with the supervision of

r7utual Benefit Life. The kehat,ilitato.r was appointed by the Superior Court

of New Jersey and i~ responsible, on his oi~icial bond, for the proper

administration of all assets coming into his possession or control. The

impleMer.tation of the Confirmation Order by the Rehabilitator, including the

trar_s~ctions referred to above, will im-olve no sale or purchase of advisory

or underwriting contracts. In addition, such implementation ana

tran~~ctions will generate no finder's fee or coririission or other pecuniar~~

gain to anv company or individual person, particularly any amour_t that could

be recouped from the investment companies tc the disadvantage of

shareholders.

The transactions referred to above, including the succession of FPIC

for Green Hill as either investment adviser or distributor, as appropriate,

are solely incidential to the implementation of the Plan and the Court's

Confirmation Order and. do not involve the trafficking in advisory and

underwriting agreements that the Act way intended to eliminate.
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Should you wish to discuss this matter, please cell me or Gary O.

Cohen, Esq. ((201) X57-5107) at Freedrlan, Levy, Kroll & Simonds.

Very truly yours,

~'

gene ̀ J. Ciarkoorski_

Vice President - Subsidiary Operations

and Secretary

EJC:ap

cc: Frank D. Casciano, Esq.

Gary O. Cohen, Esq.

Mr. Robert T. Dorsey

P~ichael V. ~•7ible, Esq.

Charles C. Sprague, Esa.

ti:
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RESPONSE OF THE OFFICE OF

INSURANCE PRODUCTS Our Reference No. IP-2-94

DIVISION OF INVESTMENT MANAGEMENT Mutual Benefit Fund et al.

Your letters of March 11, 1994 and February 8, 1994, request

our assurance that we would not recommend enforcement action to

the Commission if the entities described in your letters continue

to perform under their respective investment advisory agreements

(including service and management agreements) and principal

underwriting agreements (including distributor's and sales

agreements) (the "Agreements") without further interestholder or

shareholder vote.

On July 16, 1991, the Superior Court of New Jersey entered

an Order appointing the Commissioner of Insurance of New Jersey

as Rehabilitator of Mutual Benefit Life Insurance Company

("MBL"). In response to the appointment of the rehabilitator,

certain entities affiliated with MBL sought no-action assurance

from the Division's staff with regard to the status of their

investment advisory and principal underwriting agreements. By

letter dated August 23, 1991, the staff provided such assurance,

which permitted the entities to continue to perform under their

respective investment advisory agreements and principal

underwriting agreements without further interestholder vote.

Because of certain events that have transpired recently in

connection with the rehabilitation of MBL, your letters now seek,

similar no-action assurance with respect to the Agreements. Your

letters indicate that pursuant to the Rehabilitation Plan, MBL

will transfer substantially all of its assets and liabilities to

a surviving stock insurance company called MBL Life Assurance

Corporation. As described more specifically in your letters,

this transfer arguably could be deemed to effect an assignment of

the Agreements under Section 2(a)(4) of the Investment Company

Act of 1940 (the "1940 Act").

Based upon the facts and representations set forth in your

letters, and without necessarily agreeing with your legal

analysis, we would not recommend enforcement action to the

Commission against Mutual Benefit Fund, MBL Growth Fund, Inc.,

MAP-Government Fund, Inc., Mutual Benefit Variable Contract

Account-7, Markston Investment Management ("Markston"), Green

Hill Financial Service Company ("Green Hill"), and First Priority

Investment Corporation, pursuant to Sections 2(a)(4), 15(a)(4),

and 15(b)(2) of the 1940 Act, if Markston and Green Hill, to the

extent required, continue to perform under the Agreements without

further shareholder or interestholder vote. Because our position

is bayed on the facts and representations in your letters, you

should note that different facts or representations may require a

[Pub. Avail.: March 30, 1994] 
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different conclusion. Further, this response expresses the
Division's position on enforcement action only, and does not
purport to express any legal conclusions on the issues
presented. ,~/

(~'~sd~C°tr~~.~.~
C. Christop r Spragu
Senior Counsel

~J The Division declines to express an opinion on whether the
facts and circumstances presented in your letters would satisfy
Rule 2a-6 under the 1940 Act. .See Investment Company Act Release

---- Na.—~0-80~ (Aug.-6-,---19-'~9-)-,—note5-.---




