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February 6, 2008

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street, N.E.

Washington, D.C. 20549

Re: Shareholder Proposal of the American Federation of State,
County & Municipal Employees, Employees Pension Plan for
Inclusion in E‘'TRADE Financial Corporation’s 2008 Proxy Statement

Ladies and Gentlemen:

We are counsel to E“TRADE Financial Corporation, a Delaware corporation
(“E'TRADE” or the “Company”). E*'TRADE has received a proposed shareholder resolution -
(the “Proposal”) and supporting statement from the American Federation of State, County &
Municipal Employees, Employees Pension Plan (“AFSCME?” or the “Proponent”) for inclusion
in the proxy statement (the “2008 Proxy Statement”) to be distributed to the Company’s
stockholders in connection with its 2008 annual meeting of stockholders. The California State
Teachers’ Retirement System and the North Carolina Equity Investment Fund Pooled Trust (the
“Cosponsors”) have notified the Company of their intent to cosponsor the Proposal.

Pursuant to Rule 14a-8 under the Securities Exchange Act of 1934, as amended (the
“Exchange Act”), we request confirmation that the staff of the Division of Corporation Finance
(the “Staff”) of the Securities and Exchange Commission (the “Commission”) will not
recommend any enforcement action if, in reliance on Rule 14a-8(i)(8), E*TRADE excludes the
Proposal from its 2008 Proxy Statement.

Pursuant to Rule 14a-8(j), we have enclosed six (6) copies of this letter and the Proposal.
Also in accordance with Rule 14a-8(j), copies of this letter and the Proposal are being sent on
this date to the Proponent and the Cosponsors, informing the Proponent and the Cosponsors of
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our intention to exclude the Proposal from the Company’s 2008 Proxy Statement. E‘'TRADE
intends to file its definitive 2008 Proxy Statement with the Commission no earlier than April 28,
2008. Accordingly, pursuant to Rule 14a-8(j), we submit this letter not less than 80 days before
the Company intends to file its 2008 Proxy Statement.

The Proposal and Supporting Statement

The Proposal and the Proponent’s supporting statement are as follows:

The Proposal

RESOLVED, pursuant to Section 7.02 of the Bylaws of E*TRADE Financial Corporation
(“E*Trade™) and section 109(a) of the Delaware General Corporation Law, the stockholders
amend the Bylaws to add the following Section 2.15:

“The corporation shall include in its proxy materials for a meeting of stockholders
the name, together with the Disclosure and Statement (as defined below), of any
person nominated for election to the Board of Directors (“Candidate”) by a
stockholder or group thereof satisfying the requirement of this section 13 [sic]
(the “Nominator”), and shall allow stockholders to vote with respect to such
Candidate on the corporation’s proxy card. A Nominator may nominate up to two
Candidates for inclusion in the proxy statement for a meeting, unless more than
one Nominator seeks inclusion of Candidates, in which case (a) each Nominator
may include only one Candidate and (b) Candidates will be included in the order
in which the Nominator satisfies the requirements set forth below, until the
number of Candidates nominated by Nominators equals (i) 50% of the Directors
to be elected at the meeting minus (ii) one.

A Nominator must:

(a) beneficially own 3% or more of the corporation’s outstanding
common stock for at least two years;

(b)  provide written notice received by the Secretary within the
time period specified in Section 1.08 of the Bylaws; such
notice shall contain (i) with respect to each Candidate,

(A) the information required by Items 5(b) and 7 of SEC
Schedule 14A and (B) such Candidate’s consent to being
named in the proxy statement and to serving as a director

if elected; and (i1) with respect to the Nominator, the
information required by Items 4(b) and 5(b) of Schedule 14A
(with separate disclosure for each stockholder in a group) (all
disclosure in this section 13(b) [sic] is the “Disclosure”); and
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© execute an undertaking that it agrees to (i) assume all
liability arising out of any violation of law or regulation
in connection with the Nominator’s communications with
stockholders of the corporation, including the Disclosure;
(11) to the extent that it uses soliciting material other than the
corporation’s proxy materials, comply with all laws and
regulations relating thereto.

The Nominator may furnish a 500-word statement by [sic] in support of each
Candidate’s election (the “Statement”), which the corporation shall include in
the proxy statement. The Board of Directors shall adopt a procedure for timely
resolving disputes over whether the Disclosure and Statement comply with SEC
rules, including Rule 14a-9,”

Supporting Statement

We believe that E*Trade’s corporate governance will benefit if stockholders are
empowered to nominate director candidates. We contend that the current board mismanaged risk
in our company’s mortgage portfolio and asset-backed securities. In 2007, E*Trade reported a
$58 million loss for the third quarter, and shares have lost over 80% value. Additionally, the
SEC has initiated an inquiry into E*Trade’s loan and securities portfolios.

We urge stockholders to vote for this proposal.

Grounds for Exclusion: Rule 14a-8(i)(8) — The Proposal Relates to a Procedure for
Nomination or Election for Membership on the Company’s Board of Directors

Rule 14a-8(i)(8) (the “Rule”) provides that a proposal may be excluded from a
company’s proxy statement if it “relates to a nomination or an election for membership on the
company’s board of directors or analogous governing body or a procedure for such nomination
or election...” (emphasis added). The Commission has stated that the “procedures” that may be
excluded from a company’s proxy statement pursuant to Rule 14a-8(1)(8) include those “that
would result in a contested election either in the year in which the proposal is submitted or in any
subsequent year.” Shareholder Proposals Relating to the Election of Directors [Final Rule],
Exchange Act Release No. 34-56914, at 17 (Dec. 6, 2007). The italicized clause, added to
Rule 14a-8(1)(8) by vote of the Commission on November 28, 2007, codifies the Commission’s
longstanding interpretation of the Rule, pursuant to which it has permitted companies to exclude
from their proxy statements shareholder proposals that would amend a company’s bylaws to
provide for circumstances under which shareholders may nominate director candidates to appear
on a company’s proxy ballot as alternatives to the candidates nominated by the board of directors.
This amendment eliminates the uncertainty and confusion resulting from a decision of the United
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States Court of Appeals for the Second Circuit that did not defer to the Commission’s
longstanding interpretation of the Rule.!

As the Commission stated when the Rule was proposed in 1976, “the principal purpose of
[Rule 14a-8(i)(8)] is to make clear, with respect to corporate elections, that Rule 14a-8 is not the
proper means for conducting campaigns or effecting reforms in elections of that nature, since
other proxy rules ... are applicable thereto.” Proposed Amendments to Rule 14a-8 Under the
Securities Exchange Act of 1934 Relating to Proposals by Security Holders, Exchange Act
Release No. 34-12598, at 23-24 (July 7, 1976). In its application of Rule 14a-8(i)(8), the Staff
has permitted companies to exclude any shareholder proposal that may result in a contested
election. For purposes of Rule 14a-8, the Staff has considered that a proposal may result in a
contested election “if it is a means either to campaign for or against a director nominee or to
require a company to include shareholder-nominated candidates in the company’s proxy
materials.” Shareholder Proposals Relating to the Election of Directors [Proposed Rule],
Exchange Act Release No. 34-56161, at 9 (July 27, 2007). The Commission’s recent
amendment to Rule 14a-8(i)(8) is consistent with its proposal of 1976, and with the Staff’s
longstanding interpretation of the election exclusion.

For the past decade, since 1998, the Staff consistently has granted no-action relief
pursuant to Rule 14a-8(i)(8) in connection with a company’s exclusion from its proxy materials
of a shareholder proposal seeking to require the company to establish procedures for the
inclusion of shareholder nominees in the company’s proxy materials when such procedures
might result in a contested election. See Exchange Act Release No. 34-56914, at 8. In particular,
the Staff repeatedly has granted no-action relief to companies seeking to exclude shareholder
proposals substantially identical to the Proposal. See, e.g., AOL Time Warner Inc., SEC No-
Action Letter (Feb. 28, 2003); Eastman Kodak Co., SEC No-Action Letter (Feb. 28, 2003);
ExxonMobil Corp., SEC No-Action Letter (Feb. 28, 2003); Sears Roebuck & Co. (Feb. 28,
2003); Citigroup Inc., SEC No-Action Letter (Jan. 31, 2003) (all providing that the Division of
Corporation Finance would not recommend enforcement action to the Commission if the
company were to omit a shareholder proposal that would amend the bylaws to require the
company to include the name, along with certain disclosure and statements, of any person
nominated for election to the board of directors by a stockholder or group with beneficial
ownership of 3% or more of the company’s outstanding stock).?

! American Federation of State, County & Municipal Employees, Employees Pension Plan v. American
International Group, Inc., 462 F.3d 121 (2d Cir. 2006).

2 AFSCME, the shareholder proponent of the 2003 proposal at Citigroup, sought Commission review of the
no-action relief granted to Citigroup by the Division of Corporation Finance. The Commission declined to review
the Staff’s no-action position under Rule 14a-8(i)(8). See letter from Jonathan Katz, Secretary of the Commission,
to Gerald W. McEntee (Apr. 14, 2003).
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The Proposal is precisely of a type that may be excluded pursuant to Rule 14a-8(1)(8). It
mandates that E‘'TRADE’s Board of Directors (the “Board”) include in its proxy materials the
name, together with certain disclosures and a supporting statement, of any person nominated for
election to the Board by a stockholder or group of stockholders satisfying certain requirements,
even though the Board, in the exercise of its fiduciary duties, may not support the nominee.
Under such circumstances, the Board also would propose its own qualified nominee for each
position to be filled at the meeting.> This would result in a contested election for each such seat,
which Rule 14a-8(1)(8) and the long line of no-action letters clearly seek to avoid. Indeed, the
Proposal provides that the Company must include in its proxy materials stockholder nominees
for as many as fifty percent (50%) of the number of directors to be elected at the meeting, minus
one (1). Thus, in any year, the Proposal could subject nearly half of the positions to be filled at
the annual meeting of stockholders to contested election.

It is important to note that E'TRADE already encourages the Proponent, the Cosponsors
and other stockholders to submit the names of qualified director candidates to the Company’s
Corporate Secretary for consideration by the Company’s Nominating and Corporate Governance
Committee. Moreover, the Commission’s proxy rules, and in particular Rule 14a-12, provide a
means for stockholders to propose their own nominees separately from the proxy statement
distributed by the Company. These are the appropriate methods for stockholders to propose
board nominees both in the view of the Commission for more than thirty years since the issuance
of Exchange Act Release No. 34-12598 and the Staff’s consistent no-action positions for the past
decade.

For the reasons described above, we believe that the Proposal properly is excludable from
E*TRADE’s 2008 Proxy Statement pursuant to Rule 14a-8(i)(8) because it relates to a procedure
for nomination or election to the Company’s Board of Directors.

? Each of the nominees proposed by the Board must meet the qualifications set forth in the Company’s
Corporate Governance Guidelines and be recommended by the Company’s Nominating and Corporate Governance
Committee.
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We respectfully request that the Staff confirm that it will not recommend any
enforcement action if the Proposal is excluded for the reasons described above.

E*TRADE anticipates that its 2008 Proxy Statement will be finalized for printing on or
about April 21, 2008. Accordingly, your prompt review of this matter would be greatly
appreciated. Should you have any questions regarding any aspect of this matter or require any
additional information, please call the undersigned at (650) 752-2001.

Please acknowledge receipt of this letter and its enclosures by date-stamping the enclosed
copy and returning it to the undersigned in the enclosed, stamped envelope.

ly yours,

Ve
Daniel G. Kelly,%d/
cc: American Federation of State, County &

Municipal Employees, Employees Pension Plan
California State Teachers’ Retirement System
North Carolina Equity Investment Fund Pooled Trust
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night Mall aRC AS0C0
E*TRADE FKigancial Corp.
. 135 East 57% Smt&il“ Floor ,
. New York, New York 10022 K .
Aftention: Ruogsell S. Blmmr, General Counsel and Cozporatc'Seu'mry

Dear Mr. Elmer:

On behslf of the AFSCME Employess Pension Plan (the “Plan™, I
write (o give notice €hat pursuant to the 2007 proxy statement of
B*TRADE Finzncial (the “Company”) and Rule 14&-'&1;!16&: t;xefecum;:

_ Exchange Act of 1934, the Plan inwends to present the attached propo
(the “Propoval™) at the 2008 ‘annua) meeting of shireholders (the “Amnval
Meeting™). The Plan is the benefrial owner of 2,300 shares of voting.

. corimon stock (the “Shares”) of the Comppny, and has held the Shares for

over onc year. In addition, the Flan intends to-hold the Shares through the
date on which the Anmual Meeting is held. : .

* The Proposal is atteched. I rcpresent that the Plas or iw agent
iatends to o ear in person orbyproxyattheAmual}\d:eehngﬁopmmt-
the Pmpos:{p! declare that the Plen has no “material mtmf’ other than
that belived to be shared by stockholders of the: Company generally.
Please direct all questions or correspondence regarding the Proposal’ to
Charles Jurgonis at (202) 429-1007. ) )

Sincerely,

A2

Exnclosure

o American. Federation, nj_smi,cgunty and Municipal .Emplh;:im,AFL-Cl(

. o TEI A0 TRAIS RAX 7203 Seemct, N, s OC. 20065487
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on. 7. Finamelal .

RESOLVED, pursoant to Section, 7.02 of the Bylaws of E¥Trade Financia .

Corporation (“E*Tradc”) and section 109(s) of the DW General CQrpogaﬁmIzw, _
the stockholders ammqmemdamtoadd.thcfonowmgSa_mpnz.ls:' :

¢ uo:pmnﬂonshaum&udcinhspmxymatuialsfwameaﬁngohmddmldm
ﬁmmmﬁmmmmmsmm(mmw,ofw
person nominated for election to the Board of Directors (“Canﬂtdzgrg") bys
stockhnlder or group thereof satisfying the requiremeants of this section 13 (the
“Nonﬁnawﬂ,andshananowsmckboldmmvmv&mrwpeamsnchwdm. e
on the corparation’s proxy card. -ANomha@tmynomjn:.ahe@tom Ca
Candidat&sforinclusioninthnpmxymmmmtforameeung,pnlessmogehdqm

one Nominator seeks inclusion of Candidates, in whiclg case (a) cach Nominator
mayinotudeonlyoneCandidntemd(b)Candidateslwxllhemchdedm.thsordet |
in which the Nogninator satisfies the requirements 3¢t forth below,vmtilthe - -
sumber of Candidates pominated by Nominstors equals () 50% of the Directors B
10 be elected at the meeting soinus (B) one, | ' . ‘

A Nominator mst: ' e
(2) beneficially owd 3% or more of the corporation”s ouumdingfppmnwn
stock for at least two years; - .

b) provide written notice received by the Secretary within the time period
® specified in Section 1.08 of the Bylaws; such notice'skiall contain {f)
with respect to each Candidate, (A) theinfomanom_aqwedby Itesns
5(b) sad 7 of SEC Schadule 14A and (B) such gmdldato:s conseat to
being named in the proxy statement and_toser\{mgasadxrecmr:f
"~ elected; and (if) with respect to the Nomiriator, the information

. required by-Items 4(b) and 5(b) of Schedule 14A (with separate
disclosure for cach stockholder in a group) (all dsclosure in this .

. section 13(b) is the “Disclosure™); and . .

(c)execuman,unda-mﬁngd:atitagmto(i)assumeallﬁabﬂij:yuhhg . . ’»
* out of any violation of law or regulstion in commection with the - T r=
Nominator's comspunications with stockholders of the corporation, '
including the Disclosure; (if) to the cxtent it uses soliciting material .
other tham the corporation’s proxy matezials, vomply with 2ll laws and
regulations relating thereto. T

The Nominator may farnish 8 500-word statement by in‘support of emh A
Candidate’s eJection (the “Statement™), which the corporation shall include inthe
proxy statement. Thie Board of Directors shall adopt a procedure for ﬁm?ly o

© resolving disputes over whether the Disclosure and Statement cemply with SEC
rules, including Rule 14a-9," . . :

.-t - 1L E W e e “itt o
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SUPPORTING STATEMENT

" Webeliave *Trade’s corporate governanoe will benedit if stockholders are .
emowge‘:lmnmﬁ?:gﬁi‘fwtm candidates, We contend that the wra:xbonr’d_ .
mismansged dsk in our company’s mortgage portfolio andq.ssat—backzdsecmn:m In
2007, B*Trade reported 2 $58 miltion loss for the tird quartes, and shares have lost over
80% value, Addiﬁonally,&eSEChasiniﬁatedaninqlmyinto E*Trade’s loan and
securities portfolios. ) \

P " Wo urgs stockholdess o vote for this proposal.

s M " .
e s ey e R L L] P oee e ememmmay e oaees TG
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EMPLOYEES PENSION PLAN

December 13, 2007
t Mai 2) §26-2803
R*TRADE Pinancial Corp.
135 Bast 57" Street, 317 Floor
New York, New York 10022

Aftention: Russell S. Elmer, General Counsel and Corporate Secretary
Dear Mr. Elmer: |
i “Plan™), I
£ the AFSCME Employees Peasion ?Ian (the “P 2
write to?mb:igilf)%u with verified proof of ovfnershtp from the Plgm s
custodian, If you require any additional information, please do not hesﬂate
to coatact me at the address above. :

Sincerely,

Plan Secre ‘@

Enclosure

-.Amarican Federation of State, County and Municipal Employaas, AFL-Cl

saape TEL (0% 7758141 RAX (202) 7854606 1625 L.Surecc NIV WasNngean, IL.C, 20084.5687
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imm 314
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December 13, 2007
Lonita Waybright
AFS.CME,
Benefits Administzator
1625 L Stest NW.

Washington, D.C. 20036
Re: Sharebolder Proposs) Record Letter for E-TRADE (cusip 269246104)
" Dear Ms Waybright:

Bank and Trust Company is Trustes for 2,800 shares of E-Trade comuuon
f::cli ?\‘:ﬁtfor the benefit of thei:\modan Federation of sm_e, County and Mmlx:;ple
Employees Peasion Plan (“Plan™). The Plan basbeen a beneficial ouwner of at least 1% or
$2,000 in market value of the Corapany's common stock continnously for at least onc
year prior 1o the date of this letter, The Plan continues to hold the shares of E-Trude
stock.

As Trustes for the Plan, Stats Streot holds these shives at its Participare Account at the

Depositary Trust Company ("DTC"). Cede & Co., the nominee name at DTC, is the
record holder of these shares.

If there are sny gquestions cooceruing this matter, pleass do not hesitate to contact me
directly. :

@-uw
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American Federation of State, County & Municipal

Employees
1625 L Stroet, NW, Washington, DC 20036

R

We Male America Hap,

Office of Pension Investment Policy
(202) 223-3255 Fax Number

Date: December 3. 2007

To: Russell S. Elmer, General Counsel and Corporate Secretary

From: Richard Ferlauto, Dirsctor — Corporatc Governance and Pension Investmexnt

Fax: (212) 826-2303

Number of Pages to Follow: i

Message: Foryour information. AFSCME Employce Pension Plan proposal for
presentation at the 2008 Annual Sharcholders Meeting.

-»

PLEASE CALL Sabrina Hill at (202) 429-1228, IF ANY PAGES ARE MISSING.
Thank You,
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HOW WILL YOU SPEND YOUR FUTURE?

California State Teachers®
Relircment System

Investments

7667 Folsom Blvd,, Ste. 250
Sacramento, CA 95826

(916) 229-3723 Fax {916) 229-0502
cailman@calstrs.com

December 20, 2007

Mr. Russell S. Elmer

General Counsel and Corporate Secretary
E*TRADE Financial Corp.

135 East 57" Street, 31 Floor

New York, New York 10022

Dear Mr. Elmer:

~ On behalf of the California State Teachers® Retirement System (CalSTRS), I write to give

notice that pursuant to the 2007 proxy statement of E*TRADE Financial (the
“Company”) and Rule 14a-8 under the Securities Exchange Act of 1934, CalSTRS
intends to cosponsor the attached proposal (the “Proposal”) submitted to the Company
under separate cover by the AFSCME Employees Pension Plan for consideration at the
2008 annual meeting of sharcholders (the “Annual Meeting”). CalSTRS is the beneficial
owner of 1,334,838 shares of voting common stock (the “Shares™) of the Company and
has held the Shares continuously for one year from the date the Proposal was submitted.
In addition, CalSTRS intends to hold the Shares through the date on which the Annual
Meeting is held. A copy of our proof of ownership is enclosed.

I represent that the AFSCME Employees Pension Plan or one of the Proposal’s
cosponsors intends to appear at the Annual Meeting to present the Proposal. Please direct
all questions or correspondence regarding the Proposal to Janice Hester Amey at (916)
229-3710.

Sincerely,

/

Christopher Ailman
Chief Investment Officer

Our Mission: Securing ihe Financial Future ani Susiaining the Trust of California’s Educaiors
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RESOLVED, pursuant to Section 7.02 of the Bylaws of E*Trade Financial

Corporation (“E*Trade”) and section 109(a) of the Delaware General Corporanon Law,
the stockholders amend the Bylaws to add the following Section 2.15:

“The corporation shall include in its proxy materials for a meeting of stockholders
the name, together with the Disclosure and Statement (as defined below), of any
person nominated for election to the Board of Directors (“Candidate™ by a
stockholder or group thereof satisfying the requirements of this section 13 (the
“Nominator”), and shall allow stockholders to vote with respect to such Candidate
on the corporation’s proxy card. A Nominator may nominate up to two
Candidates for inclusion in the proxy statement for a meeting, unless more than
one Nominator seeks inclusion of Candidates, in which case (a) each Nominator
may include only one Candidate and (b) Candidates will be included in the order
in which the Nominator satisfies the requirements set forth below, until the
number of Candidates nominated by Nominators equals (i) 50% of the Directors
to be elected at the meeting minus (ii) one.

A Nominator must:

(a) beneﬁcxally own 3% or more of the corporation’s outstanding common
stock for at least two years;

(b) provide written notice received by the Secretary within the time period
specified in Section 1.08 of the Bylaws; such notice shall contain (i)
with respect to each Candidate, (A) the information required by Items
5(b) and 7 of SEC Schedule 14A and (B) such Candidate’s consent to
being named in the proxy statement and to serving as a director if
clected; and (ii) with respect to the Nominator, the information
required by Items 4(b) and 5(b) of Schedule 14A (with separate
disclosure for each stockholder in a group) (all disclosure in this
section 13(b) is the “Disclosure™); and

(c) execute an undertaking that it agrees to (i) assume all liability arising
out of any violation of law or regulation in connection with the
Nominator’s communications with stockholders of the corporation,
including the Disclosure; (ii) to the extent it uses soliciting material
other than the corporation’s proxy materials, comply with all laws and
regulations relating thereto.

The Nominator may furnish a 500-word statement by in support of each
Candidate’s election (the “Statement™), which the corporation shall include in the
proxy statement. The Board of Directors shall adopt a procedure for timely
resolving disputes over whether the Disclosure and Statement comply with SEC
rules, including Rule 14a-9.”
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SUPPORTING STATEMENT

We believe that E*Trade’s corporate governance will benefit if stockholders are
empowered to nominate director candidates. We contend that the current board
mismanaged risk in our company’s mortgage portfolio and asset-backed securities. In 5
2007, E*Trade reported a $58 million loss for the third quarter, and shares have lost over '
80% value. Additionally, the SEC has initiated an inquiry into E*Trade’s loan and
securities portfolios.

We urge stockholders to vote for this proposal.
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Dec~20-2007 11:27am  From-STATE STREET CA 5103375795 T-874  P.004/004 P-278

STATE STREET
For Everything Yau favest fr

December 20, 2007

Mr, Christopher Ailman

Chief Investment Officer

California State Teachers" Retirement System
7667 Folsom Blvd,, STE 250

Sacramento, CA 95826

Dear Mr. Ailman
As of the date of this letter, California State Teachers’ Retirement System (*Cal STRS™)

held 1,334,838 shares of E-Trade Financial. in iis account with ns and has continuously
held such shares for more than ong year prior to November 29, 2007.

Sincerely,

Sylvid Quayle
Operations Manager



~WJan 25 08 02:38p ~ AD REVIEW ETRADE FINANCIA 7032367252 p.6
i:.' 12/18/2807 14:29 919-586-5167 NC STATE TREASURER PAGE

STATE OF NORTH CAROLINA

RICHARD H. MOORE
STATE TREASURER

FACSIMILE TRANSMITTAL SHEET

TO: FROM: ’
RULSFELL. ELmer, LisA Scaneinaer.

" COMPANY: DATE:

C*TRADE vaiis o
- FAX NUMBER: TQTATL NO. OF PAGES INCLUDING COVER:
A~ P - BROD

PHONE NUMBER; 'SENDER'S PIIONE NUVMBER:

CHo - 521 -4300 QA -0R 104 O

RE: YOUR FAX NUMBER:

L PALE BOUDER DROSAL. QLA - 0% Dl6F

COurcEnt [DIrorrEVIEW [ PLEASE COMMENT  [JPLEASE REPLY LI PLEASE RECYCLE

NOTES/COMMENTS:

CONFIDENTIALITY NOTICE . :

This facsimile is logally povileged and confidential mnformation. It is intended ooly for the receipt by and use of the -
individual ox entlty to whem or which it is addressed. I€you are not the intended recipient, you ase hereby nodfed that any
dirsemination, distrbution, or copying of this facsimile is stictly prohibited. If you have weceived this Facsimile
transmission in ctroz, pleate notify the Depastment of State Treasucer by telephone, collect, Then destroy all transmission
prges. Thank you for your assisvance i, this maceer,

If aay of che pages ace illegible, ox you did aor raccive the proper number of prges, plerse contact us immediately,

TELEPHONE: (999) 508-5176 — PAX: (919} 30B-5167 — WEBSITE: WWW.NCTREASURER.COM
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RICHARD H. MOORE
Treasoer

State of North Carolim:

December 18, 2007

VIA Overnight Mail and Telecopier (212) 826-2803
E*TRADE Financial Corp.

135 East:57" Street, 31 Floor
New York, New York 10022
Attention: Russell S. Elmer, General Counsel and Corporate Secretary

Dear Mr. Elmer:

As Treasurer of the State of North Caroling, 1 am the sole Trustee for the North Carolina
Equity Investment Fund Pooled Trust (the “Trust™), On behalf of the Trust, T write to give
notice that pursuant to the 2007 proxy statement of E*TRADE Financial Corp. (the
“Company”) and Rule 14a-8 under the Securitics Exchange Act of 1934, the Trust
intends to cosponsor the attached proposal (the “Proposal™) submitted to the Company

under separate cover by the AFSCME Employees Pension Plan for consideration at the
2008 annual meeting of shareholders (the “Annual Meeting™). The Trust is the beneficial
owner of 627,827 shares of voting common stock (the “Shares”) of the Company. In
addition, the Trust intends to hold the Shares through the date on which the Annual
Meeting is held. A copy of our proof of ownership is enclosed.

I represent that the AFSCME Employees Pension Plan or one of the Proposal’s
cosponsors intends to appear at the Annual Meeting to present the Proposal. Please direct

all questions or correspondence regarding the Proposal to Lisa Schoeider, Director of
Corporate Govemance, at 919-508-1040.

Sincerely,
Richard H. Moore

Enclosure

325 NORTH SALISBURY S'rnzz-r RALEIGH, NORTH CAROLINA, 27603-1285 ¢ (§18) SO0H-5176 ¢ FAx (919) 508-5167
WEBSITE: WWW.NCTREASURER.COM
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RESOLVED, pursuant to Section 7.02 of the Bylaws of E*Trade Financial
Corporation (“E¥Trade”) and section 109(a) of the Delaware General Corporation Law,
the stockholders amend the Bylaws to add the following Section 2.15:

*The corporation shall include in its proxy materials for a meeting of stockholders
the name, together with the Disclosure and Statement (as defined below), of any
person nominated for election to the Board of Directors (“Candidate”) by a
stockholder or group thereof satisfying the requirements of this section 13 (the
“Nominator”), and shall allow stockholders to vote with respect to such Candidate
on the corporation’s proxy card. A Nominator may nominate up to two
Candidates for inclusion in the proxy statement for a meeting, unless more than -
onc Nominator seeks inclusion of Candidates, in which case (a) each Nominator
may include only one Candidate and (b) Candidates will be included in the order
in which the Nominator satisfics the requirements set forth below, until the
number of Candidates nominated by Nominators equals (i) 50% of the Directors
to be elected at the meeting minus (ii) one.

;
#
b
1
1
‘

A Nominator must:

(2) beneficially own 3% or more of the corporation’s outstanding common
stock for at least two years;

(b) provide written notice received by the Secretary within the time perjod
- specified in Section 1.08 of the Bylaws; such notice shall contain (i) |

with respect to each Candidate, (A) the information required by Items ‘
5(b) and 7 of SEC Schedule 14A and (B) such Candidate’s consent to
being named in the proxy statement and to serving as a director if
elected; and (ii) with respect to the Nominator, the information
required by ltems 4(b) and 5(b) of Schedule 14A (with separate
disclosure for each stockholder in a group) (all disclosure in this
section [3(b) is the “Disclosure™); and

(c) execute an undertaking that it agrees to (i) assume all liability arising
out of any violation of law or regulation in connection with the
Nominator’s communications with stockholders of the corporation,
including the Disclosure; (ii) to the extent it uses soliciting material
other than the corporation’s proxy materials, comply with all laws and
regulations relating thereto.

The Nomtinator may furnish a 500-word statement by in support of each
Candidate’s election (the “Statement”), which the corporation shall include in the
proxy statement. The Board of Directors shall adopt a procedure for timely
resolving disputes over whether the Disclosure and Statement comply with SEC
rules, including Rule 14a2-9.” -
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SUPPORTING STATEMENT

We believe that E*Trade's corporate povernance will benefit if stockholders arc
empowered to nominate director candidates. We coutend that the current board
mismanaged risk in our company’s mortgage portfolio and asset-backed securities. In
2007, E*Trade reported a $58 mnijllion loss for the third quarter, and shares have lost over
80% value. Additionally, the SEC has initiated an inquiry into E* Tradc’s loan and
securities portfolios.

We urge stockholders to vote for this proposal.
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