
 

             
             
             
             
             
            

January 13, 2015 
 
Office of Chief Counsel 
Division of Corporation Finance  
Securities and Exchange Commission 
100 F Street, NE 
Washington, D.C. 20549 
 
 Re:  Stockholder Proposal to Illumina, Inc. 
 
Ladies and Gentlemen: 
  
 This letter and the enclosed materials are submitted on behalf of Illumina, Inc., a 
Delaware corporation (the “Company”), to request confirmation from the staff of the Division of 
Corporation Finance (the “Staff”) that it will not recommend enforcement action to the U.S. 
Securities and Exchange Commission (the “Commission”) if the Company excludes the 
shareholder proposal described herein (the “Proposal”) submitted by James McRitchie (the 
“Proponent”) from the proxy materials for its 2015 Annual Meeting of Stockholders (the “2015 
Annual Meeting”).  For the reasons set forth below, the Company intends to exclude the Proposal 
from its proxy materials for the 2015 Annual Meeting in reliance on Rule 14a-8(b) and Rule 14a-
8(f)(1) under the Securities Exchange Act of 1934.  A copy of the Proposal, which requests that 
the Company declassify its board of directors, and the cover letter to the Proposal are attached 
hereto as Exhibit A.  
 
 In accordance with Staff Legal Bulletin No. 14D (Nov. 7, 2008), we are emailing this 
letter to the Staff at shareholderproposals@sec.gov.  In accordance with Rule 14a-8(j), we are 
simultaneously sending a copy of this letter and the exhibits thereto to the Proponent as notice of 
the Company’s intent to omit the proposal from its 2015 proxy materials. Likewise, we take this 
opportunity to inform the Proponent that if the Proponent elects to submit any correspondence to 
the Commission or the Staff with respect to the Proposal, a copy of that correspondence should 
be provided concurrently to the undersigned on behalf of the Company. 
 

BASIS FOR EXCLUSION  

 We hereby respectfully request that the Staff concur in our view that the Proposal may be 
excluded from the Company’s proxy materials for the 2015 Annual Meeting pursuant to Rule 
14a-8(b) and Rule 14a-8(f)(1) because the Proponent failed to provide any proof that the 
Proponent satisfies the minimum ownership requirements of Rule 14a-8 notwithstanding the 
Company’s timely and proper request for that information. 
 
 



BACKGROUND  
 

 On December 5, 2014, the Company received, via email, a letter from the Proponent, 
dated November 17, 2014, requesting that the Company include the Proposal in its 2015 proxy 
materials.  Although the cover letter to the Proposal stated that the Proponent had satisfied “all 
Rule 14a-8 requirements, including the continuous ownership of the required stock value for 
over a year,” the Proponent did not attach any proof of his ownership of the Company’s voting 
securities to the Proposal.   
 
 The Company reviewed its stock records, which did not indicate that the Proponent was 
the record owner of any of its voting securities as of the date of submission of the Proposal.  
Consequently, the Company sought verification from the Proponent of his eligibility to submit 
the Proposal. On December 9, 2014, which was within 14 calendar days of the Company’s 
receipt of the Proposal, the Company delivered a letter to the Proponent, requesting that he 
provide the Company with information to prove that he satisfied the minimum ownership 
requirements imposed by Rule 14a-8(b) as of the date that he submitted the Proposal (the 
“Deficiency Notice”).  A copy of the Deficiency Notice is attached hereto as Exhibit B, and a 
copy of the email sent by the Company is attached hereto as Exhibit C.1  Specifically, the 
Deficiency Notice stated that the Company had been unable to conclude that the Proponent met 
the minimum ownership requirements of Rule 14a-8(b) at the time of submission of the Proposal 
and that the “purpose of this notice [was] to bring these deficiencies to [his] attention and to 
provide . . . an opportunity to correct them.”  The Deficiency Notice informed the Proponent that 
“failure to correct these deficiencies within 14 days following [his] receipt of [the] letter [would] 
entitle the Company to exclude the Proposal from its proxy materials for the Annual Meeting.”  
The Deficiency Notice further stated as follows:  
 
  As explained in Rule 14a-8(b), proof [of ownership] may be in the  
  form of: 
 

• a written statement from the “record” holder of the shares 
(usually a broker or bank) verifying that, at the time you 
submitted the Proposal, you continuously held the shares for at 
least one year. An account statement from your broker or bank 
will not satisfy this requirement. 
 

• if you have filed with the SEC a Schedule 13D, Schedule 13G, 
Form 3, Form 4 and/or Form 5, or amendments to those 
documents or updated forms, reflecting your ownership of the 
shares as of or before the date on which the one-year eligibility 
period begins, then (i) a copy of the schedule and/or form, and 
any subsequent amendments reporting a change in your 
ownership level, and (ii) a written statement that you have 

                                                 
1 Also on December 9, 2014, the Company sent a copy of the Deficiency Notice to the Proponent by certified mail.  
A copy of the return receipt for this mailing, dated December 16, 2014, is attached as Exhibit D. 



continuously held the required number of shares for the one-
year period as of the date of the statement. 
 

 The Company did not receive an error message or other automated response indicating 
that the email it had sent to the Proponent was not received when sent.  To date, however, the 
Proponent has not replied to the Deficiency Notice.   
 

ANALYSIS 
 

 The Company may exclude the Proposal under Rule 14a-8(f)(1) because the Proponent 
did not substantiate his eligibility to submit the Proposal under Rule 14a-8(b).  Rule 14a-8(b)(1) 
requires that the Proponent “must have continuously held at least $2,000 in market value, or 1%, 
of the company’s securities entitled to be voted on the proposal at the meeting for at least one 
year by the date [the proponent] submit[s] the proposal.” According to the Company’s records, 
the Proponent is not a record holder of the Company’s voting securities.  For this reason, the 
Proponent bears the burden of proving eligibility to submit the Proposal using one of the two 
methods set forth in Rule 14a-8(b)(2).   
 
 Where a proponent fails to provide proof of ownership at the time he submits the 
proposal, the company must notify the proponent in writing of the procedural deficiency within 
14 calendar days of receiving the proposal.  A proponent’s response must be postmarked or 
transmitted electronically no later than 14 days from the date the proponent receives the 
company’s notification.  Here, despite stating in the cover letter to the Proposal that “all Rule 
14a-8 requirements, including the continuous ownership of the required stock value for over a 
year” had been satisfied, the Proponent has provided no proof of his ownership of the 
Company’s voting securities.  The Staff has consistently held that Rule 14a-8(f) is to be read 
strictly and, on numerous occasions, has granted no-action relief where a proponent failed to 
respond to a company's request for documentary support indicating that the proponent satisfied 
the ownership requirements under Rule 14a-8(b). See, e.g., Hawaiian Electric Industries, Inc. 
(Jan. 12, 2011); E. I. du Pont de Nemours and Company (Feb. 1, 2010); KeyCorp (Jan. 9, 2009); 
Eli Lilly and Company (Dec. 31, 2008); General Electric Company (Dec. 31, 2008); Qwest 
Communications International Inc. (Feb. 28, 2008); General Motors Corporation (Feb. 19, 
2008); Occidental Petroleum Corporation (Nov. 21, 2007); Torotel, Inc. (Aug. 29, 2007); Dell 
Inc. (Apr. 2, 2007); International Paper Company (Feb. 28, 2007); and H. J. Heinz Company 
(May 23, 2006). 
 
 Here, within 14 days of its receipt of the Proposal, the Company electronically delivered 
the Deficiency Notice to the Proponent, and it did not receive any error message or other 
automated response indicating that the email containing the Deficiency Notice was not received 
when sent.  The Proponent, however, failed to provide the Company with any evidence of his 
ownership of any of the Company’s voting securities within 14 calendar days after receipt of 
such notice by email.2  Accordingly, consistent with Rule 14a-8(f)(1) and the Staff’s long line of 
no-action letters, the Company respectfully submits that exclusion of the Proposal from its 2015 
proxy materials is proper pursuant to Rule 14a-8(b) and Rule 14a-8(f)(1).      
                                                 
2 Indeed, as of the date of this letter, the Company still has received no reply to the Deficiency Notice. 



 
CONCLUSION 

 
 Based on the foregoing facts and analysis, on behalf of the Company, we respectfully 
request that the Staff concur that the Company may exclude the Proposal under Rule 14a-8(b) 
and Rule 14a-8(f)(1).   
 
 

* * * * * 
 
 The Company anticipates that the 2015 Proxy Materials will be finalized for distribution 
in the first week of April.  Accordingly, we would appreciate it greatly if the Staff could review 
and respond to this no-action request by the first week of April. 
   
 If the Staff disagrees with the Company’s view that it can omit the Proposal, the 
Company requests the opportunity to confer with the Staff prior to the final determination of the 
Staff’s position. If the Staff has any questions regarding this request or requires additional 
information, please contact me at (202) 662-5500, or in my absence, Reid S. Hooper, at (202) 
662-5984. 
 
         
         Very truly yours, 
 
 
 
         Keir D. Gumbs 
 
 
 
cc: Scott M. Davies  
 Sr. Director, Legal - Corporate and Commercial 
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Exhibit A 
 

Cover Letter and Proposal



Mr. Charles E. Dadswell 
Secretary 
lllumina Inc. (ILMN) 
5200 lllumina Way 
San Diego, CA 92122 
PH: 858-202-4500 
FX: 858-202-4766 

Dear Corporate Secretary, 

I am pleased to be a shareholder in I !lumina Inc. (ILMN) and appreciate the leadership our 
company has shown. However, I also believe lllumina has unrealized potential that can be 
unlocked through low or no cost corporate governance reform. 

I am submitting a shareholder proposal for a vote at the next annual shareholder meeting. The 
proposal meets all Rule 14a-8 requirements, including the continuous ownership of the required 
stock value for over a year and I pledge to continue to hold the required amount of stock until 
after the date of the next shareholder meeting. My submitted format, with the shareholder
supplied emphasis, is intended to be used for definitive proxy publication. 

This letter confirms that I am delegating John Chevedden to act as my agent regarding this Rule 
14a-8 proposal, including its submission, negotiations and/or modification, and presentation at 
the forthcoming shareholder meeting. Please direct all future communications regarding my rule 
14a-8 proposal to John Chevedden 

to facilitate prompt communication. Please 
identify me as the proponent of the proposal exclusively. 

Your consideration and the consideration of the Board of Directors is appreciated in responding 
to this proposal. Please acknowledge receipt of my proposal promptly by email to 

Sincerely, 

__), (\f\L 12ul7--= November 17, 2014 

James McRitchie Date 

cc: John Chevedden 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 



[ILMN: Rule 14a-8 Proposal, December 5, 2014] 
Proposal 4 - Elect Each Director Annually 

RESOLVED, shareholders ask that our Company take the steps necessary to reorganize the 
Board of Directors into one class with each director subject to election each year. Although our 
management is perfectly capable of putting forth a management proposal to completely adopt 
this proposal topic in one-year, management would nonetheless have the option to phase it in 
over 3-years. 

Arthur Levitt, former Chairman of the Securities and Exchange Commission said, "In my view 
it's best for the investor if the entire board is elected once a year. Without annual election of 
each director shareholders h~ve far less control over who represents them." 

A total of 79 S&P 500 and Fortune 500 companies, with aggregate market capitalization of one 
trillion dollars, adopted this topic in 2012 and 2013. Annual elections are widely viewed as a 
corporate governance best practice. Annual election of each director could make directors more 
accountable, and thereby contribute to improved performance and increased company value. 

Please vote to protect enhance value: 
Elect Each Director Annually - Proposal 4 



Notes: 
James McRitchie, sponsored this proposal. 

"Proposal 4" is a placeholder for the proposal number assigned by the company in the final 
proxy. 

Please note that the title ofthe proposal is part of the proposal. 

This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15, 
2004 including (emphasis added): 

Accordingly, going forward, we believe that it would not be appropriate for companies to 
exclude supporting statement language and/or an entire proposaf in reliance on rule 14a-
8(1)(3) in the following circumstances: 

• the company objects to factual assertions because they are not supported; 
• the company objects to factual assertions that, while not materially false or misleading, 

may be disputed or countered; 
• the company objects to factual assertions because those assertions may be interpreted by 

shareholders in a manner that is unfavorable to the company, its directors, or its officers; 
and/or 

• the company objects to statements because they represent the opinion of the shareholder 
proponent or a referenced source, but the statements are not identified specifically as 
such. 

We believe that it is appropriate under rule 14a-8for companies to address these objections 
in their statements of opposition. 

See also: Sun Microsystems, Inc. (July 21, 2005). 

Stock will be held until after the annual meeting and the proposal will be presented at the annual 
meeting. Please acknowledge this proposal promptly by email

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 



 

 

Exhibit B 
 

Deficiency Notice 
 



illum1na 

BY COURIER AND ELECTRONIC MAIL 

James McRitchie 

John Chevedden 

Re: Notification of Deficiency under Rule 14a-8 

Dear Messrs. McRitchie and Chevedden: 

lllumina, Inc. 

6200 lllurn1na Way 

Sar 01ego CA 92122 
tel 8 202 4500 
fax 8.202 4545 
www illurnu1a.com 

December 9, 2014 

On December 5, 2014, we received via e-mail, a letter from you, dated November 17, 2014, 
requesting that Ilium ina, Inc. (the "Company") include your shareholder proposal (the "Proposal") in the 
Company's proxy materials for its 2015 annual meeting of shareholders (the "Annual Meeting"). 

Based on a review of our records and of the information provided by you, we have been unable 
to conclude that the Proposal meets the minimum ownership requirements of Rule 14a-8 under the 
Securities Exchange Act of 1934 ("Rule 14a-8" ) for inclusion in the Company's proxy materials. The 
purpose of this notice is to bring these deficiencies to your attention and to provide you with an 
opportunity to correct them. The failure to correct these deficiencies within 14 days following your 
receipt of this letter will entitle the Company to exclude the Proposal from its proxy materials for the 
Annual Meeting. 

In order to be eligible to include a proposa l in the proxy materials for the Annual Meeting, Rule 
14a-8 requires that a shareholder have continuously held at least $2,000 in market value or 1% of the 
Company's common stock for at least one year as of the date that the proposal is submitted. In 
addition, a shareholder must continue to hold those securities through the date of the meeting and 
must so indicate to the Company. 

Rule 14a-8(b)(2)(i) provides that a shareholder who is not a registered owner of company stock 
must provide proof of ownership by submitting a written statement " from the 'record holder' of the 
securities (usually a broker or bank)," verifying that, at the time the proposal was submitted, the 
shareholder held the required amount of securities continuously for at least one year. You have not 
provided this required information to us. 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 



To remedy this deficiency, you must submit proof of your ownership of the minimum amount of 
Company securities required by Rule 14a-8(b) as of the date that you submitted the Proposal. As 
explained in Rule 14a-8(b), proof may be in the form of: 

• a written statement from the "record" holder of the shares (usually a broker or bank) 
verifying that, at the time you submitted the Proposal, you continuously held the shares for 
at least one year. An account statement from your broker or bank will not satisfy this 
requirement. 

• if you have filed with the SEC a Schedule 130, Schedule 13G, Form 3, Form 4 and/or Form 5, 
or amendments to those documents or updated forms, reflecting your ownership of the 
shares as of or before the date on which the one-year eligibility period begins, then (i) a 
copy of the schedule and/or form, and any subsequent amendments reporting a change in 
your ownership level, and (ii) a written statement that you have continuously held the 
required number of shares for the one-year period as of the date of the statement. 

As a reminder, Staff Legal Bulletin No. 14F (SLB 14F), provides that for Rule 14a-8(b)(2)(i) 
purposes, only DTC participants should be viewed as record holders of securities. Further, it states that 
if a shareholder's broker or bank is not on DTC's participant list, then that shareholder must provide two 
proof of ownership statements verifying that, at the time the proposal was submitted, the required 
amount of securities were continuously held for at least one year - one from the shareholders' broker 
or bank confirming the shareholder's ownership, and the other from the DTC participant confirming the 
broker or bank's ownership. 

Rule 14a-8 requires you to correct the deficiencies noted above in order to have the Proposal 
included in the Company's proxy materials for the Annual Meeting. The response to this letter must be 
postmarked or transmitted electronically no later than 14 calendar days from the date you receive this 
letter. Please send any correspondence to Charles Dadswell (Corporate Secretary) at 
cdadswell@illumina.com . 

If you adequately correct the problem within the required time frame, the Company will then 
address the substance of your proposal. Even if you provide timely and adequate proof of ownership, 
the Company reserves the right to raise any substantive objections it has to your proposal at a later 
date. 

2 

Charles E. Dadswell 
Senior Vice President, General Co 
Secretary 



 

 

Exhibit C 
 

Email sent by the Company to Proponent 
 



1

Gumbs, Keir

From: Davies, Scott <sdavies@illumina.com>
Sent: Tuesday, December 09, 2014 5:42 PM
To:
Subject: Stockholder Proposal
Attachments: 2014.12.09ShareholderRule14a-8.pdf

Messrs. McRitchie and Chevedden, 
 
Please see attached correspondence regarding your stockholder proposal. 
 
 
 
Scott M. Davies 
Sr Director, Legal – Corporate and Commercial 
Illumina 
Website: www.illumina.com 
Work:  858.882.6813 
Mobile:  858.345.7883 
Fax:  858.202.4599 
 

*** FISMA & OMB Memorandum M-07-16 *** 



 

 

Exhibit D 
 

Certified Mail Return Receipt 
 



• Complete items 1, 2, and 3. Also complete 
item 4 If Restricted Delivery Is desired. 

• Print your name and address on the reverse 
so that we can return the card to you. 

• Attach this card to the back of the mailpiece, 
or on the front if space permits. 

1. Article Addressed to: 

J a VhQ. ~ f\\c \L.. ~ I.._Q_ 

2. Article Number ('1'1:, _"J.::J<A ot: 
(Transfer from service /abeQ , .,..,.,. •• - ,_,..., 

If YES, enter delivery address below: D No 

3. Service 1YPe 
D Cert111ec1 Mail D Express Mail 
D Registered D Return Receipt for Merchandise 
D Insured Mall D C.O.D. 

4. Restricted Delivery? (Extra Fee) D Yes 

PS Form 3811 , February 2004 ·cr .... v~;,~tic Retum Receipt 
rY:~:;'~:t' r-..t\i?~ 

1 02595-02·M·1540 

*** FISMA & OMB Memorandum M-07-16 *** 
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