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December 22, 2015 

BY EMAIL (shareholderproposals@sec.gov) 

 

 

U.S. Securities and Exchange Commission 

Division of Corporation Finance 

Office of Chief Counsel 

100 F Street, N.E. 

Washington, D.C. 20549 

 

 

RE: Ball Corporation – 2016 Annual Meeting 

 Omission of Shareholder Proposal of Adam Seitchik 

Ladies and Gentlemen: 

We are writing on behalf of Ball Corporation, an Indiana corporation (the 

“Company”), pursuant to Rule 14a-8(j) promulgated under the Securities Exchange 

Act of 1934, as amended, to request that the Staff of the Division of Corporation 

Finance (the “Staff”) of the Securities and Exchange Commission (the 

“Commission”) concur with the Company’s view that, for the reasons stated below, 

the Company may exclude the shareholder proposal and supporting statement (the 

“Proposal”) submitted by Arjuna Capital/Baldwin Brothers Inc., on behalf of their 

client Adam Seitchik (collectively, the “Proponent”), from the proxy materials to be 

distributed by the Company in connection with its 2016 annual meeting of 

shareholders (the “2016 Proxy Materials”).    

In accordance with Section C of Staff Legal Bulletin No. 14D (Nov. 7, 2008)  

(“SLB 14D”), we are emailing this letter and its attachments to the Staff at 

shareholderproposals@sec.gov.  In accordance with Rule 14a-8(j), we are 
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simultaneously sending a copy of this letter and its attachments to the Proponent as 

notice of the Company’s intent to omit the Proposal from the 2016 Proxy Materials. 

Rule 14a-8(k) and Section E of SLB 14D provide that shareholder proponents 

are required to send companies a copy of any correspondence that the shareholder 

proponents elect to submit to the Commission or the Staff. Accordingly, we are 

taking this opportunity to remind the Proponent that if it submits correspondence to 

the Commission or the Staff with respect to the Proposal, a copy of that 

correspondence should concurrently be furnished to the undersigned. 

I. The Proposal 

On November 14, 2015, the Company received the Proposal from the 

Proponent, accompanied by a cover letter, a client authorization and a custodian 

letter via email and certified mail. Copies of the Proposal and the foregoing materials 

are attached hereto as Exhibit A. 

The text of the resolution contained in the Proposal is copied below: 

Resolved:  Shareholders request that Ball issue a report 

(by October 2016, at reasonable cost, omitting proprietary 

information) reviewing the Company’s policy actions, and 

plans to reduce BPA use in its products and set 

quantitative targets to phase out the use of BPA, in light of 

reputational and regulatory risks. 

II. Basis for Exclusion 

We hereby respectfully request that the Staff concur in the Company’s view 

that it may exclude the Proposal from its 2016 Proxy Materials pursuant to Rule 14a-

8(i)(7) because the Proposal deals with matters relating to the Company’s ordinary 

business operations. 

III. The Proposal May Be Excluded Pursuant to Rule 14a-8(i)(7) Because It 

Deals with Matters Relating to the Company’s Ordinary Business 

Operations. 

Under Rule 14a-8(i)(7), a shareholder proposal may be excluded from a 

company’s proxy materials if the proposal “deals with matters relating to the 

company’s ordinary business operations.” In Exchange Act Release No. 34-40018 

(May 21, 1998) (the “1998 Release”), the Commission defines “ordinary business” 

as referring not necessarily to matters that are “‘ordinary’ in the common meaning of 
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the word,” but instead to the term as “rooted in the corporate law concept of 

providing management with flexibility in directing certain core matters involving the 

company’s business operation.” Accordingly, the Commission stated that the policy 

underlying the ordinary business exclusion rests on two central considerations. The 

first recognizes that certain tasks are so fundamental to management’s ability to run a 

company on a day-to-day basis that they could not, as a practical matter, be subject 

to direct shareholder oversight. The second consideration relates to the degree to 

which the proposal seeks to “micro-manage” the company by probing too deeply 

into matters of a complex nature upon which shareholders, as a group, would not be 

in a position to make an informed judgment.    

The Proposal implicates both of these considerations by seeking a report on 

particular substances used in the Company’s products and by asking the Company to 

develop a plan to reduce the use of those substances.  In particular, the Proposal 

requests that the Company issue a report “reviewing the Company’s policy actions, 

and plans to reduce [bisphenol-A (‘BPA’)] use in its products” and “set quantitative 

targets to phase out the use of BPA.”  Such request seeks to influence the Company’s 

development, manufacture and sale of its packaging products, which comprise the 

core of the Company’s packaging business.  In this regard, and as the supporting 

statement itself acknowledges, the Company “is one of the world’s leading suppliers 

of metal packaging to the beverage and food products industries.”  The determination 

of which substances should be included in the Company’s packaging products, 

therefore, are fundamental to the development, manufacture and sale of its packaging 

products.  Such determinations also involve complex business decisions that require 

management to take into account a multitude of factors such as cost, quality, 

availability of materials, regulations, competition, pricing and marketability of the 

final product, among others.  Thus, given their complexity, these determinations 

cannot, as a practical matter, be subject to shareholder oversight.   

Illustrating this complexity, we note that implementation of the Proposal 

might put the Company at a significant competitive disadvantage relative to its 

competitors in North America and elsewhere (many of whom are not U.S. public 

companies) because the Company could ultimately publicly commit to implement 

can coatings conversions on a timeline incompatible with its many customers’ varied 

plans for conversion.  Such customers would likely seek alternate supply of cans 

from our competitors who are not subject to such shareholder oversight.     

Moreover, the Staff has consistently concurred in the exclusion under Rule 

14a-8(i)(7) of proposals requesting a report on particular substances used in a 

company’s products and the development of a plan to reduce the use of those 

substances as relating to the development, manufacture and sale of particular 
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products.  See Family Dollar Stores, Inc. (Nov. 6, 2007; recon. denied Nov. 20, 

2007) (permitting exclusion under Rule 14a-8(i)(7) of a proposal requesting a report 

evaluating the company’s policies and procedures for minimizing customer exposure 

to toxic substances and hazardous components in its marketed products as relating to 

the sale of particular products); Walgreen Co. (Oct. 13, 2006) (permitting exclusion 

under Rule 14a-8(i)(7) of a proposal requesting a report evaluating policies and 

procedures for systematically minimizing customers’ exposure to toxic substances in 

products as relating to the sale of particular products); Wal-Mart Stores, Inc. (Mar. 

24, 2006) (same).  See also, e.g., DENTSPLY Int’l Inc. (Mar. 21, 2013) (permitting 

exclusion under Rule 14a-8(i)(7) when the proposal requested a report summarizing 

the company’s policies and plans for phasing out mercury from its products); 

Danaher Corp. (Mar. 8, 2013) (permitting exclusion under Rule 14a-8(i)(7) when 

the proposal requested a report summarizing the company’s policies and plans for 

eliminating the release of mercury from its products).   

Accordingly, consistent with the 1998 Release and the precedent described 

above, the Company believes that the Proposal may be excluded from its 2016 Proxy 

Materials pursuant to Rule 14a-8(i)(7) as relating to the Company’s ordinary 

business operations.  

IV. Conclusion 

Based upon the foregoing analysis, we respectfully request that the Staff 

concur that it will take no action if the Company excludes the Proposal from its 2016 

Proxy Materials.   
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Should the Staff disagree with the conclusions set forth in this letter, or 
should any additional information be desired in support of the Company's position, 
we would appreciate the opportunity to confer with the Staff concerning these 
matters prior to the issuance of the Staff's response. Please do not hesitate to contact 
me by phone at (312) 407-0738 or via email at shilpi.gupta@skadden.com. 

Very truly yours, 

cc: Charles E. Baker, Esq., Ball Corporation 

Natasha Lamb, Arjuna Capital/Baldwin Brothers, Inc. 



EXHIBIT A 



Whereas:  Ball is one of the world’s leading suppliers of metal packaging to the beverage 
and food products industries, with consumer facing customers including The Coca-Cola 
Company, PepsiCo, and Unilever.  Ball uses epoxy-based coatings containing Bisphenol A 
(BPA), a potentially hazardous chemical, to line its containers.   
 
BPA can leach out of these linings, resulting in human exposures.  BPA is a synthetic 
estrogen, first approved by the US Food and Drug Administration (FDA) in the 1960’s, 
which has been linked to health effects including cancer, obesity, abnormal brain 
development and reproductive problems.   Testing from the Centers for Disease Control 
revealed BPA in 93% of Americans tested.    
 
The New York Times reported in June of this year, “some food giants like General Mills and 
the Campbell Soup Company have shifted away from using bisphenol A.” 
 
Ball has responded in part to these concerns by converting some cans to an FDA-approved 
non-epoxy-based coating, which, for example, it sells to customer Eden Foods.  The 
company has stated it is “committed to responding to our customers’ needs” and “recognizes 
significant interest exists in non epoxy-based coatings.”   
 
Regulatory risk surrounding BPA use is high particularly in light of consumer concerns, 
evidenced by the FDA’s 2012 ban of BPA in baby bottles and children’s cups. The New York 
Times reported: 
 
“Manufacturers have already stopped using the chemical in baby bottles and sippy cups, and 
the F.D.A. said that its decision was a response to a request by the American Chemistry 
Council, the chemical industry’s main trade association, that rules allowing BPA in those 
products be phased out, in part to boost consumer confidence.”  
 
Canada, the European Union, and at least five other countries have enacted bans similar to 
the FDA’s.  Japan took BPA out of can linings in the 1990’s. And while the FDA has not 
banned BPA from all food packaging, it has stated it will continue to examine the ongoing 
research of BPA’s effects on health.   
 
Ball acknowledges in the company 10-K that “a significant change in these regulatory agency 
statements, adverse information concerning BPA, or rulings made within certain federal, 
state, provincial and local jurisdictions could have a material adverse effect on our business, 
financial condition or results of operations.”   
 
Resolved:  Shareholders request Ball issue a report (by October 2016, at reasonable cost, 
omitting proprietary information) reviewing the Company’s policies, actions, and plans to 
reduce BPA use in its products and set quantitative targets to phase out the use of BPA, in 
light of reputational and regulatory risks.  
 
Supporting Statement:  We believe a report adequate for investors to assess the Company’s 
strategy would discuss progress toward evaluating alternatives to current epoxy-based 
coatings, regulatory risk, and customer demand given the reputational risk of BPA use in 
consumer products.   
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      November 13th, 2015 

 
 
Ball Corporation 
Charles E. Baker  
Corporate Secretary 
10 Longs Peak Drive 
Broomfield, CO  80021-2510 
 
Dear Mr. Baker: 

Arjuna Capital is the sustainable wealth management platform of Baldwin Brothers, Inc., an investment firm 
based in Marion, MA.   

I am hereby authorized to notify you of our intention to lead file the enclosed shareholder resolution with 
Ball Corporation. on behalf of our client Adam Seitchik. Arjuna Capital/Baldwin Brothers Inc. submits this 
shareholder proposal for inclusion in the 2016 proxy statement, in accordance with Rule 14a-8 of the 
General Rules and Regulations of the Securities and Exchange Act of 1934 (17 C.F.R. § 240.14a-8). Per 
Rule 14a-8, Adam Seitchik holds more than $2,000 of BLL common stock, acquired more than one year 
prior to today's date and held continuously for that time. Our client will remain invested in this position 
continuously through the date of the 2016 annual meeting. Enclosed please find verification of the position 
and a letter from Adam Seitchik authorizing Arjuna Capital/Baldwin Brothers Inc. to undertake this filing 
on his behalf. We will send a representative to the stockholders’ meeting to move the shareholder proposal 
as required by the SEC rules. 

We would welcome discussion with Ball about the contents of our proposal. 

Please direct any written communications to me at the address below or to natasha@arjuna-capital.com. 
Please also confirm receipt of this letter via email. 

Sincerely, 

 

       

      Natasha Lamb 
Director of Equity Research & Shareholder Engagement 
Arjuna Capital/Baldwin Brothers Inc.   
204 Spring Street Marion, MA 02738 
 

Cc: John A. Hayes, Chief Executive Officer 

Enclosures 



Nove1nherl(\ ZOlS 

Natasha Lamb 

Director of Equity Research & Shareholder Engagement 

Arjuna Capital/Baldwin Brothers Inc 

353 West Main Street 

Durham, NC 27701 

Dear Ms. Lamb, 

I hereby authorize Arjuna Capital/Baldwin Brothers lnc. to file a shareholder 

proposal on my behalf at Ball Corporation regarding consumer safety and BPA. 

l am the beneficial owner of more than $2,000 worth of common stock in Bal! 

Corporation (BLL) that l have held continuously for more than one year. I intend to 

hold the aforementioned shares of stock through the date of the company's annual 

meeting in 2016. 

I specifically give Arjuna Capital/Baldwin Brothers Inc. full authority to deal, on my 

behalf, with any and all aspects of the aforementioned shareholder proposal. I 

understand that n1y name may appear on the corporation's proxy state1nent as the 

filer of the aforementioned proposal. 

Sincerely, 

Adam D Seitchik 

c/o Arjuna Capital/Baldwin Brothers Inc. 

353 West Main Street 

Durham, NC 27701 



Nov.13.2015 8:19AM Chari es Schwab 

November 13, 2015 

Re: /AcctADAM D SEITCHIK ROLLOVER IRA 

No. 6600 P. 2 

char/es 
SCHWAB 

Advfsor Services 
1958 Summit Park Dr 
Orlando, FL 32810 

This letter is to confirm that Charles Schwab & Co. holds as custodian for the above 
account 45 shares of BLL common stock. These 45 shares have been held in this account 
continuously for at least one year prior to November 13, 2015. 

These shares are held at Depository Trust Company under the nominee name of Charles 
Schwab and Company. 

This letter serves as confirmation that the shares are held by Charles Schwab & Co, Inc. 

Sincerely, 

Justin Creamer 
Relationship Specialist 

Ch!=l-rlee Schwa.b & Co., Inc. Member SIPC. 

#1213-8191 

*** FISMA & OMB Memorandum M-07-16 ***


