
UNITED STATES 

SECURITIES AND EXCHANGE COMMISSION 

WASHINGTON, D.C. 20549 

DIVISION OF 
CORPORATION FINANCE 

McAlister C. Marshall, II 
The Brink's Company 
mmarshall@brinkscompany.com 

Re: The Brink's Company 
Incoming letter dated December 18, 2013 

Dear Mr. Marshall: 

January 17, 2014 

This is in response to your letter dated December 18, 20 13 concerning the 
shareholder proposal submitted to Brink's by William Steiner. We also have received a 
letter on the proponent's behalf dated December 22, 2013. Copies of all of the 
correspondence on which this response is based will be made available on our website at 
htto://www.sec.gov/divisions/comfinlcf-noaction/14a-8.shtml. For your reference, a 
brief discussion of the Division's informal procedures regarding shareholder proposals is 
also available at the same website address. 

Enclosure 

cc: John Chevedden 

Sincerely, 

Matt S. McNair 
Special Counsel 

*** FISMA & OMB Memorandum M-07-16 *** 



January 17, 2014 

Response of the Office of Chief Counsel 
Division of Corporation Finance 

Re: 	 The Brink's Company 
Incoming letter dated December 18, 2013 

The proposal asks that the company take the steps necessary to reorganize the 
board into one class with each director subject to election each year. 

We are unable to concur in your view that Brink's may exclude the proposal 
under rules 14a-8(b) and 14a-8(f). In this regard, we note that John Chevedden submitted 
the proposal on behalf of William Steiner, the proponent, and a written st~tement was 
provided to Brink's verifying that the proponent satisfied the minimum ownership 
requirement for the one-year period required by rule 14a-8(b ). Accordingly, we do not 
believe that Brink's may omit the proposal from its proxy materials in reliance on 
rules 14a-8(b) and 14a-8( f). 

There appears to be some basis for your view that Brink's may exclude the 
proposal under rule 14a-8(i)(8) to the extent it could, if implemented, disqualify directors 
previously elected from completing their terms on the board. It appears, however, that 
this defect could be cured if the proposal were revised to provide that it will not affect the 
unexpired terms of directors elected to the board at or prior to the upcoming annual 
meeting. Accordingly, unless the proponent provides Brink's with a proposal revised in 
this manner, within seven calendar days after receiving this letter, we will not 
recommend enforcement action to the Commission if Brink's omits the proposal from its 
proxy materials in reliance on rule 14a-8(i)(8). 

Sincerely, 

Norman von Holtzendorff 
Attorney-Adviser 



DIVISIO'N OF CO&ORATiON FINANCE. 

INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS 


T~e Division ofCorporation Finance believes that its responsibility wi$ respect to 
ll)atters arising under Rule 14a-8 [17 CFR.240.14a-8], as with other matters under the proxy 
;l'ldes, is to 'aid those ~ho must comply With the rule by offering informal advice and suggestions 
and'to determine, initially, whether or not it may be appropriate in a particular matter to_ 
recQmmend enforcement action to the Commission. In connection with a shareholder proposal 
~der Rule.l4a-8, the Division's.staff conside~s th~ ixiform~tio·n &Imished·to it ·by the Company 
in support of its intentio·n to exclude ~e proposals from the Company's proxy materials, a<; well 
as aiiy inform~tion furnished by the proponent or· the propone~t's representative. 

Although Rule l4a-8(k) does not require any comm~cations from Shareholders to the 
C~nuillssion's ~,the staff will always. consider information concerning alleged violations of 
the statutes a~inistered by the-Conunission, including argtunent as to whether or notactivities 
propos~ to be taken ·would be violative ·of the ·statute or nile inyolved. The receipt by the staff 
ofsuch information; however, should not be construed as changing the staff's informal · 
procedureS and-proxy reyiew into a fonilal or adversary procedure. 

It is important to note that the stafrs and. Commissio~'s no-action responses to 
RUle 14a-8G)-submissions reflect only infornial views. The ~~terminations-reached in these no
action l~tters do not and cannot adjudicate the ~erits of a company's.position with respe~t to the 
proposaL Only acourt such a5 a U.S. District Court-can decide whethe~a company is obligated 

.. to inclu~e shareholder.proposals in its proxy materials·. Acc0~ingly a discretionary · 
determination not to recommend or take- Co~ission enforcement action, does not pr~clude a 
proponent, or any shareholder of ll-company, from pursuing any rights he or she may have against 
the company in court, should the manage.ment omit the proposal from 'the company''s .pro:xy 
·materiaL · 



December 22, 2013 

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549 

# 1 Rule 14a-8 Proposal 
Brink's Company (BCO) 
Simple Majority Vote 
William Steiner 

Ladies and Gentlemen: 

JOHN CHEVEDDEN 

This is in regard to the December 18,2013 company request concerning this rule 14a-8 proposal. 

Company Directors can resign and then accomplish declassification "in one election cycle ... For 
example the Safeway 2004 definitive proxy is one example of converting from a 100% staggered 
board to a 100% declassified board in one election cycle. The company does not argue that it 
cannot follow the Safeway example. 

The company does not argue that it is impermissible for its directors to resign or for a number of 
directors to resign at the same time. Nor does the ·company claim that it has the power to force 
one director or a number of directors to serve out their terms. Nor does the company claim that it 
can prevent a number of directors from giving advance notice of their resignation. 

The following email exchange is another example where a company transitioned to annual 
election of each director in one year. This email exchange was included in a 2006 no action 
request and is therefore public information. 

From: "Carter, Tomn 
Date: Fri, 2 Dec 2005 I 0:24:50 -0500 
To: "J" 
Subject: RE: (GPC) 

Mr. Chevedden, your understanding is correct. The amendment to the Genuine Parts Company 
Restated Articles would result in the annual election of all directors beginning with the 2007 
annual shareholder meeting and beginning with the 2007 annual meeting all directors would be 
elected ~o a one year term. 

Regards, 
Tom Carter 

W. Thomas Carter III 
Alston & Bird LLP 
One Atlantic Center 

*** FISMA & OMB Memorandum M-07-16 *** 



1201 West Peachtree Street 
Atlanta, Georgia 30309-3424 
Direct Dial: 404-881-7992 
Fax: 404-881-4777 
www.alston.com 

This is to request that the Securities and Exchange Commission allow this resolution to stand and 
be voted upon in the 2014 proxy. 

cc: William Steiner 

McAlister C. Marshall <mmarshall@brinkscompany .com> 

http:www.alston.com


[BCO: Ru1e 14a-8 Proposal, November 4, 2013] 
Proposal 4* -Elect Each Director AnnuaUy 

RESOLVED, shareholders ask that our Company take the steps necessary to reorganize the 
Board ofDirectors into one class with each director subject to election each year and to complete 
this transition within one-year. 

Arthur Levitt, former Chairman ofthe Securities and Exchange Commission said, "In my view 
it's best for the investor ifthe entire board is elected once a year. Without annual election of 
each director shareholders have far less control over who represents them." 

A total of79 S&P 500 and Fortune 500 companies declassified their boards in 2012 and 2013. 
The 79 companies whose boards were declassified have an aggregate market capitalization 
exceeding one trillion dollars (as ofOctober 20, 2013). Annual elections are widely viewed as a 
corporate governance best practice. Board declassification and annual elections could make 
directors more accountable, and thereby contribute to improving performance and increasing 
company value. 

This proposal should also be more favorably evaluated due to our Company's clearly improvable 
environmental, social and corporate governance performance as reported in 2013: 

GMI Ratings, an independent investment research firm, had concerns regarding our executive 
pay. Brink's can give long-term incentive pay to our CEO for below-median performance. 
Unvested equity pay would not lapse upon CEO termination. CEO perks were $250,000. There 
was not one independent director who had general expertise in risk management. Michael 
Herling, who chaired our audit committee, received our highest negative vote- 26%. 

Management had a unilateral right to amend our company's articles I constitution without 
shareholder approval. There were constituency provisions that could be invoked to deter 
profitable tender offers regarded as hostile by management. There were limits on the right of 
shareholders to take action by written consent An 80% vote would be needed to make certain 
improvements in our governing documents. There was plurality voting which meant a director 
usually needed only one yes-vote to be elected. 

Returning to the core topic of this proposal from t.he context ofour clearly improvable corporate 
performance, please vote to protect shareholder value: 

Elect Each Director Annually- Proposal 4.* 



IIIIIBRINKS 

McAlister C. Marshall, II 
Vice President and General Counsel 

VIA E-MAIL (shareholderproposals@sec.gov) 

Office of the Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission 
100 F Street, N.E. 
Washington, D.C. 20549 

1 f.ij1 The Brink's Company 
:~·1801 BayberryCourt 

. · P.O. Box 18100 
Richmond, VA23226-8100 U.S.A. 
Tel: (804) 289-9625 
F~(804)289-9765 
E-mail: mmarshaii@BrinksCompany.com 

December 18, 2013 

Re! The Brink's Company Shareholder Proposal from John Cbevedden on behalf of 
William Steiner 

Ladies and Gentlemen: 

The Brink's Company (the "Company") hereby submits this letter pursuant to Rule 14a-
8G) promulgated under the Securities Exchange Act of 1934, as amended, to notify the staff (the 
"Staff') of the Division of Corporation Finance of the Securities and Exchange Commission (the 
"SEC') of the Company's intention to omit from its proxy statement for the Company's 2014 
Annual Meeting of Shareholders (the "2014 Proxy Materials'') a shareholder proposal (attached 
hereto as Exhibit A, the "Proposaf') and related supporting statement submitted on behalf of Mr. 
William Steiner ("Steiner'') by Mr. John Chevedden ("Chevedden''). 

In accordance with Staff Legal Bulletin No. 14D (November 7, 2008), this letter and its 
exhibits are being delivered by e-mail to shareholderoroposals@sec.gov. Pursuant to Rule 14a-
8G), this letter is being submitted not less than 80 days before the Company intends to file its 
definitive 2014 proxy materials with the SEC and a copy of this letter and its attachments is 
being e-mailed to Chevedden and sent via FedEx simultaneously to Messrs. Chevedden and 
Steiner. 

BACKGROUND 

On November 7, 2013, the Company received the Proposal and accompanying letter (the 
"Letter'') via certified mail. The envelope was post marked November 4, 2013 and the return 
address on the envelope was identical 
to the one ascribed in the Letter to Chevedden. The Company received the same documents via 
fax on November 8, 2013. See Exhibit B. While the letterhead indicated that the letter was sent 
by Steiner at the fax was sent from a fax machine 
indicating a fax number with an area code located in Southern California. 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 
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The Letter was dated October 21, 2013 and purports to be an authorization by Steiner for 
Chevedden to submit a proposal attached to the Letter on behalf of Steiner. The Proposal 
attached to the Letter was dated November 4; 2013, two weeks following the date of Steiner's 
Letter. 

On November 20,2013, after confirming that Chevedden was not a shareholder ofrecord 
ofthe Company, the Company sent a letter to Chevedden via e-mail and overnight mail via fedex 
of (i) its view that Chevedden is the Proposal's sole proponent, (ii) the requirements ofRule 14a
8(b), (iii) its view that Chevedden's submission failed to meet the requirements ofthat paragraph 
of Rule 14a-8 and (iv) the requirement that Chevedden cure those deficiencies within 14 days of 
receipt ofthe Company's notice by showing Chevedden's ownership ofshares. See Exhibit C. 

On November 27, 2013 the Company received an e-mail from Chevedden attaching a 
letter from Steiner, dated November 26, 2013, stating that Steiner is the sole proponent of "the 
rule 14a-8 proposal [BCO: Rule 14a-8 Proposal, November 4, 2013]". See Exhibit D. 

As ofthe date of this letter, the Company has not received any response from Chevedden 
submitting any proof ofhis ownership ofthe Company's securities. 

BASES FOR THE PROPOSAL'S EXCLUSION 

We believe that the Proposal may be excluded from the Company's 2014 Proxy Materials 
on the following grounds; 

• 	 Rule 14a-8(i)(8)(ii) expressly permits the exclusion of proposals that would remove 
directors from office before their terms expire. 

• 	 Rule 14a-8 does not permit shareholders to make "proxy proposals by proxy'' as has been 
attempted by Chevedden and Steiner and Chevedden has not satisfied the proof of 
ownership requirements ofRule 14a-8(b ). 

I. 	 The Proposal may be excluded under Rule 14a-8(i)(8)(ii) beeause it would 
improperly remove directors from office before their terms expire. 

Rule 14a-8 imposes requirements on shareholders seeking to make a proposal for 
inclusion in a company's proxy statement and sets forth certain substantive bases on which 
companies may exclude shareholder proposals. Specifically, Rule 14a-8(i)(8)(ii) provides that a 
company may exclude a shareholder proposal that "[w]ould remove a director from office before 
his or her tenn expired." That is precisely what the Proposal would do. It is excludable on this 
basis alone. 

The Company has a "staggered board" comprised of directors each having a three-year 
term. In any given year, approximately one-third of the directors' terms expire, and the directors 
holding those terms stand for election (thus creating three director "classes" by year). The 
Proposal seeks to cut short the terms of many of the Company's directors. It expressly would 
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provide for the Company to ''take the steps necessary to reorganize the Board of Directors into 
one class with each director subject to election each year and to complete this transition within 
one-year." (Emphasis added.) Indeed, if implemented following the Company's 2014 annual 
meeting, as the Proposal insists, the Proposal would cut short by one year the terms of three 
directors whose terms expire in 2016 and would also cut short by two years the terms of two 
directors whose terms expire in 2017 if they are elected at the 2014 annual meeting. 

The Staff has expressly and repeatedly confirmed that Rule 14a-8(iX8)(ii) permits 
companies to exclude shareholder proposals that would remove directors from office before their 
terms expire. The Staff has previously excluded Chevedden 's own proposals to other companies 
on this exact basis and the same result in warranted here. See, e.g., Kinetic Concepts, Inc., SEC 
No-Action Letter (2004-2011), WSB File No. 0321201127 (CCH) (Mar 21, 2011) (confirming 
the exclusion of Defendant Chevedden's proposal to require each director to stand for election 
annually); id, Letter from S. Gupta to SEC Div. ofCorp. Fin., Jan. 19,2011 at 13 ("It has been a 
long-standing position of the Staff that proposals which have the purpose, or that could have the 
effect, of prematurely removing a director from office before his or her term expired are 
considered to relate to a nomination or an election and are therefore excludable"); Western Union 
Co., SEC No-Action Letter (2004-2011), Fed. Sec. L. Rep. (CCH) ll 76,705 (Feb. 25, 2011) 
(confirming the exclusion of an identical proposal from another proponent "under rule 14a
8(i)(8) to the extent it could, if implemented, disqualify directors previously elected from 
completing their terms on the board''). 

II. 	 Rule 14a-8 does not permit shareholders to make "proxy proposals by proxy," as 
attempted by Chevedden and Steiner and Chevedden has not satisfied the proof of 
ownership requirements of Rule 14a-8(b). 

Chevedden is not a record shareholder of the Company eligible to submit a shareholder 
proposal. Instead, he purports to act as a ''proxy" for Steiner, who is a shareholder, to submit the 
Proposal for inclusion in the Company's 2014 Proxy Materials. Rule 14a-8 does not permit a 
person to act as a shareholder's ''proxy" in order to submit a shareholder proposal and the 
Company believes it may properly exclude the Proposal from its 2014 Proxy Materials in 
reliance on Rule 14a-8(f), because Chevedden did not provide sufficient proof of his ownership 
of the Company's common stock as of the date the Proposal was submitted, as required by Rule 
14a8(b). 

A. 	 Waste Connections v. Chevedden 

On January 30, 2013, Waste Connections notified the Staff of its intention to exclude a 
proposal regarding annual election of directors submitted· by Chevedden, purportedly on behalf 
ofa shareholder ofWaste Connections, Mr. James McRitchie ("McRitchie"). Waste Connections 
also filed a lawsuit in the U.S. District Court for the Southern District of Texas seeking a judicial 
declaration that it could omit Chevedden's proposal from its proxy materials. 
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According to its notice to the Staff and pleadings in the lawsuit, Waste Connections 
received an email on November 27, 2012, from Chevedden containing the proposal relating to 
shareholders' right to call a special meeting. The email attached a letter from McRitchie 
purporting to authorize Chevedden to act as McRitchie's proxy for submitting a shareholder 
proposal. McRitchie's letter did not identify the proposal by name or description. In December 
2012, Chevedden submitted a "revised proposal'' relating to the annual election of directors. This 
proposal was accompanied by the same November 27, 2012 letter from McRitchie with the 
words "revised Dec. 6, 2012" handwritten at the top. 

Waste Connections argued in its notice to the Staff and in its complaint that the proposal 
could be omitted on several grounds, including that (a) Rule 14a-8 does not pennit a shareholder 
to submit a "proposal by proxy," (b) Chevedden failed to sufficiently demonstrate that McRitchie 
or another shareholder was the true proponent of the proposal prior to the Rule 14a-8( e )(2) 
deadline, and (c) Chevedden failed to demonstrate he was a shareholder who met Rule 14a
8(b)'s requirement despite sufficient notice from Waste Connections ofthis requirement 

On February 1, 2013, Chevedden filed a motion to dismiss the complaint. On February 
22, 2013, Waste Connections filed a summary judgment motion on its declaratory judgment 
claim that it could exclude the proposal from its proxy materials because it violated Rule 14a-8. 
On June 6, 2013, the District Court entered an order denying Chevedden's motion to dismiss and 
granting Waste Connections' motion for summary judgment. The court noted that Waste 
Connections "has met its burden of demonstrating that there is no genuine dispute as to the 
material facts" asserted in its motion (including the facts underlying the three bases for exclusion 
discussed above). Chevedden has filed a notice of appeal. The Motion for Declaratory Judgment, 
Motion for Summary Judgment (excluding exhibits), and Order in the Waste Connections matter 
are attached as Exhibit E. 

B. 	 Rule 14a-8 does not permit shareholders to make "proxy proposals by 
proxy," as attempted by Chevedden and Steiner. 

The SEC has long held that in order to utilize Rule 14a-8, the proponent must be a 
security holder of the company to which the proponent intends to submit the proposal. Rule 14a
8(b )(1) requires a proponent to ''have continuously held at least $2,000 in market value, or 1%, 
of the company's securities entitled to be voted on the proposal at the meeting for at least one 
year." 

Rule 14a-8(h) allows a shareholder to designate a "representative ... to present a 
proposal on your [the shareholder's] behalf." However, Section (h), the only section of Rule 
14a-8 that allows a shareholder to designate a representative to act on his or her behalf, permits 
such designation only for the limited purpose of presenting the shareholder's proposal at the 
shareholders' meeting. The rule does not contain any language permitting a non-shareholder to 
submit a proposal for inclusion in a company's proxy statement or permitting a shareholder to 
grant a proxy to another person in advance of the shareholders' meeting in order for that other 
person to submit a proposal. 
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Despite the court's ruling in Waste Connections v. Chevedden, Chevedden has once again 
attempted to submit a "shareholder proposal by proxy." In his Letter, Steiner attempts to give the 
identical proxy that McRitchie purported to give in Waste Connections v. Chevedden (i.e., ''my 
proxy for John Chevedden and/or his designee to forward this Rule 14a-8 proposal to the 
company and to act on my behalfregarding this Rule 14a-8 proposal, and/or modification ofit"). 

Also, it is not clear from this so-called "proxy" that Steiner has authorized a proposal on 
the topic of director term limits be submitted to the Company. The Letter, dated October 21, 
2013, refers to an "attached" Rule 14a-8 proposal, however, there is no proposal attached that is 
dated on or before October 21, 2013. Rather, the attachment includes a proposal with a date of 
November 4, 2013. While Chevedden's e-mail ofNovember 27,2013 included as an attachment 
a letter purportedly from Steiner dated November 26, 2013, stating that Steiner was the sole 
proponent of a proposal "[BCO: Rule 14a-8 Proposal, November 4, 2013] Proposal 4th- Elect 
Each Director Annually'', this letter was sent and received after November 15, 2013, the Rule 
14a-8(e) deadline for submissions of proposals and furthermore, did not attach the text of any 
proposal. Thus, even if it is the Staff's view that, contrary to the ruling in Waste Connections v. 
Chevedden, Rule 14a-8 permits a shareholder to submit a proposal by proxy, the sort of 
"shareholder proposal by proxy" scheme that Chevedden relies upon should not be considered 
sufficient. The shareholder proponent should be required to grant a proxy that actually authorizes 
the specific proposal advanced on his or her behalf and within the time period required by Rule 
14a-8(e). 

C. 	 The Proposal May Be Excluded in Reliance on Rule l4a-8(f), Because 
Chevedden Has Not Sufficiently Demonstrated His Eligibility to Submit a 
Shareholder Proposal Under Rule 14a-8(b) and Did Not Provide Sufficient 
Proof of Ownership After Receiving Proper Notice Under Rule 14a-8(f)(l). 

Rule 14a-8(b )(1) provides, in part, that when the shareholder is not a record holder, the 
shareholder "is responsible for proving his or her eligibility to submit a proposal to the 
company." The shareholder may prove this pursuant to Rule 14a-8(b)(2)(i) by submitting a 
written statement from the record holder of the securities verifying that the shareholder has 
owned the requisite amount of secwities continuously for one year as ofthe date the shareholder 
submits the proposal. See StaffLegal Bulletin No. 14 (July 13, 2001) ("SLB 14"). 

As set forth above, the Company's view is that Rule 14a-8 does not permit a shareholder 
to submit a shareholder proposal through the use ofa proxy such as provided in the Letter. Thus, 
Chevedden, not Steiner, is the true proponent ofthe Proposal. 

Rule 14a-8(f)(l) permits a company to exclude a shareholder proposal from the 
company's proxy materials if the shareholder proponent fails to comply with the eligibility or 
procedural requirements under Rule 14a-8, provided that the company, within 14 days of receipt 
of the proposal, notified the proponent of any eligibility or procedural deficiencies and the 
proponent failed to correct those deficiencies within 14 days of receipt of that notice. Because 
the Company could confmn only that Chevedden was not a shareholder of record and he had 
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provided no proof of his beneficial ownership of Company shares, it gave timely notice of that 
deficiency to Chevedden under Rule 14a-8(f)(l ). 

As noted above, the Company received the Proposal on November 7, 2013 and on 
November 20, 2013, within 14 days of its receipt of the Proposal, the Company gave notice to 
Chevedden advising that based on Waste Connections v. Chevedden, the Company considered 
Chevedden the sole proponent ofthe Proposal. The Company's notice included: 

• 	 A reference to Waste Connections v. Chevedden, including the assertion that Rule 14a-8 
did not permit submission of a ''proxy proposal by proxy" and that the purported "proxy" 
letter was not sufficient to demonstrate that Chevedden was eligible to submit a proxy 
access proposal to the Company; 

• 	 A description ofRule 14a-8(b) 's eligibility requirements; 

• 	 A statement explaining that sufficient proof of ownership had not been received by the 
Company; 

• 	 An explanation ofwhat Chevedden should do to comply with the rule; 

• 	 A description of the required proof of ownership in a manner consistent with the 
guidance in SLB 14F. 

• 	 A statement calling Chevedden's attention to the 14-day deadline for responding to the 
Company's notice; and 

• 	 A copy ofRule 14a-8 and SLB 14F. 

As of the date of this letter, Chevedden has not provided written support demonstrating 
that he continuously held at least $2,000 in market value, or 1%, of the Company's securities 
entitled to be voted on the Proposal at the 2014 annual meeting for at least one year by the date 
on which the Proposal was submitted. When a company has provided sufficient notice to a 
shareholder ofprocedural or eligibility deficiencies under Rule 14a-8(f)(l) and those deficiencies 
have not been timely cured, the Staff has consistently permitted companies to omit shareholder 
proposals pursuant to paragraphs (b) and (f) of Rule 14a-8. See, e.g., Hewlett-Packard Co., SEC 
No-Action Letter (July 28, 2010) (concurring with the exclusion of a deficient shareholder proposal that 
the shareholder failed to cure in his response to the company's notice ofdeficiency under Rule 14a~8(b)). 

Accordingly, the Company may properly exclude the Proposal from its 2014 Proxy 
Materials in reliance on paragraphs (b) and (f) ofRule 14a-8. 
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For the foregoing reasons, the Company requests your confirmation that the Staff will not 
recommend any enforcement action to the Commission if the Company excludes the Proposal 
from its 2014 Proxy Materials. 

Please do not hesitate to contact me at (804) 289-9625, or by email at 
mmarshall@brinkscompany.com, if you have any questions or require any additional 
information with regard to this matter. 

McAlister C. Marshall, II 

Enclosure 

cc: 	 John Chevedden 
William Steiner 

mailto:mmarshall@brinkscompany.com


.. 


EXHIBIT A 




- - - - - - - - - - - - - - - - - - - - -
Page 15 redacted for the following reason: 

*** FISMA & OMB Memorandum M-07-16 *** 



Mr. Thomas C. Schievelbein 
Chairman 
Brink's Company (BCO) 
1801 Bayberry Ct 
P.O. Box 18100 
Richmond, VA 23226 
PH: 804-289-9623 
FX: 804-289-9770 

Dear Mr. Schievelbein, 

William Steiner 

I purchased stock and hold stock in our company because I believed our company had greater 
potential. I submit my attached Rule 14a-8 proposal in support of the long-term performance of 
our company. My proposal is for the next annual shareholder meeting. I will meet Rule 14a-8 
requirements including the continuous ownership of the required stock value until after the date 
of the respective shareholder meeting. My submitted format, with the shareholder-supplied 
emphasis, is intended to be used for definitive proxy publication. This is my proxy for John 
Chevedden and/or his designee to forward this Rule 14a-8 proposal to the company and to act on 
my behalf regarding this Rule 14a-8 proposal, and/or modification of it, (or the forthcoming 
shareholder meeting before, during and after the forthcoming shareholder meeting. Please direct 
all future communications regarding my rule 14a-8 proposal to John Chevedden 

to facilitate prompt and verifiable communications. Please identify this proposal as my proposal 
exclusively. 

This letter does not cover proposals that are not rule 14a-8 proposals. This letter does not grant 
the power to vote. Your consideration and the consideration of the Board of Directors is 
appreciated in support of the long-tenn performance of our company. Please acknowledge 
receipt of my proposal promptly by email to

William Steiner 

cc:~chaelJ.~c~lough 
Secretary 

/o -~!-(:? 
Date 

*** FISMA & OMB Memorandum M-07-16 *** 
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[BCO: Rule 14a-8 Proposal, November 4, 2013] 
Proposal 4* -Elect Each Director Annually 

RESOLVED, shareholders ask that our Company take the steps necessary to reorganize the 
Board of Directors into one class with each director subject to election each year and to complete 
this transition within one-year. 

Arthur Levitt, former Chairman of the Securities and Exchange Commission said, "In my view 
it's best for the investor if the entire board is elected once a year. Without annual election of 
each director shareholders have far less control over who represents them." 

A total of79 S&P 500 and Fortune 500 companies declassified their boards in 2012 and 2013. 
The 79 companies whose boards were declassified have an aggregate market capitalization 
exceeding one trillion dollars (as of October 20, 2013). Annual elections are widely viewed as a 
corporate governance best practice. Board declassification and annual elections could make 
directors more accountable, ~d thereby contribute to improving performance and increasing 
company value. 

This proposal should also be more favorably evaluated due to our Company's clearly improvable 
environmental, social and corporate governance performance as reported in 2013: 

Gl\AJ Ratings, an independent investment research finn, bad concerns regarding our executive 
pay. Brink's can give long-term incentive pay to our CEO for below-median performance. 
Unvested equity pay would not lapse upon CEO termination. CEO perks were $250,000. There 
was not one independent director who had general expertise in risk management. Michael 
Herling, who chaired our audit committee, received our highest negative vote- 26%. 

Management had a unilateral right to amend our company's articles I CQD$titutio~ without 
shareholder approval. There were constituency provisionS that could be invoked io deter 
profitable tender offers regarded as hostile by management There were llinits on the right of 
shareholders to take action by written consent AD. SO% vote would be needed to·D)Ske ~ 
improvements in our governing documents. There was plurality voting which meant a director 
usually needed only one yes-vote to be elected. 

Returning to the core topic of this proposal from the context of our clearly improvable corporate 
performance, please vote to protect shareholder value: 

Elect Each Director Annually- Proposal4. * 



Notes: 
William Steiner, sponsored this proposal. 

Please note that the title of the proposal is part of the proposal. 
If the company thinks that any part of the above proposal, other than the first line in brackets, can 
be omitted from proxy publication simply based on its own reasoning, please obtain a written 
agreement from the proponent 

*Number to be assigned by the company. 
Asterisk to be removed for publication. 

This proposal is believed to confonn with Staff Legal Bulletin No. 14B (CF), September 15,2004 
including (emphasis added): 

Accordingly, going forward, we believe that it would not be appropriate for 
companies to exclude supporting statement language and/or an entire proposal in 
reliance on rule 14a-8(1)(3) in the following circumstances: 

• the company objects to factual assertions because they are not supported; 
• the company objects to factual assertions that, while not materially false or 
misleading, may be disputed or countered; 
• the company objects to factual assertions because those assertions may be 
interpreted by shareholders in a manner that is unfavorable to the company. its 
directors, or its officers; and/or 
• the company objects to statements because they represent the opinion of the 
shareholder proponent or a referenced source, but the statements are not 
identified specifically as such. 

We believe that it is appropriate under rule 14a-B for companies to address 
these objections in their statements of opposition. 

See also: Sun Microsystems, Inc. (July 21, 2005). 
Stock will be held until after the annual meeting and the proposal will be presented at the annual 
meeting. Please acknowledge this proposal promptly by email

*** FISMA & OMB Memorandum M-07-16 *** 
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Mr. Thomas C. Schievelbein 
Chairman 
Brink's Company (BCO) 
1801 Bayberry Ct 
P.O. Box 18100 
Richmond, VA 23226 
PH: 804-289-9623 
FJ{:804-289-9770 

Dear Mr. Schievelbe~ 

William Steiner 

PAGE 01/04 

I purchased stock. anc;l hold stock in our CQmpany because .I believ.¢ our_·cgmpany .~:~er 
potential. I submit my attached Rule 14a-8-pwpo~ ·in support of:th.e long-term pertormance of_. . 
our company. My proposal is for the next annual.shareholder ,m~. l Will m¢et: R,W.~: ·4~8 
requirements including the continuous ownership of the required stock value ·until·after the date 
of the respective shareholder meeting. My submitted format, with. the .shareholder-supplied .. ·
emphasis, is intended to be used for definitive p-oxy publication. This is my proxy for John. ··- ·--'·· 
Chevedden and/or his designee to forward this Rule 14a-8 proposal-to the.company.and.to act .on. 
my behalf regarding this Rule l4a-8 proposal,. and/or modificatiQn: o£ it,J9r-the.fm.:th¢9I.tijng . . 
shareholder meeting before, during and after the forthcoming:shateholder·meeting. PI~ direct 
all future communications regarding my rule 14a-8 propQ~ to .Jo}ln Chevedden 

to facilitate prompt and verifiable communications. Please identify this proposal as my proposal 
exclusively. 

This letter does not cover proposals that are not rule 14a-8 proposals. This letter does not grant 
·the power to vote. Your consideration and the consideration of the Board of Directors is 
appreciated in support of the long-term performance of our company. Please acknowledge 
receipt of my proposal promptly by email to 

sn,.e~: ereetl~y,· 
·w;JL... 
William Steiner 

cc: Michael J. McCullough 
Secretary 

/o -r;/1-.t:? 
Date 

*** FISMA & OMB Memorandum M-07-16 *** 
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[BCO: Rule 14a-8 Proposal, November4, 2013] 
Proposal4~r - Eleet Each Director Annually 

PAGE B2/B4 

RBSOL VED, shareholders ask that oUl' Company take the steps necessary to reorganize the · 
Board of Directors into one class with each director subject to election each year and to complete _ 
this transition within one-year. 

Arthur Levitt, former Chairman of the Securities and Exchange. Commission .said, '~ln-m"¥ view .. 
it's best for the investor if the entire board is elected once a year. Without ·annual election of 
each director shareholders have far less control over who represents them." -

A total of79 S&P 500 and Fortune 500 companies declassified their boards in 2012 and2013. 
The 79 companies whose boards were declassified have an aggregate market capitalization - . . . . . . . . . 
exceeding one trillion dollars (as of October 20, 2013). Annual-elections-are widely viewed as a 
corporate governance best practice. Board declassification and annual elections could make 
directors more accountable, and thereby contribute to improving performance and increasing 
company value. 

This proposal should also be more favorably evaluated due to ow- CQm.pany' s .clearly improvable 
environmental, social and corporate governance performance as reponed in 2013: 

OMI Ratings, an independent investment research fltlll, had concerns regarding our executive 
pay. Brink's can give long-tenn incentive pay to our CEO for· below .. m~J;etfo~ce. .. , .. 
Unvested equity pay would not lapse upon CEO tennination. CEO perks-were.$250~000. Thexe 
was not one independent director who had genexal expertise: ~risk management. Michael 
Herling, who chaired our audit committee~ received our highest negative vote- 26%. 

Management had a unilateral right to amend our company's articles I constitution without 
shareholder approval. There were constituency provisions that could be invoked to deter 
profitable tender offcn regarded as hostile by management. There were limits on the right of 
shareholders to take action by written consent. An 80% vote would be needed to make certain 
improvements in our governing documents. There was plurality voting which meant a director 
usually needed only one yes-vote to be elected. 

Returning to the core topic of this proposal from the context of our clearly improvable corporate 
performance, please vote to protect shareholder value: 

Elect Each Director Annually - Proposal4. * 

*** FISMA & OMB Memorandum M-07-16 *** 
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Notes: 
William Steiner, sponsored this proposal. 

~l~:n().~,fba~ ~e title Qfth~ l'J:opoW. is part of the,proposal. -- · - . . . . . . . 
lfthe:~pany· thinks ~~any part .of th~;:~bc)ve~proposal, other than the first line~ 9raclq~~ •. can 
lie-o-d ftgw.:proxy;publi~on simply based on its own reasoning, _please 0~ a vm~ _: 
agreement from the proponent 

*Number to be assigned by the company. 
Asterisk to be l"emoved for publication. 

This proposal is believed to conform with StaffLegal Bulletin No. _14B (CF), Sep!em~J~_,2()04 
including (emphasis added): · 

Accordingly. going forward, we believe that it would not be appropriate for 
companies to exclude supporting statement language-and/or-an entire proposal-in . 
reliance on rule 14a-8(1)(3) in the following circumstances: - _ ·-

• the company objects to factual assertions because they are not supported; 
• the company objects to factual assertions that, while ·not materially false-or 
misleading, may be disputed or countered; 
• the company objects to factual assertions because those assertions may be . 
interpreted by shareholders in a manner that is unfavorable to the company, .its. 
directors, or its officers; and/or . 
• the company objects to statements because they represent the opinfon of the 
shareholder proponent or a referenced source, but the statements are not 
identified specifically as such. 

We believe that It is appropriate under rule 14a-8 for companies to addteSS 
these objections in their statements of opposition. 

See also:· Sim,Microsystems, Inc.: (Jwy·21, 20.05). 
Stock will :he held until af\er ~ ·annu~ ~eeting and the proposal will be presented at the annual 
meeting. Please acknowledge this propQsal promptly by email

*** FISMA & OMB Memorandum M-07-16 *** 
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lfD Alllerltrade 

November 8. 2013 Post-ne Fax Note 7671 _ ~_LI--~ ... t} ~~~ 
~ ./'li~J...u {. ./1t,.61/~t,.. From~,"~ c,kvc.~ Jr-. 

\Mlliam Stelnar 
~JOec)L 

. 
... 

Phone If 

faitl f'f)'f .-.l~1--1i? 0 

Go. 

Prt~a•·
fa)(. 

Re: Volli'TDAmerifrade acr.ountendlng ln lnlDAmdrade Clearing.lnc.,.DTC#m88 ... - •. - ..... __ ........ -, .. 

Dear William Steiner, 

Thank )lOu for·aU9Wfng,m~1o.~sslst you today.· k you requested, thi&leUer.·aerv~:tc) c:onfinn.that since 
September1, 2D12;~lDU have coritinuOUsly h:e!d at leaSt &00 ~barea eac;tt ofVERIZON 

• COMMUNICATIONS (VZ.). ~~S CO (SCO), ARCHER QI\NCELS MIDLANO·co (ADM). DOW 
CHEMICAL (DOW). and CSX COS§' (CSX). • 

Jf we can be of any further asstslanca. please let us know. Just log In to your account and go to the 
Massage center tD Wlita us. You can also ca8 craant services at 8CJ0.86N900. We'la svaUel')le.24 hours . '"' ·~ .. 
a day, seven days a week. 

SineeleJY, 

·~ 

'Psb.~ta~ ... .-..~~.Wam.donJCrVtm.•m~ Rlidlnal bctrilltlll farq&fliiQ8PCaiOQOIIIIIIBIIV 
IIIDO&IfeYMUI8~~-~mayd&rCDmytJJJITD~CMf11Nrlllliii1._JOII~ret#tlli/CIIaNiD 
~lrlmliW~•thfolrdal~of)'QGI'lD~r.coypt. 

U.-VG!dEr, Wlima, 8lld syllafi'IIMisDIIrrDIIJ O.IIJ MaUlt._.. MO IAIII6oxacutJGna, 

10~Cna.,rnlftlhetANJWSIPCINPAfwww-""Wo!I!IOJlUI...,.llfe,6!!u11!11.ona).1D~ba4radamlltcJan~Odtlllf»r'ID 
~tPCo41PaQJ,II)I:,d1he~~ DZP13'JP~IP CGfi'I .. A)I. rM.AI--~ UsccldlpoenliCtJOO. 

200BDuvl1o&• Ava, 
Ontaba, NGe8184 www.tdameritrade.com 
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MARTIN LIPTON 
HERBERT M, WACHTELL 
BERNARD W, NUSSBAUM 
LAWRENCE B. PEDOWITZ 
PAUL VIZC:ARRONOO, .JR. 
PETER C. H£1N 
HAROLD S. NOVIKOFI" 
MEYER G. KOPLOW 
THEODORE N, loiiRVIS 
COWARD D. HCRLIHY 
DANIEL A. N£1'1' 
ERIC: M. ROTH 
ANDREW R. BROWIIISTEIN 
MICHAE.L H. BYOWITZ 
PAULK. ROWE 
MARC WOLINSKY 
DAVID GRUENSTEIN 
STEPHEN G. GELLMAN 
aTEVEN A. ROSCNBLUM 
STEPHANI£ .J. SELIGMAN 

.JOHN 1'. SAVAA£51: 
SCOTT K. CHARL£8 
DAVID 5, NI:ILL 
.JODI.J.SCHWARTZ 
ADAM 0. EI\CMERICH 
GEORGE T. CONWAY Ill 
RALPH 1'1. LE.VEN£ 
RICHAFtD G. MASON 
MICHAEL .J. SEGAL 
DAVID M. SILK 
ROBIN PANOVKA 
DAVID A. ~TZ 
ILENE K.NABLE GOTTil 
DAVID M. MURPHY 
.JEI"f'REY M, WINTHER 
TREVOR !II. HORWITZ 
BEN N. GERMANA 
AIIIOAEW .J. NUSSBAUM 
RACHELLE SILVERBERG 
STEVEN A. COHEN 

WACHTELL, L1 PTON, RosEN & KATz 

51 WEST 52ND STREET 

N E: W Y 0 R K, N . Y. I 0 0 I 9-6 I 50 

TELEPHONE:: t212) 403 • 1000 

F"ACSIMILE:: (212>403-2000 

G£0RGE A. KATZ.II9G5·1989t 
.JANES H. FOGELSON 11987·19911 

01' COUNSCL 

Wn.LIAN T, ALLEN 
PETER C:. C:AI\IELLOS 
DAVID ... £1NHORN 
KENHCTH B. FORREST 
THCODOR£ GCWERTZ 
MAURA R. GROSSMAN 
RICHARD D. KATCHER 
THEODORE A. LEVINI: 
DOUGLAS K. MAYER 
ROBE.RT B. MAZUR 
PHILIP MINDLIN 

ROBEATN.MORGENTHAU 
ERIC S. ROBINSON 
PATRICIA A. ROBINSON' 
LCONAAD M, ROSEN 
NICHACL W. SCHWARTZ 
ELLIOTT V. STCIN 
WARREN R. STERN 
PATRICIA A, VLAHAKIS 
.J, BRYAN WHITWORTH 
AMY A. WOLI' 

• ADMITTED IN THE DISTRICT 01' COLUMBIA 

COUNSEL 

DAVID N. ADLEASTEIN 
AMANDA K. ALLEXON"' 
LOUIS .J. BARASH 
DIANNA CHEN 
ANDRCW .J.H. CHEUNG 
PANI:LA CHRENKRANZ 
KATHRYN OETTLES·ATWA 

PAUL" N. GORDON 
NANCY B. GREENBAUM 
MARK A. KOENIG 
.J. AUSTIN LYONS 
SABA5TIAN V. NILES 
AMANDA N. PCR~AUD 
.JEFFREY A. WATIKER 

•• ADMITTED IN THE STATE 01" ILLINOIS 

OtREC:T DIAL: 1212) 403-1309 

DIRECT FAX: C212) 403·2309 

E-MAIL: DAKATZ@wLRK.CON 

November 20, 2013 

VIA EMAIL AND OVERNIGHT MAIL 

Mr. John Chevedden 

Dear Mr. Chevedden: 

DEBORAH L. PAUL 
D"VIO C:, KARP 
RIC:H ... RD K. KIN 
.JOSHUA R. CAMMAKER 
MARK GORDON 
.JOSEPH D. LARSON 
L ... WRENC:E S. I'IAKOW 
.IEANNEMARIE O'BRIEN 
WAYNE M. CARLIN 
STEPHE:N R. DoPRIMA 
NICHOLAS 0, DENNO 
IGOR KIRMAN 
.IONATHAI\I M. NOSES 
T, EIKO STANGE 
DAVID A. SCHWARTZ. 
.JOHN F. LVNC:H 
WILLIAM SAVITT 
ERIC N. ROSOl' 
MARTIN .I.E. ARMS 
GREGORY E. OSTLING 
DAVID B. ANDERIJ 

ADAM .J. SHAPIRO 
NELSON 0. FITTS 
.JEREMY L. GOLDSTEIN 
.JOSHUA N. HOLMES 
DAVID E. SHAPIRO 
DAMIAN G. DIDDEN 
ANTE VUCIC 
IAN 80CZKO 
MATTHEW M. OUEST 
DAVID E. KAHAN 
DAVID K. LAN 
BENJAMIN M. ROTH 
.J05HUA .... FELTMAN 
ELAINE P, GOLIN 
EMIL A. KLEINHAUS 
KARESSA L. CAIN 
RONALD C.CHEN 
GORDON ~. MOODIE 
DONG.IU SONO 
BRADLEY A. WILSON 

I am writing on behalf of The Brinks Company ("Brink's"), which received on 
November 7, 2013 a shareholder proposal relating to director terms (the "Proposal") for 
consideration at Brink's 2014 Annual Meeting of Shareholders. Your email contained a letter 
from William Steiner dated October 21,2013, purporting to appoint you and/or your designee as 
his proxy to submit this proposal on his behalf. However, noting the recent litigation to which 
you and Mr. James McRitchie were party in the Southern District of Texas, it does not appear 
that Rule 14a-8 permits a shareholder to submit a shareholder proposal through the use of a 
proxy such as the letter you provided. We therefore consider you to be the proponent of the 
Proposal. 

The Proposal contains certain procedural deficiencies, as set forth below, which 
Securities and Exchange Commission ("SEC") regulations require us to bring to your attention. 

W12183124v3 
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Ownership Verification 

Rule 14a-8(b) under the Securities Exchange Act of 1934, as amended, provides that each 
shareholder proponent must submit sufficient proof that he or she has continuously held at least 
$2,000 in market value, or 1%, of a company's shares entitled to vote on the proposal for at least 
one year as of the date the shareholder proposal was submitted. Brink's stock records do not 
indicate that you are the record owner of sufficient shares to satisfy this requirement. In 
addition, to date Brink's has not received proof from you that you have satisfied Rule 14a-8's 
ownership requirements as ofthe date that the Proposal was submitted to Brink's. In this regard, 
Brink's records indicate that the Proposal was submitted by you via certified mail postmarked 
November 4, 2013. 

To remedy this defect, you must submit sufficient proof of your ownership of Brink's shares. As 
explained in Rule 14a-8(b ), sufficient proof may be in one of the following forms: 

• a written statement from the "record" holder of the shares (usually a broker or a 
bank) verifying that, as of the date the Proposal was submitted (i.e., November 4, 
2013), you continuously held the requisite number of Brink's shares for at least 
one year. 

• if you have filed a Schedule 130, Schedule 13G, Form 3, Form 4 or Form 5, or 
amendments to those documents or updated forms, reflecting ownership of 
Brink's shares as of or before the date on which the one-year eligibility period 
begins, a copy of the schedule and/or form, and any subsequent amendments 
reporting a change in the ownership level and a written statement that you 
continuously held the required number of shares for the one-year period. 

For your reference, please find enclosed a copy of SEC Rule 14a-8. 

To help shareholders comply with the requirement to prove ownership by providing a written 
statement from the "record" holder of the shares, the SEC's Division of Corporation Finance (the 
"SEC Staff') published Staff Legal Bulletin No. 14F ("SLB 14F"). In SLB 14F, the SEC Staff 
stated that only brokers or banks that are Depository Trust Company ("DTC") participants will 
be viewed as "record" holders for purposes of Rule 14a-8. Thus, you will need to obtain the 
required written statement from the DTC participant through which your shares are held. If you 
are not certain whether your broker or bank is a DTC participant, you may check the DTC's 
participant list, which is currently available on the Internet at: 

http://www.dtcc.com/downloads/membership/directories/dtc/alpha.pdf. 

If your broker or bank is not on DTC's participant list, you will need to obtain proof of 
ownership from the DTC participant through which your securities are held. You should be able 
to determine the name of this DTC participant by asking your broker or bank. If the DTC 
participant knows the holdings of your broker or bank, but does not know your holdings, you 
may satisfy the proof of ownership requirement by obtaining and submitting two proof of 
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ownership statements verifying that, at the time the proposal was submitted, the required amount 
of securities were continuously held by you for at least one year- with one statement from your 
broker or bank confirming your ownership, and the other statement from the DTC participant 
confirming the broker or bank's ownership. Please see the enclosed copy ofSLB 14F for further 
information. 

Statement of Intent Regarding Continued Ownership 

Brink's has not received your written statement that you intend. to continue to hold the securities 
through the date of Brink's 2014 Annual Meeting of Shareholders, as required by Rule 14a-8(b). 
To remedy this defect, you must submit to Brink's a written statement that you intend to 
continue ownership of the shares through the date of the 2014 Annual Meeting of Shareholders. 

Response Required Within 14 Days 

For the Proposal to be eligible for inclusion in Brink's proxy materials for Brink's 2014 Annual 
Meeting of Shareholders, the rules of the SEC require that a response to this letter, correcting all 
procedural deficiencies described in this letter, be postmarked or transmitted electronically no 
later than 14 calendar days from the date you receive this letter. Please address any response to 
Brink's Corporate Secretary at 1801 Bayberry Court, P.O. Box 18100, Richmond, Virginia 
23226-8100. You may also transmit any response by email to me at DAKatz@wlrk.com, with a 
copy to McAlister C. Marshall at mmarshall@brinkscompany .com. 

If you have any questions with respect to the foregoing, please contact me at 212-
403-1309. 

~e~z·A-~ 
David A. Katz 

Enclosures: 
Rule 14a-8 of the Securities Exchange Act of 1934 
Division of Corporation Finance Staff Legal Bulletin No. 14F 



Title 17: Commodity and Securities Exchanges 

PART 240--GENERAL RULES AND REGULATIONS, SECURITIES EXCHANGE ACT OF 
1934 

§ 240.14a-8 Shareholder proposals. 

This section addresses when a company must include a shareholder's proposal in its proxy 
statement and identify the proposal in its fonn of proxy when the company holds an annual or 
special meeting of shareholders. In summary, in order to have your shareholder proposal 
included on a company's proxy card, and included along with any supporting statement in its 
proxy statement, you must be eligible and follow certain procedures. Under a few specific 
circumstanc~ the company is pennitted to exclude your proposal, but only after submitting its 
reasons to the Commission. We structured this section in a question-and-answer format so that it 
is easier to understand. The references to "you" are to a shareholder seeking to submit the 
proposal. 

(a) Question l: What is a proposal? A shareholder proposal is your recommendation or 
requirement that the company and/or its board of directors take action, which you intend to 
present at a meeting of the company's shareholders. Your proposal should state as clearly as 
possible the course of action that you believe the company should follow. If your proposal is 
placed on the company's proxy card, the company must also provide in the form of proxy means 
for shareholders to specifY by boxes a choice between approval or disapproval, or abstention. 
Unless otherwise indicated, the word "proposal" as used in this section refers both to your 
proposal, and to your corresponding statement in support of your proposal (if any). 

(b) Question 2: Who is eligible to submit a proposal, and how do I demonstrate to the company 
that I am eligible? 

(1) In order to be eligible to submit a proposal, you must have continuously held at least 
$2,000 in market value, or I%, of the company's securities entitled to be voted on the 
proposal at the meeting for at least one year by the date you submit the proposal. You must 
continue to hold those securities through the date of the meeting. 

(2) If you are the registered holder of your securities, which means that your name appears in 
the company's records as a shareholder, the company can verify your eligibility on its own, 
although you will still have to provide the company with a written statement that you intend 
to continue to hold the securities through the date ofthe meeting of shareholders. However, if 
like many shareholders you are not a registered holder, the company likely does not know 
that you are a shareholder, or how many shares you own. In this case, at the time you submit 
your proposal, you must prove your eligibility to the company in one of two ways: 

(i) The first way is to submit to the company a written statement from the "record" holder 
of your securities (usually a broker or bank) verifying that, at the time you submitted your 
proposal, you continuously held the securities for at least one year. You must also include 
your own written statement that you intend to continue to hold the securities through the 
date of the meeting of shareholders; or 



(ii) The second way to prove ownership applies only if you have filed a Schedule 130 
(§240.13d-101), Schedule 130 (§240.13d-102), Form 3 (§249.103 of this chapter), Fonn 
4 (§249.104 of this chapter) and/or Form 5 (§249.105 of this chapter), or amendments to 
those documents or updated forms, reflecting your ownership of the shares as of or before 
the date on which the one-year eligibility period begins. If you have filed one of these 
documents with the SEC, you may demonstrate your eligibility by submitting to the 
company: 

(A) A copy of the schedule and/or fonn, and any subsequent amendments reporting a 
change in your ownership level; 

(B) Your written statement that you continuously held the required number of shares 
for the one-year period as of the date of the statement; and 

(C) Your written statement that you intend to continue ownership of the shares 
through the date of the company's annual or special meeting. 

(c) Question 3: How many proposals may I submit? Each shareholder may submit no more than 
one proposal to a company for a particular shareholders' meeting. 

(d) Question 4: How long can my proposal be? The proposal, including any accompanying 
supporting statement, may not exceed 500 words. 

(e) Question 5: What is the deadline for submitting a proposal? 

(1) If you are submitting your proposal for the company's annual meeting, you can in most 
cases find the deadline in last year's proxy statement. However, if the company did not hold 
an annual meeting last year, or has changed the date of its meeting for this year more than 30 
days from last year's meeting, you can usually find the deadline in one of the company's 
quarterly reports on Form 10-Q (§249.308a of this chapter), or in shareholder reports of 
investment companies under §270.30d-l of this chapter of the Investment Company Act of 
1940. In order to avoid controversy, shareholders should submit their proposals by means, 
including electronic means, that permit them to prove the date of delivery. 

(2) The deadline is calculated in the following manner if the proposal is submitted for a 
regularly scheduled annual meeting. The proposal must be received at the company's 
principal executive offices not less than 120 calendar days before the date of the company's 
proxy statement released to shareholders in connection with the previous year's annual 
meeting. However, if the company did not hold an annual meeting the previous year, or if the 
date of this year's annual meeting has been changed by more than 30 days from the date of 
the previous year's meeting, then the deadline is a reasonable time before the company begins 
to print and send its proxy materials. 

(3) If you are submitting your proposal for a meeting of shareholders other than a regularly 
scheduled annual meeting, the deadline is a reasonable time before the company begins to 
print and send its proxy materials. 



(f) Question 6: What if I fail to follow one of the eligibility or procedural requirements explained 
in answers to Questions I through 4 of this section? 

(I) The company may exclude your proposal, but only after it has notified you of the 
problem, and you have failed adequately to correct it. Within 14 calendar days of receiving 
your proposal, the company must notify you in writing of any procedural or eligibility 
deficiencies, as well as of the time frame for your response. Your response must be 
postmarked, or transmitted electronically, no later than 14 days from the date you received 
the company's notification. A company need not provide you such notice of a deficiency if 
the deficiency cannot be remedied, such as if you fail to submit a proposal by the company's 
properly detennined deadline. If the company intends to exclude the proposal, it will later 
have to make a submission under §240.14a-8 and provide you with a copy under Question 
10 below, §240.14a-8(j). 

(2) If you fail in your promise to hold the required number of securities through the date of 
the meeting of shareholders, then the company will be permitted to exclude all of your 
proposals from its proxy materials for any meeting held in the following two calendar years. 

(g) Question 7: Who has the burden of persuading the Commission or its staff that my proposal 
can be excluded? Except as otherwise noted, the burden is on the company to demonstrate that it 
is entitled to exclude a proposal. 

(h) Question 8: Must I appear personally at the shareholders' meeting to present the proposal? 

(I) Either you, or your representative who is qualified under state law to present the proposal 
on your behalf, must attend the meeting to present the proposal. Whether you attend the 
meeting yourself or send a qualified representative to the meeting in your place, you should 
make sure that you, or your representative, follow the proper state law procedures for 
attending the meeting and/or presenting your proposal. 

(2) If the company holds its shareholder meeting in whole or in part via electronic media, and 
the company penn its you or your representative to present your proposal via such media, 
then you may appear through electronic media rather than traveling to the meeting to appear 
in person. 

(3) If you or your qualified representative fail to appear and present the proposal, without 
good cause, the company will be permitted to exclude all of your proposals from its proxy 
materials for any meetings held in the following two calendar years. 

(i) Question 9: If I have complied with the procedural requirements, on what other bases may a 
company rely to exclude my proposal? 

( 1) Improper under state law: If the proposal is not a proper subject for action by 
shareholders under the laws of the jurisdiction of the company's organization; 

Note to paragraph (i)(l ): Depending on the subject matter, some proposals are not considered 
proper under state law if they would be binding on the company if approved by shareholders. In 
our experience, most proposals that are cast as recommendations or requests that the board of 



directors take specified action are proper under state law. Accordingly, we will assume that a 
proposal drafted as a recommendation or suggestion is proper unless the company demonstrates 
otherwise. 

{2) Violation of law: If the proposal would, if implemented, cause the company to violate any 
state, federal, or foreign law to which it is subject; 

Note to paragraph (i)(2): We will not apply this basis for exclusion to permit exclusion of a 
proposal on grounds that it would violate foreign law if compliance with the foreign law would 
result in a violation of any state or federal law. 

(3) Violation of proxy rules: If the proposal or supporting statement is contrary to any of the 
Commission's proxy rules, including §240.14a-9, which prohibits materially false or 
misleading statements in proxy soliciting materials; 

( 4) Personal grievance; special interest: lf the proposal relates to the redress of a personal 
claim or grievance against the company or any other person, or if it is designed to result in a 
benefit to you, or to further a personal interest, which is not shared by the other shareholders 
at large; 

(5) Relevance: If the proposal relates to operations which account for less than 5 percent of 
the company's total assets at the end of its most recent fiscal year, and for less than 5 percent 
of its net earnings and gross sales for its most recent fiscal year, and is not otherwise 
significantly related to the company's business; 

( 6) Absence of power/authority: If the company would lack the power or authority to 
implement the proposal; 

(7) Management functions: If the proposal deals with a matter relating to the company's 
ordinary business operations; 

(8) Director elections: If the proposal: 

(i) Would disqualify a nominee who is standing for election; 

(ii) Would remove a director from office before his or her tenn expired; 

(iii) Questions the competence, business judgment, or character of one or more nominees 
or directors; 

(iv) Seeks to include a specific individual in the company's proxy materials for election to 
the board of directors; or 

(v) Otherwise could affect the outcome of the upcoming election of directors. 

(9) Conflicts with company's proposal: If the proposal directly conflicts with one of the 
company's own proposals to be submitted to shareholders at the same meeting; 
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Note to paragraph (i)(9): A company's submission to the Commission under this section 
should specify the points of conflict with the company's proposal. 

(10) Substantially implemented: If the company has already substantially implemented the 
proposal; 

Note to paragraph (i)( I 0): A company may exclude a shareholder proposal that would provide an 
advisory vote or seek future advisory votes to approve the compensation of executives as 
disclosed pursuant to Item 402 of Regulation S-K (§229.402 of this chapter) or any successor to 
Item 402 (a "say-on-pay vote") or that relates to the frequency of say-on-pay votes, provided that 
in the most recent shareholder vote required by §240.14a-21 (b) of this chapter a single year ( 
i.e., one, two, or three years) received approval of a majority of votes cast on the matter and the 
company has adopted a policy on the frequency of say-on-pay votes that is consistent with the 
choice of the majority of votes cast in the most recent shareholder vote required by §240.14a-
21(b) of this chapter. 

(II) Duplication: If the proposal substantially duplicates another proposal previously 
submitted to the company by another proponent that will be included in the company's proxy 
materials for the same meeting; 

( 12) Resubmissions: If the proposal deals with substantially the same subject matter as 
another proposal or proposals that has or have been previously included in the company's 
proxy materials within the preceding S calendar years, a company may exclude it from its 
proxy materials for any meeting held within 3 calendar years of the last time it was included 
if the proposal received: 

(i) Less than 3% of the vote if proposed once within the preceding 5 calendar years; 

(ii) Less than 6% of the vote on its last submission to shareholders if proposed twice 
previously within the preceding 5 calendar years; or 

(iii) Less than 1 0% of the vote on its last submission to shareholders if proposed three 
times or more previously within the preceding S calendar years; and 

(13) Specific amount of dividends: If the proposal relates to specific amounts of cash or stock 
dividends. 

G) Question 10: What procedures must the company follow if it intends to exclude my proposal? 

( 1) If the company intends to exclude a proposal from its proxy materials, it must file its 
reasons with the Commission no later than 80 calendar days before it files its defmitive proxy 
statement and form of proxy with the Commission. The company must simultaneously 
provide you with a copy of its submission. The Commission staff may permit the company to 
make its submission later than 80 days before the company files its definitive proxy 
statement and form of proxy, if the company demonstrates good cause for missing the 
deadline. 

(2) The company must file six paper copies of the following: 
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(i) The proposal; 

(ii) An explanation of why the company believes that it may exclude the proposal, which 
should, if possible, refer to the most recent applicable authority, such as prior Division 
letters issued under the rule; and 

(iii) A supporting opinion of counsel when such reasons are based on matters of state or 
foreign law. 

(k) Question II: May I submit my own statement to the Commission responding to the 
company's arguments? 

Yes, you may submit a response, but it is not required. You should try to submit any response to 
us, with a copy to the company, as soon as possible after the company makes its submission. 
This way, the Commission staff will have time to consider fully your submission before it issues 
its response. You should submit six paper copies of your response. 

(1) Question 12: If the company includes my shareholder proposal in its proxy materials, what 
information about me must it include along with the proposal itself? 

(I) The company's proxy statement must include your name and address, as well as the 
number of the company's voting securities that you hold. However, instead of providing that 
information, the company may instead include a statement that it will provide the information 
to shareholders promptly upon receiving an oral or written request. 

(2) The company is not responsible for the contents of your proposal or supporting statement. 

(m) Question 13: What can I do if the company includes in its proxy statement reasons why it 
believes shareholders should not vote in favor of my proposal, and I disagree with some of its 
statements? 

(I) The company may elect to include in its proxy statement reasons why it believes 
shareholders should vote against your proposal. The company is allowed to make arguments 
reflecting its own point of view, just as you may express your own point of view in your 
proposal's supporting statement. 

(2) However, if you believe that the company's opposition to your proposal contains 
materially false or misleading statements that may violate our anti-fraud rule, §240.14a-9, 
you should promptly send to the Commission staff and the company a letter explaining the 
reasons for your view, along with a copy of the company's statements opposing your 
proposal. To the extent possible, your letter should include specific factual information 
demonstrating the inaccuracy of the company's claims. Time permitting, you may wish to try 
to work out your differences with the company by yourself before contacting the 
Commission staff. 

(3) We require the company to send you a copy of its statements opposing your proposal 
before it sends its proxy materials, so that you may bring to our attention any materially false 
or misleading statements, under the following timeframes: 



(i) If our no-action response requires that you make revisions to your proposal or 
supporting statement as a condition to requiring the company to include it in its proxy 
materials, then the company must provide you with a copy of its opposition statements no 
later than 5 calendar days after the company receives a copy of your revised proposal; or 

(ii) In all other cases, the company must provide you with a copy of its opposition 
statements no later than 30 calendar days before its files definitive copies of its proxy 
statement and form of proxy under §240. 1 4a-6. 

[63 FR 29119, May 28, 1998; 63 FR 50622,50623, Sept. 22, 1998, as amended at 72 FR4168, 
Jan. 29, 2007; 72 FR 70456, Dec. 11, 2007; 73 FR 977, Jan. 4, 2008; 76 FR 6045, Feb. 2, 2011; 
75 FR 56782, Sept. 16, 2010] 
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Summary: This staff legal bulletin provides information for companies and 
shareholders regarding Rule 14a-8 under the Securities Exchange Act of 
1934. 

Supplementary Information: The statements in this bulletin represent 
the views of the Division of Corporation Finance (the "Division"). This 
bulletin is not a rule, regulation or statement of the Securities and 
Exchange Commission (the "Commission"). Further, the Commission has 
neither approved nor disapproved its content. 

Contacts: For further information, please contact the Division's Office of 
Chief Counsel by calling {202) 551-3500 or by submitting a web-based 
request form at bttos://tts.sec.qov/cgi-bin/coro fin interoretive. 

A. The purpose of this bulletin 

This bulletin is part of a continuing effort by the Division to provide 
guidance on important issues arising under Exchange Act Rule 14a-8. 
Specifically, this bulletin contains Information regarding: 

• Brokers and banks that constitute "record" holders under Rule 14a-
8(b)(2)(i) for purposes of verifying whether a beneficial owner is 
eligible to submit a proposal under Rule 14a-8; 

• Common errors shareholders can avoid when submitting proof of 
ownership to companies; 

----·- --------- -···· 
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• The submission of revised proposals; 

• Procedures for withdrawing no-action requests regarding proposals 
submitted by multiple proponents; and 

• The Division's new process for transmitting Rule 14a-8 no-action 
responses by email. 

You can find additional guidance regarding Rule 14a-8 in the following 
bulletins that are available on the Commission's website: SLB No. 14, SLB 
No. 14A. SLB No. 148, SLB No. l4C, SLB No. 140 and SLB No. 14E. 

B. The types of brokers and banks that constitute 
"record" holders under Rule 14a-S(b)(2)(i) for 
purposes of verifying whether a beneficial owner 
is eligible to submit a proposal under Rule 14a-s 

1. Eligibility to submit a proposal under Rule 
14a-8 

To be eligible to submit a shareholder proposal, a shareholder must have 
continuously held at least $2,000 in market value, or 1 °/o, of the company's 
securities entitled to be voted on the proposal at the shareholder meeting 
for at least one year as of the date the shareholder submits the proposal. 
The shareholder must also continue to hold the required amount of 
securities through the date of the meeting and must provide the company 
with a written statement of intent to do so.l 

The steps that a shareholder must take to verify his or her eligibility to 
submit a proposal depend on how the shareholder owns the securities. 
There are two types of security holders In the u.s.: registered owners and 
beneficial owners.~ Registered owners have a direct relationship with the 
Issuer because their ownership of shares Is listed on the records maintained 
by the Issuer or Its transfer agent. If a shareholder Is a registered owner, 
the company can Independently confirm that the shareholder's holdings 
satisfy Rule 14a-8(b )'s eligibility requirement. 

The vast majority of investors in shares issued by U.S. companies, 
however, are beneficial owners, which means that they hold their securities 
In book-entry form through a securities Intermediary, such as a broker or a 
bank. Beneficial owners are sometimes referred to as "street name" 
holders. Rule 14a-8(b)(2)(i) provides that a benefidal owner can provide 
proof of ownership to support his or her eligibility to submit a proposal by 
submitting a written statement "from the 'record' ·holder of [the] securit.les 
(usually a broker or bank)," verifying that, at the time the proposal was 
submitted, the shareholder held the required amount of securities 
continuously for at least one year. 3 

2. The role of the Depository Trust Company 



Most large U.S. brokers and banks deposit their customers' securities with, 
and hold those securities through, the Depository Trust Company roTC"), 
a registered dearing agency acting as a securities depository. Such brokers 
and banks are often referred to as .. partJcipan~ In DTC. ~ The names of 
these DTC partJdpants, however, do not appear as the registered owners of 
the securities deposited with DTC on the list of shareholders maintained by 
the company or, more typically, by Its transfer agent. Rather, DTC's 
nominee, Cede & Co., appears on the shareholder list as the sole registered 
owner of securities deposited with DTC by the DTC participants. A company 
can request from DTC a "securities position listing" as of a spedfled date, 
which identifies the DTC partidpants having a position In the company's 
securities and the number of securities held by each DTC participant on that 
date.s. 

3. Brokers and banks that constitute "record" 
holders under Rule 14a-S(b)(2)(i) for purposes 
of verifying whether a beneficial owner is 
eligible to submit a proposal under Rule 14a-8 

In The Haln Celestial Group, Inc. (Oct. 1, 2008), we took the position that 
an Introducing broker could be considered a "record" holder for purposes of 
Rule 14a-8(b)(2)(1). An Introducing broker is a broker that engages In sales 
and other activities involving customer contact, such as opening customer 
accounts and accepting customer orders, but is not permitted to maintain 
custody of customer funds and securities.§ Instead, an introdudng broker 
engages another broker, known as a "clearing broker," to hold custody of 
client funds and securities, to clear and execute customer trades, and to 
handle other functions such as Issuing confinnatlons of customer trades and 
customer account statements. Clearing brokers generally are DTC 
participants; Introducing brokers generally are not. As Introducing brokers 
generally are not DTC participants, and therefore typically do not appear on 
DTC's securities position listing, Hain Celestial has required companies to 
accept proof of ownership letters from brokers In cases where, unlike the 
positions of registered owners and brokers and banks that are DTC 
participants, the company is unable to verify the positions against its own 
or Its transfer agent's records or against DTC's securities position listing. 

In light of questions we have received following two recent court cases 
relating to proof of ownership under Rule 14a-az and In light of the 
Commission's discussion of registered and beneficial owners In the Proxy 
Mechanics Concept Release, we have reconsidered our views as to what 
types of brokers and banks should be considered "record" holders under 
Rule 14a-8(b)(2)(i). Because of the transparency of DTC partidpants' 
positions In a company's securitlest we will take the view going forward 
that, for Rule 14a-8(b)(2)(1) purposes, only DTC partidpants should be 
viewed as "record" holders of securities that are deposited at DTC. As a 
result, we will no longer follow Hain Celestial. 

We believe that taking this approach as to who constitutes a "record" 
holder for purposes of Rule 14a-8(b)(2)(1) will provide greater certainty to 
beneficial owners and companies. We also note that this approach Is 



consistent wlth Exchange Act Rule 12g5-1 and a 1988 staff no-action letter 
addressing that rule,8 under which brokers and banks that are DTC 
participants are considered to be the record holders of securities on deposit 
with DTC when calculating the number of record holders for purposes of 
Sections 12(g) and lS(d) of the Exchange Act. 

Companies have occasionally expressed the view that, because DTC's 
nominee, Cede & Co., appears on the shareholder list as the sole registered 
owner of securities deposited with DTC by the DTC participants, only DTC or 
Cede & Co. should be viewed as the "record" holder of the securities held 
on deposit at DTC for purposes of Rule 14a-8(b )(2)(i). We have never 
interpreted the rule to require a shareholder to obtain a proof of ownership 
letter from DTC or Cede & Co., and nothing in this guidance should be 
construed as changIng that view. 

How can a shareholder determine whether his or her broker or bank is a 
DTC participant? 

Shareholders and companies can confirm whether a particular broker or 
bank is a DTC participant by checking DTC's participant list, which is 
currently available on the Internet at 
http://www.dtcc.com/downloads/membershipldirectories/dtc/alpha.pdf. 

What if a shareholder's broker or bank is not on DTC's participant list? 

The shareholder will need to obtain proof of ownership from the DTC 
participant through which the securities are held. The shareholder should be 
able to find out who this DTC participant is by asking the shareholder's 
broker or bank. 2 

If the DTC participant knows the shareholder's broker or bank's holdings, 
but does not know the shareholder's holdings, a shareholder could satisfy 
Rule 14a-8(b )(2)(i) by obtaining and submitting two proof of ownership 
statements verifying that, at the time the proposal was submitted, the 
required amount of securities were continuously held for at least one year
one from the shareholder's broker or bank confmning the shareholder's 
ownership, and the other from the DTC participant confirming the broker or 
bank's ownership. 

How will the staff process no-action requests that argue for exclusion on the 
basis that the shareholder's proof of ownership is not from a DTC 
participant? 

The staff will grant no-action relief to a company on the basis that the 
shareholder's proof of ownership is not from a DTC participant only if the 
company's notice of defect describes the required proof of ownership in a 
manner that is consistent with the guidance contained in this bulletin. Under 



Rule 14a-8(t)(l ), the shareholder will have an opportunity to obtain the 
requisite proof of ownership after receiving the notice of defect. 

c. Common errors shareholders can avoid when 
submitting proof of ownership to companies 

In this section, we describe two common errors shareholders make when 
submitting proof of ownership for purposes of Rule 14a-8(b)(2), and we 
provide guidance on how to avoid these errors. 

First, Rule 14a-8(b) requires a shareholder to provide proof of ownership 
that he or she has "continuously held at least $2,000 In market value, or 
1 °/o, of the company's securities entitled to be voted on the proposal at the 
meeting for at least one year by the date you submit the proposal" 
{emphasis added).lil We note that many proof of ownership letters do not 
satisfy this requirement because they do not verify the shareholder's 
beneficial ownership for the entire one-year period preceding and lnduding 
the date the proposal is submitted. In some cases, the letter speaks as of a 
date before the date the proposal is submitted, thereby leaving a gap 
between the date of the verification and the date the proposal Is submitted. 
In other cases, the letter speaks as of a date after the date the proposal 
was submitted but covers a period of only one year, thus faiiJng to verify 
the shareholder's benefidal ownership over the required full one-year 
period preceding the date of the proposal's submission. 

Second, many letters fail to confirm continuous ownership of the securities. 
This can occur when a broker or bank submits a letter that confirms the 
shareholder's benefidal ownership only as of a specified date but omits any 
reference to continuous ownership for a one-year period. 

We recognize that the requirements of Rule 14a-8(b) are highly prescriptive 
and can cause Inconvenience for shareholders when submitting proposals. 
Although our administration of Rule 14a-8(b) is constrained by the terms of 
the rule, we believe that shareholders can avoid the two errors highlighted 
above by arranging to have their broker or bank provide the required 
verification of ownership as of the date they plan to submit the proposal 
using the following format: 

"As of [date the proposal is submitted], [name of shareholder] held, and 
has held continuously for at least one year, [number of securities] shares of 
[company name] [dass of securities]. ".u 

As discussed above, a shareholder may also need to provide a separate 
written statement from the DTC partldpant through which the shareholder's 
securities are held If the shareholder's broker or bank Is not a DTC 
partldpant. 

D. The submission of revised proposals 



On occasion, a shareholder will revise a proposal after submitting It to a 
company. This section addresses questions we have received regarding 
revisions to a propo$al or supporting statement. 

1. A shareholder submits a timely proposal. The 
shareholder then submits a revised proposal 
before the company's deadline for receiving 
proposals. Must the company accept the 
revisions? 

Yes. In this situation, we believe the revised proposal serves as a 
replacement of the initial proposal. By submitting a revised proposal, the 
shareholder has effectively withdrawn the initial proposal. Therefore, the 
shareholder Is not in violation of the one-proposal limitation In Rule 14a-
8(c) • .u If the company Intends to submit a no-action request, it must do so 
with respect to the revised proposal. 

We recognize that in Question and Answer E.2 of SLB No. 14, we indicated 
that if a shareholder makes revisions to a proposal before the company 
submits Its no-action request, the company can choose whether to accept 
the revisions. However, this guidance has led some companies to believe 
that, In cases where shareholders attempt to make changes to an Initial 
proposal, the company Is free to Ignore such revisions even If the revised 
proposal is submitted before the company's deadline for receiving 
shareholder proposals. We are revising our guidance on this Issue to make 
clear that a company may not Ignore a revised proposal in this situation • .u 

2. A shareholder submits a timely proposal. 
After the deadline for receiving proposals, the 
shareholder submits a revised proposal. Must 
the company accept the revisions? 

No. If a shareholder submits revisions to a proposal after the deadline for 
receiving proposals under Rule 14a-8(e), the company is not required to 
accept the revisions. However, If the company does not accept the 
revisions, it must treat the revised proposal as a second proposal and 
submit a notice stating Its Intention to exclude the revised proposal, as 
required by Rule 14a-8(j). The company's notice may cite Rule 14a-8(e) as 
the reason for excluding the revised proposal. If the company does not 
accept the revisions and Intends to exclude the Initial proposal, it would 
also need to submit Its reasons for excluding the Initial proposal. 

3. If a shareholder submits a revised proposal, 
as of which date must the shareholder prove his 
or her share ownership? 

A shareholder must prove ownership as of the date the original proposal Is 
submitted. When the Commission has drscussed revisions to proposals,!! It 
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has not suggested that a revision triggers a requirement to provide proof of 
ownership a second time. As outlined In Rule 14a-8{b), proving ownership 
Includes providing a written statement that the shareholder Intends to 
continue to hold the securities through the date of the shareholder meeting. 
Rule 14a-8{f)(2) provides that If the shareholder "falls In [his or her] 
promise to hold the required number of securities through the date of the 
meeting of shareholders, then the company will be permitted to exclude all 
of [the same shareholder's] proposals from Its proxy materials for any 
meeting held In the following two calendar years." With these provisions in 
mind, we do not interpret Rule 14a-8 as requiring additional proof of 
ownership when a shareholder submits a revised proposal.ll 

E. Procedures for withdrawing no-action requests 
for proposals submitted by multiple proponents 

We have previously addressed the requirements for withdrawing a Rule 
14a-8 no-action request in SLB Nos. 14 and 14C. SLB No. 14 notes that a 
company should Include with a withdrawal letter documentation 
demonstrating that a shareholder has withdrawn the proposal. In cases 
where a proposal submitted by multiple shareholders Is withdrawn, SLB No. 
14C states that, If each shareholder has designated a lead individual to act 
on its behalf and the company Is able to demonstrate that the individual is 
authorized to act on behalf of all of the proponents, the company need only 
provide a letter from that lead Individual Indicating that the lead Individual 
is withdrawing the proposal on behalf of all of the proponents. 

Because there Is no relief granted by the staff In cases where a no-action 
request is withdrawn following the withdrawal of the related proposal, we 
recognize that the threshold for withdrawing a no-action request need not 
be overly burdensome. Going forward, we will process a withdrawal request 
If the company provides a letter from the lead filer that Includes a 
representation that the lead filer Is authorized to withdraw the proposal on 
behalf of each proponent identified in the company's no-action request.~ 

F. Use of email to transmit our Rule 14a-8 no
action responses to companies and proponents 

To date, the Division has transmitted copies of our Rule 14a-8 no-action 
responses, Including copies of the correspondence we have received In 
connection with such requests, by U.S. mail to companies and proponents. 
We also post our response and the related correspondence to the 
Commission's website shortly after Issuance of our response. 

In order to accelerate delivery of staff responses to companies and 
proponents, and to reduce our copying and postage costs, going forward, 
we intend to transmit our Rule 14a-8 no-action responses by email to 
companies and proponents. We therefore encourage both companies and 
proponents to Include email contact Information In any correspondence to 
each other and to us. We will use U.S. mall to transmit our no-action 
response to any company or proponent for which we do not have email 
contact Information. 



Given the availability of our responses and the related correspondence on 
the Commission's website and the requirement under Rule 14a-8 for 
companies and proponents to copy each other on correspondence 
submitted to the Commission, we believe it is unnecessary to transmit 
copies of the related correspondence along with our no-action response. 
Therefore, we intend to transmit only our staff response and not the 
correspondence we receive from the parties. We will continue to post to the 
Commission's website copies of this correspondence at the same time that 
we post our staff no-action response. 

I see Rule 14a-8{b). 

~ For an explanation of the types of share ownership In the U.S., see 
Concept Release on U.S. Proxy System, Release No. 34-62495 {July 14, 
2010) [75 FR 42982] ("Proxy Mechanics Concept Release"), at Section II.A. 
The term "beneficial owner'' does not have a unffonn meaning under the 
federal securities laws. It has a different meaning in this bulletin as 
compared to "beneficial owner" and "benefidal ownership" In Sections 13 
and 16 of the Exchange Act. Our use of the term in this bulletin is not 
Intended to suggest that registered owners are not beneficial owners for 
purposes of those Exchange Act provisions. See Proposed Amendments to 
Rule 14a-8 under the Securities Exchange Act of 1934 Relating to Proposals 
by Security Holders, Release No. 34-12598 (July 7, 1976) [41 FR 29982], 
at n.2 ("The term 'benefldal owner' when used In the context of the proxy 
rules, and in light of the purposes of those rules, may be interpreted to 
have a broader meaning than It would for certain other purpose[s] under 
the federal securities laws, such as reporting pursuant to the Williams 
Act."). 

3 If a shareholder has filed a Schedule 130, Schedule 13G, Form 3, Form 4 
or Form 5 reflecting ownership of the required amount of shares, the 
shareholder may instead prove ownership by submitting a copy of such 
filings and providing the additional Information that Is described In Rule 
14a-8(b)(2)(11). 

~ DTC holds the deposited securities In "fungible bulk," meaning that there 
are no specifically Identifiable shares directly owned by the DTC 
participants. Rather, each DTC participant holds a pro rata interest or 
position in the aggregate number of shares of a particular issuer held at 
DTC. Correspondingly, each customer of a DTC participant - such as an 
Individual investor- owns a pro rata Interest in the shares in which the DTC 
participant has a pro rata Interest. See Proxy Mechanics Concept Release, 
at Section II.B.2.a. 

i See Exchange Act Rule 17 Ad-8. 

A See Net Capital Rule, Release No. 34-31511 (Nov. 24, 1992) [57 FR 
56973] (''Net Capital Rule Release''), at Section ll.C. 

1 See KBR Inc. v. Chevedden, Civil Action No. H-11-0196, 2011 U.S. Dlst. 



LEXIS 36431, 2011 WL 1463611 (S.D. Tex. Apr. 4, 2011); Apache Corp. v. 
Chevedden, 696 F. Supp. 2d 723 (S.D. Tex. 2010). In both cases, the court 
conduded that a securities intermediary was not a record holder for 
purposes of Rule 14a-8(b) because It did not appear on a list of the 
company's non-objecting beneficial owners or on any DTC securities 
position listing, nor was the Intermediary a DTC participant. 

a Techne Corp. (Sept. 20, 1988) • 

.2 In addition, If the shareholder's broker Is an Introducing broker, the 
shareholder's account statements should lndude the clearing broker's 
identity and telephone number. See Net capital Rule Release, at Section 
II.C.(III). The dearing broker will generally be a DTC partldpant. 

1Q For purposes of Rule 14a-8(b), the submission date of a proposal will 
generally precede the company's receipt date of the proposal, absent the 
use of electronic or other means of same-day delivery. 

11 This format Is acceptable for purposes of Rule 14a-8(b), but It Is not 
mandatory or exclusive. 

u As such, It is not appropriate for a company to send a notice of defect for 
multiple proposals under Rule 14a-8(c) upon receiving a revised proposal • 

.u This position will apply to all proposals submitted after an Initial proposal 
but before the company's deadline for receiving proposals, regardless of 
whether they are explldtly labeled as urevlsions" to an initial proposal, 
unless the shareholder affirmatively indicates an intent to submit a second, 
additional proposal for inclusion in the company's proxy materials. In that 
case, the company must send the shareholder a notice of defect pursuant 
to Rule 14a-8(f)(l) If It Intends to exclude either proposal from Its proxy 
materials In reliance on Rule 14a-8(c). In light of this guidance, with 
respect to proposals or revisions received before a company's deadline for 
submission, we will no longer follow Layne Christensen Co. (Mar. 21, 2011) 
and other prior staff no-action letters in which we took the view that a 
proposal would violate the Rule 14a-8(c) one-proposal limitation If such 
proposal Is submitted to a company after the company has either submitted 
a Rule 14a-8 no-action request to exclude an earlier proposal submitted by 
the same proponent or notified the proponent that the earlier proposal was 
exdudable under the rule • 

.l.!i See, e.g., Adoption of Amendments Relating to Proposals by Security 
Holders, Release No. 34-12999 (Nov. 22, 1976) [41 FR 52994]. 

ll Because the relevant date for proving ownership under Rule 14a-8(b) is 
the date the proposal Is submitted, a proponent who does not adequately 
prove ownership In connection with a proposal Is not permitted to submit 
another proposal for the same meeting on a later date. 

l6 Nothing In this staff position has any effect on the status of any 
shareholder proposal that is not withdrawn by the proponent or its 
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From:
Date: November 27, 2013 at 10:25:59 PM EST 
To: "McAlister C. Marshall" <MMarshall@brinkscompany.com> 
Subject: Rule 14a-8 Proposal (BCO) mos' 

Mr. Marshall, 
Although not believed to be necessary the attachment is provided as a special 
accommodation to the company in response to the vague company letter that fails to 
be based on any no action precedent whatsoever. 
Sincerely, 
John Chevedden 

*** FISMA & OMB Memorandum M-07-16 *** 



Mr. Miobaol J. MoCuJlouth 
Secretary 
1Jrlult't Compuy (BCO) 
1801 Baybea1 Ct 
P.O. Box 18100 
Richmond, VA23226 
PH: 804-289-9623 
FX: 84)4.2~9110 

Dear M1. MeCulloqh, 

William Steiner 

nus is Co .respond to the con)paJlY lflttaT within the !Ways apcdfied. 
ne tUie 14a-t propoeal: 
(BOO~ ble 14&-8 ~November .t, 20131 
Proposal4• -Ekc:t EiPI ~ AMually 
wa ~ usiog a.t11ethcd b1 usc for at least l~years for role 14&-8 propoat& 'I1ds ls fo 
reconfltm the oover letter asulproposal. I sm me sole PIOJ'(meGt of this JI'OPOSIIl. This cdditioul 
ocmfitmation is believed~ and is !orwaxd.ecl as a spectal accommodatiotllottbo 
ccmp&dY. 

I . 

*** FISMA & OMB Memorandum M-07-16 *** 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

) 
WASTE CONNECTIONS, INC., ) 

) 
Plaintiff, ) 

~ ) 
) 

JOHN CHEVEDDEN, ) 
JAMES McRITCHIE and ) 
MYRA K. YOUNG, ) 

) 
Defendants. ) 

Civil Action: 

PLAINTIFF'S ORIGINAL COMPLAINT 

Plaintiff Waste Connections, Inc. ("WCN") files this complaint for declaratory judgment 

against Defendants John Chevedden ("Chevedden"), James McRitchie ("McRitchie") and Myra 

K. Young ("Young"). WCN seeks a judgment declaring that it is permitted to exclude 

Defendants' shareholder proposal from its proxy statement.• 

Summary of the Action 

I. Rule 14a-8 under the Securities Exchange Act of 1934, as amended ("Rule 14a-

8") governs the submission of shareholder proposals for inclusion in a company's proxy 

statement and the bases on which companies may properly exclude such proposals. See 11 

C.F.R. § 240.14a-8. Because Defendants' proposal falls within the express grounds on which 

proposals may be excluded under Rule 14a-8, and because Defendants have not otherwise 

1 As explained in more detail below, Defendant Chevedden has attempted to submit a 
shareholder proposal purportedly on behalf of Defendants McRitchie and Young. Although 
W CN herein at times refers to the proposal as "Defendants' proposal" or ''their proposal" for 
convenience, as explained in more detail below neither Defendant McRitchie nor Defendant 
Young actually expressed support for the proposal at issue. WCN, in using the terms 
"Defendants' proposal" or "their proposal" for convenience, does not concede otherwise. 
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complied with Rule 14a-8, the proposal may be excluded from WCN's proxy statement. WCN 

must draft, finalize and mail to shareholders its proxy statement in advance of its annual 

meeting scheduled for June 14, 2013. These timing and logistical constraints cause WCN to 

seek a declaration from this Court as soon as is practicable that the proposal may be excluded 

from its proxy statement. 

Parties 

2. PlaintiffWCN is a Delaware corporation, with its principal office and place of 

business in The Woodlands, Texas. 

3. Defendant Chevedden is an individual residing in Redondo Beach, California, 

and may be served with process and a copy of this complaint at *** FISMA & OMB Memorandum M-07-16 ·-

*** FISMA & OMB Memorandum M-07-16 *** 

4. Defendant McRitchie is an individual residing in Elk Grove, California, and may 

be served with process and a copy of this complaint at *** FISMA & OMB Memorandum M-07-16 *** 

••• FISMA & OMB Memorandum M-07-16 -· 

5. Defendant Young is an individual residing in Elk Grove, California, and may be 

served with process and a copy of this complaint at 

._ FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 ·-

Jurisdiction and Venue 

6. This Court has federal question jurisdiction over this matter under 28 U.S.C. § 

1331. This Court also has diversity jurisdiction over this matter under 28 U.S.C. § 1332 

because there is complete diversity between Plaintiff and Defendants. This Court also has 

jurisdiction over this matter under§ 27 of the Securities Exchange Act of 1934, 15 U.S.C. § 

78aa, because the acts or transactions complained of may be enforced in this district, and 

2 
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because Defendants have transacted business in this district with respect to the matters at issue 

in this lawsuit. 

7. This Court has the power to grant declaratory relief under 28 U .S.C. § 2201. 

There is an actual controversy between WCN and Defendants. Defendant Chevedden, 

purportedly on behalf of and with the collaboration of Defendants McRitchie and Young, has 

sought the inclusion of a proposal in WCN's proxy statement for its upcoming annual meeting 

of stockholders, even though the proposal is properly excluded according to the express text of 

Rule 14a-8 and Defendants have failed to comply with numerous requirements of the applicable 

proxy rules, including failing to provide the required proof of ownership that is a prerequisite to 

including a proposal in a proxy statement. 

8. Personal jurisdiction and venue are proper in this district because Defendants 

directly, intentionally and repeatedly have transacted business in this district that is central to 

the issues in this lawsuit. Defendant Chevedden, purportedly on behalf of and with the 

collaboration of Defendants McRitchie and Young, sent numerous letters and e-mails to WCN 

in this district seeking to influence how WCN conducts business in this district. Defendant 

Chevedden, purportedly on behalf of the other Defendants, seeks consideration of a shareholder 

proposal at WCN's next annual shareholder meeting on June 14,2013, which will be held in 

this district. Defendants have therefore sought to influence how WCN conducts its business in 

this district despite failing to comply with the applicable proxy rules or demonstrating the 

requisite ownership ofWCN shares. A substantial part of the events giving rise to, and at issue 

in, this lawsuit occurred in this district. 

3 

·----· ·--·-····- . 
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A. Plaintiff WCN 

9. WCN is an integrated waste services company that provides, among other 

services, solid waste collection, transfer, disposal and recycling service to more than two 

million residential, commercial, industrial and exploration and production customers through a 

network of operations in 31 states. WCN' s common stock is traded on the New York Stock 

Exchange. 

B. Defendant Chevedden 

10. Defendant Chevedden does not appear to own a single share of WCN stock. 

11. He does, however, submit more shareholder proposals to U.S. corporations than 

anyone in history. In one recent I 0-year period, for example, Defendant Chevedden accounted 

for 879 proposals considered by the staff of the U.S. Securities and Exchange Commission 

("SEC") in no-action letters, while everyone else in the world accounted for 6,958 such 

proposals. In other words, over the course of a decade, Defendant Chevedden-all by 

himself-managed to account for more than 11% of the SEC's total no action letters on 

shareholder proposals. No other shareholder (whether an individual or an institution) even 

comes close to this volume-or the burden it imposes on the companies required to consider, 

evaluate and, where appropriate (as here), seek to exclude such shareholder proposals. 

12. Despite-or perhaps because of-the sheer volume of Defendant Chevedden's 

shareholder proposals, he frequently fails to comply with the express requirements for such 

proposals, as set forth in Rule 14a-8, and, as a result, his proposals are routinely excluded from 

companies' proxy statements. As one company, Intel Corp.~ explained to the SEC in excluding 

one of Defendant Chevedden' s proposals: "Mr. Chevedden and his tactics are well-known in 

4 
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the stockholder proposal community .... [W]e are unaware of any other proponent who 

operates in such a manner, or on so widespread a basis, in disregarding the Commission's 

stockholder proposal rules." Intel Corp., SEC No-Action Letter (2004-2011}, Fed. Sec. L. Rep. 

(CCH), 76,074, Letter from R. Mueller to SEC Div. of Corp. Fin. at 3 (Mar. 13, 2009).2 

13. Defendant Chevedden's current proposal-which he attempts to submit based on 

the purported ownership of WCN shares by Defendants McRitchie and Young-similarly 

disregards the SEC's shareholder proposal rules. 

C. The Now-Abandoned November 27, 2012 Proposal 

14. On November 27,2012, Defendant Chevedden sent an e-mail to WCN. 

Attached to that e-mail was a letter dated November 27, 2012, from Defendant McRitchie 

addressed to the chainnan of WCN's board of directors (the "November 27,2012 Letter''). That 

letter stated in part: 

I purchased stock in our company [WCN] because I believed our company had 
greater potential. My attached Rule 14a-8 proposal is submitted in support of the 
long-tenn perfonnance of our company. My proposal is for the next annual 
shareholder meeting. I will meet Rule 14a-8 requirements for continuous ownership 
of the required stock until after the date of the respective shareholder meeting. My 
submitted fonnat, with the shareholder-supplied emphasis, is intended to be used for 
definitive proxy publication. This is my proxy for John Chevedden and/or his 
designee to forward this Rule 14a-8 proposal to the company and to act on my behalf 
regarding this Rule 14a-8 proposal, and/or modification of it, for the forthcoming 
shareholder meeting, before, during and after the forthcoming shareholder meeting. 
Please direct all future communications regarding my Rule 14a-8 proposal to John 
Chevedden ••• FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07~1S... to facilitate prompt and verifiable 
communications. Please identify this proposal as my proposal exclusively. 

(Emphases added.) 

2 SEC no-action letters regarding shareholder proposals pursuant to Rule 14a-8 since 2007 are 
available at http://www.sec.gov/divisions/corpfinlcf-noactionll4a-8.shtml. 

5 
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IS. Attached to Defendant McRitchie's November 27, 2012 Letter was a document 

entitled "[WCN: Rule 14a-8 Proposal, November 27, 2012], 4* Special Shareholder Meeting 

Right'' (the "November 2012 Proposal"). The November 2012 Proposal sets forth the following 

proposal: "RESOLVED, Shareowners ask our board to take the steps necessary unilaterally (to 

the fullest extent permitted by law) to amend our bylaws and each appropriate governing 

document to give holders of I 0% of our outstanding common stock (or the lowest percentage 

permitted by law above 10%) the power to call a special shareholder meeting." 

16. The November 2012 Proposal was quickly abandoned and replaced with another 

proposal. 

D. The New December 6, 2012 Proposal 

17. On December 6, 2012, Defendant Chevedden sent another e-mail to WCN. 

Attached to that e-mail was a copy of the same November 27,2012 Letter (quoted above), 

except that near the top it included a handwritten notation stating "REVISED DEC. 6, 2012" 

(the "Revised November 27,2012 Letter''). The Revised November 27,2012 Letter does not 

reflect a new signature from Defendant McRitchie. Nevertheless, attached to the Revised 

November 27, 2012 Letter was a new and different shareholder proposal through a document 

entitled "[WCN: Rule 14a-8 Proposal, November27, 2012; Revised December6, 2012], 

Proposal4* - Elect Each Director Annually" (the "December 2012 Proposal"). The December 

2012 Proposal contains the following proposal: "RESOLVED, shareholders ask that our 

Company take the steps necessary to reorganize the Board of Directors into one class with each 

director subject to election each year and to complete this transition within one-year [sic]." 

18. Under Rule 14a-8(c), "each shareholder may submit no more than one proposal 

to a company for a particular shareholders' meeting." Accordingly, by submitting the 

6 
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. December 2012 Proposal, Defendant Chevedden abandoned, by operation of law, the November 

2012 Proposal. The December 2012 Proposal is riddled with substantive and procedural 

deficiencies, as explained further below. 

E. The December 2012 Proposal May Be Excluded From WCN's Proxy 
Materials Under Rule 14a-8 

19. The December 2012 Proposal has at least four deficiencies, each of which 

independently warrants its exclusion from WCN's proxy materials. 

1. Rule 14a-8 Expressly Permits the Exclusion of Proposals That 
Would Remove Directors From Office Before Their Terms Expire 

20. Rule 14a-8 imposes requirements on shareholders seeking to make a proposal for 

inclusion in a company's proxy statement and sets forth certain substantive bases on which 

companies may exclude shareholder proposals. One such basis is in Rule 14a-8(i)(8)(ii), which 

provides that a company may exclude a shareholder proposal that "[ w ]ould remove a director 

from office before his or her term expired." That is precisely what Defendants' December 2012 

Proposal would do. It is excludable on this basis alone. 

21. Like many companies, WCN has a ''staggered board" comprised of directors 

each having a three-year term. In any given year, approximately one third of the directors' 

terms expire, and the directors holding those terms stand for election (thus creating three 

director "classes" by year). Defendants' December2012 Proposal seeks to cut short the terms 

of many ofWCN's directors. It expressly would require WCN to "take the steps necessary to 

reorganize the Board of Directors into one class with each director subject to election each year 

and to complete this transition within one-year [sic]." (Emphasis added.) Indeed, if 

implemented following WCN's 2013 annual meeting, as Defendants insist, the December2012 

Proposal would cut short by one year the terms of two directors whose terms expire in 20 IS and 

7 
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would also cut short by two years the tenns of two directors whose terms expire in 2016 if they 

are elected at the 20 13 annual meeting. 

22. The staff of the Division of Corporation Finance of the SEC (the "SEC Staff') 

has expressly and repeatedly confinned that Rule 14a-8(i)(8)(ii) permits companies to exclude 

shareholder proposals that would remove directors from office before their tenns expire-as 

Defendant Chevedden well knows. The SEC Staff has previously agreed that companies could 

exclude his own proposals on this exact basis. See, e.g., Kinetic Concepts, Inc., SEC No-Action 

Letter (2004-2011), WSB File No. 0321201 127 (CCH) (Mar 21, 2011) (confinning the 

exclusion of Defendant Chevedden' s proposal to require each director to stand for election 

annually); id, Letter from S. Gupta to SEC Div. of Corp. Fin., Jan. 19,2011 at 13 ("It has been 

a long-standing position of the Staff that proposals which have the purpose, or that could have 

the effect, of prematurely removing a director from office before his or her term expired are 

considered to relate to a nomination or an election and are therefore excludable''); Western 

Union Co., SEC No-Action Letter (2004-2011), Fed. Sec. L. Rep. (CCH) ~ 76,705 (Feb. 25, 

2011) ( confinning the exclusion of an identical proposal from another proponent "under rule 

14a-8(i)(8) to the extent it could, if implemented, disqualify directors previously elected from 

completing their terms on the board"). The same result is warranted here. 

23. WCN is therefore entitled to a declaratory judgment that the December 2012 

Proposal may be excluded from its proxy statement. 

2. Rule 14a-8 Does Not Permit Shareholders to Make "Proxy Proposals 
By Proxy," as Attempted Here 

24. Rule 14a-8(h) requires that a shareholder personally appear at the shareholders' 

meeting to present his or her proposal, or designate a "representative ... to present a proposal 

on your [the shareholder's] behalf." Section (h) is the only section of Rule 14a-8 that allows a 

8 



Case 4:13-cv-00176 Document 1 Filed in TXSD on 01/24/13 Page 9 of 20 

shareholder to appoint a representative to act on his or her behalf, and it is only for the limited 

purpose of presenting the shareholder's proposal at the shareholders' meeting. The rule does 

not contain any language permitting a shareholder to grant a proxy to another person in advance 

of the shareholders' meeting in order for that other person to submit a shareholder proposal for 

inclusion in a company's proxy statement. 

25. Nevertheless, that is what Defendants try to do here. Defendant McRitchie 

attempts in the November 27, 2012 Letter to give "my proxy for [Defendant] John Chevedden 

and/or his designee to forward this Rule 14a-8 proposal to the company and to act on my behalf 

regarding this Rule 14a-8 proposal, and/or modification of it." This so-called "proxy" would 

permit Defendant Chevedden to designate yet another, unidentified person-including persons 

unknown to Defendant McRitchie-to advance proposals to WCN on Defendant McRitchie's 

behalf. Nothing in Rule 14a-8 contemplates this sort of"proxy proposal by proxy" scheme. 

26. Making matters worse, the so-called proxy on which Defendant Chevedden 

relies in advancing the December 2012 Proposal does not actually authorize him to do so. No 

evidence has been provided to WCN (documentary or otherwise) demonstrating that Defendant 

McRitchie actually supports the December 2012 Proposal. The Revised November 27, 2012 

Letter is merely a copy of the original November 27, 2012 Letter and was attached by 

Defendant Chevedden to the December 2012 Proposal. It says nothing about Defendant 

McRitchie's views on the December 2012 Proposal. Although the November 27,2012 Letter 

(both in its original and revised fonns) supposedly permits Defendant Chevedden to make a 

"modification" of the November 2012. Proposal, the December 2012 Proposal is not merely a 

"'modification." Because the December 2012 Proposal concerns an entirely different topic (the 

annual election of directors) than the November 2012 Proposal (shareholders' ability to call a 

9 
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special meeting), it is a brand new proposal. Defendant Chevedden submitted it on behalf of 

Defendant McRitchie without any documented authority to do so. 

27. The problems with this "proxy proposal by proxy" approach run deeper still. 

Defendant Young-who, as explained below, may have some unspecified ownership interest in 

the same WCN shares as Defendant McRitchie-has never signed any document or otherwise 

expressed any support for either the November 2012 Proposal or the December 2012 Proposal. 

There is, therefore, no way of knowing what (if any) proposal she supports. 

28. Accordingly, even if Rule 14a-8 permits the sort of "shareholder proposal by 

proxy" scheme that Defendant Chevedden relies upon here-which it does not-it necessarily 

would require the shareholder to grant a proxy that actually authorizes the proposal advanced on 

his or her behalf. Here, nothing in the November 27, 20 12 Letter (original or revised) 

establishes that Defendant McRitchie or Defendant Young have authorized Defendant 

Chevedden to submit the December 2012 Proposal to WCN. 

29. WCN is entitled to a declaratory judgment that it may exclude the December 

2012 Proposal from its proxy statement for this reason, as well. 

3. Defendants Did Not Comply With the Rule 14a-8 
Deadline For Submission of Shareholder Proposals 

30. Rule 14a-8(e)(2) establishes a deadline for submitting shareholder proposals. 

That deadline must be set forth in the company's proxy statement for the prior year, and 

calculated such that a shareholder "proposal must be received at the company's principal 

executive offices not less than 120 calendar days before the date of the company's proxy 

statement released to shareholders in connection with the previous year's annual meeting." 

Here, the relevant date was set forth in WCN's 2012 proxy materials, which specified that 

10 
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stockholder proposals must be received by WCN no later than the close of business on 

December 6, 2012 to be considered for inclusion in the 2013 proxy materials. 

31. Defendants did not meet this deadline. At no time on or before the December 6, 

2012 deadline did Defendants submit the December 2012 Proposal signed by either Defendant 

McRitchie or Defendant Young (much less by both of them), the only two people who may 

have an ownership interest in the relevant WCN shares. As noted above, the Revised 

November 27, 2012 Letter was received on December 6, 2012, but it is merely a copy of the 

earlier November 27,2012 Letter with a handwritten notation, not a new signature from 

Defendant McRitchie and not attached to the December 2012 Proposal-there is thus no 

indication that he supports the December 2012 Proposal at all (much less by the December 6, 

2012 deadline). The only purported signatures WCN received from Defendant Young were, as 

detailed below, dated "12/12/2012" and "12/20/2012" -well past the December 6, 2012 

deadline-and, in any case, those signatures also were not attached to the December 2012 

Proposal, and thus fail to express any support for it. 

32. WCN is entitled to a declaratory judgment that it may exclude the December 

2012 Proposal from its proxy statement based on Defendants' failure to meet the deadline 

imposed by Rule 14a-8( e )(2). 

4. Defendants Have Not Satisfied the Ownership Requirements of 
Rule 14a-8(b) 

33. Rule 14a-8(b) sets forth the ownership requirements for shareholder proposals. 

According to Rule 14a-8(b ), ''to be eligible to submit a proposal, you must have continuously 

held at least $2,000 in market value, or 1%, of the company's securities entitled to be voted on 

the proposal at the meeting for at least one year by the date you submit the proposal. You must 

continue to hold those securities through the date of the meeting." 

II 
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34. Importantly, the November 2012 Proposal was the second proposal that 

Defendants Chevedden and McRitchie submitted to WCN. The first was in 2011. However, 

the alleged proofs ofownership they produced in 2011 and 2012 were materially different and 

inconsistent, thus raising significant unanswered questions regarding whether Defendants 

possess the requisite ownership of WCN shares to advance a shareholder proposal. 

35. In December 2011, Defendant Chevedden submitted a Rule 14a-8 proposal to 

WCN, also on behalfof Defendant McRitchie (the ''2011 Proposal"). The 2011 Proposal was to 

eliminate supermajority voting rights from WCN's charter and bylaws. To satisfy the 

ownership requirements of Rule 14a-8(b) in connection with the 2011 Proposal, on December 

29,2011, Defendant Chevedden sent to WCN an e-mail attaching a letter dated December 28, 

2011, from Nancy LeBron, Resource Specialist, TD Ameritrade to Defendant McRitchie (the 

"2011 TD Ameritrade Letter'') stating in part: "Pursuant to your request, this letter is to confirm 

that you have continuously held no less than 300 shares of Waste Connections (WCN) since 

November 15, 2010 in your ..• acccmntlmuimgN& MemorandlihtJJ26-11)) ~1) Ameritrade Letter is 

not addressed to, and does not mention, Defendant Young. The 2011 TD Ameritrade Letter 

does not include a signature from Ms. LeBron. Nevertheless, WCN determined not to exclude 

the 2011 Proposal, which accordingly was included in WCN's 2012 proxy materials and voted 

on at WCN's 2012 annual meeting. 

36. With respect to their November 2012 Proposal, in an effort to satisfy the stock 

ownership requirements ofRule 14a-8(b ), on November 28, 2012, Defendant Chevedden sent 

an e-mail to WCN attaching another letter from TD Ameritrade, this one dated November 28, 

2012, from Jill Phillips, Resource Specialist, TO Ameritrade, addressed to both Defendant 

McRitchie and Defendant Young (the ''2012 TD Ameritrade Letter'') stating in part: "Pursuant 

12 
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to your request, this letter is to confirm that you have continuously held no less than ..• 337 

shares of WCN since 12/29/2003 in your accottn~~B MemoranitlmM.QJ.4s'F9 Ameritrade 

Letter (unlike the 2011 TD Ameritrade Letter) did contain what purports to be a signature from 

its sender. As explained further below, the 2012 TO Ameritrade Letter is materially different 

from, and inconsistent with, the 20 11 TD Ameritrade Letter in numerous other ways. 

37. With respect to their December 2012 Proposal, as proof of ownership Defendants 

Chevedden and McRitchie attempted to rely upon the same 2012 TD Ameritrade Letter that was 

submitted with the November 2012 Proposal. 

a. WCN's First Deficiency Notice to Defendants 

38. On December II, 2012, WCN sent a letter to Defendant Chevedden setting forth 

the deficiencies in Defendants' proof of ownership of the requisite WCN shares (the "First 

Deficiency Notice"). The First Deficiency Notice explained: 

In order to submit a Rule 14a-8 proposal, Rule 14a-8(b) requires the stockholder 
proponents to have continuously held at least $2,000 in market value, or I%, of the 
subject company's securities entitled to be voted on the proposal at the meeting for at 
least one year by the date the stockholder submits the proposal. Rule 14a-8(b )(2) 
requires, among other things, the submission of (I) a written statement from the 
"record" holder of the securities (usually a broker or bank) verifying that, at the time 
the proposal was submitted, the stockholder continuously held the shares for at least 
one year, or (2) a copy of a Schedule I 3D, Schedule 13G, Form 3, Form 4 and or 
Form 5, or amendments to those documents or updated forms, filed with the SEC 
reflecting ownership of the shares as of or before the one-year eligibility period. 

39. The First Deficiency Notice went on to explain that the 2012 TO Ameritrade 

Letter did not satisfy these requirements for several reasons. The 2012 TD Ameritrade Letter 

was addressed to both Defendant McRitchie and Defendant Young, but she is not a party to 

(and did not express support for) either the November 2012 Proposal or the December 2012 

Proposal submitted by Defendants. It is unclear what ownership relationship over the WCN 

shares exists between Defendant McRitchie and Defendant Young. To the extent that 

13 
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Defendant McRitchie and Defendant Young are co-owners of the WCN shares, the First 

Deficiency Notice explained that the December 2012 Proposal was deficient "in that it was not 

executed by all of the co-owners of the shares." 

40. In addition, the First Deficiency Notice pointed out that "a comparison of the 

2012 TD Ameritrade Letter with the December 28, 201 I letter from Nancy LeBron, Resource 

Specialist, TD Ameritrade (the '2011 TD Ameritrade letter') proffered in connection with the 

proposal submitted by you [Defendant Chevedden] on behalf of [Defendant] McRitchie for 

inclusion in the Company's 2012 proxy statement [the 2011 Proposal] reveals several 

inconsistencies with respect to the ownership of the shares of the Company's common stock 

held in the TD Ameritrade accosiS\4mdiJrg3 Memoranallaesedncmnsistencies included the 

following: 

The 2011 TD Ameritrade Letter is addressed to Mr. McRitchie and states that he has 
continuously held "no less than 300 shares" of the Company's common stock in the 
aee~~adWg Memo~~iUlther IS, 2010, whereas the 2012 TD Ameritrade 
Letter is addressed to Mr. McRitchie and Ms. Young and states that they have 
continuously held "no less than 337 shares" of the Company's common stock in the 
a~~actiga MemorciiaKil~slher 29,2003. These inconsistencies in the 
identities of the account-holders, the holding periods for the shares and the number of 
shares purportedly held in the account have caused the Company to question the 
authenticity ofboth the 2012 TD Ameritrade Letter and 2011 TD Ameritrade Letter 
and therefore conclude that the electronic copy of the 20 12 TD Ameritrade Letter is 
not sufficient evidence of ownership to meet the requirements of Rule 14a-8(b ). 

41. The First Deficiency Notice further explained what Defendant Chevedden and 

Defendant McRitchie would have to do to cure the deficiency in their proof of ownership: 

In order to correct this deficiency, the Company will require that TD Ameritrade 
prepare a new letter, addressed to the Company, that describes Mr. McRitchie's and 
any co-owner's ownership of the shares held in the aeecJUn1Jtacll:iMJJMemo~wtoEin** 
the 2012 TD Ameritrade Letter. The Company will require the original signed copy 
of this letter to be delivered or sent by mail to the Company. As discussed in Section 
C of Staff Legal Bulletin No. 14F, a copy of which is included with this letter for 
further clarification, the Staff of the SEC suggests that the required proof of 
ownership statement use the following format: 

14 
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As of[date the proposal is submitted], [name of shareholder] held, and has 
held continuously for at least one year, [number of securities] shares of 
[company name] [class of securities]. 

(Brackets in original.) 

42. The First Deficiency Notice finally explained that, unless the deficiencies were 

corrected, Defendants' December 2012 Proposal would be excluded from WCN' s proxy 

statement: 

Due to the deficiencies outlined above, the Company will exclude the 2013 Proposal 
from the upcoming 2013 proxy statement unless the deficiencies are cured as 
described above in compliance with the procedures set forth in Rule 14a-8(f)(1). 
Your responses curing these deficiencies must be postmarked no later than 14 
calendar days from the date you receive this letter .•.. Additionally, even if the 
procedural deficiencies are cured, the Company reserves the right to exclude your 
proposal on other grounds specified in Rule 14a-8. 

b. Defendant Cbevedden's Response to the First Deficiency 
Notice 

43. On December 13,2012, Defendant Chevedden sent an e-mail to WCN 

(apparently with a copy to Defendant McRitchie), purporting to respond to the First Deficiency 

Notice. Rather than provide the information requested, or in the format suggested by the SEC 

Staff, Defendant Chevedden' e-mail asserted that "[i]t does not appear material if the broker 

rounded down the stock holdings in one letter as long as the value exceeded $2,000 in both 

letters," and attached another copy of the initial November 27, 2012 Letter-not the Revised 

November 27, 2012 Letter submitted with the December 2012 Proposal-with what appeared to 

be the name "Myra Le Young" photocopied on it. 

44. This version of the November 27,2012 Letter does not attach any shareholder 

proposal-neither the abandoned November 2012 Proposal nor the December 2012 Proposal-

and includes an additional typed date ("12/12/2012") next to the new signature. As a result, 

15 
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even if the handwriting on the letter were Defendant Young's signature (which is not at all 

clear), there would be no way of knowing what-if any-shareholder proposal she supported. 

The December 13, 2012 e-mail from Defendant Chevedden does not address any other 

deficiencies described in the First Deficiency Notice, including the inconsistencies between the 

2011 TO Ameritrade Letter and the 2012 TO Ameritrade Letter. 

c. WCN's Second Deficiency Notice to Defendants 

45. On December 18,2012, WCN sent a letter to Defendant Chevedden explaining 

that he had not cured the deficiencies in the December 2012 Proposal (the "Second Deficiency 

Notice"). The Second Deficiency Notice stated that Defendant Chevedden's December 13, 

2012 email "did not adequately address the deficiencies raised by the Company." It explained 

that Defendants' response "does not adequately address why the holding periods [ofWCN 

stock] between the two letters [from TO Ameritrade] is so radically different or how Myra K. 

Young could have been the co-owner of shares since 2003 yet was not mentioned as a co-owner 

in the 2011 TD Ameritrade Letter." 

46. It further explained that "[ w ]e continue to believe that only an original letter 

from TO Ameritrade ... can satisfactorily establish the ownership of the shares and we 

therefore reiterate the requirement that you provide the Company with such a letter. We believe 

that this request is consistent with Rule 14a-8(b )(2) which requires, among other things, a 

written statement from the 'record' holder of the securities (usually a broker or bank) verifying 

that, at the time the proposal was submitted, the stockholder continuously held the shares for at 

least one year." 

47. The Second Deficiency Notice questioned the authenticity of the photocopy of 

the signature of Defendant Young. Although not required to give Defendants another 

16 
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opportunity to cure their deficiencies, the Second Deficiency Notice does so by asking, again, 

for an original letter from TD Ameritrade curing the ownership proofdeficiencies once and for 

all. If these deficiencies were not cured, WCN explained that the December 2012 Proposal 

would be excluded from WCN's proxy. 

d. 	 Defendant Chevedden's Response to the Second Deficiency 
Notice 

48. On December 26,2012, one day after the 14-day cure period prescribed by Rule 

14a-8(t)(l) had expired, Defendant Chevedden sent an e-mail to WCN (apparently with a copy 

to Defendant McRitchie) attaching another copy of the November 27,2012 Letter, with two 

more handwritten names-another purported signature from Defendant Young and a signature 

from Defendant McRitchie (both of which were dated "12120/20 12''). As with the document 

transmitted by Defendant Chevedden on December 13, 2012, this version of the November 27, 

2012 Letter does not attach any shareholder proposal-neither the abandoned November 2012 

Proposal nor the December 2012 Proposal. As a result, even if the handwriting on the letter 

were Defendant Young's signature, there would be no way of knowing what-ifany-

shareholder proposal she supported. Moreover, once again, there was no explanation of why 

Defendant Young's name appears on the 2012 TO Ameritrade Letter but not on the 2011 TD 

Ameritrade Letter, and no indication of what proposal (if any) Defendant Young purportedly 

supports. Nor did the correspondence address any of the other concerns expressed in the First 

Deficiency Notice and the Second Deficiency Notice. No original letter from TD Ameritrade 

was ever provided. 

49. On January I, 2013, Defendant Chevedden sent an e-mail to WCN (again 

apparently with a copy to Defendant McRitchie) stating: "It is believed that the submittal letter 

emailed on December 26, 2012 more than addresses any valid concerns. Please let me know if 

17 
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there is any further question." No further information or documentation has been provided by 

Defendants. 

e. Defendants' Proof of Ownenhip is Inconsistent and Does Not 
Satisfy the Requirements of Rule 14a-8(b) 

50. Defendants have not provided adequate proof of ownership under Rule 14a-8(b ). 

Indeed, their repeated refusal to respond to simple requests that would establish their ownership 

under Rule 14a-8(b ), or to explain material inconsistencies in their proffered proof of 

ownership, further underscores the conclusion that they have not, and cannot, meet the 

ownership requirements. 

51. WCN is entitled to a declaratory judgment that it may exclude the December 

2012 Proposal from its proxy statement for this reason, as well. 

Declaratory Judgment 

52. In accordance with 28 U.S.C. § 2201, an actual controversy exists between WCN 

and Defendants. 

53. For the reasons set forth above, Defendants have not complied with the 

requirements of Rule 14a-8. Rule 14a-8{f) provides that, with respect to certain procedural 

deficiencies, "(t]he company may exclude your proposal, but only after it has notified you of the 

problem, and you have failed adequately to correct it." There is, however, no requirement that a 

company notify a shareholder of a deficiency if the deficiency cannot be corrected. 

54. The majority of Defendants' deficiencies could not be corrected: the proposal's 

impermissible attempt to cut short the terms of existing directors, the unauthorized proxy for 

Defendant Chevedden to submit the December 2012 Proposal, and the missed deadline for 

submitting the proposal. 

18 
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55. With respect to the deficiencies that potentially could have been corrected-

Defendants' inadequate and inconsistent proof ofownership-WeN did notify Defendants 

through the First Deficiency Notice and the Second Deficiency Notice. Defendants never 

corrected those deficiencies. 

56. WCN must file its preliminary proxy statement no later than April 25, 2013. 

WCN's annual meeting is scheduled to occur on June 14,2013, and the final proxy materials for 

such meeting must be prepared, assembled, filed and mailed to shareholders 40 days in advance 

ofthat meeting. In addition, at least 10 days prior to mailing, WCN must file a preliminary 

proxy statement with the SEC under Rule 14a-6(a). Given the time required to prepare,. 

assemble and file the necessary proxy materials, WCN needs to know as soon as is practicable 

whether it may exclude the November 2012 and the December 2012 Propos~l from its proxy 

materials and, accordingly, WCN seeks from this Court a declaratory judgment to that effect 

Relief Sought 

51. WCN requests that this Court declare that WCN properly may exclude the 

November 2012 Proposal and December 2012 Proposal from WCN's proxy materials under 

Rule 14a-8. WCN also requests judgment against Defendants for its costs, including attorneys' 

fees and expenses, and such other and further relief as the Court may deem just and proper. 

19 
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Dated: January 24, 2013 
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Plaintiff Waste Connections, Inc. ("WCN") files this motion for summary 

judgment against defendants John Chevedden, James McRitchie and Myra K. Young. WCN 

respectfully states as follows: 

Nature and Stage of the Proceeding 

WCN filed this case on January 24,2013, seeking a declaratory judgment that 

the shareholder proposal defendants submitted to WCN may be excluded from its 2013 proxy 

statement pursuant to the rule governing such proposals, Rule 14a-8 under the Securities 

Exchange Act of 1934 ("Rule 14a-8"). 

On February I, 2013, defendants filed a motion to dismiss for lack of subject 

matter jurisdiction. On February 15,2013, WCN filed its opposition to defendants' motion, and 

on February 21,2013, defendants filed their reply. That motion has not been decided. 

WCN now files this motion for summary judgment seeking a declaration that it 

may exclude defendants' proposal from its proxy materials. No discovery has been taken, and 

none is necessary for a judgment, as the material facts cannot reasonably be disputed. Because 

WCN must draft, finalize and mail to its shareholders a proxy statement by April25, 2013, for 

an annual meeting on June 14,2013, WCN will also shortly file a motion for a speedy hearing 

pursuant to Rule 57. 

Issue to Be Decided & Standard of Review 

Issue to be Decided: Whether WCN is entitled to summary judgment on its 

claim for a declaratory judgment that it can exclude defendants' shareholder proposal from its 

2013 proxy materials as expressly permitted by Rule 14a-8, and because the proposal otherwise 

violates Rule 14a-8. 

Standard of Review: "Under Rule 56, '[t]he court shall grant summary 

judgment if the movant shows that there is no genuine dispute as to any material fact and the 
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movant is entitled to judgment as a matter of law."' ACE Am. Ins. Co. v. M-1, L.L.C., 699 F.3d 

826, 830 (5th Cir. 2012) (quoting Fed. R. Civ. P. 56(c)(2)). The existence of a "genuine 

dispute" cannot be satisfied by "some metaphysical doubt as to the material facts, by conclusory 

allegations, by unsubstantiated assertions, or by only a scintilla of evidence." Little v. Liquid 

Air Corp., 37 F.3d 1069, 1075 (5th Cir. 1994) (internal citations and quotation marks omitted). 

Moreover, "[a] plaintiff should not be required to wait indefinitely for a trial when the defendant 

has a meritless defense that can be resolved on motion for summary judgment." Id at 1076. 

Ultimately, "(a] genuine issue of material fact exists if the evidence is such that a reasonable 

jury could return a verdict for the non-moving party." Paz v. Brush Engineered Materials, Inc., 

555 F.3d 383,391 (5th Cir. 2009) (internal quotation marks and citations omitted). 

Summary of the Amument 

WCN seeks to exclude defendants' shareholder proposal from its proxy materials 

for its 2013 annual meeting. Rule 14a-8 sets forth the requirements for shareholder proposals, 

and the bases on which companies may properly exclude such proposals from proxy materials. 

See 17 C.F.R. § 240.14a-8, Appendix ("App.") A. Here, defendants' proposal may be excluded 

under Rule 14a-8 for four separate and independently sufficient reasons: 

• The proposal seeks to cut short the terms of directors currently serving on 
WCN's board, an express ground for exclusion under Rule 14a-8(i)(8)(ii). 

• Rule 14a-8 does not permit Mr. Chevedden (who owns no WCN shares) to 
advance a proposal based on a purported "proxy" from other purported 
shareholders. 

• The proposal was submitted after the deadline specified in WCN's 2012 proxy 
statement. 

• Defendants failed to demonstrate the necessary ownership of WCN stock to 
submit a proposal. 

Accordingly, WCN is entitled to a declaratory judgment that the proposal may be excluded. 

2 
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A court in this District has granted this exact relief to two other companies 

seeking to exclude proposals from Mr. Chevedden-a well-known shareholder activist-under 

nearly identical circumstances. In Apache Corp. v. Chevedden, 696 F. Supp. 2d 723 (S.D. Tex. 

2010), Judge Rosenthal granted Apache's request for a declaratory judgment that Mr. 

Chevedden's proposal could be excluded because he failed to present "timely and adequate 

proof' that he met the stock ownership threshold in Rule 14a-8. Id. at 724. Similarly, in KBR 

Inc. v. Chevedden, 116 F. Supp. 2d 415 (S.D. Tex. 2011) ("KBR /''),the court reached the same 

conclusion where Mr. Chevedden again did not "timely submit" any document sufficient to 

establish the requisite ownership. /d. at 432; see K.BR Inc. v. Chevedden, Civ. Action No. 4:11-

cv-196, 2011 WL 1463611, at * 1-2 (S.D. Tex. Apr. 4, 2011) (" KBR If') (granting summary 

judgment to KBR in part for reasons set forth in KBR /), App. B. Here, judgment in WCN's 

favor is even more appropriate, because defendants' proposal is flawed in even more ways than 

Mr. Chevedden's proposals to Apache and KBR. 

This motion for summary judgment turns solely on legal issues a~d material facts 

that cannot reasonably be disputed. Accordingly, for the reasons more fully explained below, 

WCN seeks summary judgment declaring that defendants' proposal may be excluded from its 

2013 proxy statement. 

FACTUAL BACKGROUND 

A. Parties 

1. Plaintiff WCN 

WCN is an integrated waste services company. See Waste Connections, Inc., 

Schedule 14A (Apr. 6, 2012) ("WCN Sch. 14A"), Exhibit ("Ex.") A to the Affidavit of Patrick 

J. Shea dated February 22,2013 ("Shea Aff."), App. H. Like many companies, WCN has a 

"staggered board" comprised of directors each having a three-year term. (See id at 4.) In any 

3 
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given year, approximately one third of the directors' terms expire, and the directors holding 

those terms stand for election (thus creating three director "classes" by year). (See id. at 4.) 

WCN's 2012 proxy materials expressly required that stockholder proposals must 

be received by WCN no later than the close of business on December 6, 2012 to be considered 

for inclusion in proxy materials for WCN's 2013 annual meeting. (See id. at 58.) 

2. Defendants 

Mr. Chevedden does not contend that he owns a single share of WCN stock. 

(See Shea Aff1J 13 (indicating that WCN received no materials other than the ones discussed 

below, which do not include any assertion that Chevedden owns WCN stock).) He is, however, 

apparently the most prolific shareholder activist for U.S. corporations in history. In 2011, Mr. 

Chevedden personally made 30 out ofall240 Rule 14a-8 proposals nationwide, and in 2012, he 

made 37 out ofall207 proposals. See Georgeson Inc., 2011 Annual Corporate Governance 

Review, Fig. 16 at 31-34; Georgeson Inc., 2012 Annual Corporate Governance Review, Fig. 16 

at 34-37, (together, the "Georgeson Reports"), App. C. Thus, over these two years, Mr. 

Chevedden made 67 proposals, out of a total of 447 proposals by all other shareholders in the 

world. In other words, Mr. Chevedden-all by himself--managed to account for nearly 15% of 

Rule 14a-8 proposals in the U.S. for this two-year period.1 Here, as explained below, Mr. 

Chevedden purports to submit a shareholder proposal to WCN on behalf of Mr. McRitchie and 

possibly Ms. Young. 

1 In fact, this percentage is likely much higher. The numbers above account only for proposals submitted in Mr. 
Chevedden's name, and exclude other proposals he has made supposedly on behalf of individuals like Mr. 
McRitchie. 
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B. Defendants' Proposals Submitted to WCN 

1. The December 2011 Proposal 

It is important to understand that, more than a year ago, in December 2011, Mr. 

Chevedden submitted a Rule 14a-8 proposal to WCN on behalf of Mr. McRitchie (the "2011 

Proposal"). Rule 14a-8(b) requires a shareholder to have "continuously held $2,000 in market 

value, or I%" ofthe securities to be voted on through the date ofthe shareholder meeting for at 

least a year. 17 C.F.R. § 240.14a-8(b )(2). To attempt to satisfy these ownership requirements, 


on December 29, 20 I I, Mr. Chevedden sent to WCN an email attaching a letter dated 


December 28, 201 I, from Nancy LeBron, Resource Specialist, TO Ameritrade to Mr. 


McRitchie (the "2011 TO Ameritrade Letter"). (See Email from ••• FISMA &OMB Memorandum M-07-16 · 


[Chevedden's email address] to Pat Shea re: "[spam] Rule 14a-8 Proposal (WCN) tdt," Dec. 29, 


2011, attaching 2011 TO Ameritrade Letter, Shea Aff. Ex. 8.) The 2011 TO Ameritrade Letter 


stated in part: "Pursuant to your request, this letter is to confirm that you have continuously 


held no less than 300 shares of Waste Connections (WCN) since November 15,2010 in your .. 


. accoant=endiqgim Memoran~QUoTQAmeritrade Letter, Shea Aff. Ex. 8.) The 2011 TD 


Ameritrade Letter is not addressed to, and does not mention, Ms. Young. (See id.) The 20 II 


TO Ameritrade Letter does not include a signature from Ms. LeBron. (See id) 


WCN included the 2011 Proposal in its 2012 proxy materials. (See WCN Sch. 

14A, Shea Aff. Ex. A.) As explained below, this earlier proposal, and the proof ofownership 

submitted with it, are inconsistent with the proof submitted for their current proposal. 

2. The Now-Abandoned November 27, 2012 Proposal 

The following year, on November 27, 2012, Mr. Chevedden sent an email to 

WCN. (See Email froRJ;ISMA &OMB Memorandum M-07-1P..Pat Shea re: "Rule l4a-8 Proposal 

(WCN)," Nov. 27,2012, Shea Aff. Ex. C.) Attached to that email was a letter dated November 

5 




Case 4:13-cv-00176 Document 15 Filed in TXSD on 02/22/13 Page 10 of 26 

27,2012, from Mr. McRitchie addressed to the chairman ofWCN's board of directors (the 

''November 27, 2012 Letter"). (See Shea A:ff. Ex. C.) That letter stated in part: 

I purchased stock in our company [WCN] because I believed our 
company had greater potential. My attached Rule 14a-8 proposal 
is submitted in support of the long-term performance of our 
company. My proposal is for the next annual shareholder 
meeting. I will meet Rule 14a-8 requirements for continuous 
ownership of the required stock until after the date of the 
respective shareholder meeting. My submitted format, with the 
shareholder-supplied emphasis, is intended to be used for 
definitive proxy publication. This is my proxy for John 
Chevedden and/or his designee to forward this Rule 14a-8 
proposal to the company and to act on my behalf regarding this 
Rule 14a-8 proposal, and/or modification of it, for the 
forthcoming shareholder meeting, before, during and after the 
forthcoming shareholder meeting. Please direct all future 
communications regarding my Rule 14a-8 proposal to John 
Chevedden *** FISMA & OMB Memorandum M-07-16 ·-

*** FISMA & OMB Memorandum M-07-16 -· to 
facilitate prompt and verifiable communications. Please identify 
this proposal as my proposal exclusively. 

(ld (emphasis added).) 

Attached to Mr. McRitchie's November 27,2012 Letter was a document entitled 

"[WCN: Rule 14a-8 Proposal, November 27, 2012] 4*- Special Shareholder Meeting Righf' 

(the "November 2012 Proposal''). (See Shea Aff. Ex. C.) The November 2012 Proposal sets 

forth the following proposal: 

(ld.) 

Resolved, Shareowners ask our board to take the steps necessary 
unilaterally (to the fullest extent permitted by law) to amend our 
bylaws and each appropriate governing document to give holders 
of 10% of our outstanding common stock (or the lowest 
percentage permitted by law above 10%) the power to call a 
special shareowner meeting. 

With respect to the November 2012 Proposal, in an effort to satisfy the stock 

ownership requirements of Rule 14a-8(b), on November 28,2012, Mr. Chevedden sent an email 
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to WCN attaching a different letter from TD Ameritrade than the 2011 TD Ameritrade Letter. 

(See Email fr9Al=ISMA& OMB Memorandum M-o7_1fp.l?at Shea re: "Rule 14a-8 Proposal (WCN) tdt," 

Nov. 28,2012, Shea Aff. Ex. D.) This new letter, dated November 28,2012, from Jill Phillips, 

Resource Specialist, TD Ameritrade, was addressed to both Mr. McRitchie and Ms. Young (the 

"2012 TD Ameritrade Letter''). (See Shea Aff. Ex. D.) The 2012 TD Ameritrade Letter stated 

in part: "Pursuant to your request, this letter is to con fum that you have continuously held no 

less than ... 337 shares ofWCN since 12/29/2003 in your accoant=cmdiagjm Memora~)JI.ih¢6 ••• 

2012 TD Ameritrade Letter (unlike the 2011 ID Ameritrade Letter) did contain what purports 

to be a signature from its sender. (See id) As explained below, the 2012 TD Ameritrade Letter 

is materially inconsistent with the 2011 TD Ameritrade Letter. 

The November 2012 Proposal was quickly abandoned and replaced with another 

proposal. 

3. The New December 6, 2012 Proposal 

On December 6, 2012, Mr. Chevedden sent another email to WCN. (See Email 

fr&Rl=ISMA & OMB Memorandum M-07-1ls>.Pat Shea re: "Rule l4a-8 Proposal (WCN)** ,"Dec. 6, 2012, 

Shea Aff. Ex. E.) Attached to that email was a copy of the same November 27, 2012 Letter 

(quoted above), except that near the top it included a handwritten notation stating "REVISED 

DEC. 6, 2012" (the "Revised November 27,2012 Letter''). (See Shea Aff. Ex. E.) The Revised 

November 27,2012 Letter does not reflect a new signature from Mr. McRitchie. (See id.) 

Nevertheless, attached to the Revised November 27,2012 Letter was a new and different 

shareholder proposal entitled "[WCN: Rule 14a-8 Proposal, November 27, 20 12; Revised 

December 6, 2012] Proposal4*- Elect Each Director Annually" (the ''December 2012 

Proposal"). (See December 2012 Proposal, Shea Aff. Ex. E.) The December 2012 Proposal 

contains the following proposal: "RESOLVED, shareholders ask that our Company take the 
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steps necessary to reorganize the Board of Directors into one class with each director subject to 

election each year and to complete this transition within one-year [sic]." (Jd.) 

With respect to their December 20 12 Proposal, neither Mr. Chevedden nor the 

other defendants submitted any additional proof of ownership. (See id. (lacking any stock 

ownership letter).) They thus rely on the same 2012 TD Ameritrade Letter that was submitted 

with the November 2012 Proposal. (See id.) 

C. WCN's Deficiency Notices and Responses From Mr. Chevedden 

I. WCN's First Deficiency Notice 

On December 11, 2012, WCN sent a letter to Mr. Chevedden setting forth the 

deficiencies in defendants' proof of ownership of the requisite WCN shares (the "First 

Deficiency Notice"). (See Shea Aff. Ex. F.) The First Deficiency Notice explained that the 

2012 TD Ameritrade Letter did not adequately demonstrate defendants' ownership of WCN 

stock under Rule 14a-8(b) for several reasons. First, WCN pointed out that the 2012 TD 

Ameritrade Letter was addressed to both Mr. McRitchie and Ms. Young, but she is not a party 

to (and did not express support for) either the November 2012 Proposal or the December 2012 

Proposal submitted by defendants. (See id.) To the extent Mr. McRitchie and Ms. Young co

own the shares, WCN explained that the December 20 12 Proposal was deficient ''in that it was 

not executed by all of the co-owners of the shares.'~ (ld. at 1-2.) 

Second, the First Deficiency Notice pointed out the many discrepancies between 

the 20 II TD Ameritrade Letter and the 2012 TD Ameritrade Letter, which both purportedly 

related to the same account. (See id at 2.) Specifically, WCN explained that the account 

holders, minimum numbers of shares, and holding periods each differed between the two letters. 

(See id) "These inconsistencies," WCN stated, "have caused the Company to question the 

authenticity" of both letters and therefore to conclude "that the electronic copy of the 2012 TD 
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Ameritrade Letter is not sufficient evidence of ownership to meet the requirements of Rule 14a-

8(b)." (/d. at 2.) 

Third, the First Deficiency Notice explained what Mr. Chevedden and Mr. 

McRitchie would have to do to cure the deficiency in their proof of ownership: 

In order to correct this deficiency, the Company will require that 
TD Ameritrade prepare a new letter, addressed to the Company, 
that describes Mr. McRitchie's and any co-owner's ownership of 
the shares held in the aceCJlDJ.t.te»dmiMemo~ielawthe 2012 
TD Ameritrade Letter. The Company will require the original 
signed copy of this letter to be delivered or sent by mail to the 
Company. As discussed in Section C of Staff Legal Bulletin No. 
14F, a copy of which is included with this letter for further 
clarification, the Staff of the SEC suggests that the required proof 
of ownership statement use the following format: 

As of[date the proposal is submitted], [name of shareholder] held, 
and has held continuously for at least one year, [number of 
securities] shares of[company name] [class of securities]. 

(ld (brackets in original)) The First Deficiency Notice finally advised that, unless the 

deficiencies were corrected, the December2012 Proposal would be excluded from WCN's 

proxy statement. (ld. at 2-3.) 

2. Mr. Chevedden's Response to the First Deficiency Notice 

On December 13,2012, Mr. Chevedden sent an email to WCN purporting to 

respond to the First Deficiency Notice, apparently with a copy to Mr. McRitchie. (See Email 

fronp:ISMA & OMB Memorandum M-07-1tp.J?at Shea re: "Rule 14a-8 Proposal (WCN)," Dec. 13, 2012 

("December 13 Email"), Shea Aff. Ex. G.) However, rather than provide the information 

requested, or in the format suggested by the SEC Staff, Mr. Chevedden's email asserted that 

"[i]t does not appear material if the broker rounded down the stock holdings in one letter as long 

as the value exceeded $2000 [sic] in both letters," and attached another copy of the initial 

November 27, 2012 Letter-not the Revised November 27, 2012 Letter submitted with the 
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December 2012 Proposal-with what appeared to be the name "Myra Le Young" photocopied 

on it (the "December 13 Copy"). (See Shea AfT. Ex. G.) This version of the November 27, 

2012 Letter does not attach any shareholder proposal, and includes an additional typed date 

("12/12/2012'') next to the new signature. (See id.) It therefore offered no indication that Ms. 

Young actually supported the December 2012 Proposal. The December 13 Email did not 

address any other deficiencies described in the First Deficiency Notice. (See id.) 

3. WCN's Second Deficiency Notice to Defendants 

On December 18,2012, WCN sent a letter to Mr. Chevedden explaining that he 

·had not cured the deficiencies in the December 2012 Proposal (the "Second Deficiency 

Notice"). (See Shea Aff. Ex. H.) The Second Deficiency Notice stated that the December 13 

Email did not explain any of the discrepancies between the two letters from TO Ameritrade. 

(ld) The Second Deficiency notice also questioned the authenticity of the apparently

photocopied signature from "Myra Le Young" on the December 13 Copy. (ld. at 2.) Although 

not required to do so, the Second Deficiency Notice again indicated that WCN would accept an 

original letter from TO Ameritrade curing the ownership proof deficiencies once and for all. 

(See id.) 

4. Mr. Chevedden's Responses to the Second Deficiency Notice 

On December 26, 2012, one day after the 14-day cure period prescribed by Rule 

14a-8(f)(1) had expired, Mr. Chevedden sent another email to WCN, again apparently copying 

Mr. McRitchie. (See Email fmmiSMA & OMB Memorandum M-07-teilat Shea re: "Rule 14a-8 Proposal 

(WCN)," Dec. 26,2012 (the "December 26 Email"), Shea Aff. Ex. I.) The email attached 

another copy of the November 27, 2012 Letter, with two more handwritten names-another 

purported signature from Ms. Young and a signature from Mr. McRitchie (both of which were 

dated "12/20/2012") (the "December 26 Copy"). (See Shea Aff. Ex. 1.) As with the document 
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transmitted by Mr. Chevedden on December 13, 2012, this version of the November 27, 2012 

Letter does not attach any shareholder proposal. (See id.) It therefore provided no evidence that 

Ms. Young supports the December2012 Proposal. (See id.) 

On January 1, 2013, Mr. Chevedden sent an email to WCN, again apparently 

copying Mr. McRitchie. (See Email f~sMA & OMB Memorandum M-o7_.J:§.P..at Shea re: "Rule 14a-8 

Proposal (WCN)," Jan. 1, 2013 {the "January 1 Email"), Shea Aff. Ex. J.) The January I Email 

stated, "It is believed that the submittal letter emailed on December 26,2012 more than 

addresses any valid concern. Please let me know if there is any further question." (Jd) 

No further inform~tion or documentation has been provided by defendants. (See 

Shea AfT.~ 13.) 

ARGUMENT 

Defendants' proposal is riddled with flaws under Rule 14a-8, and may therefore 

be excluded from WCN's proxy materials. This case is ripe for summary judgment. WCN's 

motion hinges on clear legal principles and an established record from which no reasonable 

fact-finder could conclude that defendants satisfied Rule 14a-8. See Paz, 555 F.3d at 391. All 

of the material facts--the substance of defendants' proposal, the dates of submission, the 

contents of their purported proof of stock ownership, and the documents purporting to give Mr. 

Chevedden proxy power--appear on the face of documents provided to WCN by Mr. 

Chevedden, and are thus beyond any reasonable dispute. Nor can defendants offer any 

additional evidence at this point, even if it would be material to whether they could have met the 

requirements of Rule 14a-8 last year. As recognized in Apache, after the deadline for 

shareholder proposals has expired, further evidence regarding a proponent's qualifications is 

irrelevant. Apache, 696 F. Supp. 2d at 739 (declining to consider late-submitted proof of 
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ownership from Mr. Chevedden). For these reasons, and as more fully explained below, WCN 

is now entitled to summary judgment on the merits. 

I. THE DECEMBER 2012 PROPOSAL MAY BE EXCLUDED FROM WCN'S 
PROXY MATERIALS BECAUSE IT IS DEFECTIVE UNDER RULE 14A-8 

Rule 14a-8 sets forth substantive bases on which companies may exclude 

shareholder proposals. The SEC recognizes that "{o]nly a court such as a U.S. District Court 

can decide whether a company is obligated to include shareholder proposals in its proxy 

materials." SEC Division of Corporation Finance, Informal Procedures Regarding Shareholder 

Proposals (emphasis added), available at http://\V\\tw.sec.gov/divisions/cor,pfin/cf-noaction/14a-

8-informal-procedures.htm, App. D. Courts regularly allow companies to exclude proposals 

that fall within one of the forbidden categories in Rule 14a-8. See, e.g., Grimes v. Centerior 

Energy Corp., 909 F.2d 529,532-33 (D.C. Cir. 1990) (allowing exclusion of proposal related to 

capital expenditure approvals under the ordinary business operations exclusion in 14a-8(i)(7) 

(formerly (c)(7)); Roosevelt v. E.l. DuPont de Nemours & Co., 958 F.2d 416,425 (D.C. Cir. 

I ?92) (allowing exclusion of proposal related to discontinuing the production of certain 

chemicals under ordinary business exception); Lindner v. Am. Express Co., No. 10 Civ. 

2228(JSR)(JLC), 2011 WL 2581745, at *6 (S.D.N.Y. June 27, 2011) (allowing exclusion of 

proposal that related to a personal grievance and was thus forbidden under 14a-8(i)(4)), App. G. 

The same result--exclusion of the defendants' proposals-is warranted here for 

four separate and independently sufficient bases under Rule l4a-8.2 

2 The November2012 Proposal need not be included in WCN's proxy materials because it is no longer in effect. 
Under Rule 14a-8(c), "each shareholder may submit no more than one proposal to a company for a particular 
shareholders' meeting." 17 C.F.R. § 240.14a-8(c). Both proposals purport to be based on the same shares, those 
owned by Mr. McRitchie and possibly Ms. Young. (See 2012 TD Ameritrade Letter, Shea Aff. Ex. D; December 
2012 Proposal, Shea AfT. Ex. E (lacking any additional proof of ownership other than the 2012 TD Ameritrade 
Letter submitted with the November 2012 Proposal).) Thus, the December 2012 Proposal necessarily nullified the 
November 2012 Proposal by operation of law-regardless of whether Mr. McRitchie or Ms. Young ever actually 
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A. Rule 14a-8 Expressly Permits the Exclusion of Proposals That Would 
Remove Directors From Office Before Their Terms Expire 

Rule 14a-8(i)(8)(ii) expressly permits companies to exclude a shareholder 

proposal that"[ w ]ould remove a director from office before his or her term expired." 17 C.F .R. 

§ 240.14a-8(i)(8)(ii). The staff of the Division of Corporation Finance ofthe SEC (the "SEC 

Staff'') has expressly and repeatedly confirmed that Rule 14a-8(i)(8)(ii) permits companies to 

exclude shareholder proposals that would remove directors from office before their terms 

expire-as Mr. Chevedden well knows. The SEC Staff has previously agreed that companies 

could exclude Mr. Chevedden 's own proposals on this exact basis. See, e.g., Kinetic Concepts, 

Inc., SEC No-Action Letter (2004-2011), WSB File No. 0321201127 (CCH) (Mar 21, 2011) 

( confmning the exclusion of Mr. Chevedden' s proposal to require each director to stand for 

election annually), App. E; id, Letter from S. Gupta to SEC Div. of Corp. Fin., Jan. 19, 2011 at 

8 ("It has been a long-standing position of the Staff that proposals which have the purpose, or 

that could have the effect, of prematurely removing a director from office before his or her term 

expired are considered to relate to a nomination or an election and are therefore excludable''); 

Western Union Co., SEC No-Action Letter (2004-2011), Fed. Sec. L. Rep. (CCH) ~ 76,705 

(Feb. 25, 2011) (confirming the exclusion of an identical proposal from another proponent 

"under rule 14a-8(i)(8) to the extent it could, if implemented, disqualify directors previously 

elected from completing their terms on the board"), App. F. 

Here, the December 2012 Proposal violates Rule 14a-8(i)(8)(ii). In any given 

year, the terms for WCN directors in one of three board "classes" expire, and the directors 

supported (or even knew about) either proposal. See 17 C.F .R. § 240.14a-8( c). Defendants also concede that only 
the December2012 Proposal is outstanding. (See Defendants' Motion and Supporting Memorandum to Dismiss 
for Lack of Subject Matter Jurisdiction at 4, Waste Connections, Inc. v. Chevedden eta/., No. 4:13-00176 (ECF 
No. II) (Feb. I, 2013) (stating that the "defendants' [sic] need not withdraw their proposaf' (emphasis added)), 
Shea Aff. Ex. K.) 
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holding those tenns stand for election, while directors in the other two classes continue to serve. 

(See WCN Sch. l4A at 4 (describing WCN's board structure), Shea Aff. Ex. A.) Defendants' 

proposal would require WCN to "take the steps necessary to reorganize the Board of Directors 

into one class with each director subject to election each year and to complete this transition 

within one-year [sic]." (December 2012 Proposal, Shea Aff. Ex. E (emphasis added).) It would 

thus prematurely end the current terms of many ofWCN's directors. Indeed, if implemented 

following WCN's 2013 annual meeting, as defendants insist, the December 2012 Proposal 

would cut short by one year the terms of two directors whose terms expire in 2015 and would 

cut short by two years the terms of two directors whose terms expire in 2016 if they are elected 

at the 2013 annual meeting. (See WCN Sch. 14A at 4-5, SheaAff. Ex. A.) 

WCN is entitled to exclude the December 2012 Proposal from its proxy 

statement pursuant to the express terms of Rule 14a-8(i)(8)(ii). This alone is sufficient for 

summary judgment. 

B. Rule 14a-8 Does Not Permit Shareholders to Make "Proxy Proposals By 
Proxy," Nor to Grant Proxy Authority in Violation of Applicable State Law, 
as Attempted Here 

Rule 14a-8(h) requires that a shareholder personally appear at the shareholders' 

meeting to present his or her proposal, or designate a "representative ... to present a proposal 

on your [the shareholder's] behalf." 17 C.F.R. § 240.14a-8(h). Section (h) is the only section 

of Rule 14a-8 that allows a shareholder to appoint a representative to act on his or her behalf, 

and, by its terms, it is only for the purpose of presenting the shareholder's proposal at the 

shareholders' meeting. The rule does not contain any language permitting a shareholder to 

grant a proxy to another person in advance of the shareholders' meeting in order for that other 

person to submit a shareholder proposal for inclusion in a company's proxy statement 
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Nevertheless, that is what defendants try to do here. In the November 27, 2012 

Letter, Mr. McRitchie writes that he purports to give "my proxy for John Chevedden and/or his 

designee to forward this Rule 14a-8 proposal to the company and to act on my behalf regarding 

this Rule 14a-8 proposal, and/or modification of it." (November 27,2012 Letter, Shea Aff. Ex. 

C.) This so-called "proxy" would permit Mr. Chevedden to designate yet another, unidentified 

person-including persons unknown to Mr. McRitchie-to advance proposals to WCN on Mr. 

McRitchie's behalf. Nothing in Rule 14a-8 contemplates this sort of "proxy proposal by proxy" 

scheme. 

The facts here illustrate the reasons for this limitation. Without it, companies 

would often confront exactly the type of ambiguity and confusion about the non-shareholder 

proponent's authority to submit a proposal present in this case. Supposedly in support of the 

December 2012 Proposal, Mr. Chevedden sent three separate copies of the November 27, 2012 

Letter, but in none of these did anyone who actually owns WCN shares ever express support for 

the proposal.3 Nor does the reference in the November 27, 2012 Letter to allowing Mr. 

Chevedden to make a "modification" of the November 2012 Proposal authorize the December 

2012 Proposal. Because the December 2012 Proposal concerns an entirely different topic (the 

annual election of directors) (see December 2012 Proposal, Shea Aff. Ex. E) than the November 

2012 Proposal (shareholders' ability to call a special meeting) (see November 2012 Proposal, 

Shea Aff. Ex. C), it is not a "modification," but a brand new proposal. 

3 The Revised November 27, 2012 Letter, which accompanied the December 2012 Proposal, had no new signature 
from Mr. McRitchie. (See Revised November 27,2012 Letter, Shea Aff. Ex. E.) The December 13 Copy also had 
no new signature from Mr. McRitchie, only an apparent photocopy of a signature from someone who may or may 
not be Ms. Young, and did not accompany any proposal. (See December 13 Copy, Shea Aff. Ex. G.) Likewise, 
although the December 26 Copy bore what appeared to be two original signatures, possibly from Mr. McRitchie 
and Ms. Young, it attached no proposal. (See December26 Copy, Shea Aff. Ex. I.) 
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In any event, defendants' proposal violates Rule 14a-8(h) in yet another way 

because Mr. Chevedden has not demonstrated, as he must, that he has an adequate power of 

attorney under applicable state law. Rule 14a-8(h) requires that any party designated as a 

shareholder's proxy be "qualified under state law to present the proposal on your behalf." 17 

C.F.R. § 240.14a-8(h). Under Delaware law, which applies to this question,4 Mr. Chevedden 

would therefore need a "power of attorney" from a WCN shareholder, which is a "written 

authorization used to evidence an agent's authority to a third person." Realty Growth /nv. v. 

Council of Unit Owners, 453 A.2d 450, 454 (Del. 1982). The terms of a power of attorney must 

be "certain and plain," and powers of attorney are "strictly construed." ld at 455. Here, 

however, none of the documents provided to WCN by Mr. Chevedden authorizes him to 

advance the December 2012 Proposal on behalf of Mr. McRitchie or Ms. Young. He clearly 

has not provided a power of attorney authorizing him to do so. 

WCN is therefore entitled to a declaratory judgment that it may exclude the 

December 2012 Proposal from its proxy statement on the additional basis that it violates Rule 

l4a-8(h). See 11 C.F .R. § 240.14a-8(h). 

C. Defendants Did Not Comply With the Rule 14a-8 Deadline For Submission 
of Shareholder Proposals 

Rule 14a-8( e )(2) establishes a deadline for submitting shareholder proposals. 

That deadline must be set forth in the company's proxy statement for the prior year, and 

calculated such that a shareholder "proposal must be received at the company's principal 

executive offices not less than 120 calendar days before the date of the company's proxy 

statement released to shareholders in connection with the previous year's annual meeting." 17 

4 As used in Rule 14a-8, "state law" includes the law of the company's state of incorporation, which is Delaware in 
the case ofWCN. Cf Apache Corp. v. New York City Employees' Retirement System, 621 F. Supp. 2d 444, 449 
(S.D. Tex. 2008) (looking to law of state of company's incorporation to interpret "ordinary business operations" 
exception in Rule 14a-8). 
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C.F.R. § 240.14a-8(e)(2). Here, the relevant date was set forth in WCN's 2012 proxy materials, 

which specified that stockholder proposals must be received by WCN no later than the close of 

business on December 6, 2012 to be considered for inclusion in the 2013 proxy materials. (See 

WCN Sch. 14A at 58, Shea AfT. Ex. A.) 

Courts consistently enforce the submission deadline in Rule 14a-8( e )(2). Indeed, 

in Apache., the Court allowed the exclusion of a proposal from Mr. Chevedden in part because 

he provided untimely documentation. The Court stated that it "need not decide whether" a 

document provided after the deadline in Rule 14a-8( e )(2) "in combination with" an earlier letter 

could establish the requisite stock ownership under Rule 14a-8(b), because the document was 

not timely. Apache, 696 F. Supp. 2d at 739. Thus, the question of whether late-submitted 

documents might have allowed Mr. Chevedden to comply with Rule 14a-8, had he submitted 

them by the deadline, was irrelevant. See also KBR I, 776 F. Supp. 2d at 432 (allowing 

exclusion in part because Mr. Chevedden "has not timely submitted" documents that could 

prove ownership). 

Defendants' failure to meet the Rule 14a-8(e){2) deadline compels the same 

result in this case. At no time on or before the December 6, 2012 deadline did Mr. Chevedden 

submit the December 2012 Proposal signed by either Mr. McRitchie or Ms. Young (much less 

by both of them), the only two people who may have an ownership interest in the relevant WCN 

shares. The Revised November 27, 2012 Letter attaching the December 2012 Proposal is 

merely a copy of the earlier November 27,2012 Letter supporting the November 2012 Proposal, 

and lacks a new signature from Mr. McRitchie. (See Revised November 27, 2012 Letter, Shea 

Aff. Ex. E.) The only purported signatures from Ms. Young were dated "12/12/2012" and 
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"12120/2012"-well past the deadline-and in any event did not accompany any proposal.5 

(See December 13,2012 Copy, Shea Aff. Ex. G; December 26,2012 Copy, Shea Aff. Ex. I.) 

Thus, neither Mr. McRitchie nor Ms. Young expressed any support for the December 2012 

Proposal by the deadline-nor indeed, at any time. The proposal may therefore be excluded 

from WCN's proxy materials. See Apache, 696 F. Supp. 2d at 739 (allowing exclusion and not 

considering untimely submissions); see also KBR /, 776 F. Supp. 2d at 432 (noting lack of 

timely proof of ownership). 

For these reasons, WCN is also entitled to a declaratory judgment that it may 

exclude the December 2012 Proposal from its proxy statement based on defendants' failure to 

meet the deadline imposed by Rule 14a-8( e )(2). See 17 C.F .R. § 240.14a-8( e )(2). 

D. Defendants Have Not Satisfied the Ownership Requirements of Rule 14a-
8(b) 

Rule 14a-8(b) sets forth the ownership requirements for shareholder proposals. 

According to Rule 14a-8(b ), "to be eligible to submit a proposal, you must have continuously 

held at least $2,000 in market value, or I%, of the company's securities entitled to be voted on 

the proposal at the meeting for at least one year by the date you submit the proposal. You must 

continue to hold those securities through the date ofthe meeting." 17 C.F.R. § 240.14a-8(b). 

The burden to demonstrate ownership of sufficient shares falls on the shareholder, which must 

"prove [his] eligibility to the company." /d. § 240.14a-8(b)(2); see Apache, 696 F. Supp. 2d at 

7 40 (company has no burden to verify alleged ownership for purposes of Rule 14a-8(b) ). 

5 Although WCN did comply with the requirement in Rule 14a-8(f) to give Mr. Chevedden a 14-day cure period 
following a notice of deficiency, the failure to document that a shareholder even supports the proposal in the first 
place is not a curable defect listed in Rule 14a-8. These include only defects related to requirements for statements 
accompanying proposals, 14a-8(a), ownership requirements, 14a-8(b), number of proposals, 14a-8(c), and length of 
proposals, 14a-8(d). See 11 C.F.R. § 240.14a-8(f). 
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In both Apache and K.BR, Judge Rosenthal held that Mr. Chevedden failed to 

carry his burden to demonstrate the requisite ownership. First, in Apache, Mr. Chevedden 

attempted to rely on a letter from an entity called RTS, which he described as a broker. See 

Apache Corp., 696 F. Supp. 2d at 739-40. However, RTS was not the record owner of the 

securities, and was registered as an investment advisor, not a broker. See id. at 740. Mr. 

Chevedden refused Apache's request that he provide a statement from the registered owner, and 

instead suggested that Apache verify ownership of the shares. The court rejected this 

proposition and stressed that Apache was not required to verify Mr. Chevedden's allegations: 

Rule [14a-8] requires shareholders to "prove [their] eligibility." 
The parties agree that all Chevedden gave Apache as timely, 
relevant proof of ownership was the December 10 RTS letter. 
Apache has described its concerns about the reliability of the 
statements made in the RTS letter. It is not Apache's burden to 
investigate to confirm the statements or to engage in such steps as 
obtaining a [registered holders] list to provide independent 
verification ofChevedden's status as an Apache shareholder. 

Jd at 739-40. Similarly, in KBR, Judge Rosenthal again concluded that a proposal from Mr. 

Chevedden could be excluded in part because he "submitted the same type of letter from RTS 

[that the] Court found insufficient in Apache." KBR I, 116 F. Supp. 2d at 432. 

Like the RTS letters in those decisions, the only proof of ownership offered in 

this case is inherently unreliable, and therefore insufficient. Specifically, the 2011 TD 

Ameritrade Letter conflicts with the 2012 TD Ameritrade letter in terms of who owns the 

shares, what minimum amount(s) the owner(s) held, and for how long. (Compare 2011 TD 

Ameritrade Letter, Shea AfT. Ex. B (addressed only to Mr. McRitchie, specifying ownership of 

"no less than 300" shares since November 2010) with 2012 TD Ameritrade Letter, Shea AfT. 

Ex. D (addressed to Mr. McRitchie and Ms. Young, specifying ownership of"no less than 337 

shares" since December 2003).) Based on the two letters, WCN cannot determine (i) whether 
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Mr. McRitchie and Ms. Young are co-owners of the shares, or have some other relationship; (ii) 

how Ms. Young could have some unspecified ownership interest in the shares from 2003 to 

2012, yet not be mentioned at all as an owner for a period from 20 I 0 through 20 II; or (iii) how 

Mr. McRitchie (and possibly Ms. Young) could have held a minimum of 337 shares for a nearly 

nine-year period that includes the shorter period dur~ng which Mr. McRitchie had a minimum of 

only 300 shares. 

Mr. Chevedden never answered these questions, despite receiving two 

opportunities to do so from WCN in the form of deficiency notices. (See First Deficiency 

Notice at l, Shea AfT. Ex. F; Second Deficiency Notice, Shea AfT. Ex. H.) Nor did WCN ever 

receive any signed letter from the owner of the WCN shares in the format specified by the SEC, 

which WCN identified to Mr. Chevedden. (See First Deficiency Notice at 2, Shea AfT. Ex. F.) 

Defendants thus failed to carry their burden to "prove [their] eligibility to the company." 17 

C.F.R. § 240.14a-8(b)(2). WCN had no independent obligation to investigate the details of the 

account identified in the TD Ameritrade letters. Instead, here, just as in Apache, "[i]t is not [the 

Company's] burden to investigate to confirm the [ownership] statements," or to attempt to 

obtain "independent verification" of defendants' holdings in WCN stock. Apache, 696 F. Supp. 

2d at 740. 

WCN is thus entitled to a declaratory judgment for the additional reason that the 

December 2012 Proposal does not comply with the requirements of Rule 14a-8(b ). 

CONCLUSION 

For the reasons stated above, WCN respectfully requests that this Court declare 

that WCN properly may exclude the November 2012 Proposal and the December 2012 Proposal 

from WCN's proxy materials under Rule 14a-8. 

Dated: February 22,2013 
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Respectfully submitted, 

Is/Andrew J. Fossum 
Andrew J. Fossum 
Attorney-in-Charge 
CA State Bar No. 250373 
SDITX Admissions No. 1146327 
LATHAM & WATKINS LLP 
811 Main Street, Suite 3700 
Houston, Texas 77002 
Tel: (713) 546-5400 
Fax: (713) 546-5401 
Email: andrew.fossum@lw .com 

Jeff G. Hammel, admitted pro hac vice 
Jason A. Kolbe, admitted pro hac vice 
LATHAM & WATKINS LLP 
885 Third A venue 
New York, New York I 0022 
Tel: (212) 906-1200 
Fax: (212)751-4864 
Email: jeff.hammel@lw .com 
Email: jason.kolbe@lw.com 

Counsel for Plaintiff 
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CERTIFICATE OF SERVICE 

I certify that on February 22, 2013, this document, as well as the accompanying 
appendices, were electronically transmitted to the Clerk of Court using the ECF System, and 
true and correct copies were caused to be served in accordance with the Federal Rules of Civil 
Procedure via First Class Mail via the United States Postal Service upon: 

Mr. John Chevedden 

*** FISMA & OMB Memorandum M-07-16 *** 

Defendant 

Mr. James McRitchie 

*** FISMA & OMB Memorandum M-07-16 ••• 

Defendant 

-and-

Myra K. Young 

*** FISMA & OMB Memorandum M-07-16 *** 

Defendant 

lsi Andrew J. Fossum 
Andrew J. Fossum 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICf OF TEXAS 

HOUSTON DIVISION 

WASTE CONNECTIONS, INC., 
) 
) 
) 
) 
) v. 

JOHN CHEVEDDEN, 
JAMES McRITCIDE and 
MYRA K. YOUNG, 

Plaintiff, 

) 
) 
) 
) 
) 

Defendants. ) 

Civil Action: 4:13-CV-00176-KPE 

ORDER DENYING DEFENDANTS' MOTION TO DISMISS AND GRANTING 
PLAINTIFF WCN'S MOTION FOR SUMMARY JUDGMENT 

On April 4, 2013, the Court held a hearing on (i) the motion to dismiss filed by 

Defendants John Chevedden, James McRitchie, and Myra K. Young on February 1, 2013 (ECF 

No. 11), and (ii) the motion for summary judgment filed by Plaintiff Waste Connections, Inc. 

("WCN") on February 22, 2013 (ECF No. 15). 

The Court has considered the parties' briefing on Defendants' motion to dismiss, as well 

as the arguments presented at the April4, 2013 hearing. The Court finds that WCN has 

standing to pursue the declaratory relief it seeks and that Defendants' motion to dismiss should 

be DENIED. 

WCN's motion for summary judgment is unopposed. Having considered WCN's 

motion for summary judgment, including its supporting evidence, the Court concludes that 

WCN has met its burden of demonstrating that there is no genuine dispute as to the material 
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facts. The Court therefore finds that WCN's motion for summary judgment should be 

GRANTED. 

Accordingly, it is ORDERED that Defendants' Motion is DENIED and WCN's Motion 

is GRANTED. 

Therefore, it is ORDERED that the shareholder proposals submitted to WCN by 

Defendants on November27, 2012, and December 6, 2012, may be excluded from WCN's 

proxy statement pursuant to 17 C.F .R. § 240.14a-8. 

Signed at Houston, Texas on~ 2013. 
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