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December 30, 2014

Via Email

shareholderproposals@sec.gov
Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, N.E.
Washington, D.C. 20549

Re: Baxter International Inc.—Shareholder
Proposal Submitted by Kenneth Steiner

Ladies and Gentlemen:

I am Senior Counsel, Securities and Governance, of Baxter International Inc., a Delaware
corporation (the “Company”). Pursuant to Rule 14a-8(j) under the Securities Exchange Act of
1934, as amended, the Company respectfully requests that the Staff of the Division of
Corporation Finance (the “Staff”) concur with the Company’s view that, for the reasons stated
below, the shareholder proposal and statements in support thereof (the “Shareholder Proposal”)
submitted by Kenneth Steiner (“Mr. Steiner”), with John Chevedden (“Mr. Chevedden”) and/or
his designee authorized to act as Mr. Steiner’s proxy (Mr. Steiner and Mr. Chevedden are
referred to collectively as the “Proponent”), properly may be omitted from the Company’s proxy
statement and form of proxy to be distributed by the Company in connection with its 2015
annual meeting of shareholders (the “2015 Proxy Materials”).

Pursuant to Rule 14a-8(j), we have:

filed this letter with the Securities and Exchange Commission (the
“Commission”) no later than eighty (80) calendar days before the Company
intends to file its definitive 2015 Proxy Materials with the Commission; and

concurrently sent copies of this correspondence to the Proponent.

Rule 14a-8(k) and Staff Legal Bulletin No. 14D (November 7, 2008) (“SLB 14D”) provide that
stockholder proponents are required to send companies a copy of any correspondence that the
proponents elect to submit to the Commission or the Staff. Accordingly, we are taking this
opportunity to inform the Proponent that if the Proponent elects to submit additional
correspondence to the Commission or the Staff with respect to the Shareholder Proposal, a copy
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of that correspondence should be furnished concurrently to the undersigned on behalf of the
Company pursuant to Rule 14a-8(k) and SLB 14D.

THE SHAREHOLDER PROPOSAL

The Shareholder Proposal states:

RESOLVED: Shareholders request that the Board of Directors adopt a policy that the
Chairman of our Board of Directors shall be an independent director who is not a current
or former employee of the company, and whose only nontrivial professional, familial or
financial connection to the company or its CEO is the directorship. Our board would have
discretion to deal with existing agreements in implementing this proposal. This policy
should allow for departure under extraordinary circumstances such as the unexpected
resignation of the chair.

A copy of the Shareholder Proposal, as well as related correspondence from the Proponent, is
attached to this letter as Exhibit A.

BASIS FOR EXCLUSION

We believe that the Shareholder Proposal may be excluded from the 2015 Proxy Materials for
the following reasons:

(A) the Shareholder Proposal may be excluded pursuant to Rule 14a-8(i)(3) because it
is impermissibly vague and indefinite so as to be materially false and misleading in
violation of Rule 14a-9;

(B) the Shareholder Proposal may be excluded pursuant to Rule 14a-8(i)(3) because it
contains materially false or misleading statements in violation of Rule 14a-9; and

(C) the Shareholder Proposal may be excluded pursuant to Rule 14a-8(i)(6) because
the Company lacks the power or authority to implement the Shareholder Proposal.

ANALYSIS

A. The Shareholder Proposal May Be Excluded Pursuant to Rule 14a-8(i)(3) Because It
Is Impermissibly Vague and Indefinite so as to be Materially False and Misleading
in Violation of Rule 14a-9.

Rule 14a-8(i)(3) permits a company to omit a shareholder proposal, as well as the related
supporting statement, “if the proposal or supporting statement is contrary to any of the
Commission’s proxy rules, including Rule 14a-9, which prohibits materially false or misleading
statements in proxy soliciting materials.” The Staff has clarified the grounds for exclusion under
Rule 14a-8(i)(3) and has taken the position that proposals may be excluded where “the resolution
contained in the proposal is so inherently vague or indefinite that neither the stockholders voting



3
713705992 07002603

on the proposal, nor the company in implementing the proposal (if adopted), would be able to
determine with any reasonable certainty exactly what actions or measures the proposal requires.”
Division of Corporation Finance: Staff Legal Bulletin No. 14B (September 15, 2004). The Staff
has also stated that a proposal is impermissibly vague and indefinite, and therefore excludable
pursuant to Rule 14a-8(i)(3), where it is open to multiple interpretations such that “any action
ultimately taken by the [c]ompany upon implementation could be significantly different from the
actions envisioned by shareholders voting on the proposal.” Fuqua Industries, Inc. (March 12,
1991); see also Philadelphia Electric Company (July 30, 1992), Exxon Corporation (January 29,
1992).

Additionally, the Staff has frequently concluded that a proposal may be excluded where the
meaning and application of the proposal’s terms or standards may be “subject to differing
interpretations.” See, e.g., Wendy’s International Inc. (February 24, 2006) (permitting exclusion
of a proposal where the term “accelerating development” was found to be vague); Peoples
Energy Corporation (November 23, 2004) (permitting exclusion of a proposal where the term
“reckless neglect” was found to be vague); Exxon Corporation (January 29, 1992) (permitting
exclusion of a proposal regarding board member criteria because undefined terms were subject to
differing interpretations); and Fuqua Industries, Inc. (March 12, 1991) (allowing for exclusion of
proposal and noting that the “meaning and application of terms and conditions . . . in the
proposal would have to be made without guidance from the proposal and would be subject to
differing interpretations”). In issuing its decision in Fuqua, the Staff noted that “the proposal
may be misleading because any action ultimately taken by the [c]ompany upon implementation
could be significantly different from the actions envisioned by shareholders voting on the
proposal.”

In Abbott Laboratories (Jan. 13, 2014), the Staff concurred with the company’s exclusion of a
proposal requesting that its board adopt a bylaw that would provide for an independent lead
director where the standard of independence would be someone “whose directorship constitutes
his or her only connection” to the company. The Staff agreed with Abbott’s position that the
proposal was vague and indefinite and that the term “connection” was so broad that “neither
shareholders nor the company would be able to determine with any reasonable certainty exactly
what actions or measures the proposal requires.” In Abbott, it was unclear whether the term
“connection” would include a director’s ownership of Abbott shares, in which case, the proposal
would have had the effect of disqualifying all of Abbott’s directors from serving as independent
lead director since all non-employee directors receive grants of restricted stock units and are
required to hold Abbott shares pursuant to the company’s stock ownership guidelines.

The Shareholder Proposal contains the same flaws as the proposal at issue in Abbott. The
Shareholder Proposal attempts to define an independent director as someone whose directorship
constitutes his or her only “nontrivial professional, familial or financial connection to the
company or its CEO.” However, as was also the case in Abbott, the Company’s non-employee
directors are subject to stock ownership guidelines, which, in the Company’s case, require each
of the Company’s non-employee directors to own, within five years of becoming a director, five
times the cash board retainer (currently $65,000 x 5 = $325,000) of Company stock. Consistent
with the expectations of the Company’s shareholders, the intention of the Company’s stock
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ownership guidelines is to ensure a nontrivial financial connection between the directors and the
Company, and many of the Company’s directors do, in fact, hold common stock and restricted
stock units of the Company well in excess of the minimum amounts required under the
Company’s stock ownership guidelines. Because of the vagueness and indefiniteness of the
independence standard set forth in the Shareholder Proposal, it cannot be determined whether
under the Shareholder Proposal (if adopted) some or all of the Company’s non-employee
directors would be disqualified from serving as the independent Chairman simply due to the fact
that such directors, by virtue of their compliance with the Company’s stock ownership
guidelines, have decidedly “nontrivial . . . financial connections” to the Company. Accordingly,
it is unclear from the Shareholder Proposal whether it intends to restrict or not restrict stock
ownership of directors, and the Shareholder Proposal offers no guidance to address or resolve
this ambiguity. As a result of such ambiguity, neither the shareholders nor the Company would
be able to determine with any reasonable certainty exactly what actions or measures the
Shareholder Proposal requires, and any action ultimately taken by the Company upon
implementation of the Shareholder Proposal (if adopted) could be significantly different from the
actions envisioned by shareholders voting on the Shareholder Proposal.

Based on the foregoing reasons, the Company believes that the Shareholder Proposal, as applied
to the Company, is impermissibly vague and indefinite and inherently misleading and may be
excluded from its 2015 Proxy Materials pursuant to Rule 14a-8(i)(3).

B. The Shareholder Proposal May Be Excluded Pursuant to Rule 14a-8(i)(3) Because It
Contains Materially False or Misleading Statements in Violation of Rule 14a-9.

Rule 14a-9 prohibits a company from making a proxy solicitation that contains “any statement
which, at the time and in the light of the circumstances under which it is made, is false or
misleading with respect to any material fact.” In addition, Rule 14a-8(i)(3) provides that a
proposal may be excluded from proxy materials if the proposal is materially false or contains
misleading statements. The Staff has taken the position that a shareholder proposal may be
excluded from proxy materials under Rule 14a-8(i)(3) if “the company demonstrates objectively
that a factual statement is materially false or misleading.” Staff Legal Bulletin No. 14B (Sept. 14,
2008).

The Staff has also allowed companies to exclude shareholder proposals under Rules 14a-8(i)(3)
and 14a-9 if the proposal’s supporting statement contains false or misleading statements. See,
e.g., Entergy Corp. (Feb. 14, 2007); Woodward Governor Co. (Nov. 26, 2003).

The Shareholder Proposal contains a materially misleading statement regarding the support that a
similar independent chair proposal received at another company. Specifically, the supporting
statement in the Shareholder Proposal states that “[t]his proposal topic won 50%-plus support at
5 major U.S. companies in 2013 including 73%-support at Netflix” and, immediately thereafter
states that “This proposal topic, sponsored by Ray T. Chevedden, won 55% support at Sempra
Energy.” The supporting statement’s reference to 55% support at Sempra Energy is materially
misleading because the supporting statement fails to disclose the actual results of the 2013 vote
on the independent chair proposal by the shareholders of Sempra Energy, which were
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significantly lower than the result cited by the Proponent. As disclosed in the Form 8-K filed on
May 13, 2013 by Sempra Energy to report the results of the 2013 Sempra Energy Annual
Shareholders Meeting, the proposal to adopt a policy requiring an independent chairman of the
board received only 18.9% support of the shareholders voting on the proposal – approximately
one-third of the 55% figure cited in the supporting statement.

As a result, by omitting this fact regarding the level of support that this proposal received when
most recently submitted to the shareholders of Sempra Energy, shareholders of the Company
may be induced to vote in favor of the Shareholder Proposal based on a false or misleading
statement of material fact included in the Shareholder Proposal. Accordingly, under Rule 14a-
8(i)(3), the Company should be allowed to exclude the Shareholder Proposal from its 2015 Proxy
Materials.

C. The Shareholder Proposal May Be Excluded Pursuant to Rule 14a-8(i)(6) Because
the Company Lacks the Power or Authority to Implement the Shareholder
Proposal.

Rule 14a-8(i)(6) permits a company to exclude a shareholder proposal from the company’s proxy
materials if the company “would lack the power or authority to implement the proposal.” The
Company believes that the Shareholder Proposal is excludable under Rule 14a-8(i)(6) because
the Company cannot ensure that the Chairman of the Company’s board of directors would retain
his or her independent status, as defined under the Shareholder Proposal, at all times, and the
Shareholder Proposal does not provide the Company’s board of directors with a clear and
adequate opportunity or mechanism for the Company to cure a violation of the standard set forth
in the Shareholder Proposal.

In Staff Legal Bulletin No. 14C (June 28, 2005) (the “2005 Legal Bulletin”), the Staff indicated
that it would permit the exclusion of a shareholder proposal from a company’s proxy materials
under Rule 14a-8(i)(6) based on “the argument that a board of directors lacks the power to ensure
that its chairman or any other director will retain his or her independence at all times.” The 2005
Legal Bulletin states that “when a proposal is drafted in a manner that would require a director to
maintain his or her independence at all times, we permit the company to exclude the proposal
under rule 14a-8(i)(6) on the basis that the proposal does not provide the board with an
opportunity or mechanism to cure a violation of the standard requested in the proposal.” The
Staff has consistently permitted companies to exclude shareholder proposals that require the
chairman of the board to be independent at all times but do not include a cure provision. See,
e.g., Time Warner Inc. (January 26, 2010, recon. denied March 23, 2010), Exxon Mobil Corp.
(January 21, 2010, recon. denied March 23, 2010); First Mariner Bancorp (January 8, 2010,
recon. denied March 12, 2010) (each concurring in the exclusion of a proposal requiring that the
chairman of the board be an independent director because “it does not appear to be within the
power of the board of directors to ensure that its chairman retains his or her independence at all
times and the proposal does not provide the board with an opportunity or mechanism to cure
such a violation of the standard requested in the proposal”).
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The Shareholder Proposal requires an independent Chairman who is not a current or former
employee of the company and “whose only nontrivial professional, familial or financial
connection to the company or its CEO is the directorship.” As described above, the Shareholder
Proposal fails to address whether stock ownership by a director constitutes a “nontrivial . . .
financial connection” to the Company. Assuming that were to be so interpreted, under this
standard, any Company non-employee director who is in compliance with the Company’s stock
ownership guidelines might not be deemed to be independent because, within five years of
becoming a director, he or she would own five times the cash board retainer (currently $65,000 x
5 = $325,000) of Company stock. Further, since, as stated above, many of the Company’s
directors hold common stock and restricted stock units of the Company well in excess of the
minimum amounts required under the Company’s stock ownership guidelines, future stock price
appreciation would further deepen a director’s “financial connection to the Company” that is
both “nontrivial” and completely unrelated to his or her “directorship,” and such connection
would exist even if one were to ignore the stock owned by such director solely for purposes of
satisfying the Company’s stock ownership guidelines. As a result, such directors would fail to
satisfy the independence standard requested under the Shareholder Proposal. Even if the
Chairman were independent under the standard set forth in the Shareholder Proposal (e.g., the
Chairman was a new director and owned no or a de minimis number of shares of the Company’s
stock), it is also possible that such director would fail to qualify as independent once he or she
acquired additional shares, or once any shares owned appreciated in value beyond an unspecified
level. While the Shareholder Proposal does allow for departure from the standard set forth
therein only “under extraordinary circumstances such as the unexpected resignation of the chair,”
it fails to provide a cure mechanism in the event that, under ordinary circumstances such as
appreciation in the value of Company stock, no director is eligible to serve as Chairman.
Accordingly, the Shareholder Proposal presents the same defect cited in the foregoing no-action
letters in that it is not within the power of the Company or the board of directors to guarantee
that the Chairman remain independent at all times and that the Shareholder Proposal fails to
provide a clear and adequate opportunity to cure a violation of the standard requested therein.

We acknowledge that the 2005 Legal Bulletin states that the Staff would not permit the exclusion
of a proposal under Rule 14a-8(i)(6) “if the proposal does not require a director to maintain
independence at all times or contains language permitting the company to cure a director’s loss
of independence.” We are also aware that, in some cases, the Staff has not concurred with the
exclusion of an independent board chair proposal under Rule 14a-8(i)(6) where the proposal
provides for an opportunity or a mechanism to cure a violation of the standard in the proposal.
See, e.g., The Walt Disney Co. (November 24, 2004) (denying exclusion of a proposal requesting
a policy that the chairman be an independent director “except in rare and explicitly spelled out,
extraordinary circumstances”). However, unlike the Shareholder Proposal, the independence
standard and cure mechanism in Walt Disney simply required that the chairman be an
independent director “except in rare and explicitly spelled out, extraordinary circumstances,”
allowing the company to use its existing independence standards or to design reasonable
alternatives based on the principles contained in the proposal. While the proposal in Walt Disney
required that the circumstances for exceptions be rare and extraordinary, it gave the board the
flexibility to establish the circumstances of any exceptions. In contrast, the independence
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standard set forth in the Shareholder Proposal is vague and indefinite, as applied to the
Company, particularly as it relates to the meaning of nontrivial financial connections.
Determining whether or not the Chairman remains independent could depend on circumstances
outside of the control of the Company or the directors and could result in an automatic violation
of the independence standard set forth in the Shareholder Proposal. As discussed above, changes
in the market price of the Company’s shares will impact the value of the Company shares owned
by the Company’s directors, and any increases in the share price could deepen the financial
connection of the Company’s non-employee directors to the Company, with the result being an
automatic loss of independence due to such director’s stock position in the Company becoming
“nontrivial.” Further, the Shareholder Proposal’s cure mechanism limits the circumstances of
exceptions in a vague manner, allowing for departure from the standard set forth in the
Shareholder Proposal only under “extraordinary circumstances such as the unexpected
resignation of the chair.” Whether the situation and potential noncompliance described above
would qualify as an “extraordinary circumstance” similar to “the unexpected resignation of the
chair” is entirely unclear in the Shareholder Proposal. Accordingly, the cure mechanism in the
Shareholder Proposal is unclear and fails to adequately address violations of the independence
standard under the Shareholder Proposal as described above. Because the Shareholder Proposal
would require the Chairman to retain his or her independent status, as defined under the
Shareholder Proposal, at all times, without providing an adequate opportunity or a mechanism
for the Company to cure a violation of the standard set forth in the Shareholder Proposal, the
Company believes that the Shareholder Proposal may be excluded from the 2015 Proxy
Materials pursuant to Rule 14a-8(i)(6).

CONCLUSION

Based on the foregoing, the Company respectfully requests that the Staff concur with the
Company’s view that it may properly omit the Shareholder Proposal from the 2015 Proxy
Materials. Should the Staff disagree with the Company’s conclusions regarding the omission of
the Shareholder Proposal, or should any additional information be desired in support of the
Company’s position, I would appreciate the opportunity to confer with the Staff concerning these
matters prior to the issuance of your response.

If you should have any questions or require any further information regarding this matter, please
do not hesitate to contact me at (224) 948-3216 or by email at stephanie_miller@baxter.com.

[Signature Page Follows]



Baxter 

Sincerely, 

Stephanie D. Miller 
Senior Counsel, Securities and Governance 

cc: John Chevedden (via email and overnight courier) 
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Exhibit A

THE PROPOSAL

See attached.
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[BAX: Rule 14a·-8 Proposal, November 15, 2014] 
Proposal 4 - Independent Board Chairman 

Resolved: Shareholders request that the Board of Directors adopt a policy that the Chairman of 
our Board of Directors shall be an independent director who is not a curTent or former employee 
of the company, and whose only nontrivial professional, familial or fmancial connection to the 
company or its CEO is the directorship. Our board would have discretion to deal with existing 
agreements in implementing thls proposal. This policy should allow for departure under 
extraordinary circumstances such as the unexpected resignation of the chair. 

When our CEO is our board chairman, this &Tangement can hinder our board's ability to monHor 
our CEO's performance. Many companies already have an independent Chairman. An 
independent Chairman is the prevailing practice in the United Kingdom and many international 
markets. This proposal topic won 50%-plus support at 5 m~jor U.S. companies in 2013 including 
73%-support at Netflix. This proposal topic, sponsored by Ray T. Chevedden, won 55% support 
at Sempra Energy. 

T he Policy of the Council oflnstitutional Investors, whose members invest over $3 trillion, 
states: "The board should be chaired by an independent director." A 2012 report by GMI 
Ratings, an independent investment research firm, titled "The Costs of a Combined Chair/CEO" 
round companies with an independent chair provide investors with 5-year shareholder returns 
28% higher than those headed by a combined Chair/CEO. The study also found corporations 
with a combined Chair/CEO are 86% more likely to negatively register as "Aggressive" in their 
Accounting and Govemance Risk (AGR®) model. 

An independent board chairman is more important to Baxler shareholders because our Lead 
Director system does not appear to be working. Evidence of this is that Lead Director Peter 
Hellman was also on our executive pay committee and executive pay seemed to be out of control 
at Baxter. GMI Ratings gave our executive pay a grade of D. CEO Robert Parkinson had $36 
million in 2013 Total Real ized Pay and excessive pension benefits. GMI said Baxter can give 
long-term incentive pay to our CEO for below-median performance against a peer group and 
unvested equity pay would not lapse upon CEO tem1ination. Meanwhile shareholders faced a 
potential I 3% stock dilution. 

Excessive executive pay is evidence that our Lead Director system does not appear to be 
working. Please vote to protect shareholder value: · 

Independent Board Chairman - Pt·oposal 4 
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