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Dear Ms. Pustulka: 

March 10,2014 

This is in response to your letter dated January 10, 2014 concerning the 
shareholder proposal submitted to FirstEnergy by John Chevedden. Copies of all of the 
correspondence on which this response is based will be made available on our website at 
httj>://www.sec.gov/divisions/cor:pfinlcf-noaction/14a-8.shtml. For your reference, a 
brief discussion of the Division's informal procedures regarding shareholder proposals is 
also available at the same website address. 

Enclosure 

cc: John Chevedden 

Sincerely, 

Matt S. McNair 
Special Counsel 

*** FISMA & OMB Memorandum M-07-16 *** 



March 10,2014 

Response of the Office of Chief Counsel 
Division of Corporation Finance 

Re: 	 FirstEnergy Corp. 
Incoming letter dated January 10, 2014 

The proposal requests that the board undertake such steps as may be necessary to 
permit written consent by shareholders entitled to cast the minimum number ofvotes that 
would be necessary to authorize the action at a meeting at which all shareholders entitled 
to vote thereon were present and voting. 

There appears to be some basis for your view that FirstEnergy may exclude the 
proposal under rule 14a-8(i)(l 0). Based on the information you have presented, it 
appears that FirstEnergy's practices, policies and procedures compare favorably with the 
guidelines ofthe proposal and that FirstEnergy has, therefore, substantially implemented 
the proposal. Accordingly, we will not recommend enforcement action to the 
Commission if FirstEnergy omits the proposal from its proxy materials in reliance on 
rule 14a-8(i)( 1 0). In reaching this position, we have not found it necessary to address the 
alternative basis for omission upon which FirstEnergy relies. 

Sincerely, 

Sonia Bednarowski 
Attorney-Adviser 



DIVISION OF CO&ORATiON FINANCE 

INFORMAL PROCEDURES REGARDING S~HOLDER PROPOSALS 


T~e Division ofCorporation Finance believes that its responsibility wi$ respect to 
matters arising under Rule 14a-8 [17 CFR.240.14a-8], as with other matters Wlder th<? proxy 
.fi:tles, is to aid those ~o must comply With the rule by offering informal advice and suggestions 
and 'to determine, initially, whether or not it may be appropriate in a particular matter to_ 
recQmmen~.enforcement action to the Commission. In co~ection with a shareholder proposal 
~der Rule.I4a-8, the Division's.staffconside~s th~ iriformatio·n furnishedto it·by the Company 
in support of its intention tQ exclude ~e proposals fro~ the Company's proxy materials, a<; well 
as any inform~tion furnished by the proponent or· the propone~t's representative. 

. Although Rule 14a-8(k) does not require any commillucations from shareholders to the 
C~mmission's S:{aff, the staff will always. consider information concerning alleged violations of 

·the· statutes a~nistered by the.Conunission, including argwnent as to whether or notactivities 

propos~ to be taken ·would be violative of the ·statute or nile inv:olved. The receipt by the staff 

ofsuch information; however, should not be construed as changing the staff's informal · 

procedureS and··pmxy reyiew into a formal or adversary procedure. 


It is important to note that the staffs and.Conunissio~'s no-action reSponses to 
Rule 14a:..8(j)submissions reflect only infornial views. The ~~terminations·reached in these no
actio~ l(!tters do not and cannot adjudicate the ~erits of a company's pos~tion· With respe~t to the 
proposal. Only acourt such a5 a U.S. District Court .can decide whethe~a company is obligated 

.. to inclu~e sharebolder.proposals in its proxy materials·. AccOrrl:ingly a discretionary · 
determination not to recommend or take· Conunission enforcement action, does not pr~clude a 
pr.oponent, or any shareholder ofa·Company, from pursuing any rights he or sh~ may hav~ against 
the company in court, should the manag~ment omit the proposal from ·the company1s .proxy 
·material. 
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January 10, 2014 

VIA E-MAIL 
shareholderproposal s@sec. gov 

U.S. Securities and Exchange Commission 
Division of Corporation Finance 
Office of ChiefCounsel 

100 F Street, N .E. 
Washington, DC 20549 

Re: 	 FirstEnergy Corp. - Omission of Shareholder Proposal Submitted by John Chevedden 

Securities Exchange Act of 1934 - Rule 14a-8 
 

Dear Ladies and Gentlemen: 

On behalf of FirstEnergy Corp. , an Ohio corporation (" FirstEnergy" and the 
"Company"), pursuant to Rule 14a-8G) under the Securities Exchange Act of1934, we are 
writing to respectfully request that the Staffof the Division of Corporation Finance (the " Staff') 
of the Securities and Exchange Commission (the " Commission") will not recommend 
enforcement action if the Company excludes from its proxy materials (the "2014 Proxy 
Materials") for its 2014 Annual Meeting of Shareholders (the "2014 Annual Meeting") a 
shareholder proposal and supporting statement (collectively, the "Proposal") submitted by John 
Chevedden (the "Proponent"). 

FirstEnergy intends to file the 2014 Proxy Materials more than 80 days after the date of 
this letter. In accordance with the guidance found in StaffLegal Bulletin No. 14D (Nov. 7, 
2008) and Rule 14a-8G), the Company has submitted this letter via electronic submission with 
the Commission and concurrently sent: a copy of this correspondence to the Proponent. 
Accordingly, the Company is not enclosing the additional six copies ordinarily required by Rule 
14a-8U). A copy of this letter and its exhibits is being sent to the Proponent via e-mail to notify 
the Proponent of FirstEnergy' s intention to exclude the Proposal from its 2014 Proxy Materials. 

Rule 14a-8(k) provides that proponents are required to send companies a copy of any 
correspondence that the proponents elect to submit to the Staff. Accordingly, the Company is 
taking this opportunity to inform the Proponent that if it elects to submit additional 
correspondence to the Staff with respect to the Proposal, a copy of that correspondence should 
concurrently be furnished to Daniel M . Dunlap, Assistant Corporate Secretary, FirstEnergy 
Corp., at ddunlap@firstenergycorp.com on behalf ofFirstEnergy pursuant to Rule I 4a-8(k). 
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I. Summary oftire Proposal 

The Proposal states, in relevant part: 

''Resolved, Shareholders request that our board ofdirectors undertake such steps as may 
be necessary to permit written consent by shareholders entitled to cast the minimum 
number ofvotes that would be necessary to authorize the action at a meeting at which all 
shareholders entitled to vote thereon were present and voting. This written consent is to 
be consistent with giving shareholders the fitllest power to act by written consent in 
accordance with applicable law. This includes shareholder ability to initiate any topic 
for written consent consistent with applicable law. " 

The supporting statement included in the Proposal states as foll ows: 

"Wet Seal (WTSLA) shareholders successfully used written consent to replace 
certain underperforming directors in'2012. This proposal topic also won majority 
shareholder support at 13 major companies in a single year. This included 67%
support at both Allstate and Sprint. 

This proposal empowers shareholders by giving them the ability to effect change 
without being forced to wait until the annual meeting. Shareholders could replace 
a director using action by written consent. Shareholder action by written consent 
could save our company the cost of holding a meeting between annual meetings. 
This topic is especially important at FirstEnergy because these directors each 
received a whopping 38% in negative votes: Catherine Rein, Christopher Pappas, 
Robert Heisler, Ted Kleisner and Wes Taylor. 

This proposal should also be more favorably evaluated due to FirstEnergy's 
clearly improvable corporate governance and environmental performance as 
reported in 2013: 

GMI Ratings, an independent investment research firm , rated our company D for 
executive pay - $23 million for Anthony Alexander. And D for accounting. GMl 
said FirstEnergy had a .history of significant restatements, special charges or 
wtite~offs. And F for enviromnental. GMI said FE had come under 'invest'igation, 
or had been subject to fine, settlement or conviction as a result of its 
environmental practices - plus our company's environmental impact disclosure 
was declining. 

Cl.l-2175 l 95v6 
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We voted 67% to 79% in favo:r of a simple majority voting standard at a record 5 
annual meetings since 2006. Yet our directors ignored us. As a result I% of 
shareholders can still thwart our 79%-majority on certain key issues. A good part 
of the blame for this poor governance may faJJ on Carol Cartwright, who chaired 
our corporate governance committee. 

GMI negatively flagged Georg~e Smart (our Chairman) because he chaired 
FirstEnergy's audit committee during an accounting misrepresentation leading to 
a lawsuit settlement expense and Michael Anderson due to his involvement with 
the Interstate Bakeries bankruptcy. And Mr. Smart was nonetheless on our audit 
and nomination committees. And Mr. Anderson was nonetheless on our finance 
and governance committees. 

GMI said FirstEnergy had higher accounting and governance risk than 97% of 
companies. FirstEnergy also had a higher shareholder class action litigation risk 
than 98% of all rated companies. 

Returning to the core topic of this proposal from the context of our clearly 
improvable corporate governance, please vote to protect shareholder value[.]" 

A Copy ofthe Proposal and rdated correspondence between the Company and the 
Proponent is attached to this letter as Exhibit A. 

a Basis for Exclusioll of tile P rop osal 

The Company respectfully reqJUests that the Staff concur in the Company' s view that the 
Proposal (or, in the case of the third bullet below, portions thereof) may be properly excluded 
from the 2014 Proxy Materials pursuant to: 

• 	 Rule 14a-8(i)( 10) because the Company has already substantiaJly implemented the 
Proposal; 

• 	 Rule 14a-8(i)(3) because the Proposal is vague and indefinite; and 

• 	 Rule l4a-8(i)(3) because the supporting statement contains statements that are false 
and misleading in violation. of Rule 14a-9. 

CLI-2 175195v6 
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III. 	 A nalysis 

A. 	 Tbe Proposal May Be Excluded under Rule 14a-8(i)(10) Because the 
Company Has Already Substantia lly Implemented the Proposal 

Rule 14a-8(i)(l 0) permits a company to exclude a shareholder proposal from its proxy 
materials if the Company has already "substantially implemented" the proposal. In applying this 
standard, the Staff does not require that a company implement a shareholder proposal exactly as 
proposed by the shareholder. Instead, the Staff has consistently indicated that a company need 
only to demonstrate that its prior actions have addressed the proposal's "underlying concerns and 
its essential objective." Exelon Corp. (Feb. 26, 201 0). See also Anheuser-Busch Companies, Inc. 
(Jan. 17, 2007); Dow Chemical Company (Mar. 5, 2008). 

Importantly, the Staff has also recognized that a company' s decision not to override a 
default provision of applicable state c:orporate law in its charter documents can constitute 
substantial implementation under Rule 14a-8(i)(l 0). For example, in Exxon Mobil Corp. (Mar. 
19, 201 0), Exxon Mobil argued that because it was subject to the right of shareholders to act by 
written consent under state corporate law, and did not, in its charter document, restrict such right, 
it had substantially implemented a shareholder proposal that sought to require Exxon Mobil to 
take further affirmative steps authorizing written shareholder actions. In its response, the Staff 
found that Exxon Mobil 's policies, practices and procedures compared favorably with the 
guidelines of the proposal, that Exxon Mobil had substantially implemented the proposal and that 
Exxon Mobil could exclude the proposal from its proxy materials under Rule 14a-8(i) (1 0). As 
described below, for the same reasons as in the Exxon Mobil Corp. example, the Company 
should be able to exclude the Proposatl because the Company is subject to the right of 
shareholders to act by written consent under Ohio law and does not, in its charter documents or 
otherwise, restrict that right. 

The Existing Statutory Right a,{the Company 's Shareholders to Act by Written Consent 
Subsrantially Implements the Essential Objective ofthe Proposal 

FirstEnergy is an Ohio corporation. Under the Ohio Revised Code (the "ORC"), 
shareholders have the right to act by written consent on any action that may be taken at a meeting 
of shareholders and no provision of the Company's Amended Articles of rncorporation or 
Amended Code of Regulations restricts shareholders ' statutory rights to act by written consent. 
See ORC Sections 1701.54 and 170 l.ll (A)(l )(c). Consequently, the essential objective of the 
Proposal, which is "giving shareholders the fullest power to act by written consent in accordance 
with applicable law," and the underlying concern of the Proposal, which is the limitation on 
shareholder action outside of a meeting, have been substantially implemented. 

CLI·2 175 195v6 
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Importantly, shareholders' statutory rights to act by written consent are set forth in two 
provisions of the ORC. 1 Together, these two provisions provide that shareholder action by 
written consent must be unanimous in every circumstance except amendments to the Company's 
Amended Code ofRegulations. Spec:ifically, Section 1701. 54(A) of the ORC provides, in 
relevant part, as follows: 

Unless the articles , , . or the regulations ... prohibit the authorization or taking of 
any action of the shareholders or of the directors without a meeting, any action 
that may be authorized 'Or taken at a meeting of the shareholders or of the 
directors, as the case may be, may be authorized or taken without a meeting with 
the affirmative vote or approval of, and in a writing or writings signed by[,] all the 
shareholders who would be entitled to notice of a meeting of the shareholders 
held for such purpose, or all the directors, respectively, which writing or writings 
shall be filed with or entered upon the records of the corporation. 

The second provision, Section 170l.ll(A)( l )(c) ofthe ORC, states that a corporation's 
regulations may be adopted, amended or repealed as follows : 

Without a meeting, by the written consent of the holders of shares entitling them 
to exercise two-thirds of the voting power of the corporation on the proposal, or if 
the articles or regulations that have been adopted so provide or permit, by the 
written consent of the holders of shares entitling them to exercise a greater or 
lesser proportion but not less ~han a majority of the voting power of the 
corporation on the proposal. 

Because neither the Company's Amended Articles of Incorporation nor its Amended Code of 
Regulations prohibits or even addressc::s shareholders' ability to take action by written consent 
with respect to any subject matter, the Company's shareholders already have the right to take 
action by written consent under the ORC. Further, Section 1701 .54 of the ORC does not permit 
the Board of Directors or the shareholders to adopt a lower approval threshold thah unanimity. 

That the Proposal seeks to "permit written consent by shareho lders entitled to cast the 
minimum number ofvotes that would be necessary to authorize [an] action at a meeting at which 
all shareholders entitled to vote thereon were present and voting" is not a meaningful distinction 
between the Proposal and the policies;. practices and procedures the Company already has in 
place. Any attempt to amend the Company's charter documents to insert the excerpted clause of 
the Proposal, or otherwise implement thls portion of the Proposal, would be ineffective. As 
described above, under the ORC, written actions must be unanimous in all circumstances other 

1 The ORC also contains provisions addressing shareholder written action in the context of close 
corporations and preemptive :rights, neither of which is relevant to the Company. See ORC Sections 170 l .lS(A)(7) 
and (8) and Sections 1701.591 ( E)( I) and (2). 

CLI-2175 l95v6 
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than with respect to amendments to a company's code of regulations. For Ohio corporations, 
virtually all shareholder actions by written consent require a higher threshold than actions taken 
at a shareholder meeting. This reflects a significant difference between Ohio law and that of 
other states where adoption of a prov ision similar to the one included in the Proposal would be 
permissible and consistent with state law. For example, Section 228(a) of the General 
Corporatioh Law of the State of Delaware is consistent with the language of the Proposal and 
permits written consent by "holders Clfoutstanding stock having not less than the minimum 
number ofvotes that would be necessary to authorize or take such action at a meeting at which 
all shares entitled to vote thereon were present and voted . .. . " 

For these reasons, the Proposal may be excluded from the 2014 Proxy Materials pursuant 
to Rule 14a-8(i)(l 0). 

B. 	 The Proposal may bE: ex cluded from the Company's Proxy Materials 
pursuant to Rule 14a.-8(i)(3) and Rule 14a-9 because it is impermissibly 
vague and indefinite so as to be fals e and materiaiJy misleading 

Rule 14a-8(i)(3) permits a registrant to exclude from its proxy materials a shareholder 
proposal and any statement in suppor t thereof fro m its proxy statement and the form ofproxy if 
"the proposal or supporting statement is contrary to any of the Commission' s proxy rules, 
including Rule 14a-9, which prohibits materially false or misleading statements in proxry 
soliciting materials." Staff Legal Bulletin No. 14B (Sept. 15, 2004) (" Staff Legal Bulletin No . 
14B") clarified that this basis for excllusion applies where "the resolution contained in the 
proposal is so inherently vague or indlefinite that neither the stockholders voting on the proposal, 
nor the company in implementing the: proposal (if adopted), would be able to determine with an y 
reasonable certainty exactly what acti!ons or measures the proposal requires." 

The Staff has permitted exclusion under Rule 14a-8(i)(3) of shareholder proposals where 
aspects of the proposal are ambiguous, thereby causing the proposal to be so vague or indefinite 
that it is inherently misleading. A proposal may be vague, and thus misleading, when it fails to 
explain fundamental aspects of its implementation. See, e.g., General Electric Co, (Jan. 21, 
2011) (permitting exclusion of a proposal that was vague and indefinite because neither the 
stockholders nor the company would be able to determine with any reasonable certainty exactly 
what actions or measures the proposal required); Fuqua Industries, Inc. (Mar. 12, 1991) 
(permitting exclusion of a proposal where a company and its shareowners might interpret the 
proposal differently, such that "any action ultimately taken by the [ c )ompany upon 
implementation [ ofthe proposal] cou.ld be significantly different from the actions envisioned by 
shareholders voting on the proposal"). 

CLl-2 175195v6 
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The Proposal Fails to Explain the Fundamental Aspects oflts Implementation Making It 
Impossible for Shareholders to Evaluate What Actions, {fAny, the Company Could Take to 
Implement the Proposal 

The Proposal is impermissibly vague and indefinite for many reasons; consequently, it is 
misleading. First, it is unclear what changes are being requested by the Proposal. The Proposal 
fails to explain the fundamental aspects of its implementation. The Company' s shareholders 
already have the power to act by written consent by statute. Without further clarification, it is 
impossible for the Company and its shareholders to evaluate what actions the Company's Board 
ofDirectors could legally take under Ohio law that would give shareholders additional rights to 
act by written consent than what they already have. As noted above, neither the Company' s 
Amended Articles of Incorporation nor its Amended Code of Regulations prohibit or even 
address shareholders' ability to take a1ction by written consent. 

Furthermore, the Proposal requests that the Company' s Board of Directors take steps "to 
permit written consent by shareholders entitled to cast the minimum number ofvotes that would 
be necessary to authorize the action at a meeting at which all shareholders entitled to vote 
thereon were present and voting." The Proposal also states that the Proposal " includes 
shareholder ability to initiate any topic for written consent consistent with applicable law" 
(emphasis added). These statements together render the Proposal ' s key elements susceptible to 
multiple interpretations and are sufficiiently vague and ambiguous so as to be misleading to 
shareholders and to the Company. In addition, when taken together with the provisions of the 
ORC that permit shareholders to act by written consent, the Proposal is even more confusing 
because, unlike corporate statutes in sltates such as Delaware, the ORC requires unanimous 
written consent in all circumstances eKcept amendments to regulations. See ORC Sections 
1701.54 and 1701.11 (A)( !)(c). Share~holders would likely be misled to believe that the Company 
has greater discretion in altering or expanding shareholders' right to act by written consent than 
they currently have under the ORC. 

The Proposal Would Likely Mislead Shareholders about the Effects ofAdoption of the 
Proposal 

The Staffhas concurred in the exclusion ofa shareholder proposal under Rule 14a-8(i)(3 ) 
when implementation of the proposal would not have the effect that the proposal says it will, 
including when facts not addressed in the proposal would curtail or otherwise affect the 
implementation or operation of the proposal. See USA Technologies, Inc. (Mar. 27, 2013); 
General Electric Co. (Jan. 6, 2009). I:n addition, the Staff has concurred that a number of 
shareholder proposals could be excluded from company proxy statements because various key 
terms in the proposals were not adequately defined or explained within the text of the proposal 
and supporting statement. See Dell Inc. (Mar. 30~ 20 12) (concurring with the exclusion of a 
proxy access shareholder proposal because the proposal's reference to the Rule 14a-8 eligibility 
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requirements was vague and indefirut1e); The Boeing Co. (Mar. 2, 2011) (concurring with the 
exclusion of a proposal requesting, among other things, that senior executives relinquish certain 
"executive pay rights, because the proposal did not adequately explain the meaning of that 
phrase, rendering the proposal vague :and indefmite). 

Here, shareholders already have "fullest power to act by written consent in accordance 
with applicable law," but the Proposal may mislead shareholders to believe that the Company 
(rather than the ORC) is somehow restricting shareholder rights with respect to written consent. 
The Proposal is also misleading because shareholders may believe that by voting for the 
Proposal, they would be given the riglht to act by written consent at a reduced voting requirement 
for a broader array of topics than is permissible under the ORC. 

The Proposal Fails to Explain the Substantive Provisions Contemplated by the Proposal 

Moreover, shareholders may not be able to determine with any reasonable certainty 
exactly what actions or measures the ]Proposal requires. The SEC has granted no-action relief 
where a proposal references an external standard but does not otherwise define the standard in a 
way that would allow shareholders to determine with reasonable certainty exactly what actions 
or measures the proposal requires. See Chevron Corp. (Mar. 15, 2013) (concurring with the 
exclusion of an independent chair proposal that referred to the New York Stock Exchange 
standards of independence but did not: otherwise describe or explain the substantive provisions of 
those standards because "shareholders would not be able to determine with any reasonable 
certainty exactly what actions or measures the proposal requires"). Here, the Proposal requires 
that shareholders be permitted the abi:lity to act by written consent "consistent with giving 
shareholders the fullest power to act ilf1 accordance with applicable law." The Proposal does not 
further describe or explain the substantive provisions of such power or applicable law and, 
therefore, shareholders would not be able to determine with reasonable certainty what actions or 
measures the Proposal requires. 

Because the Proposal fails to provide definitions of key terms that could lead to 
shareholder confusion, offers no way to reconcile its inherently contradictory language and fails 
to specify the actions that the Proponc:nt would like the Company to take in light of the rights 
that the Company's shareholders already possess, the Company believes, consistent with the 
precedent cited above, that the Propos:al is impermissibly vague and misleading to shareholders. 
Furthermore, any action the Company could possibly take to implement such a proposal "could 
be significantly different from the actions envisioned by shareholders voting on the proposal.'' 
Fuqua Industries, Inc. (Mar. 12, 1991 ). 

For these reasons. the Proposal may be excluded from the 2014 Proxy Materials pursuant 
to Rule 14a-8(i)(3). 

CLJ-2175l95v6 



JONES DAY 


U.S. Securities and Exchange Commission 
January l 0, 2014 
Page 9 

C. 	 The Proposal May be Excluded under Rule 14a-8(i)(3) Because Sub stantial 
Portions of tbe Proposal are Uns ubstantiated, Materially False, Materially 
Misleading or lrrcle·vant 

If the Staffis unable to concur with the Company's view that the Proposal may be 
excluded from the 2014 Proxy Materials based on the foregoing reasons, all or certain portions of 
Proposal should be excluded under Rule 14a-8(i)(3). 

Rule 14a-8(i)(3) permits a company to exclude a proposal or supporting statement, or 
portions thereof, that are contrary to any of the Commission's proxy rules, including Rule 14a-9, 
"which prohibits materially false and misleading statements in proxy materials." Rule 14a-9 
specifically provides that no solicitation may be made by means of any proxy statement 
containing "any statement, which, at the time and in light of the circumstances under which it is 
made, is false or misleading with respect to any material fact, or which omits to state any 
material fact necessary in order to m~tke the statements therein not false or misleading." 

The Staff recognized in Staff Legal Bulletin No. 14B that the exclusion of all or a part of 
a proposal or supporting statement may be appropriate where, among other circumstances, (i) the 
company demonstrates objectively that a factual statement is materially false or misleading; or 
(ii) substantial portions ofthe supporting statement are irrelevant to a consideration ofthe 
subject matter ofthe proposal,2 such that there is a strong likelihood that a reasonable 
shareholder would be uncertain as to the matter on which he or she is being asked to vote. Since 
publication of Staff Legal Bulletin 14-B, the Staff has selectively allowed the exclusion of 
proposals, supporting statements, or portions thereof, on the basis that such proposals or 
supporting statements included materially false or misleading statements or statements that were 
irrelevant to the proposal at hand. See, e.g., Burlington Northern Santa Fe Corp. (Jan. 22, 2002); 
Boise Cascade Corp. (Jan. 23, 2001); Entergy Corp. (Feb. 14, 2007); Energy East Corp. (Feb. 
12, 2007); The Bear Stearns Cos. Inc. (Jan. 30, 2007). The Company believes that the 
statements identified below fall squarely within the circumstances set out in Staff Legal Bulletin 
14B, and the Staff should provide the no-action relief requested below. 

The Proposal Contains Unsubstantiated References to Non-Public Materials that the 
Proponent Has Not Made Available to the Company for Evaluation 

The Staff has indicated in previous guidance that references within a proposal to external 
sources can violate the Commission's proxy rules, including Rule 14a-9, and accordingly can 
support the exclusion of a proposal under Rule 14a-8(i)(3). In Staff Legal BuJietin No. 14 (Jul. 
13, 2001) ("Staff Legal Bulletin 14G"), the Staffstated that a proposal's reference to a website is 

2 (emphasis added). 
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excludable under Rule 14a-8(i)(3) "because information contained on the website may be 
materially false or misleading, irrelevant to the subject matter of the proposal or otherwise in 
contravention of the proxy rules." The Staff has also concurred in the exclusion ofnewspaper 
article references within a proposal's supporting statement on the basis that such references were 
false and misleading under Rule 14a-9. See Freeport-McMoRan Copper & Gold Inc. (Feb. 22, 
1999). 

Shareholder proponents are subject to the same standards that apply to companies under 
Rule 14a-9 when making references to external sources in a shareholder proposal. The Staff 
generally requires companies to provide copies of source materials when a company references 
external sources th at are not publicly available in its proxy materials in order to demonstrate that 
the source references do not violate Rule l4a-9. In an August 2011 comment letter to Forest 
Laboratories, Inc., the Staff noted tha1t the company's definitive additional proxy soliciting 
materials contained statement s attributed to a Jefferies Research report that was not provided. 
The Staff requested that copies of the report be made available and reiterated the request when 
the company fai led to provide the Jeffries Research materi als by stating ' '[u]ntil such support is 
provided or filings made, please avoid referencing or making similar unsupported statements in 
your ftlings. Refer to Rule 14a-9." Commission Comment Letter to Forest Laboratories, Inc. 
(Staff response Aug. 12, 2011). The Staff also made similar requests of H.J. Heinz Company 
when it requested a full copy of an article from which the company had quoted an individual in 
order to "appreciate the full context in which the quote appears" and also reminded the company 
"that referring to another person's sta1tements does not insulate you from the applicability ofRule 
14a-9" and the company should "refrain from making any unsupportable statements." 
Commission Comment Letter to H.J Heinz Company (Staff response Jul. 21 , 2006). 

Similar to its requests of companies regarding their proxy materials, the Staffalso 
requires shareho1der proponents to pr<)vide companies with source materials that are not publicly 
available in order to show that references to these materials do not vio late Rule 14a-9. In Staff 
Legal Bulletin l4G (Oct. 16, 2012) C'Staff Legal Bulletin 14G"), the Staff reiterated that 
references to external sources are excludable under Rule 14a-8(i)(3) and stated " if a proposal 
references a website that is not operational at the time the proposal is submitted, it will be 
impossible for the company or the Staff to evaluate whether the website reference may be 
excluded." fn Staff Legal Bulletin l4G, the Staff also noted that a reference to an external 
source that is not publicly available could avoid exclusion "if the proponent, at the time the 
proposal is submitted , provides the company with the materials that are intended for publication 
on the website.'' See also The Charles Schwab Corp. (Mar. 7, 2012) (not concurring w ith the 
exclusion of a website address from the text of a proposal because " the proponent has provided 
{the company] with the information tbat would be included on the website"). 
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In this case, the fifth, seventh .and eighth paragraphs ofthe Proposal's supporting 
statement- a near majority of the supporting statement-consist primarily of information 
purportedly reported by GMI R atings, an external source that is not publicly available. GMI 
Ratings' reports on companies are not publicly available and, without a paid subscription, it is 
impossible for the Company to verify the data source the Proposal purports to cite without 
assistance from the Proponent. Furthermore, on January 8, 2013, the Company submitted a 
request to the Proponent that he provide the GMf Ratings materials referred to in the Proposal 
and the Proponent refused to provide the materials. Instead, the Proponent provid ed instructions 
on accessing the materials on GMI Ratings ' website. However, because GMJ Ratings provides 
companies that are not subscribers to its services, such as FirstEnergy, w ith only one 
co mplimentary overview copy of its assessment in any h¥elve-month period, and because 
FirstEnergy had already made such a request from GM I Ratings on or about Ju ne 13, 2013, 
FirstEnergy was unable to access the GMl materials referred to in the Proposal by following the 
Proponent's instructions. Since the Proponent has provided no documents and only inaccurate 
and unusable instructions, the Company has no way to substantiate any statements in the 
Proposal attributable to the GMI Ratings referenced in the Proposal, determine whether those 
statements have been updated or are nut of date , or "assess the context of the infonnation upon 
which the [the Proponent] [rel(ies]." Commission Comment Letter to Forest Laboratories, Inc. 
(S taff response Aug. 2, 2011). See also Commission Comment Letter to HJ Heinz Co. (Staff 
response Jul. 21 , 2006). Therefore, the Proponent's failure to provide the GMT Ratings report in 
connection with the Proposal is incompatible with th e Commission's proxy rules and justifies 
ex clusion of the supporting statement under Rule 14a-8(i)(3). 

lf the Staff is unab le to concur that the supporti ng statement is materially false and 
misleading in violation of Rule 14a-9 and should be excl uded in its entirety, the Company 
believes the supporting statement should be revi sed to at least remove the fifth, seventh and 
eighth paragraphs in the Proposal, each of which is attributable to GMI Ratings. 

The Proposal Includes Specific Statements That Are Objectively and Materially False or 
Misleading 

Although the Company believces that the Proposal's supporting statement as a whole is 
materially false and misleading because the Company is unable to verify sub stantial portions of 
the supporting statement, the Company believes the specific statements discussed below are 
objectively and materially false or misleading. The Staffhas made it clear that a proposal " th at 
will require detailed and extensive editing in order to bring ... [it] into compliance with the proxy 
rules" may justify the exclusion of the· entire proposal. See StaffLegal Bulletin 14. To the 
extent that the Staff does not concur that the Proposal may be excluded in its entirety, the 
Company requests that the Staff concur with the exclusion of the following por6ons of the 
Proposal's supporting statement: 
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• 	 "GMI Ratings ... rated our company D for executive pay .... " On the basis ofthe 
information available to the Company, the Company believes this statement is 
objectively and materially false and misleading. The materials provided to the 
Company by GMJ Ratings on or about June 13, 2013, which, as discussed above, are 
the most recent materials from GMI Ratings made available to the Company, assign 
the Company several grades with respect to executive pay, including within " Global," 
" Home Market" and "Sector" categories. Grades for a given governance item may be 
different with respect to each category of GMI Ratings ' analysis. For example, the 
June 13, 2013 materials report that the Company did not receive the same grade for 
all three categories. The Proposal makes no effort to highlight the multiple c-ategories 
and, instead, characterizes GMI Ratings ' assessment as assigning only one grade to 
the Company with respect to executive pay. 

• 	 "GMI Ratings .. . rated our Company Dfor accounting." On the basis of the 
information available to the Company, the Company believes this statement is 
objectively and materially false and misleading. GMI Ratings' last known accounting 
rating of the Company was a "C" grade in each of the Global, Home Market and 
Sector categories. 

• 	 "We voted 67% to 79% infavor ofa simple majority voting standard at a record 5 
annual meetings since 2006. Yet our directors ignored us. " The Company believes 
this statement is objectively and materially false and misleading for two reasons. 

First, shareholder proposals to adopt simple majority voting received considerable 
support at the Company's 2012 Annual Meeting of Shareholders and in prior years. 
Instead of"ignoring" thes,e results, the Company included a management proposal in 
the proxy materials for its 2013 Annual Meeting of Shareholders to amend its 
Amended Articles of Incorporation and Amended Code of Regulations to reduce 
certain supermajority voting requirements to majority thresholds. This proposal did 
not receive the shareholder vote required for adoption. 

Second, the statement inaccurately characterizes past shareholder support for 
proposals to implement a majority voting standard. The Proponent' s statement that 
·'[w]e voted 67% to 79% ..."implies that 67% to 79% of all outstanding shares were 
voted in favor of majority voting proposals over the given period. However, it 
appears that the Proponen1t's statistic is based on the number ofvotes cast in favor of 
majority voting proposals divided by the total number of votes cast in relation to 
majority voting proposals, whereas the percentage of outstanding shares voted in 
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favor of a general majority voting stahdard has ranged from approximately 51.09% to 
73.34% since 2006. At the five annual meetings since 2006 at which majority voting 
proposals received the greatest shareholder support, approximately 52.80%, 56.06%, 
57.70%,59.56% and 73.34% of outstanding shares were voted in favor of the 
majority voting proposals. Furthermore, if one were to take into account proposals to 
implement majority voting, in the election of directors in addition to proposals seeking 
general majority voting standards-and it is unclear from the Proposal whether the 
Proponent intended to do so- the range over the same period would be approximately 
28.63% to 73 .34% of outstanding shares. 

Accordingly, the Company requests that to the extent that the Staff does not concur that 
the entire Proposal may be excluded, the Staffconcur that the Company may exclude the specific 
statements identified above. 

A Majority ofthe Proposal 's Supponing Statement Is Irrelevant to the Subject Matter of 
the Proposal 

As noted above, the Company believes that the Proposal as a whole is materially false 
and misleading because the Company is unable to verify substantial portions ofthe Proposal' s 
supporting statement and that specific statements discussed above are objectively and materially 
false or misleading. If, however, the Staff does not concur with these views, the Company 
believes that a significant majority ofthe supporting statement 'is comprised of assertions that are 
unrelated and irrelevant to the topic of the Proposal: the power of shareholders to act by written 
consent. 

There is a strong likelihood that a reasonable shareholder would, after reading the 
Proposal's supporting statement. be uncertain as to the whether his or her vote relates to 
executive pay, accounting risk management, environmental risk, director voting standards at 
shareholder meetings, committee membership, litigation risk, governance risk management or 
the ability of shareholders to act by written consent. Even the Proponent acknowledges that the 
supporting statement is unrelated to the Proposal by including the following sentence at the end 
of the supporting statement: " [R]eturning to the core topic of this proposal from the context of 
our clearly improvable corporate governance ...." Yet the Proponent does not refer again to 
action by written consent in the concluding statement. The Proponent does not link the unrelated 
statements to the Proposal , but merely states that the Proposal ' 'should also be more favorably 
evaluated due to our Company's cfear1y improvable corporate governance ... . " As a result, the 
combination of the resolution and supJPorting statement, when read together, is materially 
misleading since there is a strong likelihood that a reasonable shareholder would be uncertain as 
to the matter on which he or she is being asked to vote after reading the entire ProposaL 
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The Proposal 's supporting statement is also misleading in that it attempts to influence 
votes in favor of the Proposal based on unrelated matters and purported deficiencies, rather than 
on the merits of1he resolution itself. The supporting statement improperly instructs shareholders 
to evaluate the Proposal " more fav orably ... due to [the] Company's clearly improvable 
corporate governance," which suggests that shareholders who vote in favor of the Proposal will 
be voting to take action to address the purported deficiencies discussed in the supporti ng 
statement. This suggestion is false and materially misleading to shareholders. 

The Proponent should not be :allowed to misuse the shareholder proposal process by 
raising irrelevant, false and rnisleadintg matters regarding the Company, thus providing a public 
forum to raise supposed grievances that bear no reasonable relation to the subject matter ofthe 
Proposal. Moreover, the inclusion of these statements puts the Company in the unfortunate 
position of either r esponding to these matters in the proxy statement, adding further disclosure 
that is irrelevant and distracting to shareholders, or leaving the matters unchallenged and thereby 
giv ing the false impression that the Company has no response to the criticisms raised in the 
Proposal. Exclusion of the Proposal or, at least the irrelevant portions of the Proposal that 
address governance issues not related to shareholder actions in writing, would further investor 
protection by focusing the disclosure on the most important matters presented in the proxy 
statement rather than burdening investors with lengthy and distracting disclosures. 

IV. Conclusio11 

For the reasons set forth above, the Company respectfully requests that the Staff confirm 
that it will not recommend enforceme:nt action to the Commission if the Company excludes the 
Proposal or, in the alternative, the identified portions of the Proposal from the 2014 Proxy 
Materials. 
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-.TONES DAY 

We would be happy to provide: you with any additional information and answer any 
questions that you may have regarding this subject. If we can be of any further assistance in this 
matter, please do not hesitate to call the undersigned at 216-586-7002. Pursuant to the guidance 
provided in StaffLegal Bulletin No. 14F (Oct. 18, 2011), the Company requests that the Staff 
provide its response to this request to Daniel M. Dunlap, Assistant Corporate Secretary, 
FirstEnergy Corp., at ddunlap@firstemergycorp.com and to the Proponent at 

Attachments' 

cc: Daniel M. Dunlap I FirstEnerg:y Corp. 
J. Chevedden I 
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Mr. George M. Smart 
Chai.nnll)') oft!)& BoflJ:d 
Fix~tEnexgy Corp. (FE) 
76 S MalnSt 
Al<xon oa 44308 
Pltone: 330·761-7837 

Dear MJ:. Srnill.t, 

JOHN CHEVEDDEN 

Rule 14a·8 Proposal 

NOV 2 '7 2013 
Aoohr.fc111l «oorolllty'EJ 

Offloo · 

J'h\s Rule 14a-8 proposal Is respectfhlly submitted In support of the lol.lg-term porfol'll'lance of 
.om compan_y. This proposal Is submitted for the next mmual sh!lraholdet meetlng, Rule 14a-8 
requirements are Intended to b~ met Including the continuous ow1iership of the req.uired stock 
vatu~ until after the date of the respectivl} shureltolder meeting and presentation of the propos~l 
at the atmual meetl.ng. This submitted format. with the shareholdex-supplled emphasis, is 
intended to bB used for definitive proxy pubHcation. 

ln the interest of company cost savings and Improving the efficiency of the rul\) J4a-8 process 
please comm1micMo via entail to 

YOUl' consideralion and the consldc;~rntlon of the Bonrd ofP.IJ:eotors is appreciated in support of 
the loll{l·texmperfm:mall.ce of011t coropa~~klease acknowledge receipt ofthi$ proposal 
promptly by eln~il to 

co: Ronda Ferguson <.tferguson@fu·stenergycorp.com> 
Corporate Secretary 
PH1 330··384-5620 
FX: 330·384·5909 
l'X: 330-384-3866 
Danlei M. Dunlap <ddun!ap@firstenergycol')l.com> 
Assistant Corpornte Secretary 
Sally A, Jamieson <sjamieson@fixsten6xgycorp.com> 

II 
I 1 

I 
I 
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[FE: Rule 14/a-8 Proposal, November 2~, 2013) 
Pl'oposl\14* ·-Right to Act by Written CQrtsent 

Resolved, Shareholders request that c'ur board ofdirectors underlake such steps as may be 
necessary tQ pennit written consent by sharehold6t'S en11tled to cast the minitmun number of 
votes that would be necessary to authmize the action at a meeting at which all shareholders 
entitled to vote thereon were present :and voting. This written consent is to be consistent with 
giving shtil'eholders the fullest power to act by written consent in accordance with applioabJe 
law. 11tls Includes shareholder ability to Jnltlate any topic for written cousent consistent with 
applicable law. 

Wet Seal (WTSLA) shl}reholders suo.cessfuJly used written consent to replace certain 
underperfonning directors In 2012. This proposal topic also won majority shareholder support at 
13 n1ajor companies in a single year. This lnoluded 67%-support at bo1h Allstate and Sprint. 

0 0 

This proposal empowers shareholders by glvlng them 1he ability 1o effect change without being 
forced to walt ul\til the aMual meeting. Shareholders could replace a director using aclion by 
written consent. Shareholder action by written consent cQuld save om company the cost of 
holding a meeting between annual meetings. This topio is.especially impo1·tant at Flt·$tBnergy 
because these dh·ectors each received a whopping 38% in negative votes; Catherine Reht> 
Christopher Pappas, Robert Heisler, Ted Kleisnerand Wes Taylor. 

This proposal should also be more ftworably evaluated due to Fits!Bnergy's oleady improvable 
corporate governance and etwJronm<mtal performnnce as reported in 2013: 

GMI Ratings, an independent jnvest1ment reseal'ch finn, rated our compnny D for executive pay
$23 million for Antltony Alexander. And D fo1· accounting. OMI said FirstEnergy ha<l a history 

ofsignificant restatements. speolal charges or wrlte·offs. And F for envh·orunentat. OMI srud FE 
had come under investigation, or had been subject to flne, settl~ment or conviction as a 
result of its environmental practices - plus our compani s envjronmental impact dlsclosw·e was 
declining. 

We voted 67% to 79% in favor ofa simple mf\Jority volll\g standard at a record 5annual 
meetings since 2006. Yet our directors Jgnored us. As a result 1% ofshareholders can still th.wart 
O\U' 79%·mqiori1y on certain key issues. A good part of the blame for 1hls poor governance may 
fall on Carol Cartwright, who chaired our corporate governance committee. 

GMI negatively flagged Oeorge Smart (our Chafnnan) because he chnlred Fil'stE.nergy's audit · 
committee during an accounting mi:~representatjon leading to nlawsuit settlement expense and 
Michael Anderson due to his involvement with the Interslate Bnkerles bankruptcy. And Mr. 
Smart was nonetheless on our audit and nomination conunittees. And Mr. Anderson was 
nonetheless on our finance and govemance committees. · · · 

OMI snld FlrstEnergy had higher ac;countlng and govematlce risk than 97% ofcompanies. 
FlrstBnergy also had a hlghe1· shareholder olass actlon llttgatlon rlsk than 98% of all rated 
companies. 

Returning to tJ1e co!'e topic of lhls proposal from the context ofour cleArly improvable corpol'ltto 
govonlance, ple11Se vote to protect shareholder vulue: 

Right to Aot by W1·itten Consent- ProposRl4* 



Notes: 
John Chevedden, spollSOred this 
proposal. 

Please note that the title of the proposal is pa1't of the proposal. 
If the company thinks that any part of the above proposal, other than the first line in brackets, can 
be omitted from proxy publication simply based on its own reasoning, please obtain a written 
agreement f~om the proponent 

*Number to be assigned by the co1npany. 
Asterislt to be removed for public·atton, 

This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), Septembet' 15, 2004 
including (emphasis udded); 

Accordingly, going forward, we believe that It would not be appropriate for 
companies to exclude supporting statement language and/or an entire proposal in 
reliance on rule 14a-8(1)(3) In the following circumstances: 

•the company objects to factual assertions because they are not supported; 
• the company objects to factual assertions that, while not materially false or 
misleading, may ba disputed or countered; 
• the company objects to factual assertions because those assertions may be 
Interpreted by shareholders in a manner that Is unfavorable to the company, its 
directors, or Its officers; and/or 
• the company objects to statements because they represent the opinion of the 
shareholder proponent or a referenced source, but the statements are not 
Identified specifically as such. 

We believe that It Is appropriate under rule 14a·8 for companies to address 
these objections In their statements of opposition. 

See nlso: Sun Mlcrosystems, Inc. (July 21, 2005). 
Stock will be held until after the annual meeting and the proposal will be presented at the annual 
meeting. Please acknowledge this proposal promptly by email 
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FlrstEne~ 

November 27, 2013 

76 south Marn Street 
!Won, Ohio 44308 

VIA OVERNIGHT MAIL AND ELECTRONIC MAIL 

Mr. Jolm Chevedden 

· 

Dear Mr. Chevedden: 

I am writing on behalf ofFirstEnergy Corp. (the "Company"), which received on 
November 26, 2013, John Chevedden's (the "Proponent") shareholder proposal (copy 
enclosed) entitled "Right to Act by Written Consent" (the "Proposal") for consideration 
at the Company's 2014 Annual Meeting of Stockholders. 

The Securities and Exchange Commission's (the "SEC") rules and regulations, 
including Rule 14a-8, govem the proxy process and shareholder proposals. For your 
reference, I am enclosing a copy ofRule 14a-8 with this letter. 

The Proposal contains certain eligibility or procedural deficiencies and does not 
satisfy the requirements of Rule 14a-8. In patiicular, Rule 14a-8(b) states that "[i]n order 
to be eligible to submit a proposal, you must have continuously held at least $2,000 in 
market value, or 1%, of the [C]ompany's securities entitled to be voted on the [P]roposal 
at the meeting for at least one year by the date you submit the proposal. You must 
continue to hold those securities tlu·ough the date of the meeting." Based on the records 
of our transfer agent, the Proponent is not a registered holder of shares of the Company's 
common stock. Therefore, you must obtain a proof of ownership letter from the 
Depository Ttust Company (DTC) pruticipant through which your securities are held at 
DTC or from an affiliate of the DTC participant through which yom securities are held at 
DTC1 in. order to satisfy your proof of ownership requirements in Rule 14a-8: We expect 
that, like many shareholders, the Proponent may own shares in "street name" through a 
reco~d holder such as a broker or bank. 

To remedy these deficiencies, you must provide sufficient proof of ownership of 
the requisite number of Company shares for the one-year period preceding and including 
the date you submitted the Proposal. As explained in Rule 14a-8(b ), sufficient proof may 
be in the form of: 

1 According to the SEC staff, an entity is an "affiliate" of a DTC participant if such entity directly, or 
indirectly tlu·ough one or more intennediaries, controls or is controlled by, or is under common control 
with, the DTC participant. 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 



• 	 a wdtten statement from the "record" holder of the securities (usually a bank or 
broker) verifying that, on the date you submitted the Proposal, the Proponent 
continuously held the requisite number of Company shares for the one-year 
period preceding and including on the date you submitted the Proposal; or 

• 	 a copy of a filed Schedule 13D, Schedule l3G, Fmm 3, Form 4 and/or Form 5, or 
amendments to those documents or updated forms, reflecting the ownership of the 
shares as of or before the date on which the one-year eligibility period begins and 
your written statement that the Proponent continuously held the required number 
of shares for the one-year period as of the date of the statement and that the 
Proponent intends to continue holding the secudties through the date of the 
shareholder meeting cunently expected to be May 21, 2013. 

For purposes of Rule 14a-8(b) (2) (i), only DTC participants are viewed as 
"record" holders of securities that are deposited at DTC. As discussed above, however, 
the SEC staff has advised that a securities intermediary holding shares through its 
affiliated DTC participant should also be in a position to verify its customer' ownership 
of securities. Therefore, for purposes of Rule 14a-8(b) (2) (i), a proof of ownership letter 
from an affiliate of a DTC participant satisfies the requirement to provide a proof of 
ownership letter fi·om a DTC participant. 

To the extent that you hold the subject securities through a securities intermediary 
that is not a DTC patiicipant or an affiliate of a DTC participant, then in addition to a 
proof of ownership letter from the secudties intetmediary, you will also need to obtain a 
proof of ownership letter from the DTC participant or an affiliate of a DTC participant 
that can vedfy the holdings of the securities intermediary. 

To assist you in addressing tlrls deficiency notice we direct you to the SEC's Staff 
Legal Bulletins (SLB) No. 14F and l4G which we have enclosed with this letter for your 
reference. 

The SEC's mles require that any response to this letter be postmarked or 
transmitted electronically no later than 14 calendar days fi·om the date you receive this 
letter. Please address any response to me at FirstBnergy Corp, 76 South Main Street, 
Akron, OH 44308. Alternately, you may send your response via facsimile to (330) 384
3866 or via electronic mail to sjamieson@firstenergycm:p.com. 

The Company may exclude the proposal if you do not meet the requirements set 
forth in the enclosed mles. However, if on a timely basis you remedy any deficiencies, 
we will review the proposal on its merits and take appropriate action. As discussed in the 
mles, we may still seek to exclude the proposal on substantive grounds, even if you cure 
any eligibility and procedural defects. 

http:sjamieson@firstenergycm:p.com


Ifyou have any questions with resp.ect to the foregoing, please feel free to contact 
me at 330-761-4264, 

Enclosures 

be: Rhonda S. Ferguson 
Daniel M, Dunlap 



§240.14a·B Shareholder proposals. 

This section addresses when a company must include a shareholder's proposal In Its proxy 
statement and Identify the proposal in Its form of proxy when the company holds an annual or special 
meeting of shareholders. In summary, In order to have your shareholder proposal Included on a 
company's proxy card, and Included along w!th any supporting statement In its proxy statement, you 
must be eligible and follow certain procedures. Under a few specific circumstances, the company Is 
permitted to exclude your proposal, but only after submitting Its reasons to the Commission. We 
structured this section In a question-and-answer format so that it is easier to understand. The 
references to "you" are to a shareholder seeking to submit the proposal. 

(a) Question 1: What Is a proposal? A shareholder proposal is your recommendation or 
requirement that the company and/or Its board of directors take action, which you Intend to present at a 
meeting of the company's shareholders. Your proposal should state as clearly as possible the course of 
action that you believe the company should follow. If your proposal Is placed on the company's proxy . 
card, the company must also provide In the form of proxy means for shareholders to specify by boxes a 
choice between approval or disapproval, or abstention. Unless otherwise Indicated, the word 'proposal" 
as used In this section refers both to your proposal, and to your corresponding statement In support of 
yo~r proposal (If any). 

(b) Question 2: Who Is eligible to submit a proposal, and how do I demonstrate to the company that 
I am eligible? (1) In order to be eligible to submit a proposal, you must have continuously held at least 
$2,000 In market value, or 1%, of the company's securities entitled to be voted on the proposal at the 
meeting for at least one year by the date you submit the proposal. You must continue to hold those 
securities through the date of the meeting. 

(2) If you are the registered holder of your securltles, which means that your name appears In the 
company's records as a shareholder, the company can verify your eligibility on Its own, although you will 
still have to provide the company with a written statement that you Intend to continue to hold the 
securities through the date of the meeting of shareholders, However, If like many shareholders you are 
not a registered holder, the company likely does not know that you ara a shareholder, or how many 
shares you own. In this case, at the time you submit your proposal, you must prove your eligibility to the 
company In one of two ways: 

(i) The first way Is to submit to the company a written statement from the "record" holder of your 
securities (usually a broker or bank) verifying that, at the time you submitted your proposal, you 
continuously held the securities for ;;~!least one year. You must also Include your own written statement 
that you Intend to continue to hold the securities through the date of the meeting of shareholders; or 

(II) The second way to prove ownership applies only If you have filed a Schedule 130 (§240.13d· 
101 }, Schedule 13G (§240.13d-102}, Form 3 (§249.103 of this chapter}, Form 4 (§249.104 of this 
chapter) and/or Form 5 (§249.105 of this chapter}, or amendments to those documents or updated 
forms, reflecting your ownership of the shares as of or before the date on which the one-year eligibility 
period begins. If you have filed one of these documents with the SEC, you may demonstrate your 
eligibility by submitting to tha company: 

(A} A copy of the schedule and/or form, and any subsequent amendments reporting a change In 
your ownership level; 

(B) Your written statement that you continuously held the required number of shares .for the one
year perlod as of the date of the statement; and 

(C) Your written statement that you Intend to continue ownership of the shares through the date of 
the company's annual or special meeting. 

(c) Question 3: How many proposals may I submit? Each shareholder may submit no more than 
one proposal to a company for a particular shareholders' meeting. 

http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&sid=47b43cbb88844faad586861 c05c81595 ... 11 /19/2( 
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(d) Question 4: How long can my proposal be? The proposal, Including any accompanying 
supporting statement, may not exceed 500 words. 

(e) Question 5: What Is the deadline for submitting a proposal? (1) If you are submitting your 
proposal for the company's annual meeting, you can In most cases find the deadline In last year's proxy 
statement. However, If the company did not hold an annual meeting last year, or has changed the date 
of Its meeting for this year more than 30 days from last year's meeting, you can usually flild the deadline 
In one of the company's quarterly reports on Form 1O·Q (§249.308a of this chapter), or In shareholder 
reports of Investment companies under §270.30d·1 of this chapter of the Investment Company Act of 
1940. In order to avoid controversy, shareholders should submit their proposals by means, Including 
electronic means, that permit them to prove the date of delivery. 

(2) The deadline Is calculated In the following manner If the proposal is submitted for a regularly 
scheduled annual meeting. The proposal must be received at the company's principal executive offices 
not less than 120 calendar days before the date of the company's proxy statement released to 
shareholders In connection with the previous year's annual meeting. However, If the company did not 
hold an annual meeting the previous year, or If the date of this year's annual meeting has been changed 
by more than 30 days from the date of the previous year's meeting, then the deadline Is a reasonable 
time before the company begins to print and send its proxy materials. 

(3) If you are submitting your proposal for a meeting of shareholders other than a regularly . 
scheduled annual meeting, the deadline Is a reasonable time before the company begins to print and 
send Its proxy materials. 

(f) Question 6: What If I fall to follow one of the eligibility or procedural requirements explained in 
answers to Questions 1 through 4 of this section? (1) The company may exclude your proposal, but 
only after It has notified you of the problem, and you have failed adequately to correct it. Within 14 
calendar days of receiving your proposal, the company must notify you in writing of any procedural or 
eligibility deficiencies, as well as of the time frame for your response. Your response must be 
postmarked, or transmitted electronically, no later than 14 days from the date you received the 
company's .notification. A company need not provide you such notice of a deficiency If the deficiency 
cannot be remedied, such as II you fall to submit a proposal·by the company's properly determined 
deadline. If the company Intends to exclude the proposal, It will later have to make a submission under 
§240.14a·B and provide you with a copy under Question 10 below, §240.14a-Ba). 

(2) If you faliln your promise to hold the required number of securities through the date of the 
meeting of shareholders, then the company will be permitted to exclude all of your proposals from Its 
proxy materials for any meeting held In the following two calendar years. 

(g) Question 7: Who has the burden of persuading the Commission or Its staff that my proposal can 
be excluded? Except as otherwise noted, lhe burden Is on the company to demonstrate that It Is entitled 
to exclude a proposal. 

(h) Question 8: Must I appear personally at the shareholders' meeting to present the proposal? (1) 
Either you, or your representative who Is qualified under state law to present the proposal on your 
behalf, must attend the meeting to present the proposal. Whether you attend the meeting yourself or 
send a qualified representative to the meeting In your place, you should make sure that you, or your 
representative, follow the proper state law procedures for attending the meeting and/or presenting your 
proposal, 

(2) If. the company holds Its shareholder meeting In whole or In part via electronic media, and the 
company permits you or your representative to present your proposal via such media, then you may 
appear through electronic media rather than traveling to the meeting to appear in person. 

(3) If you or your qualified representative fail to appear and present the proposal, without good 
cause, the company will be permllted to exclude all of your proposals from its proxy materials for any 
meetings held in the following two calendar years. 
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(I) Question 9: If I have complied with the procedural requirements, on what other bases may a 
company rely to exclude my proposal? (1) Improper under state law: If the proposal is not a proper 
subject for action by shareholders under the laws of the jurisdiction of the company's organlzatlon; . I 

NoTE ro PARAGRAPH (1)(1 ): Depending on the subject matter, some proposals are not considered proper under 
state law If they would be binding on the company If approved by shareholders. In our experience, most proposals 
that are cast as recommendations or requests that the board of directors take specified action are proper under 
state law. Accordingly, we will assume that a proposal drafted as a recommendation or suggestion Is proper 
unless the company demonstrates otherwise. 

(2) Violation of law: If the proposal would, If Implemented, cause the company to violate any state, 
federal, or foreign law to which It Is subject; 

NOTE TO PARAGRAPH (1)(2): We will not apply this basis for exclusion to permII exclusion of a proposal on 
grounds thalli would violate foreign law If compliance with the foreign law would result In aviolation of any state or 
federal law. 

(3) VIolation ofproxy rules: If the proposal or supporting statement Is contrary to any of the 
Commission's proxy rules, Including §240.14a·9, which prohibits materially false or misleading 
statements In proxy soliciting materials; 

(4) Personal grievance; special Interest: If the proposal relates to the redress of a personal claim or 
grievance against the company or any other per~on, or If It Is designed to result In a beneflt to you, or to 
further a personal Interest, which Is not shared by the other shareholders at large; 

(6) Relevance: If the proposal relates to operations which account for less than 5 percent of the 
company's total assets at the end of Its most recent fiscal year, and for less than 5 percent of Its net 
earnings and gross sales for Its most recent flscal year, and Is not otherwise slgnlflcantly related to the 
company's business; 

(6) Absence ofpowedauthorlly: If the company would lack the power or authority to Implement the 
proposal; 

(7) Management functions: If the proposal deals with a matter relating to the company's ordinary 
business operations; 

(8) Director elections: If the proposal: 

(I) Would disqualify a nominee who Is standing for election; 

(II) Would remove a director from office before his or her term expired; 

(Ill) Questions the competence, business judgment, or character of one or more nominees or 
directors; 

(lv) Seeks to Include a specific Individual In the company's proxy materials for election to the board 
of directors; or 

(v) Otherwise could affect the outcome of the upcoming election of directors. 

(9) Conflicts with company's proposal: If the proposal directly conflicts with one of the company's 
own proposals to be submitted to shareholders at the same meeting; 

NoTE TO PARAGRAPH (1)(9): A company's submission to the Commission under this section should specify the 
points of conflict with the company's proposal. 

(10) Substantially Implemented: If the company has already substantially Implemented the 

proposal; 


NoTe ro PARAGRAPH (I)(10): Acompany may exclude a shareholder proposal that would provide an advisory 
vote or seek future advisory votes to approve the compensation of executives as disclosed pursuant to Item 402 

http://www.ecfr.gov/cgi-binltext-idx?c=ecfr&sid=-47b43cbb88844faad586861 c05c81595... 11/19/2( 

http://www.ecfr.gov/cgi-binltext-idx?c=ecfr&sid=-47b43cbb88844faad586861


of Regulalion S·K (§229.402 of this chapter) or any suceassor to Item 4U:l (a ·say-on-pay vote·Jor mat relates to 
tha frequency of say-on-pay votes, provided that In the most recent shareholder vote required by §240.14s-21 (b) 
of this chapter a single year(/.~.. one, two, or three years) received approval of a majority of votes cast on the 
matter and the company has adopted apolicy on the frequency of say-on-pay votes that Is consistent wlth the 
choice of the majority of votes cast In the most recent shareholder vote required by §240.14a-21 (b) of this chapter. 

(11} Duplication: If the proposal substantially duplicates another proposal previously submitted to 
the company by another proponent that will be Included In the company's proxy materials for the same 
111eeting; 

(12)Rasubmlss/ons: If the proposal deals with substantially the same subject matter as another 
proposal or proposals that has or have been previously included In the company's proxy materials 
within the preceding 5 calendar years, a company may exclude It from Its proxy materials for any 
meeting held within 3 calendar years of the last time It was Included If the proposal received; 

(i} Less than 3% of the ~~ie.lf proposed once within the preceding 5 calendar years; 

(II} Less than 6% of the vote on Its last submission to shareholders If proposed twice previously 
within the preceding 5 calendar years; or 

(Ill} Lass than 10% of the vote on Its last submission to shareholders If proposed three times or 
more previously within the prE;~cedlng 5 calendar years; and 

(13) Specific amount ofdividends: If the proposal relates to spectnc amounts of oash or stock 
dividends. 

0) Question 10: What procedures must the company follow If it Intends to exclude my proposal? (1} 
· If the company·dntends to exclude a proposal from Its proxy materials, It must file Its reasons with the 

Commission no later than 80 calendar days before It files Its definitive proxy statement and form of 
proxy with the Commission. The company must simultaneously provide you with a copy of Its 
submission. The Commission staff may permit the company to make Its submission later than 80 days 
before tha company files Its definitive proxy statement and form of proxy, If the company demonstrates 
good cause for missing the deadline. 

(2} The company must file six paper copies of the following: 

(I} The proposal; 

(II} An explanation of why the company believes that It may exclude the proposal, which should, if 
possible, refer to the most recent applicable authority, such as prior Division letters Issued under the 
rule; and 

(Ill} A supporting opinion of counsel when such reasons are based on matters of state or foreign 
law. 

(k) Question 11: May I submit my own statement to the Commission responding to the companis 
arguments? 

Yes, you may submit a response, but It Is not required. You should try to submit any response to 
us, with a copy to the company, as soon as possible after the company makes its submission. This way, 
tlie Commission staff will have time to consider fully your submission before It Issues Its response. You 
should submit six papar coplas of your response. 

(I) Question 12: If the company lnclu.des my shareholder proposal In Its proxy materials, what 
Information about me must It Include, along with the proposal Itself? 

(1} The company's proxy statement must Include your name and address, as well as the number of 
the compa·ny's voting securities that you hold. However, Instead of providing that Information, the 
company. may Instead include a statement that It will provide the Information to shareholders promptly 
upon receiving an oral or written request. 
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(2) The company Is not responsible for the contents of your proposal or supporting statement. 

(m) Question 13: What can I do If the company Includes In Its proxy statement reasons why It 

believes shareholders should not vote In favor of my proposal, and I disagree with some of Its 

statements? 


(1) The company may elect to Include in Its proxy statement reasons why It believes shareholders 
should vote against your proposal. The company Is allowed to make arguments reflecting Its own point 
of view, just as you may express your own point of view In your proposal's supporting statement. 

(2) However, If you believe that the company's opposition to your proposal contains materially false 
or misleading statements that may violate our anti-fraud rule, §240, 14a-9, you should promptly send to 
the Commission staff and the company a letter explaining the reasons for your view, along with acopy 
of the company's statements opposing your proposal, To the extent possible, your letter should Include 
speclflc factual Information demonstrating the Inaccuracy of the company's claims. Time permitting, you 
may wish to try to work out your differences with the company by yourself before contacting the 
Commission staff. 

(3) We require the company to send you a copy of Its statements opposing your proposal before it 
sends Its proxy materials, so that you may bring to'our attention any materially false or misleading . 
statements, under the following tlmeframes: · 

(i) If our no-action response requires that you make revisions to your proposal or supporting 
statement as a condition to requiring the company to lnolude It In Its proxy materials, then the company 
must provide you with a copy of Its opposition statements no later than 5 calendar days after the 
company receives a copy of your revised proposal; or 

(II) In all other cases, the company must provide you with a copy of its opposition statements no 
later then 30 calendar days before Its flies definitive copies of its proxy statement and form of proxy 
under §240.14a-6. 

[63 FR 29119, May 28, 1998; 63 FR 50622, 50623, Sept. 22, 1998, as amended at 72 FR 4168, Jan, 29, 2007; 72 
FR 70456, Dec, 11, 2007; 73 FR 977, Jan. 4, 2008; 76 FR 6045, Feb, 2, 2011; 75 FR 66762, Sept. 16, 2010] 
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Division of corporation Finance 
Securities and Exchange Commission 

Shareholder Proposals 

Staff Legal Bulletin No. 14F (CF) 

Action: Publication of CF Staff Legal Bulletin 

Date: October 18, 2011 

Summary:lhls staff legal bulletin provides Information for companies and 
shareholders regarding Rule 14a-8 under the Securities Exchange Act of 
1934. 

Supplementary Information: The statements In this bulletin represent 
the views of the Division of Corporation finance (the "Division"). This 
bulletin Is not a rule, regulation or statement of the Securities and 
Exchange Commission (the "Commission"). Further, the Commission has 
neither approved nor disapproved Its content. 

Contacts: For further Information, please contact the Division's Office of 
Chief Counsel by calling (202) 551-3500 or by submitting a web~based 
request form at https:/ jtts.sec.gov/cgl-bln/corp_fln_lnterpretlve, 

A. The purpose of this bulletin 

This bulletin Is part of a continuing effort by the Division to provide 
guidance on Important Issues arising under Exchange Act Rule 14eH3. 
Specifically, this bulletin contains Information regarding: 

o 	 Brokers and banks that constitute "record" holders under Rule 14a-8 
(b)(2)(1) for purposes of verifying whether a beneficial owner Is 
eligible to submit a proposal under Rule 14a·8i 

• 	 Common errors shareholders can avoid when submitting proof of 
ownership to compan!esi 

• 	 lhe submission of revised proposalsi 

• 	 Procedures for withdrawing no-action requests regarding proposals 
·submitted by multiple proponentsi and 

o 	 The Division's new p1·ocess for transmitting Rule 14a·8 no-action 
responses by ema 11. 

You can find additional guidance regarding Ru ie 14a·8 In the following 
bulletins that are available on the Commission's website: SLB No. 141 Sl,B 
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No. 14A, SLB No, 14§, SLB No. 14C, SLB No. 14D and SLB No. 14E. 

B. The types of brokers and banl<s that constitute "record" holder·s 
under Rule 14a-S(b){2)(1) for purposes of verifying whether a 
beneficial owner Is eligible to submit a proposal under Rule 14a-8 

1. eligibility to submit a proposal under Rule 14a-s 

To be eligible to submit a shareholder proposal, a shareholder must have 

continuously held a~ least $2,000 In market value, or 1%, of the company's 

securities entitled to be voted on the proposal at the shareholder meeting 

for at least one year as of the date the shareholder submits the proposal. 

The shareholder must also continue to hold the required amount of 

securities through the date of the meeting and must provide the company 

with a written statement of Intent to do so,l · 


The steps that a shareholder must take to verify his or her ellglblllty to 

submit a proposal depend on how the shareholder owns the securities. 

There are two types of security holders In the u.s.: registered owners and 

beneficial owners,& Registered owners have a direct relationship with the 

Issuer because their ownership of shares Is listed on the records maintained 

by the Issuer or Its transfer agent. If a shareholder Is a registered owner, 

the company can lndependantly confirm that the shareholder's holdings 

satisfy R'ule 14a-8(b)'s eligibility requirement, 


The vast majority of Investors In s~ares Issued by u.s. companies, 

however, are beneficial owners, which means that they hold their securities 

In book-entry form through a securities Intermediary, such as a broker or a · 

bank. Beneficial owners are sometimes referred to as "street name" 

holders. Rule 14a-8(b)(2)(1) pr·ovldes that a beneficial owner can provide 


· proof of ownership to support his or her eligibility to submit a proposal by 
submitting a written statement "from the 'record' holder of [the] securities 
(usually a broker or bank)," verifying that, at the time the proposal was 
submitted, the shareholder held the required amount of securities 
continuously for at least \lne year.J 

2. The role of the Depository Trust Company 

Most large U.S. brokers and banks deposit their customers' securities with, 
and hold those securities through, the Depository Trust Company ("DTC"), 
a. registered clearing agency acting as a securities depositor-y. Such brokers 
and banks are often referred to as "participants" In DTC.~ The names of 
these ore participants, however, do not appear as· the registered owners of 
the securities deposited with DTC on the list of shareholders maintained by 
the company or, more typically, by Its transfer agent. Rather, DTC's 
nominee, Cede & Co., appears on the shareholder list as the sole registered 
owner of securities deposited with DTC by the DTC participants. A company 
can request from DTC a "securities position listing" as of a specified date, 
which Identifies the DTC participants having a position In the company's 
securities and the number of securities held by each DTC participant on that 
date.!! 

3. Brokers and banks that constitute "record" holders under Rule 
14a•S(b)(2)(1) for· purposes of verifying whether a beneficial 
owner Is eligible to submit a proposal under Rule 14a•B · · 
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In The Haln Celestial Group, Inc, (Oct. 11 2008), we took the position that 
an Introducing broker could be considered a "record" holder for purposes of 
Rule 14a·8(b )(2)(1). An Introducing broker Is a broker that engages In sales 
and other actiVIties Involving customer contact, such as opening customer 
accounts and accepting customer orders1 but Is not permitted to maintain 
custqdy of customer funds and securltles,.\i Instead, an Introducing broker 
engages another broker1 known as a "clearing broker," to hold custody of 
client funds and securities, to clear and execute customer trades1 and to 
handle other functions such as Issuing confirmations of customer trades and 
customer account statements. Clearing brokers generally are DTC 
participants; Introducing brokers generally are not, As Introducing brokers 
generally are not DTC participants, and therefore typically do not appear on 
DTC's securities position listing, Haln Celestial has required companies to 
accept proof of ownership letters from brokers In cases where1 unlike the 
positions of registered owners and b1·okers and banks that are DTC 
participants, the company Is unable to verify the positions against Its own 
or Its transfer agent's records or against DTC's securities position listing, 

ln light of questions we have received following two recent court cases 
relating to proof of ownership under Rule 14a-sZ and In light of the 
Commission's discussion of registered and beneficial owners In the Proxy 
Mechanics Concept Release, we have reconsidered our views as to what 
types of brokers and banks should be considered "record" holders under 
Rule 14a·8(b)(2)(1). Because of the transparency of DTC participants' 
positions In a company's securities, we will take the view going forward 
that, for Rule 14a·8(b)(2)(1) purposes, only DTC participants should be 
viewed as "record" ~olders of securities that are deposited at DTC. As a 
result, we will no longer follow Haln Celestial. 

We believe that taking this approach as to who constitutes a "record" 
holder for purposes of Rule 14a·8(b)(2)(1) will provide greater certainty to 
beneficial owners and companies, We also note that this approach Is 
consistent with Exchange Act Rule 12g5-1 and a 1988 staff no-action letter 
addressing that rule1!! under which brokers and banks that are DTC 
participants are considered to be the record holders of securities on deposit 
with DTC when calculating the number of reco1·d holders for put·poses of 
Sections 12(g) and 15(d) of the Exchange Act. 

Companies have occasionally expressed the view that1 because DTC's 
nomlnee1 Cede & Co., appears on the shareholde1· list as the sole registered 
owner. of securities deposited with DTC by the DTC partlclpants1 only DTC or 
Cede & Co, should be viewed as the "record" holder of the securities held 
on deposit at DTC for purposes of Rule 14a-8(b)(2)(1). We have never 
lnterp1·eted the rule to require a shareholder to obtain a proof of ownership 
letter from DTC or Cede & Co.1 and nothing In this guidance should be 
construed as chonglng that view. 

How can a shareholder determine whether his or her broker or bank Is a 
ore participant? 

Shareholders and companies can confirm whether a particular broker or 
bank Is a DTC participant by checking DTC's participant list, which Is 
currently available on the Internet at 
http:1/www. dtcc,co.m/downloads/ membership/ directories/ dtc/ a! pha. pdf, 
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What If a sharehold~r's broker or bank Is not on DTC's participant list? 

The shareholder will need to obtain proof of ownership from the DTC 
participant through which the securities are held. The shareholder 
should be able to find out who this DTC participant Is by asking the 
shareholder's broker 01' liank,l! 

If the DTC participant knows the shareholder's broker or bank's 
holdings, but does not know the shareholder's holdings, a shareholder 
could satisfy Rule 14a·8(b)(2)(1) by obtaining atld submitting two proof 
of ownership statements verifying that, at the time the proposal was 
submitted, the required amount of securities were continuously held for 
at least one year - one from the shareholder's broker or bank 
confirming the shareholder's ownership, and the other from the DTC 
participant confirming the broket· or bank's ownership. 

How will tl1e staff process no·act/on requests that argue for exclusion on 
the basis that the shareholder's proof of ownership Is not from a DTC 
part/clpllnt? 

The staff will grant no-action reiJef to a company on the basis that the 
shareholder's proof of ownership Is not from a DTC participant only If 
the company's. notice of defect describes the required proof of 
ownership In a manner that Is consistent with the guidance contained In 
this bulletin. Under Rule 14a-8(f)(1), the shareholder wlll have an 
opportunity to obtain the requisite proof of owne(shlp after receiving the 
notice of defect. 

c. Common errors shareholders can avoid when submitting proof of 
ownership to companies 

In this section, we describe two common errors shareholders make when 
submitting proof of ownership for purposes of Rule 14a-8(b)(2}, and we 
provide guidance on how to avoid these errors, 

First, Rule l4a-8(b} requires a shareholder to provide proof of ownership 
that he or she has "continuously held at least $2,000 In market value, or 
1%1 of the company's securities entitled to be voted on the proposal at the 
meeting for at least one year by the date you submit the 
proposal" (emphasis added),.ll! We note that many proof of ownership 
letters do not satisfy this requirement because they do not verify the 
shareholder's beneficial ownership for the entire one"year period preceding 
and Including the date the proposal Is submitted. In some cases, the letter 
speaks as of a date before the date the proposal Is submitted, thereby 
leaving a gap between the date of the verification and the date the proposal 
Is submitted. In other cases, the letter speaks as of a date afterthe date 
the proposal was submitted but covers a period of only one year, thus 
falling to verify the shareholder's beneficial ownership over the required full 
one-year period preceding the date of the proposal's submission, 

Second, many letters fall to confirm continuous ownership of the securities. 
This can occur when a broker or bank submits a letter that confirms the 
shareholder's beneficial ownership only as of a specified date but omits any 
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reference to continuous ownership for a one-year period, 

We recognize that the requirements of Rule 14a-8(b) are highly prescriptive 
and can cause Inconvenience fOI' shareholders when submitting proposals. 
Although our administration of Rule 14a-8(b) Is constrained by the terms of 
the rule, we believe that shareholders can avoid the two errors highlighted 
above by arranging to have their broker or bank provide the required 
verification of ownership as of the date ·they plan to submit the proposal 
using the following format: 

"As of [date the proposal Is submitted], [name of shareholder) 
held, and has held continuously for at least one year, [number 
of securities] shares of [company name) [class of securltles].''ll 

As discussed above, a shareholder may also need to provide a separate 
written statement from the DTC participant through which the shareholder's 
securities are held If the shareholder's broker or bank Is not a DTC 
participant. 

D, The submission of revised proposals 

On occasion, a shareholder will revise a proposal after submitting It to a 
company. This section addresses questions we have received regarding 
revisions to a proposal or supporting statement. 

:1.. A shat•eholdet' submits a timely proposal. The shareholder then 
submits a revised proposal before the company's deadline for 
receiving proposals, Must the company accept the revisions? 

Yes. In this situation, we believe the revised proposal serves as a 
replacement of the Initial proposal, By submitting a revised proposal, the 
shareholder has effectively withdrawn the Initial proposal. Therefore, the 
shareholder Is not In violation of the one-proposal limitation In Rule 14a-8 
(c),ll If the company Intends to submit a· no-action request, It must do so 
with respect to the revised proposal. 

We recognize that In Question and Answer E.2 of SLB No. 14, we Indicated 
that If a shareholder makes revisions to ~ proposal before the company 
submits Its no-action request, the company can choose whether to accept 
the revisions, However, this guidance has led some companies to believe 
that, In cases where shareholders attempt to make changes to an lnltl~l 
propos~!, the company Is free to Ignore Stich revisions even If the revised 
proposal is submitted before the comp~ny's deadline for recelvJng 
shareholder proposals. We are revising our guld<mce on this Issue to make 
clear that a company may not Ignore a revised proposal In this slt~atlon.:U 

2. A shareholdei' submits a timely proposal. After the dendllne fol' 
receJvlng proposals, the shat•eholdei' submits a revised proposal. 
Must the company accept the l'evlslons? 

No. If a shareholder submits revisions to a proposal after the deadline for 
receiving proposals under Rule 14a-8( e), the company Is not required to 
accept the revisions, However, If the company does not accept the 
revisions, It must treat the revised proposal as a second proposal and 
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submit a notice stating Its Intention to exclude the revised proposal, as 
required by ~ule 14a·8(J), The company's notice may cite Rule 14a-8(e) as 
the reason for excluding the revised proposal. If the company does not 
accept the revisions and Intends to exclude the Initial proposal, It would 
also need to submit Its reasons for excluding the Initial proposal. · 

:3, If a shareholder submits a revised proposal, as of which date 
must the shareholder prove his or her share ownership? 

A shareholder must prove ownership as of the date the original proposal Is 
submitted. When the Commission has discussed revisions to proposals,li It 
has not suggested that a revision triggers a requirement to provide proof of 
ownership a second time, As outlined In Rule 14a·8(b), proving ownership 
Includes providing a written statement that the shareholder Intends to 
continue to hold the securities through the date of the shareholder meeting. 
Rule 14a·B(f)(2) provides that If the shareholder "falls In [his or her] 
promise to hold the required number of securities through the date of the 
meeting of shareholders, then the company will be permitted to exclude all 
of [the same shareholder's] proposals from Its proxy materials for any 
meeting held In the following two calendal' years," With these provisions In 
mind, we do not Interpret Rule 14a-8 as requiring additional proof of 
ownership when a shareholder submits a revised proposaJ,.lli 

E. Procedures for withdrawing no·actlon requests fol' proposals 
submitted by multiple proponents 

We have previously addressed the requirements for withdrawing a Rule 
14a-B no-action request In SLB Nos. 14 and 14C. SLB No, 14 notes that a 
company should Include with a withdrawal letter documentation 
demonstrating that a shareholder has withdrawn the proposal. In cases 
where a proposal submitted by multiple shareholders Is withdrawn, SLB No. 
14C states that, If each shareholder has designated a lead lndlyldual to act 
on Its behalf and the company Is able to demonstrate that the Individual is 
authorized to act on behalf of all of the proponents, the company need only 
provide a letter from that lead lndlvlduallndlcatlng that the lead Individual 
Is withdrawing the proposal on behalf of all of the proponents. 

Because there Is no relief granted by the staff In cases where a no-action 
request Is withdrawn following the withdrawal of the related proposal, we 
recognize that the threshold for withdrawing a no-action request need not 
be overly burdensome. Going forward, we will process a withdrawal request 
If the company provides a letter from the lead flier that Includes a 
representation that the lead flier Is authorized to withdraw the proposal on 
behalf of each proponent Identified In the company's no-action request • .!§ 

F. Use of email to transmit our Rule 14a·8 no-actlolt J'esponses to 
companies Rnd proponents 

To date, the Division has transmlt~ed copies of our Rule 14a-8 no-action 
responses, Including copies of the correspondence we have received In 
connection with such requests, by u.s. mall to companies and proponents. 
We also post our l'esponse and the related correspondence to the 
Commission's website shortly after Issuance of our response. 

In order to accelerate delivery of staff responses to companies and 
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proponents, and to reduce our copying and postage costs, going forward, 
we Intend to transmit our Rule 14a·8 no-action responses by email to 
companies and proponents. We therefore encourage both companies and 
proponents to Include email contact Information In any correspondence to 
each other and to us. We will use U.s. mall to transmit our no-action 
response to any company or proponent for which we do not have email 
contact Information. 

Given the availability of our responses and the related correspondence on 
the Commission's website and the requirement under Rule 14a-8 for 
companies and proponents to copy each other on correspondence 
submitted to the Commission, we believe It Is unnecessary to transmit 
copies of the related correspondence along with our no-action response. 
Therefore, we Intend to transmit only our staff response and not the 
correspondence we receive from the parties. We will continue to post to the. 
Commission's website copies of this correspondence at the same time that 
we post our staff no-action response, 

.l. See Rule 14a-8(b). 

6 For an explanation of the types of share ownership In the u.s., see 
Concept Release on u.s. Proxy System, Release No. 34·62495 (July 14, 
2010) [75 FR 42982) {"Proxy Mechanics Concept Release"), at section II.A. 
The term "beneficial owner" does not have a uniform meaning under the 
federal securities laws. It has a different meaning In this bulletin as 
compared to "beneficial owner" and "beneficial ownership" In Sections 13 
and 16 of the Exchange Act, Our use of the term In this bulletin Is not . 
Intended to suggest that registered owners are not beneficial owners for 
purposes of those Exchange Act provisions. See Proposed Amendments to 
Rule 14a·8 under the Securities Exchange Act of 1934 Relating to Proposals 
by SecuritY Holders, Release No. 34~12598 (July 71 1976) [ 41 FR 29982)1 

at n. 2 ("The term 'beneficial owner' when used In the context of the proxy 
rules, and In light of the purposes of those rules, may be Interpreted to 
have a broader meaning than It would fol' certain other purpose[s] under 
the federal securities laws, such as reporting pursuant to the Williams 
Act."), 

.:! If a shareholder has filed a Schedule 13D, Schedule 13G, Form 3, Form 4 
or Form 5 reflecting ownership of the required amount of shares, the 
shareholder may Instead prove ownership by submitting a copy of such 
filings and providing the additional Information that Is described ln Rule 
14a·O(b){2)(ll), 

!! DTC holds the deposited securities In "fungible bulk," meaning that there 
are no specifically Identifiable shares directly owned by the DTC 
participants. Rather, each DTC participant' holds a pro rata Interest or 
position ln the aggregate number of shares of a particular Issuer held at 
DTC. Correspondingly, each custome1· of a DTC participant- such as an 
lndlvjduallnvestor- owns a pro rata Interest ln the shares In which the DTC 
participant has a pro rata Interest. See Proxy ~echanlcs Concept Release, 
at Section II.B.2,a. 

~See Exchange Act Rule 17Ad·8. 
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~See Net Capital Rule, Release No. 34-31511 (Nov. 24, 1992) [57 FR 
56973] ("Net Capital Rule Release"), at Section II.C. 

1 See I<BR Inc. v. Chevedden, Civil Action No. H-11·0196, 2011 U.S. Dlst. 
LEXIS 36431, 2011 WL 1463611 (S.D. Tex. Apr. 41 2011); Apache Corp. v. 
Chevedden, 696 F. Supp. 2d 723 (S.D. Tex. 2010), Jn both cases, the court 
concluded that a securities Intermediary was not a record holder for 
purposes of Rule 14a-8(b) because It did not appear on a list of the 
company's non-objecting beneficial owners or on any DTC securities 
position listing, nor was the Intermediary a DTC participant. 

il Techne Corp. (Sept. 20, 1988) • 

.2 In addition; If the shareholder's broker Is an Introducing broker, the 
shareholder's account statements should Include the clearing broker's 
Identity and telephone number. See Net Caplt~;~l Rule Release, at section 
ll.C. (Ill). The clearing broker will gener~;~liy be a DTC participant • 

.!2 For purposes of Rule 14a-8(b), the submission date of a proposal w'lll 
generally precede the company's receipt date of the proposal, absent the 
use of electronic or other means of same-day delivery • 

. 11 This format Is acceptable for purposes of Rule 14a-8(b), but It Is not 
mandatory or exclusive, 

.U As such, It Is not appropriate for a company to send a notice of defect for 
multiple proposals under Rule 14a-8(c) upon receiving a revised proposal. 

ll This position will apply to all proposals submitted after an Initial proposal 
but before the company's deadline for receiving proposals, regardless of 
whether they are explicitly labeled as "revisions" to an Initial proposal, 
unless the shareholder afflrmatlvely.lndlcates an Intent to submit a second, 
additional proposal for Inclusion In the company's proxy materials. In that 
case, the company must send the shareholder a notice of defect pursuant 
to Rule 14a-8(f)(1) If It Intends to exclude either proposal from Its proxy 
materials In reliance on Rule 14a-8(c), ln light of this guidance, with 
respect to proposals or revisions received before a company's deadline for 
submission, we· will no longer f611ow Layne Christensen Co. (Mar. 21, 2011) 
and other prlot· staff no-action letters In which we took the view that a 
proposal would violate the Rule 14a-8(c) one-proposal limitation If such 
proposal Is submitted to a company after the company has either submitted 
a Rule 14a·8 no-action request to exclude an earlier proposal submitted by 
the same proponent or notified the proponent that the earlier· proposal was 
exclud~;~ble under the rule. · 

.1.1 See, e,g,, Adoption of Amendments Relatl.ng to Proposals by Security 
Holders, Release No. 34-12999 (Nov. 22, 1976) [41 FR 52994]. 

ll Because the relevant date for proving ownership under Rule 14a-8(b) Is 
the date the proposal Is submitted, a proponent who does not adequately 
prove ownership In connection with a proposal Is not permitted to submit 
another proposal for the same. meeting on a later date. 

12 Nothing In this staff position has any effect on the status of any 
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shareholder proposal that Is not withdrawn by the proponent or Its 
authorized representative. 
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Division of Cot•poration l'inance 
Securities and Exchange Commission 

Shareholder Proposals 

Staff Legal Bulletin No. 14G (CP) 

Action: Publication of CF Staff Legalllulletln 

Date: October 16, 2012 

Summary: This staff legal bulletin provides Information for companies and 
shareholders regarding Rule 14a-8 under the Securities Exchange Act of 
1934. 

Supplementary lnfonnatlon: The statements In this bulletin represent 
the views of the Division of Corporation Finance (the "Division"), This 
bulletin Is not a rule, regulation or statement of the Securities and 
·Exchange Commission (the "Commission"), Further, the Commission has 
neither approved nor disapproved Its content. 

Contacts: For further Information, please contact the Division's Office of 
Chief Counsel by calling (202) 551-3500 or by submitting aweb-based 
request form at https:/ /tts.sec,gov/cgl·bln/corp_fln_lnterpretlve. 

A. The purpose of this bulletin 

Tills bulletin Is part of a continuing effort by the Division to provide 
guidance on Important Issues arising under Exchange Act Rule 14a-8. 
Specifically, this bulletin contains Information regarding: 

• 	the parties that can provide proof of ownership under Rule 14a·8(b) 
(2)(1) for purposes of verifying whether a beneficial owner Is eligible 
to submit a proposal ~mder Rule 14a-B; 

• 	 the manner In which companies should notify proponents of a failure 
to provide proof of ownership for the one·year period required under 
Rule 14a·8(b)(1); and 

• 	 the use of website references In proposals and supporting statements. 

You can find additional guidance regarding Rule 14a.. a In the following 
bulletins tpat are available ·on the Commission's website: SLB No. 14, SLB 
No. 14A, SLB No. 14B, SLB No. 14C, SLS No. 14D, SLB No. 14E and SLB 
No. 14F, 

B. Parties that can provide proof of ownership under Rule 14a·B(b) 

llttp://www.sec.gov/interps/legal/cfslbl4g.htm 	 11/il/2013 
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(2) (I) fOI' purposes of verifying whether a beneficial ownet• Is 
eligible to submit a proposal under Rule 14a-a · 

1. Sufficiency of proof of ownership letters provided by 
affiliates of DTC participants for purposes of Rule 14a·S(b)(2) 
(I) 

To be eligible to submit a proposal under Rule 14a-s, a shareholder must, 
among other things, provide documentation evidencing that the 
shareholder has continuously held at least $2,000 In market value, or 1 o/o, 
of the company's securities entitled to be voted on the proposal at the 
shareholder meeting for at least one year as of the date the shareholder 
submits the proposal. If the shareholdel'ls a beneficial owner of the 
securities, which means that the securities are held In book-entry Form 
through a securities lntetmedlary, Rule 14a-8(b)(Z)(I) provides that this 
documentation can be In the form of a "written statement from the 'record' · 
holder of your securities (usually a broker or bank) .... " 

In SLB No. 14F, the Division described Its view that only securities 
Intermediaries that are participants In the Depository Trust Company 
("DTC") should be viewed as "record" holders of securities that are 
deposited at DTC for purposes of Rule 14a·8(b)(Z)(I). Therefore, a 
beneficial owner must obtain a proof of ownership letter from the DTC 
participant through which Its securities are held at DTC In order to satisfy 
the proof of ownership requirements In Rule 14a-8. 

During the most recent proxy season, some companies questioned the 
sufficiency of proof of ownership letters from entitles that were not 
themselves DTC participants, but were affiliates of DTC partlclpants.l By 
virtue of the affiliate relationship, we believe that a securities Intermediary 
·holding shares through Its affiliated DTC participant should be In a position 
to verify Its customers' ownership of securities. Accordingly, we are of the 
view that, for purposes of Rule 14a-8(b)(Z)(I), a proof of ownership lettet· 
from an affiliate of a DTC participant satisfies the requirement to provide a 
proof or ownership letter from a DTC participant. 

2. Adequacy of p1•oof of owne1•shlp letters fi'Om securities 
Intermediaries that are not brol<ers ol' banl<s 

We understand that there are circumstances In which securities 
Intermediaries that are not brokers or banks maintain securities accounts In 
the ordinary course of their business. A shareholder who holds securities 
through a securities Intermediary that Is not a broker or bank can satisfy 
Rule 14a-8's documentation requirement by submitting a proof of 
ownership letter from that securities lntermedlary,Z If the securities 
Intermediary Is not a DTC participant Ol' an affiliate of a DTC participant, 
then the shareholder will olso need to obtain a proof of ownership letter 
from the DTC participant or an affiliate of a DTC participant that can verify 
the holdings of the securities Intermediary, 

c. Manner In which companies should notify proponents of a failure 
to provlde proof of ownership for the one-year period required 
under ltule 14a·S(b)(1) 

As discussed In section C of SLB No. 14F, a common error In proof of 
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ownership letters Is that they do not verify a proponent's beneficial 
ownership for the entire one·yeat· period preceding and Including the date 

. the proposal was submitted, as required by Rule 14a·8(b)(1). In some 
cases, the letter speaks as of a· date before the date the proposal was 
submitted, thereby leaving a gap between the date of verification and the 
date the proposal was submitted. In other cases, the letter speaks as of a 
date after the date the proposal was submitted but covers a period of only 
one year, thus falling to verify the proponent's beneficial ownership over 
the required full one-year period preceding the date or the proposal's 
submission. 

Under Rule 14a·8(f), If a proponent falls to follow one of the eligibility or 
procedural requirements of the rule, a company may exclude the proposal 
only If It notlf!Eis the proponent of the defect and the proponent falls to 
correct It, In SLB No. 14 and SLB No. 14B, we explained that companies 
should provide adequate detail about what a proponent must do to remedy 
all eligibility or pt·ocedural defects, 

We are concerned that companies' notices of defect are not adequately 
describing the defects or explaining what a pt·oponent must do to remedy 
defects In proof of ownership letters. For example, some companies' notices. 
of defect make no mention of the gap In the period of o.wnershlp covered by 
the proponent's proof of ownership letter or other specific deficiencies that 
the company has Identified. We do not believe that such notices of defect 
serve the purpose of Rule 14a-8(f). 

Accordingly, going forward, we wlll not concur In the exclusion of a proposal 
under Rules 14a-8(b) and 14a-8(f} on the basis that a proponent's proof of 
ownership does not cover the one-year period preceding and Including the 
date the proposal Is submitted unless the company provides a notice of 
defect that Identifies the specific date on which the proposal was submitted 
and explains that the proponent must obtain a new proof of ownership 
letter verifying continuous ownership of the requisite amount of securities 
for the one·year period preceding and Including such date to cure the 
defect. We view the proposal's date of submission as the date the proposal 
Is postmarked or transmitted electronically. Identifying In the notice of 
defect the specific date on which the proposal was submitted will help a 
proponent better understand how to remedy the defects described above 
and will be partlcul<~rly helpful in those Instances In which It may be difficult 
for a proponent to determine the date of submission, such as when the 
proposal is not postmarked on the same day It Is placed In tl\e mall. In 
addition, companies should Include copies of the postmark or evidence of 
electronic transmission with their no·actlon t·equests. 

o, Use of website nddresses In proposals and supporting 
statements 

Recently, a number of proponents have Included In their proposals or. In 
their supporting statements the addresses to websltes that provide more 
Information about their proposals. In some cases, companies have sought 
to exclude either the website address or the entire proposal due to the 
reference to the website address. 

lh SLB No. 14, we explained that a reference to a website address In a 
proposal does not r<~lse the concerns addressed by the SOO·word limitation 
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In Rule 14a·8(d). We continue to be of this view and, accordingly, we will 
continue to count a website address as one word for purposes of Rule 14a·8 
(d), To. the extent that the company seeks the exclusion of a website 
reference .In a proposal, but not the proposal Itself, we will continue to 
follow the guidance stated In SLB No. 14, which provides that references to 
website addresses In proposals or supporting statements could be subject 
to exclusion under Rule 14a·8(1)(3) If the Information contained on the 
website Is materially false or misleading, Irrelevant to the subject matter of 
the proposal or otherwise In contravention of the proxy rules, Including Rule 
14a·9,:i 

ln light of the growing Interest In Including references to website addresses 
In proposals and supporting statements, we are providing additional 
guidance on the appropriate use of website addresses In proposals and 
supporting statements,1 · 

1. Refe1•ences to website addresses In a proposal or 
supporting statement and Rule 14a·8(1){3) 

References to websltes In a proposal or supporting statement may raise 
concerns under Rule 14a·8(1)(3). In SLI3 No. 14B, we stated that the 
exclusion of a proposal under Rule 14a·8(1)(3) as vague and Indefinite may 
be appropriate If neither the shareholders voting on the proposal, nor the 
compa11y In Implementing the proposal (If adopted), would be able to 
determine with any reasonable certainty exactly what actions or measures 
the proposal requires. In evaluating whether a proposal may be excluded 
on this basis, we consider only the Information contained In the proposal 
and su pportlng statement and determine whether, based on that 
Information, shareholders and the company ~an determine what actions the 
proposal seeks. 

If a proposal or supporting statement refers to a website that provides 
Information necessary for shareholders and the company to understand 

. 	with reasonable certainty exactly what actions or measures the proposal 
requires, and such Information Is not also contained In the proposal or In 
the supporting statement, then we believe the proposal would raise 
concerns under Rule 14a·9 and would be subject to exclusion under Rule 
14a·8(1)(3) as vague and Indefinite, By contrast, If shareholders and. the 
company can understand with reasonable certainty exactly what actions or 
measures the proposal requires without reviewing the Information provided 
on the website, then we believe that the proposal wou.ld not be subject to 
exclusion under Rule 14a·8(1)(3) on the basis of the reference to the 
webslt~ address, In this case, the Information on the website only 
supplements the Information contained In the proposal and In the 
supporting statement. · 

2, Providing the company with the materials that will be 
published on the referenced website 

We recognize that If a proposal references a website that Is not operational 
at the time the proposal Is submitted, It will be Impossible for a company or 
the staff to evaluate whether the website reference may be excluded. In 
our view, a reference to a non·operatlonal website In a proposal or 
supporting statement could be excluded under Rule 14a·8(1)(3) as 
Irrelevant to the subject matter of a proposal. We understand, however, 
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that a proponent may wish to Include a reference to a website containing 
Information related to the proposal but walt to activate the website until It 
becomes clear that the proposal will be Included In the company's proxy 
materials. Therefore, we will not concur that a reference to a website may 
be excluded as Irrelevant under Rule 14a·8(1)(3) on the basis that It Is not 
yet operational If the proponent, at the time the pi'Oposal Is submitted, 
provides the company with the materials that are Intended for publication 
on the website and a representation that the website will become 
operational at, or prior to, the time the company files Its definitive proxy 
materials. 

3. Potential issues that rnay a1·1se If the content of a 
referenced website changes after the proposal is submitted 

To the extent the Information on a website changes after submission of a 
proposal and the company believes the revised Information renders the 
webslte reference excludable under Rule 14a·8, a company seeking our 
concurrence that the website reference may be excluded must submit a 
letter presenting Its l'easons for doing so. While Rule 14a-8(J) requires a 
company to submit Its reasons for exclusion with the Commission no later 
than 80 calendar days before It files Its definitive proxy materials, we may 
concur that the changes to the referenced website constitute "good cause" 
for the company to file Its reasons for excluding the website reference after 
the 80-day. deadline and grant the company's request that the 80·day 
requirement be waived, 

.1 An entity Is an "affiliate" of a DTC pal'tlclpant If such entity directly, or 
Indirectly through one or more Intermediaries, controls or Is controlled by, 
or Is under common control with, the DTC participant. 

ZRule 14a-8(b)(2)(1) Itself acknowledges that tho record holder Is "usually/' 
but not always, a broker or bank. 

1 Rule 14a·9· prohibits statements In proxy materials which, at the time and 
In the light of the circumstances under which they are made, are false or 
misleading with respect to any material fact, or which omit to state any 
material fact necessary In order to make the statements not false or 
misleading, 

!I A website that provides more Information about a shareholder proposal 
may constitute a proxy solicitation under the proxy rules. Accordingly, we 
remind shareholders who elect to Include website addresses In their 
proposals to comply with all applicable rules regarding proxy sollcjtatlons. 
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P0/1011-.\l ftWo~na P,O, Bcx 710nnt 
ClndMaH, OH 05277-004$ 

Nc,lVembel' 29,2013 

John R. Ch~vei.l<.len 
Viu facsimile to: 

To Whom H Mny Concem: 

PAGE 01/01 

Post-It> Fax Note 7671 

CoJOept. 1 CQ, 

'J'hlslet!er is provided at the re<t~~~~ o!'M~. Jolm R, C}).eveddon, o. otLqLomer of Jl!dellty 
Jnvesbnents, 

l'l~se accept this lcuer o.s confltlMtlon that .according to our records Mr. Chavedden llns 
continuously owned 110 fewer 1M11 100 shar(;)S of FlrstEneti(Y Corp. (CUSlP: 3379321 07, 
uading symlml: FE}, no f~wl)l' tbut\ 100 sbnros of Home Depot, !no. (C'USIP: 437076102, 
trading symbol: HD), no l'ewerthan 100 Mhn1·•~ of Aetnu lnc. (CUSIP: 00817YIOR, 
tl'~dlng symbol: AHT), no lbwor th~t\48 Ahurcs ol'Coruca~t Corp. (CUSII': 20030NI Q I, 
trru.l(og symbol: CMCSA) and no fewer than 100 sh(IIBS of lnt~l Cc;~rp. (CUSll': 
458140100, trmling symbol: JNTC) ~inc~ September l, 2012. 

'f'he shares roforcnccd abovo i\rtl muistcred in th!! name ofNntlonru Financial Servicos 
LLC, a DTC participant (D1'C number: 0226) and a FideJitylnvestmentK nffilinte. 

1 h<lpe you find thisllltormntion hclp!\il. JCyou bHV<l any qucH\ic.ms reglll'(ib\g this Jssue, 
pl<l~Sc .feel free to wntllol me by oalling 800-800·6890 between the hours of9:00 a.m. 
und 5:30p.m. &stern Timo (Monday t11rough Friday), Press I whe11 asked jftb)s call is II 
response to u letter or phone call; press •:z 10 reach an lnciividll.81, \hen enter my 5 qlglt 
extension 27937 when prompted. 

Sinc~roly, 

c ' 

Ocorgo St~sinopoulos 
Cli~nt Services Specialist 

011r File: W9S4539·29NOV't3 
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Fw: Rule 14a-8 Proposal (FE)" 
Daniel M Dunlap 
to: 

01108/2014 10:36 AM 
Bee: 
Sally A Jamieson 
Hide Details 
From: Daniel M Dunlap/FirstEnergy 

To: 

Bee: Sally A Jamieson!FirstEnergy 

1 Attachment 

CCEOOOOO.pdf 

· Mr. Chevedden, 

Page 1 of2 

In your attached shareholder proposal you reference lnfonnatlon as reported by GMI. Please provide a copy of 
the related GMI report by the end of day on Thursday, January 9. 

Thank you, 

Danlei M. Dunlap, Esq. 
Assistant Corporate Secretary 
Firs!Energy Corp. 
Phone: 330-384-4692 /724-838-6188 
Fax: 330-384-3866/234-678-2370 
E-Mail: ddunlap@flrstenergycorp.com 
_ .... Forwarded by Daniel M DunlapiF!rs!Energy on 0110812014 10:34 AM····-

From:
To: Rondo Ferguson <rferguson@firstenergycorp.com> 
Cc: hDanlol M. ounlapK <ddunlap@Hratenergycorp.com>, "Sally A. Jamieson" <sjamleson@flrstanargycorp.com> 
Data: 1112612013 04:31 PM 
Subject: Rulo 14a·6 Proposal (FE)" 
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Dear Ms. Fel'guson, 

Please see the attached Rule 14a-8 Pl'oposal. 

Sincerely, 

John Chevedden (See attached file: CCEOOOOO.pdj) 
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Mr. George M. Smart 
Chairmmt of the Board 
FirstBnergy Corp. (FE) 
76 S Main St 
Akron OH 44308 
Phone: 330-761-7837 

Dent· Mr. Smart, 

JOHN CHEVEDDEN 

Rtlle 14a-8 Proposal 

This Rule 14a-8 proposal is respectfully submitted in support of the long-term performance of 
our company. This proposal is submitted for the next annual shareholder meeting. Rule 14a-8 
requirements at·e intended to be met including the continuous ownersllip of the required stock 
value until after the date of the respective shareholder meeting and presentation of the proposal 
at the amtual meeting. This snbmitted format, with the shareholder-supplied emphasis, is 
intended to be used for definitive proxy publication. 

Ill the interest of company cost savings and l.tnproving the efficiency of the l'Ule 14a-8 process 
please communicate via email to 

Yout· conside,·ation and the consideration of the Bourd of Directors Is appreciated In suppo1'1 of 
the long-term performance of our company. Please acknowledge receipt of this proposal 
promptly by email to 

~2~Zt~1.? 
Date 

cc: Ronda Ferguson <rferguson@firstenGrgycorp.com> 
COllJOrate Secretary 
PH: 330-384-5620 
JIX: 330-384-5909 
FX: 330-384-3866 
Daniel M. Dunlap <ddnnlap@firstenergycorp.com> 
Assistant Corporate Secretary 
Sally A. Jnmleson <sjamieson@firstenergycorp.com> 
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[FE: Rule 14n-8 Proposal, November 26, 2013] 
Pt•oposn\4*- Right to Act by Wl'itten Consent 

Resolved, Shareholders request thot our board of directors undertake such steps as may be 
uecessary to permit written consent by shareholders entitled to cast the mlnlmmn number of 
votes that would be necessary to attthorize the action at a meeting at which all shareholders 
entitled to vote thereon were present and voting. This written consent is to be consistent with 
giving shareholders the fullest power to net by written consent in accordance wilh applicable 
law. This includes shareholder ability to inlliate any topio for written consent consistent with 
appllcable law. 

Wet Seal (WTSLA) shareholders successfully used written consent to replace certain 
underperforming directors h\ 2012. This proposal topic also won nuijority slmreholder support at 
13 major companies in a single year, This Included 67%-support at both Allstate and Sprint. 

This proposal empowers shareholders ·by giving them the ability to effect change without being 
forced to wait until the mumnl meeting. Shareholders could replace a director using action by 
written consent. Shareholder action by written consent could save our company the cost of 
holding a meeting between annual meetings. This topic is e.~peclally important at FlrstEttergy 
because these directors eaclueceived a whopping 38% in negative votes: Catherine Rehl, 
Christopher Pappas, Robert Heisler, Ted Kleisnet mtd Wes Taylor. 

This proposNI should also be more favorably evaluated due to FirstEnergy's clearly lmptovable 
corporate govemance and envlrotunental performance ns reported in 2013: 

GMI Ratings, on lttdependent investment research firm, rated om· company D for executive pay
$23 m!llion for Antltony Alexande,. And D for accounting. GMI said FirstEncrgy had a history 
ofslgnlficalll restatement~, special charges or wrlte-offs. And F for envil'onmental. GMI said FE 
had come under investigation, ot· had been subject to fine, settlement or conviction ns a 
result of its environmental practices- plus out· company's environmental impact disclosure was 
declining. 

We voted 67% to 79% in favor of a simple nu\iodty voting standard at a recotxiS annual 
meetings since 2006. Yet our directors ignored us. As a result 1% ofshareholders can still thwart 
our 79%-mnjorlty on certain key issues. A good part of the blame for this poot· govemance may 
fall on C1U'ol Cartwright, who chaired our corpomte governance committee. 

QMI nc11atively flagged George Smart (our Chairman) because he chaired FirstEnergy's audit 
committee during an acco1mting misrepresentation leading to a lawsuit settlement expense nnd 
Michael Anderson due to his involvement with the Interstate Bakeries bankruptcy. And Mr. 
Smart was nonetheless on om· audit and nomination committees. And Mr. Anderson was 
nonetheless on om finance and governance committees. 

GMI said FirstEnergy lmd higher accounting and governEUlce risk than 97% of companies. 
FirstEnergy also had a higher shareholder class action litigation risk than 98% of aU rated 
companies. 

Returning to thecoro toplc of this proposal from the context of our clearly improvable corporate 
governance, please vote to protect slweholder value: 

Right to Act by Written Consent~ Proposnl4* 



Notes: 
John Chevedden, ~ponsored this 
proposal, 

Please note that th~ title of the proposal is pm't of the proposal. 
If tho company thinks that any patt of the above proposal, other than the first line in bracket$, can 
be omitted fl'Om proxy publication simply based on its ownreasonlng, please obtain a written 
agreement from the proponent. 

*Number to be assigned by the company, 
Astcl'lsk to be removed for publication, 

This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15,2004 
including (emphasis added): 

Accordingly, going forward, we believe that it would not be appropriate for 
companies to exclude supporting statement language and/or an entire proposal in 
reliance on rule 14a-8(1)(3) In the following circumstances: 

• the company objects to factual assertions because they are not supported; 
• the company objects to factual assertions that, while not materially false or 
misleading, may be disputed or countered; 
• the company obJects to factual assertions because those assertions may be 
Interpreted by shareholders in a mann.er that Is unfavorable to the company, Its 
directors, or Its officers; and/or 
• the company objects to statements because they represent the opinion of the 
shareholder proponent or a referenced source, but the statements are not 
Identified specifically as such. 

We believe that It Is appropriate under rule 14a·B for companies to address 
these objections In their statements of opposltfon. 

See nlso: S;m Microsystems, Inc. (July 21, 2005), 
Stock will be held until after the annual meeting and tho pl'Oposal will be presented at the annual 
meeting, Please acknowledge this proposal promptly by email 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 



Rule 14a-8 Proposal (FE) 

Re: Rule 14a-8 Proposal (FE) gmi' 
Daniel M Dunlap 
to: 

01/08/2014 12:34 PM 
Hide Details 
From: Daniel M Dunlap/FirstEnergy 

gmi' 

To: 

Mr. Chevedden, 

Thank you. 

Page I of2 

The OMI report we obtained within the last 12 months is not consistent with infonnation you cite 
in your proposal. Please provide a copy of the related GMI report you relied on by the end of 
day 011 Thursday. January 9. 

Thank you, 

Daniel M. Dunlap, Esq. 
Assistant Corporate Secretary 
FirstEnergy Corp. 
Phone: 330-384-4692 I 724-838-6188 
Fax: 330-384-3866 I 234-678-2370 
E-Mail: ddunlap@firstenergycorp.com 

On Jan 8, 2014, at 10:45 AM, wrote: 

Mr. Dunlap, 
I hope this is useful in regard to GMI. 
Sincerely, 
John Chevedden 

With regard to complimentary reports, we provide corporate issuers with 1 
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Rule 14a-8 Proposal (FE) gmi' Page 2 of2 

complimentary overview copy of om· ESG and AGR reports for their company 
every 12-months upon request. The request must come directly from the 
corporation and we will only provide complimentary copies directly to corporate 
issuers, not their outside counsel. Corporate issuers interested in requesting a 
complimentary copy should be directed here: 
http://wvr.v3 .gmiratings.comlhome/contact-us/company-rating/ 
<http://www3.gmiratings.com/home/contact-us/company-rating/> 

We always encourage corporate issuers and law fhms to utilize one ofour 
subscription options to GMI Analyst so they can efficiently monitor ESG and 
AGR data, events, ratings (the ratings are subject to change monthly and 
quarterly, respectively), and Key Metrics tlu·oughout the year. We have 
approximately 100 corporate issuers who subscribe to GMI Analyst and we work 
with many law flnns (either within the law libral'ies or at the associate level) who 
utilize GMI Analyst as a ESG and fOl'ensic-accounting risk research product. 
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Rule 14a-8 Proposal (FE) gmi' 

. to: 
Daniel M. Dunlap 
01/09/2014 08:52PM 
Hide Details 
From: 

To: "Daniel M. Dunlap" <ddunlap@firstenergycorp.com> 

History: This message has been forwarded. 

Page I of 1 

Mr. Dunlap, Please let me know of specific issues of accuracy with the rule 14a-8 proposal text in order that 
text may be adjusted ifthere is a need. Please also note the text below which was submitted with the rule 
14a-8 proposal. 
Sincerely, 
John Chevedden 

This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15,2004 including 
(emphasis added): 
Accordingly, going forward, we believe that It would not be appropriate for companies to exclude 
supporting statement language and/or an entire proposal in reliance on rule 14a-8(1)(3) In the 
following circumstances: 
• the company objects to factual assertions because they are not supported; 
• the company objects to factual assertions that, while not materially false or misleading, may be 
disputed or countered; 
• the company objects to factual assertions because those assertions may be Interpreted by 
shareholders in a manner that is unfavorable to the company, its directors, or its officers; and/or 
• the company objects to statements because they represent the opinion of the shareholder 
proponent or a referenced source, but the statements are not Identified specifically as such. 
We believe that It Is appropriate under rule 14a-8 for companies to address these objections 
in their statements of opposition. 

See also: Sun Microsystems, Inc. (July 21, 2005). 
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