
UNITED STATES 


SECURITIES AND EXCHANGE COMMISSION 


WASHINGTON, D.C. 20549 


DIVISION OF 
CORPORATION FINANCE 

July 16, 2014 

Erich M. Hellmold 

Kilpatrick Townsend & Stockton LLP 

ehellmold@kilpatricktownsend.com 


Re: 	 Andrea Electronics Corporation 

Incoming·letter dated June 17, 2014 


Dear Mr. Hellmold: 

This is in response to your letter dated June 17, 2014 concerning the shareholder 
proposal submitted to Andrea by Alpha Capital Anstalt. Copies ofall ofthe 
correspondence on which this response is based will be made available on our website at 
http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml. For your reference, a 
briefdiscussion ofthe Division's informal procedures regarding shareholder proposals is 
also available at the same website address. 

Sincerely, 

Matt S. McNair 
Special Counsel 

Enclosure 

cc: 	 Eliezer Drew 

Grushko & Mittman, P.C. 

counslers@aol.com 
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July 16, 2014 

Response of the Office of Chief Counsel 
Division of Corporation Finance 

Re: 	 Andrea Electronics Corporation 
Incoming letter dated June 17, 2014 

The proposal relates to the chairman ofthe board. 

There appears to be some basis for your view that Andrea may exclude the 
proposal under rule 14a-8(f). We note that the proponent appears to have failed to 
supply, within 14 days of receipt of Andrea's request, documentary support sufficiently 
evidencing that it satisfied the minimum ownership requirement for the one-year period 
as required by rule 14a-8(b ). Accordingly, we will not recommend enforcement action to 
the Commission ifAndrea omits the proposal from its proxy materials in reliance on 
rules 14a-8(b) and 14a-8(f). 

Sincerely, 

Matt S. McNair 
Special Counsel 



DIVISION OF CORPORATION FINANCE 
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS 

The Division ofCorporation Finance believes that its responsibility with respect to 
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matter under the proxy 
rules, is to aid those who must comply with the rule by offering informal advice and suggestions 
and to determine, initially, whether or not it may be appropriate in a particular matter to 
recommend enforcement action to the Commission. In connection with a shareholder proposal 
under Rule 14a-8, the Division's staffconsiders the information furnished to it by the Company 
in support of its intention to exclude the proposals from the Company's proxy materials, as well 
as any information furnished by the proponent or the proponent's representative. 

Although Rule 14a-8(k) does not require any communications from shareholders to the 
Commission's staff, the staffwill always consider information concerning alleged violations of 
the statutes administered by the Commission, including argument as to whether or not activities 
proposed to be taken would be violative ofthe statute or rule involved. The receipt by the staff 
ofsuch information, however, should not be construed as changing the staffs informal 
procedures and proxy review into a formal or adversary procedure. 

It is important to note that the staff's and Commission's no-action responses to 
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these 
no-action letters do not and cannot adjudicate the merits ofa company's position with respect to 
the proposal. Only a court such as a U.S. District Court can decide whether a company is 
obligated to include shareholders proposals in its proxy materials. Accordingly a discretionary 
determination not to recommend or take Commission enforcement action, does not preclude a 
proponent, or any shareholder ofa company, from pursuing any rights he or she may have 
against the company in court, should the management omit the proposal from the company's 
proxy material. 



KILPATRICK 	 KILPATRICK TOWNSEND & STOCKTON LLP 

TOWNSEND 	 www.kilpatricktownsend.com 

ATTORNEYS AT LAW Suite 900 607 14th St., NW 
Washington DC 20005-2018 

t 202 508 5800 f202 508 5858 
www.KilpatrickTownsend.com 

direct dial 202 639 4734 
direct fax 202 585 0070 

June 17, 2014 Ehellmold@KilpatrickTownsend.com 

VIA UPS and E-MAIL (shareholderproposals@sec.gov) 

U.S. Securities and Exchange Commission 
Division of Corporation Finance 
Office of the Chief Counsel 
100 F. Street, N.E. 
Washington, D.C. 20549 

Re: 	 Andrea Electronics Corporation 

Commission File No. 1-4324 

Intention to Omit Shareholder Proposal 


Ladies and Gentlemen: 

Pursuant to Rule 14a-8(j) under the Securities Exchange Act of 1934, as amended, and on 
behalf of Andrea Electronics Corporation (the "Company"), we hereby notify the U.S. Securities 
and Exchange Commission (the "Commission") ofthe Company's intention to exclude from its 
proxy statement and form of proxy (the "Proxy Materials") for the Company's 2014 annual 
meeting of shareholders (the "2014 Annual Meeting") the shareholder proposal and supporting 
statement (the "Proposal") submitted to the Company by Alpha Capital Anstalt (the 
"Proponent"). We respectfully request that the staff of the Commission ("Staff') concur in our 
view that the Shareholder Proposal may be excluded from the 2014 Proxy Materials pursuant to 
Rule 14a-8(b) and Rule 14a-8(f)(l) because the Proponent failed to provide the requisite proof of 
continuous ownership in response to the Company's proper request for that information. 

Pursuant to Question C of Staff Legal Bulletin No. 14D (November 7, 2008), we are 
transmitting this letter via electronic mail to the Staff at shareholderproposals@sec.gov. In 
addition, a hard copy of this letter is also being sent via UPS to the address listed above. 

I. 	 Background 

A copy of the Proponent's letter dated May 15, 2014 and related materials, including the 
Proposal, is attached hereto as Exhibit A. The Proposal reads as follows: 

"Resolved: The shareholders of Andrea Electronics Corporation 
("the Company") request that our Board establish a policy (to be 
firmly specified in our charter or bylaws if feasible) of separating 
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the roles of our Chief Executive Officer ("CEO") and Board 
Chairman, so that an independent director who is not serving as an 
executive officer of our Company, serve as our Chairman 
whenever possible. Currently, Douglas J. Andrea is both the 
Chairman of the Board and the Chief Executive Officer of Andrea 
Electronics Corporation." 

The Proponent's letter dated May 15, 2014 included with the Proposal a letter from JH 
Darbie & Co. Inc. ("JH Darbie") dated May 9, 2014. See Exhibit A. The JH Darbie letter 
stated, in pertinent part: "The account currently holds, in streetname, 125,468 shares of Andrea 
Electronics Corp. - ("ANDREA") common stock, which are credited to the account, and has held 
the shares continuously for at least one year as of the date hereof .... " The Proponent also 
included a letter from Apex Clearing dated March 14, 2014. See Exhibit A. The Apex Clearing 
letter stated, in pertinent part: "For the period Jan 1, 2013 thru July 29,2013 the account held 
125,468 shares of Andrea Electronics Corporations ("ANDR")." The Proponent also included a 
letter from Cor Clearing dated May 8, 2014. See Exhibit A. The Cor Clearing letter stated, in 
pertinent part:" ... as of the date hereof, Alpha Capital Anstalt held, and has held continuously 
since July 29, 2013, 125,468 shares of Andrea Electronics Corporations common stock." The 
Proponent's May 15, 2014 submission failed to provide proper verification of the Proponent's 
ownership ofthe requisite number of Company shares for at least one year as ofthe date the 
Proponent submitted the Proposal. In addition, the Company reviewed its stock records, which 
did not indicate that either the Proponent or JH Darbie, the purported "record" holder, was the 
record owner of any shares of the Company's securities. Finally, the Company reviewed The 
Depository Trust Company ("DTC") participant list, which did not indicate that JH Darbie was a 
DTC participant. The Company received the Proposal by Federal Express on May 16, 2014. 

On May 23, 2014, which was within 14 days ofthe date that the Company received the 
Proposal, the Company sent the Proponent a letter notifying it of the Proposal's procedural 
deficiencies as required by Rule 14a-8(f) (the "Deficiency Notice"). In the Deficiency Notice, 
attached hereto as Exhibit B, the Company informed the Proponent of the requirements of Rule 
14a-8 and how it could cure the procedural deficiencies. Specifically, the Deficiency Notice 
included: (i) the ownership requirements of Rule 14a-8(b ); (ii) the type of statement or 
documentation necessary to demonstrate beneficial ownership under Rule 14a-8(b ); (iii) and that 
the Proponent's response had to be postmarked or transmitted electronically no later than 14 
calendar days from the date the Proponent received the Deficiency Notice. 

The Deficiency Notice also included a copy of Rule 14a-8 and referenced Division of 
Corporate Finance guidance with respect to "record" holders and DTC participants. See Exhibit 
B. The Deficiency Notice was delivered to the Proponent via e-mail on May 23, 2014 and via 
UPS on May 27, 2014. See Exhibit C. 

The Company has received no further correspondence from the Proponent regarding 
either the Proposal or proof of the Proponent's ownership of Company securities. 
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As discussed in more detail below, the Proponent did not provide evidence sufficient to 
demonstrate continuous ownership for at least one year as of the date the Proponent submitted 
the Proposal. Instead, the documentation established only that the Proponent held the requisite 
amount of Company securities as of May 8, 2014. 

II. 	 The Proposal May Be Excluded Under Rule 14a-8(b) And Rule 14a-8(f)(l) Because 
The Proponent Failed To Establish The Requisite Eligibility To Submit The 
Proposal 

The Company may exclude the Proposal under Rule 14a-8(t)(1) because the Proponent 
did not substantiate its eligibility to submit the Proposal under Rule 14a-8(b) by providing the 
information described in the Deficiency Notice. Rule 14a-8(b)(1) provides, in part, that "[i]n 
order to be eligible to submit a proposal, [a shareholder] must have continuously held at least 
$2,000 in market value, or 1%, of the company's securities entitled to be voted on the proposal at 
the meeting for at least one year by the date [the shareholder] submit[s] the proposal." Staff 
Legal Bulletin No. 14 specifies that when the shareholder is not the registered holder, the 
shareholder "is responsible for proving his or her eligibility to submit a proposal to the 
company," which the shareholder may do by one ofthe two ways provided in Rule 14a-8(b)(2). 
See Section C.l.c, Staff Legal Bulletin No. 14 (July 13, 2001). In addition, for the purposes of 
Rule 14a-8(b )(2)(i), when the securities are held through the Depository Trust Company 
("DTC"), the Staffhas determined that "only DTC participants should be viewed as 'record' 
holders of securities." Staff Legal Bulletin No. 14F (October 18, 2011). 

Rule 14a-8(f) provides that a company may exclude a shareholder proposal if the 
proponent fails to provide evidence of eligibility under Rule 14a-8, including the beneficial 
ownership requirements of Rule 14a-8(b ), provided that the company timely notifies the 
proponent of the problem and the proponent fails to correct the deficiency within the required 
time. The Company satisfied its obligation under Rule 14a-8 by transmitting to the Proponent in 
a timely manner the Deficiency Notice, which specifically included the information listed above 
and attached a copy of Rule 14a-8. See Exhibit B. 

Staff Legal Bulletin No. 140 (October 16, 2012) ("SLB 140") provides specific 
guidance on the manner in which companies should notify proponents of a failure to provide 
proof of ownership for the one-year period required under Rule 14a-8(b )(1 ). SLB 140 expresses 
"concern[] that companies' notices of defect are not adequately describing the defects or 
explaining what a proponent must do to remedy defects in proof of ownership letters." It then 
goes on to state that, going forward, the Staff will not concur in the exclusion of a proposal under 
Rules 14a-8(b) and 14a-8(t) on the basis that a proponent's proof of ownership does not cover 
the one-year period preceding and including the date the proposal is submitted unless the 
company provides a notice of defect that identifies the specific date on which the proposal was 
submitted and explains that the proponent must obtain a new proof of ownership letter verifying 
continuous ownership of the requisite amount of securities for the one-year period preceding and 
including such date to cure the defect. We view the proposal's date of submission as the date the 
proposal is postmarked or transmitted electronically. 
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In addition, the Staff has consistently granted no-action relief to registrants where 
proponents have failed, following a timely and proper request by a registrant, to furnish the full 
and proper evidence of continuous share ownership for the full one-year period preceding and 
including the submission date of the proposal. See Rockwood Holdings, Inc. (avail. January 18, 
2013) (letter from broker stating ownership for one year as ofNovember 15, 2012 was 
insufficient to prove continuous ownership for one year as ofNovember 29, 2012, the date the 
proposal was submitted); Comcast Corp. (avail. Mar. 26, 2012) (letter from broker stating 
ownership for one year as ofNovember 23, 2011 was insufficient to prove continuous ownership 
for one year as of November 30, 2011, the date the proposal was submitted); International 
Business Machines Corp. (avail. Dec. 7, 2007) (letter from broker stating ownership as of 
October 15, 2007 was insufficient to prove continuous ownership for one year as of October 22, 
2007, the date the proposal was submitted); Sempra Energy (avail. Jan. 3, 2006) (letter from 
broker stating ownership from October 24, 2004 to October 24, 2005 was insufficient to prove 
continuous ownership for one year as of October 31, 2005, the date the proposal was submitted). 

Here, the Proponent submitted the Proposal on May 15,2014. Therefore, the Proponent 
was required to verify continuous ownership for the one-year period preceding and including this 
date, i.e., May 15, 2013 through May 15, 2014. As noted in the Deficiency Letter, neither the 
Proponent nor JH Darbie was listed as a record holder of Company common stock. In addition, 
the JH Darbie letter submitted with the Proposal was dated May 9, 2014, the Apex Clearing letter 
was dated March 14, 2014 and the Cor Clearing letter was dated May 8, 2014 (collectively, the 
"Letters"). As a result, the Letters failed to sufficiently demonstrate that the Proponent 
continuously owned the requisite number of Company shares for the requisite one-year period 
prior to and including the date the Proposal was submitted. Accordingly, the Deficiency Notice 
clearly stated the necessity to prove continuous ownership for the one year period preceding and 
including the date of submission of the Proposal (May 15, 2014). In doing so, the Company 
complied with the Staff's guidance in SLB 14G for providing the Proponent with adequate 
instruction as to Rule 14a-8 's proof of ownership requirements. 

Finally, there is nothing in any of the Proponent's correspondences to the Company 
which can properly cure the defective Apex Clearing letter or the Cor Clearing Letter, since 
statements from a beneficial owner about its own stock ownership cannot, in any event, serve to 
satisfy the Commission's regulatory requirements for independent corroborative proof of 
continuous beneficial ownership. The Staff has made it clear on numerous occasions that 
assertions by a putative beneficial owner as to his/her own stock ownership and/or the required 
holding period for such shares cannot serve to establish the requisite proof of beneficial 
ownership under Rule 14a-8. See International Business Machines Corp. (avail. Dec. 19, 2004) 
(defective broker's letter not subject to post-facto cure when company had timely sent out proper 
request for proof of beneficial ownership which was not timely satisfied); International Business 
Machines Corp. (avail. Jan. 7, 2004) (to same effect); International Business Machines Corp. 
(avail. Jan. 22, 2003; reconsideration denied Feb. 26, 2003) (original broker's letter was stale and 
could not serve to prove beneficial ownership as of the date the proposal was submitted; after the 
fact attempt to cure deemed ineffective). 
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Any further verification the Proponent might now submit would be untimely under the 
Commission's rules. Accordingly, consistent with the precedent cited above, the Proposal is 
excludable because, despite receiving timely and proper notice pursuant to Rule 14a-8(t)(l ), the 
Proponent has not sufficiently demonstrated that it continuously owned the requisite number of 
Company shares for the requisite one-year period prior to the date the Proposal was submitted to 
the Company, as required by Rule 14a-8(b). 

III. 	 Conclusion 

For the reasons outlined above, and without addressing or waiving any other possible 
grounds for exclusion, the Company requests that the Commission Staff concur with our opinion 
that the Proposal in its entirety may be excluded from the Company's 2014 Proxy Materials 
pursuant to Rule 14a-8(b) and Rule 14a-8(t)(1). 

We appreciate your assistance in this matter. If you have any questions or require any 
additional information, please contact me at (202) 639-4734 or by return e-mail. 

We request that you transmit your response by e-mail to me at 
ehellmold@kilpatricktownsend.com. We understand that you can provide your response to the 
Proponent care ofGrushko & Mittman, P.C. via email at counslers@aol.com or in hard copy to 
515 Rockaway Avenue, Valley Stream, New York 11581. 

Very truly yours, 

Erich M. Hellmold 

Enclosure 

cc: 	 Douglas J. Andrea, Andrea Electronics Corporation 
Corisa L. Guiffre, Andrea Electronics Corporation 
Aaron M. Kaslow, Esq., Kilpatrick Townsend & Stockton LLP 
Eliezer Drew, Grushko & Mittman P.C. 
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Exhibit A 




Grusbko & Mittman, P.C. 
Attorneys at Law 

515 Rockaway Avenue 

Valley Stream, New York 11581 


Firm email: counslers@aol.com 212.697.9500 (Telephone) 
Website: www.grushkomittman.com212.697.3575 (Facsimile) 

Edward M. Grushko 
Barbara R. Mittman 
Eliezer Drew -Admitted NYIN] 

Via FedEx and First Class Mail 

May 15, 2014 

ANDREA ELECTRONICS CORPORATION 
65 Orville Drive, 
Bohemia, New York 11716 

Attn: Douglas J. Andrea 

Chairman of the Board and Chief Executive Officer 


Re: Shareholder Proposal for 2014 Proxy Statement 

Dear Mr. Andrea, 

Herewith find a Shareholder Proposal ("Proposal") to be included in the Proxy 
Statement for the 2014 shareholder meeting of Andrea Electronics Corporation (the 
"Company") on behalf of shareholder Alpha Capital Anstalt ("Alpha"). 

In accordance with regulation 14a-8{b)2i under the General Rules and Regulations of the 
Securities and Exchange Act of 1934 (the "Act''), herewith find proof sufficient to satisfy the 
ownership requirement for eligibility to submit a shareholder proposal for consideration at the 
next shareholders meeting of the Company. The Andrea common stock owned by Alpha is held 
in "street name". Herewith find a letters from JH Darbie & Co., Apex Clearing Corporation, and 
Cor Clearing LLC the "record holder" of Alpha's shares attesting to Alpha's ownership. Alpha is 
eligible to submit a shareholder proposal inasmuch as the letter herewith establish that Alpha 
has continuously owned at least $2,000 in market value of Andrea's common stock for at least 
one year prior to the submission of the proposal. 

Pursuant to Regulation 14a-8(b){2) of the Act please be advised that Alpha holds and 
intends to continue to hold, through the date of the meeting, the amount of shares necessary to 
allow Alpha to submit a shareholder proposal. 

I take this opportunity to inform you that pursuant to Regulation 14a-8(f) of the Act, in 
the event the company believes there is a procedural or eligibility deficiency concerning the 

http:www.grushkomittman.com
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proposal, the company must notify Alpha within fourteen calendar days of receiving the 
proposal, and comply with other requirements of the relevant rules and regulations. 

Pursuant to Regulation 14a-8U)(1) of the Act, in the event that the Company intends to 
exclude Alpha's proposal from its proxy materials on substantive grounds, it must file its reasons 
with the Securities and Exchange Commission not later than eighty calendar days before the 
Company files its definitive proxy statement and form of proxy with the Securities and Exchange 
Commission. The Company must simultaneously provide Alpha a copy of such submission. 

Sincerely, 

Grushko & Mittman P.C. 

Eliezer Drew 



1700 Pacific Avenue 
Suite 1400 
Dallas, Texas 75201 
www.apexclearing.com 

March 14, 2014 

To Whom It May Concern: 

This letter is to conftrm that Alpha Capital AG maintained an account with our former 
Introducing Broker Dealer firm JH Darbie that was carried at Apex Clearing Corporation. For 
the period Jan 1,2013 thru July 29,2013 the account held 125,468 shares of Andrea Electronics 
Corporations (''ANDR"). The account no longer holds any shares ofANDR at Apex Clearing 
Corporation due to JH Darbie Terminating their relationship with Apex Clearing Corporation as 
of October 2013. 

The information stated herein does not supercede any information reflected on the customer 
account statements(s). 

Sincerely, 

Brian Gover 
Chief Compliance Officer 
Apex Clearing Corporation. 

Member FINRA, NYSE and 5/PC 

http:www.apexclearing.com


COR Clearing LLC 

MayS, 2014 

To Whom It May Conc~rn: 

This letter is to conflrm that as ofthe date hereof, Alpha Capital Anstult held, and has held continuously 

since July 29, 2013, 125,468 shares of Andrea Electronics Corporations common stock. 

The infonnation stated herein does not supersede c:ny information reflected on the customer account 

statements. 

Sincerely. 

Chris McMillan 

Deputy General Counsel 
COR Clearing LLC 

1200 Landmark Center, Suite 800, Omaha, NE 68102-1916 '(402] 384-6100 
Member FINRA, SIPC 



J H DARBIE &CO., INC. ~ 
Financial Services MEMaER-FINill\-ttsRe .s,Pc 

99 Wall Street, 13th Floor, New York, NY 10005 
Telephone 212~269-7271 Facsimile 212-269-7330 

www.jhdarbie.com 

To Whom It May Concern: May 9, 2014 

Alpha Capital maintains an account with our brokerage firm, JH Darbie & Co., Inc. 
The account currently holds, in street-name, 125,468 shares of Andrea Electronics Corp.
("ANDREA") common stock, which are credited to the account, and has held the shares 
continuously for at least one year as of the date hereof. 

During this time period, Andrea's common stock has never traded below $0.02., 
and therefore the value of Alpha's shares of Andrea's common stock has not been worth 
less than $2,509.36 

Sincerely, 
.., l.' ... ~:.~~~·-~;-: ..-· ·:-. 

.,, ' ~~..... i',J'-e...,!,.;.:_ ___:.... 

_o.hn Catala~ 
) hief Compliance/AML Officer 

·-- _ ••. JH Darbie &.Co. 
99 Wall Street, 13th Floor 
New York, NY 10005 
Phone: 212.269.7271. Ext: 214 
Fax: 212.269.7330 
j.catalano@jhdarbie.com 

mailto:j.catalano@jhdarbie.com
http:2,509.36
http:www.jhdarbie.com


Stockholder Proposal Regarding the Separation of the Roles of Chairman and 
Chief Executive Officer 

Alpha Capital Anstalt, c/o: Grushko & Mittman P.C., 515 Rockaway Avenue, Valley 
Stream, New York 11581, the owner of 125,468 Shares of Common Stock has advised 
the company that it intends to propose a resolution at the Annual Meeting. The proposed 
resolution and the statement in support are set forth below. 

Resolved: The shareholders of Andrea Electronics Corporation (the "Company") 
request that our Board establish a policy (to be firmly specified in our charter or bylaws if 
feasible) of separating the roles of our Chief Executive Officer and Chairman of the 
Board of Directors, so that an independent director who is not serving as an executive 
officer of our Company, serve as our Chairman whenever possible. Currently, Douglas J. 
Andrea is both the Chairman of the Board and the Chief Executive Officer of Andrea 
Electronics Corporation. 

This proposal shall be made to apply at such time as it would not cause to be 
breached any contractual obligations in effect at the time of the 2014 shareholder 
meeting. 

Supporting Statement 

This proposal gives our company an opportunity to follow Securities and 
Exchange Commission Staff Legal Bulletin 14C to cure a Chairman's non
independence. This proposal shall not apply to the extent that compliance would 
necessarily breach any contractual obligations in effect at the time of the 2014 
shareholder meeting. 

The primary purpose of the existence of a Chairman of the Board and Board of 
Directors is to protect shareholders' interests by providing independent oversight of 
management, including oversight and management of a company's Chief Executive 
Officer. Separating the roles of Chief Executive Officer and Chairman of the Board can 
promote greater management accountability to · shareholders and lead to a more 
objective evaluation of our Chief Executive Officer by the Board of Directors. 

An independent board structure will also help the Board of Directors address the 
economic stagnation faced by our company over the last several years. Management 
has had insignificant impact on improving shareholder value over the last several fiscal 
years. An independent Chairman of the Board would have a greater incentive to pursue 
improving shareholder value even at the expense of protecting an entrenched 
management. 

In order to ensure that our Board can provide the proper strategic direction 
for our Company with independence and accountability, we urge a vote FOR this 
resolution. 
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irY~ KILPATRICK KILPATRICK TOWNSEND & STOCKTON LI.P 
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May 23,2014 ehellmold@KilpatrickTownsend.com 

VIA UPS and E-MAIL 

Alpha Capital Anstalt 
c/o Mr. Eliezer Drew 

Grushko & Mittman, P.C. 

515 Rockaway A venue 

Valley Stream, New York 11581 

Dear Mr. Drew: 

On behalf of Andrea Electronics Corp. (the "Company"), we are responding to your letter 
dated May 15, 2014 and received by the Company on May 16, 2014 (the "Stockholder 
Proposal"). 

Pursuant to Rule 14a-8(f) under the Securities Exchange Act of 1934, as amended, the 
Company is hereby notifying Alpha Capital Anstalt ("Alpha Capital") that it has failed to comply 
with the eligibility requirements set forth in Rule 14a-8(b) in that it has failed to properly prove . 
that, at the time Alpha Capital submitted its proposal, it had continuously held at least $2,000 in 
market value, or 1%, of the Company's common stock for at least one year. 

According to the Company's records, neither Alpha Capital nor JH Darbie & Co., Inc. 
("JH Darbie") is a registered holder of the Company's common stock. If neither Alpha Capital 
or JH Darbie are registered holders of the Company's common stock, as you acknowledge when 
you state your shares are held in "street name", Rule 14a-8(b )(2)(i) and (ii) sets forth specific 
requirements that must be met in order for Alpha Capital to prove its eligibility. Specifically, 
Rule 14a-8(b)(2) states that a shareholder must prove its eligibility to the Company in one of two 
ways: (i) by submitting to the Company a written statement from the "record" holder of the 
shareholder's securities (usually a broker or bank) verifying that, at the time the proposal was 
submitted, the shareholder continuously held the securities for at least one year; or (ii) by 
submitting to the Company a copy of a filed Schedule 13D, Schedule 13G, Form 3, Form 4, 
Form 5, or amendments to those documents or updated forms, reflecting the shareholder's 
ownership of the shares as of or before the date on which the one-year eligibility period begins 
and the shareholder's written statement that he or she continuously held the required number of 
shares for the one-year period as of the date of the statement. In both instances the shareholder 
must also include a written statement that it intends to continue ownership of the shares through 
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Mr. Eliezer Drew 
Page 2 
May 23,2014 

the date of the meeting of shareholders. Please refer to the specific language of Rule 14a-8(b ), 
which we have attached for your reference. 

Further, guidance of the Division of Corporate Finance of the Securities and Exchange 
Commission has made clear that, for purposes of Rule 14a-8(b )(2)(i), only securities 
intermediaries that are The Depository Trust Company ("DTC") participants, or affiliates of 
DTC participants, are considered "record" holders of securities that are deposited at DTC. 
Although you assert JH Darbie is the "record holder" of the shares, JH Darbie is not listed on the 
DTC's own participant list. As JH Darbie is not listed on the DTC's patiicipant list and does not 
appear to be a "record" holder of the shares, Alpha Capital will need the requisite proof of 
ownership pursuant to Rule 14a-8(b)(2) from the DTC participant through which the securities 
are held. 

In addition, the letters from Apex Clearing Corporation and COR Clearing LLC, both of 
which are DTC participants, included with the Stockholder Proposal do not constitute sufficient 
proof of ownership as they do not verify Alpha Capital's continuous ownership of the 
Company's securities for the entire one-year period preceding and including the date that the 
Stockholder Proposal was submitted {May 15, 2014). In order to cure this defect, Alpha Capital 
must obtain and provide a new proof of ownership letter from the "record" holder, as discussed 
above, of Alpha Capital's securities, verifying continuous ownership of the requisite amount of 
securities for the one year period preceding and including the date of submission of the 
Stockholder Proposal (May 15, 2014). 

If Alpha Capital intends to remedy this deficiency, as required by Rule 14a-8(f), Alpha 
Capital's response to this letter must be postmarked, or transmitted electronically, no later than 
14 days from the date of receipt of this letter. 

Very truly yours, 

Erich M. Hellmold 

cc: 	 Douglas J. Andrea, Andrea Electronics Corporation 
Corisa L. Guiffre, Andrea Electronics Corporation 
Aaron M. Kaslow, Esq. 

US2008 5648407 I 
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the Commission nml fumished to the registrant, confuming such holder's beneficial ownership; 

and 


(2) Provide the registrant with an affidavit, declaration, affirmation or'other similar document 

provided for under applicable state law identifying the proposal or other corporate action that will 

be the subject of the security holder's solicitation or communication and attesting that: 


(i) The security holder will not use the list information for 11oy purpose· other than to solicit 

,qecurity holders with respect to the same meeting or action by consent or authorization for which 

the registrlllit is soliciting or intends to solicit or to communicate wlth security holders with respect 

to a solicitation commenced. by ti1e registrant; lllid 


(ii) The security holder will not disclose such information to any per~on other than a beneficial 

owner for whom the request wa~ made and an employee or agent to the extent necessary to 

effectuate the communication or solicitation. · 


(d) The security holder shnll not use the information fumishoo by the registrant pursuant to 

paragraph (a)(2)(ii) of this section for My purpose other than to solicit security holders with respect 

to the same meeting or action by consent or authorization for which th<: registrant is soliciting or 

intends to· solicit or to communicate with security holders with respect to a solicitation commenced 

by the registrant; or disclose such information to any person other than an employee, 11gent, or 

beneficial owF!er for whom a request was made to the extent necessary to effectuate the commu· 

nication or soiicitatlon, The security holder shall return the lnfonnation provided pursuant to 

paragr·aph (a}(2)(ii) of this section and shall not retain nny copies thereof or of any information 

derived from ~uch information ~ftcr tile termination of the solicitation. 


(e) The security holder shall reimburse the reasonable expenses incurred by the registrant in 

performing the acts requested pursu~nt to paragraph (a) of this section. · 


Note 1 to § 240.14a-7. Reasonably prompt methods of distribution to security holders 

may be used insteud of mailing. lfan alternative distribution method is vhosen, the costs of that 

method should be con~idered where necessary rather than the costs of mailing. 


Note 2 to§ 240.14a-7. When proViding the information required by§ 240,14a·7(a)(l)(ii), 

if the registrant has receivoo affmnative written or implied consent to delivery of a single copy 

of pro11y materials to a shared address in accorcWlce with § 240. 14a-3(c)(l), it sha!l exclude 

from the number of record holders those to whom it does not have to deliver a separate proxy 

statement, 


Rule 14a-8. Shm'eholdcr Proposals. 

Tbis section· addresses when a company must Include a shareholder's proposal in its proxy 
statement and identify the proposal in its f6tm of proxy when.the company holds an annual or 
special meeting of shareholders. In sununary, in order to have your shareholdyr proposal includoo 
on a company's proxy card, and inciuded along with any supporting statement in its proxy state
ment, you must be eligible and follqw certain procedures. Und~r a few specific circnmstanceH, the 
company is permitted to exclude your proposal, but only after submitting its reasons to the 
Commission. We structured this sectioi1 in a question-and-answer format·so that it is easier to 
understand. 'lhe references to "you" are to a shareholder seeking to submit the proposal. 

(!I) Question 1: What iJJ a pl'oposnl? \ 

A shareholder proposal is your reyommcndatlon or requirement that th~ company and/o;its board l. 
of directors take action, wWch you intend to present at a meeting of the company's shareholders. Your 
proposal should state as clearly as pos~ible the course ofaction that you believe the complllly should 
follow. If your proposal is placed on the company's pro11y card, the company must also provide in the 
form of prol<-y means for shareholders to spcclfy by boxes a choice between approval or. disapproval, or 
abstention. Unless oth(lrwise indicated, tile word "proposal" as used in this section refers both to your 
proposal, lllid to your corresponding statement in support of your proposal (if any). 
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(b) Question 2: Who Is eligible tu submit a proposal, And how do I ·demoustrate· to the 
company that I am eligible? 

(1) Iu order to be eligible to submit a proposal, you must have continuously held at least 
$2,000 in market value, or 1%, of the company's securities entitled to be voted on· the proposal at 
the meeting for at least one year by the date you submit the proposal. You must continue tO hold 
those securities through the date of the meeting. 

(2) If you are the registerc<!.holder of your securities, whlch means that your name appears in 
the company's records as a shareholder, the company can verify your eligibility on its own, 
although you will still have to provide the company with a wrllten statement that y0\1 intend to 
continue to hold the securities through the date of the meeting of sltareholders. However, if like 
mimy shareholders you are not a registered holder, the company likely does not know that you are a 
shareholder, or how mru1y shares you own. In th.is case, ut the time you S\lbmit your proposal, you 
must prove your eligibility to the company in one of two ways: 

(i) The ftrst way is to subm.lt to the company a written statement from the "record" holder of 
your securities (usually a broker or bank) verifying that, nt the time you submitted yonr proposal, 
you continuously held the sectnities for at least one year. You must also incl\lde your own written 
statement that you intend to continue to hold the securities till'ough the date of tho meeting of 
shareholders; or 

(ii) The second way to prove ownership applies only if. you have flled a Schedule nD, 
Schedule 130, Form 3, Form 4 and/or Form 5, or amendments to those documents or updated 
forms, reflecting your ownership of the shares as of or before the date on which the one-year 
eligibility period begins. If you have ftled one of these documents with the SEC, you may dem
onstrate your eligibility by submitting to the company: . ' . 

(A) A copy of the schedule and/or form, and any subs.equent amendments repottlng a change 
in your ownership level; 

(B) Your written statement thut you continuousiy lield the required number of shares for the 
one.-year period as of the dato of tile statement;. and 

. (C) Your written statement that you intend to continue ownership of the shares through the 
date of the company's annual or special meeting .. 

(c) Question 3:. How many proposnls may I submit? 

Each shareholder may submit no more than one proposal to u company for a· particular 
shareholders' meeting. 

(d) Question 4: How long·can my proposal be? 

The proposal, including any accomp~nying sur>porti.Dg statement, may not exceed 500 words. 

(e) Question 5: What is the deadline for finbmitting a proposal? 

(1) If you !\1"0 submitting y<;mr proposal for .the.coxppany's annual meeting, you can in most 
cases f1nd the deadline in last .Year's proxy statement. How~ver, if the company did not hold nn 
ann\1al meeting last year, or has changed the date of its meeting for Uris year more thun 30 days 
from last year's meeting, you can usually find t11e deadline in one·-of·the compaiiy's·quarterly 
repo~ on Form 10-Q (§.219.308a of thi~ chaJ;!ter), qr in shareholder ~p.o$ of investment com
panies )llli\er § 270.30d-1 of~ chapter of tl,!e mve~tment Company Act of 1940, In.order to avoid 
controversy, shareholders should submit their proposals by m~ns, including electronic means, that 
IX?rmit them to prove the dute of deliv.ery. · · 

(2) The deadline is calculated in the following mlinner if the proposal is submitted for a 
regularly scheduled rumual meeting. The proposal must be received at the' company's principal 
executive offices not less than 120 calendar days before the·date of the· company's proxy statement 
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released to shareholders in coll!lection with the previous ye~tr's annual meeting. However, if the 
company did not hold nn aMnal meeting the previous year, or if the date of this year's all!lnal 
meeting has been changed by more than 30 days from the date of tiw previous year's meeting, then 
the deadline is a reasonable time before the company begins to print and sendits proxy materials. 

(3) Xf you are submitting your proposal for a meeting of shareholders other than a regularly 
scheduled annual meeting, the deadline is a reasonable time before the company begins to print and 
s~d its proxy materials. 

(f) Question 6: Wl1at lf l fall to follow one of the eligibility or procedural requirements 
explnlncd In answers to Questions 1 tlirongl1 4 of this Rule 14a·8'! 

(1) Tht~ c:ompany may exclude your proposal, but only after It has notified you of the problem, 
and yon have f<lileu adequately to correct it. Within 14 calendar days of receiving your proposal, the 
company must notify you in writing of any procedural or eligibility deficiencies, as well as of the 
time frame for your response. Your response must be postmarked, or transmitted electronically, no 
Iuter than 14 days from the date you received the company's notification, A company need not 
provide you such notice of a deficiency if the deficiency cnnnot be remedied, such as if you fail to 
submit a proposal by the company's properly determined deadline. lf the company intends to 
exclude the proposal, it will later have to muke a subrnission under Rule 14a-8 and provide you with 
a copy under Question 10 below, Rule 14a-8(j), 

(2) Xf you fail in your promise to hold the required num~er of securities through the date of the 
meeting of shareholders, then the company will be pem1itted to exclude all of your proposnls from 
Its proxy materials for Hny meeting held in the following two calendar years. 

(g) Question 7: Who has the burden of persuading the Commission Ol' its staff that my 
proposal can be excluded? 

Except as otherwise noted, the burden is on the company to demonstrate that it is cntitk.d to 
exclude a proposal. 

(h) Question 8: Must I appear personally at IJ1e shareholders' meeting to present the 
proposal'! 

(I) Bither you, or your ropresentative who is qualified under state law to present the proposal 
on your behalf, must attend t11e meetiug to present the proposal. Whether you attend the meeting 
yourself or send a qualified representative to the meeting in your place, you should make sure that 
you, or your representative, follow the proper state law procedures for attending t11e meeting and/or 
presenting your proposal. 

(2) If the company holds its shareholder meeting in whole or in part via electronic m.edia, ami 
the company permits you or your representative to present your proposal via such media, then you 
may appear tiJiough electronic media rather than traveling to the meeting to appear in person. 

(3) Xf you or your qualified representative frul to apperu· and present the proposal, without good 
cause, the company will be permitted to exclude aU of your proposals from its proxy materials for 
any meetings held ln the following two calendar years. 

(i) Question 9: If l have complied with the procedural requirements, on what other bases 
may 11 company x:cly to exclude my prpposal.1 

(1) Improper U11der Smte Law: If the proposal is not·11 proper subject fo~ action· by share
holders under the laws of the jurlsdictio~ of 'the company's organization; · 

Note to Paragraph (1)(1): Depending on the subject matter, some proposals are not 
considered proper under state law if they would bl.l binding on the company if approved by 
stuueho!ders. In our experience, most proposals tllat are cast as recommendations or requests 
that the board of directors take speclfied action are proper under state .law. Accordingly, we 
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will assume that a proposal drafted us a recommendation or suggestion ls proper unless the 
company demonstrates otherwise. 

(2) Violati<m ofLaw: If the proposal would, if implemented, cause the company to violate any 
state, federal, or foreign law to which it is subject; 

Note to Paragraph (i}(Z): We will not apply this basis for exclusion to pennit exclusion of 
a proposal on grounds that it would violate foreign law if compliance .with the foreign law 
would result in a violation of any state or federal law. 

(3) Viowtion ofPro>.-y Rules: If the proposal or supporting statement is contrary to any of the 
Commission's proxy mles, including Rule 14a-9, which prohibits mntedally false or misleading 
staltments in proxy soliciting materials; 

(4) Personal Grievance; Special Interest: If the proposal rt:lates to the redress of a personal 
claim or grit:vance against the company or any other person, or if it is designed to result in a 
benetH to you, or to fut1her a personal interest, which is not shared by tl1e other shareholders at 
large; · 

(5) Relevance: If the proposal rchites to operations which account for less than 5 pf:lrcent of the 
company's total assets at the end of its most recent fiscal year, and f<>r less than 5 percent of its net 
earnings and gross sales for its most recent fiscal year, and is not otherwise significantly related to 
the company's business; 

(6) Absence of Power/Autllority: If the company would lack the power or authority to im
plemeut the proposal; 

(7) Management Functions: If the proposal deals with a matter relating to the company's 
ordinary btlslness opcrutions; 

(8) Director Elections: If the proposal: 

(i) Would disqualify a nominee who is standing for election; 

(!i) Would remove a director from office before his or her term expired; 

(iii) Questions the competence, business judgment, or character of one or more nominees or 
directors; · 

-.-' 

(iv) Seeks to include a specific individual· in the company's proxy materials for election to the 
board of directors; or 

(v) Otherwise could affect the outcome of the upcoming election of directors. 

(9) Conflwts witll Compauy's Proposal: Tf the proposal directly conflicts with one of the 
company'~ own proposals to be submitted to sharcholdern at the .same meeting;. · 

Note to Paragraph (i)(9}: A company's subrois~ion to the Commission under this Rule 
14a-8 ~hould specify the points of conflict with the cqrnpany's proposal. 

(10) Snbst~mtiaUy lmpleme11ted: If the compaiiy has already· substantially. Implemented the 
proposal; 

Note to Paragraph (i)(JO): A company may exclude a shareholder proposal that would 
provide an advisory vote or seek future advi~ory votes to approve. the compensation of 
executives as disclosed.pursuant to Item 402 of Regulation S··K (§ 229.402 of this chapter) or 
any successor to Item 402 (a "say-on-pay vote") or thut relates to the frequency of say-on-pay 
votes, provided that in the most recent shareholder vote required by § 240.14a"21(b) of this 
chapter a single year (I.e., one, two, or three years) 'received approval of a majority' of votes· 
cnst on.the matter and the company ha~ adopted a policy on the frequency of' say-on-pay votes 
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that is consistent with the choice of the majority of votes cast in the most recent shareholder 
vote required by § 240.14a-21(b) of this chapter. 

(11) Duplication: If the proposal substantially duplicates another proposal previously sub· 
mitted to the company by another proponent that will be included in the company's proxy materials 
for the same meeting; 

(12) Rembmlssio11s: If the proposal deals with substantially the same subject matter as 
another proposal or proposHls that has· or have been previously included in the company's proxy 
materials within the preceding 5 calendar years, a company may exclude· it from its proxy 
materials for any meeting held within 3 calendar -years of the last time it was included if the 
proposal received: 

(i) Less than 3% of the vote if proposed once within the preceding 5 calendar years; 
i' 

(ii) Less than 6% of the vote on its last submission to shareholders if proposed twice previously 
within the preceding 5 calendar years; or 

(iii) Less than 10% of the vote on its lust submission to shareholders if proposed tln·ee times or 
more previously within the preceding 5 calendar years; and 

(13) Specific Amormt ofDivideruls: If the proposal relates to specific amounts of cash or stock 
dividends. 

(j) Question 10: What procedures must the company follow If it Intends to exclude my 
proposal? 

(l) Ifthe company intends to exclude a proposal from its proxy materials, it must file its reasons 
with the Commission no later than 80 calendar days before it files its defmitivc proxy statement and 
form of proxy with the Commission. 11Ic company must simulta.neously provide you with a copy of its 
submisHion. The Commission staff may permit the company to mm<e its submission later than 80 days 
before the company files its defmitive proxy statement and form of proxy, if the company demonstrates 
good cause for missing the deadline. 

(2) The company muBt file six paper copies of the following: 

(i) The proposal; 

(ii) An explanation of why the company believes that it may exclude tl1e proposal, which 
should, if possible, refer to the most recent applicable mnhority, such i\8 prior Division letters issued 
under the rule; nnd · · 

(iii) A supporting opinion of counsel when such reasons are based on matters of state or 
foreign Jaw. 

(k) Question U: May I submit my owit statement to the Commission responding to the 
company's arguments? 

Yes, you may submit a response, but it is not required. Yo\1 should try to submit any response 
to us, with a copy to the company, as soon as possible after the company makes its submission. This 
way, the Commission staff will have time to consider fully your submission before it issues its 
response. You should submit six paper copies of your response. · · 

(1) Question 12: If the company includes my shareholder proposal In lts proxy materials, 
what information about me must it include along witb the proposal itself? 

(1) The company's proxy statemept must Include your name and address, as well as the 
number of the company's voting securities that you hold. However, instead of providing that 
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ipformation, the company may Instead include n statement that it will provide tl1e lnfonnation to 

shareholders promptly upon •·eceiving an oral or written request. 


(2) The compnny is not responsible for the contents of your proposal or supporting statement. 

(m) Question 13: What can I do if the company includes in its prox:y sbltement reason~ 

why it believes shareholders should not vote in favor of my proposPI, amli disagree with some 

of its smtement~? · 


(I) The company may elect to include in its proxy statement reasons why it believes shareholders 

should vote against your proposal. The company is allowed t.o make arguments reflecting its own point 

of view, just as you may express your own point of·view in your proposul's supp01tiug statement. 


(2) However, if you believe that the company's opposition to your proposal contains materially 

false or misleading statements th,at may violate our anti-fraud mle, Rule 14a-9, you should promptly 

send to the Commission staff and the company a letter explaining the reasons for your view, along 

with a copy of the company's sta'tements opposing your proposal. To the extent possible, your letter 

should include specific factual infonnation demonstrating the inaccuracy of the company's claims. 

Time p~nnltting, you may wish to try to work out your differences with the company by yourself 

before contacting the Commission staff. 


(3) We require the company to send you a copy of its stntements opposing your proposal 

before it sends its proxy materials, so that you may bring to our attention any materially false or 

misleading stat~.meots, under the following timeframes: 


(i) If our no-actlon response requires that you make revisions to your proposal or supporting 

statement as a condition to requiring the company to include it in its proxy materials, the1i the 

company must provide you with a copy of its opposition statements no later than 5' calendar days 

uftl)r the company receives a copy of your revised proposal; or 


(ii) In all other cases, the company must provide you with a copy of its opposition statements 

no later than 30 calendar days before it files definitive copies of its proxy statement und fonn of 

proxy under Rule 14a-6. 


Rule 14a-9. False or Misleading $tatements. 

(a) No solicitation subject to this regulation shall be made by means of any proxy statement, 
fonn of proxy, notice of meeting or other communication, written or oral, containing any statement 
which, at the time and in the light of the circumstances under which it is made, Is false or 
misleading with respect to any material fj!Ct, or which.oinits to state any material fact necessary in 
order to make the statements therci4 not false or misleading or necessa1y to correct any statement in 
any earlier communication with respect to the solicitation of a proxy for the same meeting or 
subject matter which has become false or misleading. 

(b) The fact that a proxy stutemcnt, fonn of proxy or other soliciting material has been filed 
witl1 or examined by the Commission shall not be deemed a finding by the Commission that such 
material is accurate or complete or not false or misleading, or that the Commission has passed upon 
the merits of or approved any statement contained therein or any matter to be acted upon by security 
holders. No representation contrary to the foregoing shall be made. · 

(c) No nominee, nom,lnutiog ·shareholder or uon'Iiuating shareholder group, or any member 
thereof, shall cause to be included in a registrant's proxy materials, either pursuant to the Federal proxy 
mles, an applicable state or foreign law provision, or a registrant's governing documents as they relate 
to including shareholder nominees for director in a registrant's proxy materials, include in a notice on 
$chedulc 14N (§ 24D.l4n-101), or include in any otller related conunwJication, any statem~nt which, at 
the time and in the light of the circumstances under which It is made, is false or misleading with respect 
to any material fact, or which omit.'l to state any matedal fact necessary in order to make the statements 
t11erein not false' or misleading or necessary to correct any statement in any earlier coimnunicatiou with 
respect to a solicimtion for the same meeting or subject matter which has become false or misleading. 
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Hellmold, Erich 

From: Hellmold, Erich 
Sent: Friday, May 23, 2014 5:53 PM 
To: Eli@grushkomittman.com; counslers@aol.com 

Cc: Kaslow, Aaron 
Subject: Andrea Electronics Corp. - Response to letter dated May 15, 2014 

Attachments: Andrea Electronics Response to Letter Dated May 15 2014.pdf 

Mr. Drew, 

On behalf of Andrea Electronics Corp. (the "Company"), attached please find the response to your letter dated 
May 15, 2014 which was received by the Company on May 16,2014. A copy ofthe attached letter is also being 
overnighted to your attention. 

Thank you. 

Erich Hellmold 
Stockton 

Suite 900 1607 '14th NW I DC 20005··2018 
office 202 639 4734 1 cell 631 872 33tiB 1 fax 202 585 0070 
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