
UNITED STATES
 
SECURITIES AND EXCHANGE COMMISSION
 

WASHINGTON, D.C. 20549-0402
 

DIVISION OF 
CORPORATION FINANCE 

January 4,2011 

C. Thomas Keegel 
General Secretary-Treasurer 
International Brotherhood of Teamsters 
25 Louisiana Avenue, NW 
Washington, DC 20001 

Re: Navistar International Corporation 
Incoming letter dated December 20, 2010 

Dear Mr. Keegel:
 

This is in response to your letter dated December 20, 2010 concerning the 
shareholder proposal submitted to Navistar by the Teamsters General Fund. We also 
have received a letter from Navistar dated December 28,2010. On December 8, 2010, 
we issued our response expressing our informal view that we would not recommend 
enforcement action tò the Commission ifNavistar omitted the proposal from its proxy 
materials in reliance on rule 14a-8(i)(10). 

We have reconsidered our position. Upon reconsideration, we are unable to 
concur in Navistar's view that it may exclude the proposal under rule 14a-8(i)(10). The 
proposal urges the board to adopt a policy of obtaining shareholder approval for future 
severance agreements in which the company contemplates paying out more than two 
times the sum of an executive's base salar plus bonus. The proposal does not request a 

shareholder vote on severance agreements already entered into and disclosed pursuant to 
Regulation S-K. We note that Navistar does not appear to have a policy of 

having to obtain shareholder approval for future severance agreements. Accordingly, we 
do not believe that Navistar may omit the proposal from its proxy materials in reliance on 

Item 402 of 


rule 14a-8(i)(10).
 

 
Thomas J. Kim 
Chief Counsel & Associate Director 

cc: Cur A. Kramer
 
Corporate Secretar
 

Navistar International Corporation
 
4201 Winfield Road
 
Warenvile, IL 60555
 



































  
 

 
 
  

 
 
 

 
 

 

 

 
 

 

 

 

 

 

December 20, 2010 

Via first-class mail and electronic Mail (shareholderproposals@sec.gov) 

Ms. Elizabeth Murphy, Secretary 
U.S. Securities and Exchange Commission 
Office of the Chief Counsel 
100 F Street, N.E. 
Washington, D.C. 20549 

Re: Appeal Of Teamsters General Fund From No-Action Determination 
Regarding Shareholder Proposal Submitted By The Fund To Navistar 
International Corporation 

Dear Secretary Murphy: 

The Teamsters General Fund (the “Fund”) hereby requests that the Commission 
exercise its discretion under 17 C.F.R. § 202.1 (d) and review a determination by the 
Division of Corporation Finance (the “Staff”) that Navistar International Corporation 
(“Navistar” or “Company”) may exclude from its proxy materials a shareholder 
proposal (the “Proposal”) submitted by the Fund based on Navistar’s argument that 
the Proposal, which seeks shareholder approval of certain future severance 
agreements, has been substantially implemented by the Company’s decision to 
include its existing severance agreements among the disclosures that will be subject to 
the Company’s say-on-pay vote pursuant to Section 14A(a) of the Securities 
Exchange Act of 1934. 

The Staff’s determination involves a “matter[s] of substantial importance,” as 
required by 17 C.F.R. § 202.1 (d) because it: 

mailto:shareholderproposals@sec.gov
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(a) breaches the Congressional mandate in the Dodd-Frank Wall Street Reform 
and Consumer Protection Act (“Dodd-Frank Act”) that its provisions relating to 
shareholder approval of executive compensation and golden parachute compensation 
not be construed to limit the ability of shareholders to make proposals for inclusion in 
proxy materials related to executive compensation;  

(b) contravenes the Commission’s own proposed rule implementing the 
provisions of the Dodd-Frank Act  relating to shareholder approval of executive 
compensation and golden parachute compensation; and, 

(c) presents an important issue regarding the interactions of newly mandated 
advisory votes on executive compensation and shareholder proposals on more narrow 
topics. 

Background 

The Proposal 

The Proposal requests that Navistar’s Board of Directors “adopt a policy of 
obtaining shareholder approval for future severance agreements with senior 
executives that provide benefits in an amount exceeding 2.0 times the sum of the 
executive’s base salary plus bonus.” (emphasis added)  The Proposal defines 
“severance agreements” as including “any agreements or arrangements that provide 
for payments or awards in connection with a senior executive’s severance from 
Navistar, including employment agreements; retirement agreements; change in control 
agreements; and agreements renewing, modifying or extending such agreements.” 
The Proposal defines “benefits” as including “lump-sum cash payments (including 
payments in lieu of medical and other benefits); the payment of any ‘gross-up’ tax 
liability; the estimated present value of periodic retirement payments; equity and the 
accelerated vesting of equity; fringe benefits; and consulting fees (including 
reimbursable expenses) to be paid to the executive.”  

The Staff Determination 

By letter dated October 26, 2010, (the “No-Action Request”), Navistar asked 
the Staff to advise that it would not recommend enforcement action if Navistar 
excluded the Proposal from its proxy statement to be sent to shareholders in 
connection with the Company’s 2011 annual meeting of shareholders.  Navistar relied 
on Rule 14a-8(i)(10) as the basis for exclusion, contending that the Proposal has been 
substantially implemented because the Company intends to take advantage of the 
exception from a separate shareholder “say-on-golden parachutes” requirement under 
the Dodd-Frank Act by voluntarily including potential payments upon termination or 
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change-in-control in existing agreements or plans in the disclosures subject to its say-
on-pay proposal.  

By letter dated November 8, 2010, (the “Fund’s Response”), the Fund disputed 
Navistar’s characterization of the Proposal as substantially duplicative of the 
Company’s own say-on-pay proposal.  The Fund explained that the Proposal seeks 
shareholder approval of certain future severance agreements with senior executives, 
while the Company’s say-on-pay proposal would include existing—not future— 
severance agreements with senior executives and would be a referendum on the 
totality of Navistar’s compensation program, which is an inherently different proposal 
with a different objective.  The Fund argued that adopting a policy of obtaining 
shareholder approval for certain future severance agreements, as requested by the 
Proposal, is profoundly different from giving shareholders a vote every one to three 
years on the entirety of the Company’s existing executive compensation practices. 
The Fund also pointed to the Commission’s proposed rule implementing Section 951 
of the Dodd-Frank Act, which makes clear that the required shareholder advisory 
votes on executive compensation and golden parachute compensation may not be 
construed to limit the ability of shareholders to make proposals for inclusion in proxy 
materials related to executive compensation. (See Exchange Release No. 34-63124)  

In a letter dated December 8, 2010, (“Navistar International Corp.”), the Staff 
found “some basis” for Navistar’s view that the Proposal could be excluded under 
Rule 14a-8(i)(10).  The Staff noted Navistar’s representation that it will disclose in its 
2011 proxy statement and in future annual meeting proxy statements its existing 
severance agreements with named executive officers pursuant to Item 402 of 
Regulation S-K, including Item 402(j) and proposed Item 402(t), and that such 
existing agreements will be subject to Navistar’s say-on-pay resolutions pursuant to 
Section 14A(a) of the Securities Exchange Act of 1934. 

We believe the Staff misconstrued the Proposal’s “essential objective,” which 
is separate shareholder approval of certain future severance agreements with senior 
executives, and therein misapplied Rule 14a-8(i)(10).1  Adopting a policy that affords 
shareholders the opportunity to weigh in when Navistar contemplates paying out more 
than two times the amount of an executive’s salary and bonus in severance is entirely 
different than including existing severance agreements in the Company’s substantially 
broader say-on-pay vote.  

1 Substantial implementation under Rule 14a-8(i)(10) requires a company’s actions to have 
addressed the proposal’s “essential objective” satisfactorily. See Exchange Act Release No. 
20091. 
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Furthermore, we believe that the Staff’s determination defies the Congressional 
mandate that the Dodd-Frank Act’s requirements concerning shareholder advisory 
votes on executive compensation and golden parachute compensation (subsections (a) 
and (b) of Section 951 of the Dodd-Frank Act) not be construed to restrict 
shareholders’ ability to make proposals for inclusion in proxy materials related to 
executive compensation.  The Staff ignored the Dodd-Frank Act’s explicit legislative 
intent and limited shareholders’ ability to seek separate shareholder approval of 
certain future severance agreements with senior executives based solely on Navistar’s 
intent to comply with, and take certain exceptions provided in, the Dodd-Frank Act. 

We believe it is critical that the Commission weigh in on Navistar International 
Corp., to show clarity to investors.  The subject of mandatory shareholder advisory 
votes on executive compensation and golden parachute compensation has dominated 
legislative sessions for several years, and the legislative intent has been clear that 
these advisory votes must not preclude shareholders from taking separate action on 
specific elements of executive compensation.  Indeed, the Dodd-Frank Act makes 
explicit that the advisory votes on executive compensation and golden parachute 
compensation “may not be construed. . . to restrict or limit the ability of shareholders 
to make proposals for inclusion in proxy materials related to executive 
compensation.” (Subsection (c)(4) of Section 951 on page 525 of the Dodd-Frank 
Act) Navistar International Corp., defies this mandate. 

Analysis 

Navistar’s Proposed Say-On-Pay Proposal Does Not Implement The Proposal’s 
Essential Objective 

The Proposal requests that Navistar “adopt a policy of obtaining shareholder 
approval for future severance agreements with senior executives that provide benefits 
in an amount exceeding 2.0 times the sum of the executive’s base salary plus bonus.” 
(emphasis added)  The supporting statement further explicates the Proposal’s intent 
that shareholders “be heard when a company contemplates paying out more than two 
times the amount of an executive’s salary and bonus,” and that “shareholders should 
have the right to vote on golden parachute agreements before they are ratified.” 
(emphasis added)  We respectfully submit that the Proposal’s clear intent is for 
shareholders to have an opportunity to vote separately on future severance agreements 
that would pay out an amount more than two times an executive’s base salary plus 
bonus. 

Navistar’s argument that it intends to include its existing severance agreements 
with senior executives in the disclosures subject to its say-on-pay vote is completely 
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irrelevant.  First of all, Navistar’s existing severance agreements are not part of the 
Proposal’s essential objective, which concerns certain future severance agreements. 
Indeed, in the No-Action Request Navistar acknowledges that “the Company’s Say-
on-Pay Proposal only submits existing severance agreements to shareholders for 
approval, while the Proposal contemplates approval for future severance agreements.” 
(emphasis added)  Navistar does not find this difference to be meaningful.  On the 
contrary, this difference is profound.  Giving shareholders the opportunity to vote on 
certain future severance agreements affords them the chance to weigh in before an 
agreement is ratified and when the terms of the agreement may still be altered—a 
provision that the Fund believes may induce restraint when parties negotiate such 
agreements.  Under Navistar’s proposed say-on-pay practice, an executive could 
potentially enter into and cash out on a severance agreement not connected with a 
change in control before that agreement was ever among the disclosures subject to a 
say-on-pay vote. 

Secondly, an advisory vote on the entirety of the Company’s existing executive 
compensation practices is completely different from the Proposal, which seeks a 
separate shareholder referendum on certain future severance agreements.  Indeed, the 
essential objectives of the Proposal and Navistar’s proposed say-on-pay proposal are 
poles apart. When shareholders cast their say-on-pay votes they will be passing 
judgment on the totality of a company’s compensation practices and how those 
practices are tied to performance. This will involve examining a variety of 
compensation disclosures, components, and philosophies, including: 

•	 What are the objectives of the company’s compensation programs? 
•	 What is the compensation program designed to reward? 
•	 What is each element of compensation? 
•	 Why does the company choose to pay each element? 
•	 How does the company determine the amount (and, where applicable, the 

formula) for each element? 
•	 How do each element and the company’s decisions regarding that element 

fit into the company’s overall compensation objectives and affect decisions 
regarding other elements?2 

Navistar’s proposed say-on-pay vote will, therefore, reflect shareholders’ general 
support or opposition for the Company’s existing compensation program as a whole— 
not shareholders’ explicit approval or disapproval of certain future severance 
agreements being contemplated by Navistar, which would not even be a part of 

2 Exchange Release No. 34-63124 
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Navistar’s proposed say-on-pay vote.   

Furthermore, even if Navistar planned to include a future severance agreement 
policy as part of the disclosures subject to its proposed say-on-pay vote, such proposal 
would still have a completely different objective than the Proposal—the Company’s 
say-on-pay vote being an up or down vote at least once every three years on the 
entirety of Navistar’s executive compensation program, the Proposal being a distinct 
referendum on future severance agreements with executives that would pay out more 
than two times salary and bonus.  Indeed, it is very probable that shareholders would 
cast different votes on the Company’s proposed say-on-pay proposal (regardless of 
whether it were to incorporate a future severance agreement policy as well as existing 
severance agreements) and the Proposal.  

Navistar International Corp. Defies The Congressional Mandate That The Dodd-
Frank Act May Not Be Construed To Restrict Or Limit Shareholders’ Ability To 
Make Executive Pay Proposals 

Subsection (c) of Section 951 of the Dodd-Frank Act makes explicit that the 
newly required shareholder advisory votes on executive compensation and golden 
parachute compensation must not be construed to preclude shareholders from making 
executive pay-related proposals in company proxy materials: 

(c) RULE OF CONSTRUCTION.—The shareholder vote referred to in 
subsections (a) and (b) shall not be binding on the issuer or the board of 
directors of an issuer, and may not be construed— 

. . . 
(4) to restrict or limit the ability of shareholders to make proposals 
for inclusion in proxy materials related to executive 
compensation. 

This distinct provision protecting shareholders’ ability to make resolutions 
related to executive compensation is part of the legislative history of advisory votes 
on executive compensation.  The American Recovery and Reinvestment Act of 2009, 
which requires companies in receipt of extraordinary federal aid under the Troubled 
Asset Relief Program to submit executive compensation to an advisory shareholder 
vote, also states that its required say-on-pay vote “may not be construed. . . to restrict 
or limit the ability of shareholders to make proposals for inclusion in proxy materials 
related to executive compensation.” (Subsection (e)(2) of Section 7001 of page 406 of 
the American Recovery and Reinvestment Act of 2009)  
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Thus, both the Dodd-Frank Act itself and the legislative history that precedes it 
make clear Congress’ intent to protect shareholders’ ability to make proposals in 
company proxy materials related to specific aspects of executive compensation.  

The Commission’s own proposed rules implementing the provisions of the 
Dodd-Frank Act relating to shareholder approval of executive compensation and 
golden parachute compensation are unambiguous in ensuring that this legislative 
intent is realized.  Exchange Release No. 34-63124 states: “Section 14A(c)(4) 
provides that the shareholder advisory votes required by Sections 14A(a) and (b) may 
not be construed ‘to restrict or limit the ability of shareholders to make proposals for 
inclusion in proxy materials related to executive compensation’.”  The same release 
also states: “our rules ‘would not preclude an issuer from seeking more specific 
shareholder opinion through separate votes on cash compensation, golden parachute 
policy, severance or other aspects of compensation’.” 

We respectfully submit that by restricting the Fund’s ability to seek separate 
shareholder approval of certain future severance agreements with Company 
executives (an objective not implemented by Navistar), Navistar International Corp., 
defies both Congress’ mandate and the Commission’s own proposed rules 
implementing the provisions of the Dodd-Frank Act relating to shareholder approval 
of executive compensation and golden parachute compensation. 

We note that the Staff decision made no reference to the explicit statutory text 
or the Commission’s statement in the proposing release that annual advisory votes on 
pay would not pre-empt more specific pay-related proposals.  Instead, the Staff 
appears to have accepted Navistar’s invitation to rely on proposed Item 402(t) and 
proposed Rule 14a-21(c), which – apart from being only proposals at this point – deal 
with a far narrower situation than is presented here.  Passing the fact that the Division 
chose to rely on a regulatory proposal rule rather than a recently enacted statute, the 
determination in this case cannot be justified on its own terms. 

In addition to mandating an advisory vote on pay, the Dodd-Frank Act also 
mandated a vote on golden parachutes in a very specific situation, namely, a 
shareholder vote on approval of a proposed merger, acquisition or similar transaction. 
The proposed regulations cited by the Staff deal with a proposed exception to such a 
required vote, namely, in situations where the golden parachutes that would apply 
have previously been the subject of a shareholder vote on pay. 

Even if the logic supporting this proposed exception to a congressionally 
mandated shareholder vote makes sense on its own terms, the reasoning cannot be 
transplanted beyond the narrow setting in which the issue arises.  A vote on a merger 
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or acquisition proposal generally arises at a special meeting, where approval of the 
transaction is the only item.  Congress may have mandated a vote on golden 
parachutes, but any such vote is advisory and to be considered in the context of the 
proposed transaction. 

By contrast, the proposal at issue here is a fairly standard proposal of the sort 
that has been offered at a number of annual meetings over the years and that often 
receives majority support.  The annual meeting is the only opportunity each year for 
shareholders as a whole to have a dialogue with management and the board; thus, it is 
appropriate to conclude – as Congress did – that a generic advisory vote on pay is 
permissible, as well as more votes on more specific issues.   

To conclude otherwise – as the Staff apparently did – has the effect of letting a 
narrow exception swallow the general principle that shareholders have the right to 
vote on specific pay topics in addition to a generic vote on executive compensation 
generally.   

Conclusion 

For the aforementioned reasons, the Fund respectfully submits that the 
Commission should grant discretionary review of the no-action determination at issue 
here and reverse the Staff’s determination that the Fund’s Proposal may be excluded 
under Rule 14a-8(i)(10). 

Sincerely, 

C. Thomas Keegel 
      General Secretary-Treasurer 

CTK/lm 

cc: 	 The Honorable Barney Frank, Chairman, Committee on Financial Services, 
United States House of Representatives 

Ms. Kayla Gillen, Deputy Chief of Staff, United States Securities & Exchange 
Commission 

Curt A. Kramer, Corporate Secretary, Navistar International Corporation 




