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SECURITIES AND EXCHANGE COMMISSION
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DNiSION OF
CORPORATION FINANCE "

Februar 17,2009

Ronald O. Mueller
Gibson, Dun & Crutcher LLP
1050 Connecticut Avenue, N.W.
Washington, DC 20036-5306

Re: The Dow Chemical Company
Incoming letter dated Januar 6,2009

Dear Mr. Mueller:

This is in response to your letter dated Januar 6,2009 concernng the shareholder
proposals submitted to Dow by Nick Rossi. Our response is attched to the enclosed
photocopy of your correspondence. By doing ths, we avoid having to recite or
sumarze the facts set forth in the correspondence. Copies of all of the correspondence
also will be provided to the proponent.

In connection with ths matter, your attention is directed to the enclosure, which
sets fort a brief discussion of the Division's informal procedures regarding shareholder
proposals.

Sincerely,

 
 

Senior Special Counsel

Enclosures

cc: John Chevedden
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Februar 17,2009

Response of the Office of Chief Counsel
Division of Corporation Finance

Re: The Dow Chemical Company

Incoming letter dated Janua 6,2009

The first proposal asks the board to tae the steps necessar to amend the bylaws
and each appropriate governng document to give holders of 10% of Dow' s outstading

common stock (or the lowest percentage allowed by law above 10%) the power to call
special shareowner meetings and fuher provides that "such bylaw and/or charer text
will not have any exception or exclusion conditions (to the fullest extent permtted by
state law) applying to shareowners only and meanwhile not apply to management and/or
the board."

The second proposal asks the board to take the steps necessar to amend the
bylaws and each appropriate governng document to give holders of 1 0% of Dow's
outstading common stock (or the lowest percentage allowed by law above 10%) the

. power to call special shareowner meetings and fuher provides that "such bylaw and/or
charer text will not have any exception or exclusion conditions (to the fullest extent
permitted by state law) that apply only to shareowners but not to management and/or the
board. "

There appears to be some basis for your view that Dow may exclude the first
proposal under rule 14a-8(i)(3) as vague and indefinte. Accordingly, we will not
recommend enforcement action to the Commission ifDow omits the first proposal from
its proxy materials in reliance on rule 14a-8(i)(3). In reaching ths position, we have not
found it necessar to address the alternative bases for omission of the first proposal upon
which Dow relies.

We are unable to concur in your view that Dow may exclude the second proposal
under rule 14a-8(i)(2). Accordingly, we do not believe tht Dow may omit the second
proposal from its proxy materials in reliance on rule 14a-8(i)(2).

We are unable to concur in your view that Dow may exclude the second proposal
under rue 14a-8(i)(3). Accordingly, we do not believe that Dow may omit the second
proposal from its proxy materials in reliance on rue 14a-8(i)(3).

We are unable to concur in your view that Dow may exclude the second proposal
under rue 14a-8(i)(6). Accordingly, we do not believe that Dow may omit the second
proposal from its proxy materials in reliance on rue 14a-8(i)(6).

 

 
Attorney-Adviser



DIVISION OF CORPORATION FINANCE 
SHARHOLDER PROPOSALSINFORM PROCEDURES REGARING 

The Division of 
 Corporation Finance believes that its responsibility with respect to 
matters arsing under Rule 14a-8 (17 CFR 240.14a-8), as with other matters under the proxy 
rules, is to aid those who must comply with the rule by offering informal advice and suggestions 
and to detennine, initially, whether or not it may be appropriate in a paricular matter to 
recommend enforcement action to the Commission. In connection with a shareholder proposal 
under Rule 14a-8, the Division's staff considers the information fushed to it by the Company 
in support of its intention to exclude the proposals from the Company's proxy materials, as well 
as any information furnished by the proponent or the proponent's representative. 

Although Rule 14a-8(k) does not require any communications from shareholders to the 
Commission's staff, the staffwil always consider information concerning alleged violations of 
the statutes administered by the Commission, including arguent as to whether or not activities 

the statute or rule involved. The receipt by the staffproposed to be taken would be violative of 

of such information, however, should not be constred as changing the staff's informal 
procedures and proxy review into a formal or adversar procedure. 

It is important to note that the staff's and Commission's no-action responses to 
Rule 14a-8u) submissions reflect only informal views. The determinations reached in these no
action letters do not and canot adjudicate the merits of a company's position with respect to the 
proposaL. Only a cour such as a U.S. Distrct Cour can decide whether a company is obligated 

to include shareholder proposals in its proxy materials. Accordingly a discretionar 
determnation not to recommend or take Co:mission enforcement action, does not preclude a 
proponent, or any shareholder of a company, from pursuing any rights he or she may have against 
the company in cour, should the management omit the proposal from the company's proxy 
materiaL. 
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VIA E-MAIL 
Offce of Chief Counsel 

Division of Corporation Finance 
Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549 

Re: The Dow Chemical Company
 

Stockholder Proposal of John Chevedden (Rossi) 
Exchange Act of 1934-Rule 14a-8 

Dear Ladies.and Gentlemen: 

Ths letter is to inorm you that our client, The Dow Chemical Company (the 
"Company"), intends to omit from its proxy statement and form of proxy for its 2009 Anua 
Meeting of 
 Stockholders (collectively, the "2009 Proxy Materials") a stockholder proposal (the 
"Proposal") and statements in. support thereof submitted by John Chevedden (the "Proponent") 

Nick Rossi as his nominal proponent.purortedly in the name of 


Pusuat to Rile 14a-8G), we have:
 

· fied ths letter with the Securties and Exchange Commission (the
 

"Commission") no later than eighty (80) calendar days before the Company 
intends to file its defitive 2009 Proxy Materials with the Commssion; and 

. concurently sent copies of ths corrspondence to the Proponent and his nominal
 

proponent. 

Rule 14a-8(k) and Staf 
 Legal Bulletin No. 14D (Nov. 7,2008) ("SLB 14D") provide that 
. stockholder proponents are required to send companes a copy of any correspondence that the 
proponents elect to submit to the Commission or the staof the Division of Corporation Finance 

the(the "Staf'). Accordingly, we are taing ths opportunty to inform the Proponent that if 
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Proponent elects to submit additional correspondence to the Commssion or the Staff with 
respect to this Proposal, a copy of that correspondence should be fushed concurently to the
 

undersigned on behalf of 
 the Company pursuant to Rule 14a-8(k) and SLB 14D. 

THE PROPOSAL 

The Proposal i states: 

RESOLVED, Shareowners ask our board to tae the steps necessar to 
amend our bylaws and each appropriate governng document to give 
holders of 10% of our outstading common stock (or the lowest 
percentage allowed by law above 10%) the power to cal special 
shareowner meetings. This includes that such bylaw and/or charer text 
will not 
 have any exception or exclusion conditions (to the fullest extent 
permitted by state law) applying to shareowners only and meanwhile not 
apply to management and/or the board. 

A copy of the Proposal, as well as related correspondence with the Proponent, is attched to this 
letter as Exhibit A. 

On October 27, 2008, the Company received the original version of 
 the Proposal from the 
Proponent. On November 27,2008, the Company received an "updated" version of the 
Proposal from the Proponent, which sought to revise the language of the resolution and 
supporting statement from the original version of the Proposal. Pursuat to the guidance 
provided in Sta 
 Legal Bulletin No. 14 (Jul. 13,2001), the Company has chosen not to 
accept the Proponent's revisions, and this letter will address the original version of the 
Proposal. 

If, for any reason, the Staff 
 believes that it is appropriate to consider the ''updated'' version of 
the Proposal, we believe that such version of the Proposal. also may properly be excluded 
from the 2009 Proxy Materials for all of the reasons set fort herein, except for those reasons 
that rely upon Interpretation 1 (as defied in the text below) of the second sentence of the 
Proposal because the "updated" version of the Proposal is not susceptible to such 
interpretation. Therefore, we respectfuly request that the Sta concur that it wil tae no
 

action if the Company excludes the "updated" version of the Proposal from its 2009 Proxy 
Materials pursuat to Rule l4a-8(i)(2) because implementation of 
 the Proposal would cause 
the Company to violate state law, Rule l4a-8(i)(3) because the Proposal is impermssibly 
vague and indefinite so as to be inherently misleading, and Rule l4a-8(i)(6) because the 
Company lacks the power or authority to implement the Proposal. 
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BASES FOR EXCLUSION 

We believe that the Proponent has exceeded the one proposal limitation of Rule 14a-8( c) 
and does not satisfy the ownership requirements of Rule 14a-8(b) for the reasons addressed in a 
separate no-action request submitted concurently herewith and, accordingly, tht the Proposal is 
excludable on those bases. In addition, we hereby respectflly request that the Staff concur in 
our view that the Proposal may be excluded from the 2009 Proxy Materials pursuant to: 

. Rule 14a-8(i)(3) because the Proposal is impermssibly vague and indefinite so as
 

to be inherently misleading; 

the Proposal would cause the 
Company to violate state law; and 

. Rule 14a-8(i)(2) because implementation of 


. Rule 14a-8(i)(6) because the Company lacks the power or authority to implement
 

the Proposal. 

ANALYSIS 

I. The Proposal May Be Exeluded under Rule 14a-8(i)(3) Beeause the Proposal Is
 

Impermissibly Vague and Indefinite so as to Be Inherently Misleading. 

Rule 14a-8(i)(3) permits the exclusion of a stockholder proposal if the proposal or 
the Commission's proxy rues or regulations, includingsupportng statement is contrar to any of 


Rule. 14a-9, which prohibits materially false or misleadig statements in proxy soliciting . 

materials. For the reasons discussed below, the Proposal is so vague and indefinite as to be 
misleading and, therefore, is excludable under Rule 14a-8(i)(3). 

The Staff consistently has taen the position that vague and indefinite stockholder 
proposals are inerently misleading and therefore excludable under Rule 14a-8(i)(3) because,
 

"neither the stockholders voting on the proposal, nor the company in implementig the proposal 
(if adopted), would be able to determe with any reaonable certainty exactly what actions or 
measures the proposal requires." Sta Legal Bulleti No. 14B (Sept. 15,2004) ("SLB 14B").
 

See also Dyer v. SEC, 287 F.2d 773, 781 (8th Cir. 1961) ("(I)t appears to us that the proposal, as 
drafed and submitted to the company, is so vague and indefite as to make it impossible for 

stockholders at large to comprehend precisely what the 
proposal would entaiL"). In ths regard, the Staff has permtted the exclusion of a variety of 
stockholder proposals, includig proposals requesting amendments to a company's certficate of 

either the board of directors or the 


incorporation or bylaws. See Alaska Air Group Inc. (avaiL. Apr. 1 1, 2007) (concUring with the 
that the company's board amend the company's 

governing instruments to "assert, affirm and define the right of the owners of the company to set 
exclusion of a stockholder proposal requestig 


stadads of corporate governance" as "vague and indefinite"); and Peoples Energy Corp. (avaiL. 
Nov. 23, 2004) (concurng in the exclusion as vague of a proposal requesting that the board 
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amend the certificate and bylaws "to provide that offcers and directors shan not be indemnfied 
from personal liabilty for acts or omissions involvig gross negligence or reckless neglect"). In 

the Proponent's prior 
proposal seeking to alter the abilty of stockholders to call special meetings, which was 
fact, the Stafhas concured with the exclusion under Rule 14a-8(i)(3) of 


submitted to both the Company, see The Dow Chemical Co. (avaiL. Jan. 31, 2008), and numerous 
Feb. 25, 

2008); Mattel1nc. (avaiL. Feb. 22, 2008); Schering-Plough Corp. (avaiL. Feb. 22, 2008); CVS 
other companies, see Raytheon Co. (avaiL. Mar. 28,2008); Offce Depot Inc. (avaiL. 


Care mark Corp. (avaiL. Feb. 21, 2008); Intel Corp. (avaiL. Jan. 31, 2008); JP Morgan Chase & 
Co. (avaiL. Jan. 31,2008); Safeway Inc. (avaiL. Jan. 31, 2008); Time Warner Inc. (avaiL. 
Jan. 31,2008); Bristol Myers Squibb Co; (avaiL. Jan. 30,2008); Pfizer Inc. (avaiL. Jan. 29, 2008); 
and Exxon Mobil Corp. (avaiL. Jan. 28, 2008) (concurg, in each case, with the exclusion of the 
Proponent's proposal that the board of directors amend the company's "bylaws and any other 
appropriate governng documents in order that there is no restrction on the shareholder right to 
call a special meeting"). 

Moreover, the Stahas on numerous occasions concured that a stockholder proposal 
was suffciently misleadig so as to justify exclusion where a company and its stockholders
 

might interpret the proposal differently, such that "any action ultiately taen by the (c)ompany 
upon implementation (of the proposal) could be significantly different from the actions 
envisioned by shareholders voting on the proposal." Fuqua Industries, Inc. (avaiL. 
Mar. 12, 1991). See also Bank of America Corp. (avaiL. June 18, 2007) (concurng with the 
exclusion of a stockholder proposal calling for the board of directors to compile a report 
"concemingthe thnkng of the Directors concerning representative payees" as "vague and 
indefinite"); and Puget Energy, Inc. (avaiL. Mar. 7, 2002) (concurng with the exclusion of a 
proposal requesting that the company's board of directors ''take the necessar steps to implement 
a policy of improved corporate governance" as "vague and indefinite"). 

In the instat case, neither the Company nor its stockholders can determne the measures 
requested by the Proposal, because the Proposal itself is internally inconsistent. The operative 
language in the Proposal consists of two sentences. The first sentence requests that the 
Company's board of directors take the steps necessary "to amend our bylaws and each 
appropriate governg document to give holders of 10% of our outstading common stock (or the 
lowest percentage allowed by l~w above 10%) the power to call special shareowner meetings." 
The second sentence requires fuer that "such bylaw and/or charer text wil not have any 
exception or exclusion conditions (to the fullest extent permitted by state law) applying to 
shareowners only." However, the bylaw or charer text requested in the first sentence of the 
Proposal on its face includes an "exclusion condition," in that it explicitly excludes holders of 

common stock from having the abilty to cali aless than 10% of the Company's outstading 
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.. 

special meetig of stockholders.2 Thus, the bylaw or charer text requested in the first sentence 
of the Proposal is inconsistent with the requirements of the text requested in the second sentence 
of the Proposal,and accordingly, neither the Company nor its stockholders know what is 
required.3 

The Staf previously has recognzed that when such internal inconsistencies exist with 
the resolution clause of a proposal, the proposal is rendered vague and indefinite and may be 
excluded under Rule 14a-8(i)(3). For example, in Verizon Communications Inc. (avaiL. 

..the proposal included a specific requirement, in the form 
of a maximum limit on the size of compensation awards, and a general requirement, in the form 
of a method for calculating the size of such compensation awards. However, when the two 
requirements proved to be inconsistent with each other because the method of calculation 

Feb. ii, 2008), the resolution clause of 


awards exceeding the maximum limit, the Staff concurred with the exclusion of the 
proposal under Rule 14a-8(i)(3). See also Boeing Co. (avaiL. Feb. 18, 1998) (concurrng with the 
exclusion of a proposal as vague and ambiguous because the specific limitations in the proposal 

resulted in 


on the number and identity of directors serving multiple-year terms were inconsistent with the 
process it provided for stockholders to elect directors to multiple-year terms). Similarly, the 

the Proposal includes the specific requirement that only stockholders holdingresolution clause of 

the Company's stock have the abilty to call a special meeting, which conficts with the 
Proposal's general requirement tht there be no "exception or exclusion conditions." hi fact, the 
10% of 


Proposal creates more confsion for stockholders than the Verizon compensation proposa 
because the inconsistency is patent and does not requie any hypothetical calculations. 

the Proposal is itself so vague and ambiguous that it 
is impossible to ascertain what the Proposal requires. That sentence provides that "such bylaw 
and/or charer text will not have any exception or exclusion conditions (to the fulest extent 

Furermore, the second sentence of 


2 The clause in the second sentence that, effectively, would allow any "exception or exclusion 

conditions" required by any state law to which the Company is subject does not address or 
remedy the conflct between the two sentences, because the 10% stock ownership condition 

the first sentence is not required by Delaware law, under which the Company is 
incorporated. 
called for in 


3 Evidence of 

ths confsion can be seen in the alternative ways that requirements of the 

Proposal have been interpreted by other companies receiving the same Proposal. See, e.g.,

of
Hallburton Co. (incoming no-action request, fied Dec. 22, 2008) (interpreting "holders 


1 0% or our outstanding common stock" to require ownership of exactly 1 0%); and Verizon 
15, 2008) (interpretig the
 

limtation on "exception or exclusion conditions" to potentially apply to procedural and
 
notice provisions or the subject matter of special meetings).
 

Communications Inc. (incoming no-action request, fied Dec. 
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meanwhile not apply to managementpermtted by state law) applying to shaeowners only and 


board." Any attempt to comprehend this provision results in at least two reasonable 
interpretations: 
and/or the 


. Interpretation 1: "such bylaw and/or charer text wil ((i)) not have any
 

exception or exclusion conditions (to the fullest extent permtted by state law) 
applying to shareowners only and meanwhile ((ii)) not apply to management 
and/or the board"; or 

. Interpretation 2: "such bylaw and/or charer text wil not have any exception or
 

exclusion conditions (to the fulest extent permtted bystate law) (()) applying to 
shareowners only and meanwhile ((ii)) not apply(ing) to management and/or theboard." .
 

Interpretation 1, which requires the least editing to elimiate ambiguty, would require that any 
bylaw and/or charer text adopted to provide 10% stockholders the abilty to call a special 

"management and/or the board." That is,meeting not apply to stockholders who are members of 


among the 1 0%it would exclude members of management and/or the board from being 


stockholders who could call a special meetig. Interpretation 2 would require that any 
conditions" applied to stockholders in the bylaw and/or charer text also 

be applied to "management and/or the board." Because the first sentence of the Proposal 
imposes a 10% stock ownership condition on the abilty of stockholders to call a special meeting, 

"exception or exclusion 


requie that the same condition be applied to the Company's board.Interpretation 2 would 

frequently has concurred with the exclusion of proposals similarly susceptibleThe Staff 


the company and its stockholdersto multiple interpretations as vague and indefiite because 


might interpret the proposal differently, such that "any action ultiately taken by the (c )ompany 
upon implementation (of the proposal) could be signficantly different from the actions 
envisioned by shareholders voting on the proposal." Fuqua Industries, Inc. (avaiL. 
Mar. 12, 1991). More recently, in Ford Motor Co. (avaiL. Feb. 27, 2008), the proposal requested 
a report on effort to increase fuel economy "such that no Ford vehicles will indicate there isa 
need for any country in the world to buy oil from the Middle East to fuel the new Ford vehicles." 
The proposal was .susceptible to multiple interpretations, ranging from international advocacy for 
a boycott of oil from the Middle East to recommendations for the design of indicator lights in 
Ford vehicles, and the Sta concured with the exclusion of the proposal as vague and indefinite. 

Inc. (avaiL. Feb. 16, 2007) (concurg with the exclusion of a
 
proposal, which was susceptible to a different interpretation if read literally than if read in
 
See also Prudential Financial 


conjunction with the supporting statement, as vague and indefite); International Business
 

. Machines Corp. (avaiL. Feb. 2, 2005) (concurng with the exclusion: ofa proposal regarding 
executive compensation as vague and indefinite because the identity of the afected executives 
was susceptible to multiple interpretations); and Philadelphia Electric Co. (avaiL. Jul. 30, 1992) 

(noting that the proposal, which was susceptible to multiple interpretations due to ambiguous 
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synta and gramar, was "so inerently vague and indefite that neither the shareholders. . . 
nor the (c )ompany . . . would be able to determe with any reasonable certainty exactly what 
actions or measures the proposal requires"). 

Consistent with Staffprecedent, the Company's stockholders canot be expected to make 
an informed decision on the merits of the Proposal if 
 they are unable "to determe with any 
reasonable certty exactly what actions or measures the proposal requires." SLB 14B. See
 

also Boeing Corp. (avaiL. Feb. 10,2004); and Capita/One Financial Corp. (avaiL. Feb. 7,2003) 

(excluding a proposal under Ru1e 14a-8(i)(3) where the company argued that its stockholders 
"wou1d not lmow with any certty what they are votig either for or agaist"). Here, the 
operative language of the Proposal is both self-contradictory and, with respect to the second 
sentence, subject to alternative interpretations. Moreover, neither the Company's stockholders 
nor its board of directors would be able to determine with any certty what actions the 
Company would be required to tae in order to comply with the ProposaL. Accordingly, we 
believe that as a resu1t of the vague and indefinte natue of 
 the Proposal, the Proposal is
 
impermissibly misleading and, thus, excludable in its entirety under Rule 14a-8(i)(3).
 

II. The Proposal May Be Excluded under Rule 14a-8(i)(2) Beeause Irnplementation of
 

the Proposal Would Cause the Company to Violate State Law. 

Rule 14a-8(i)(2) permts a company to exclude a stockholder proposal ifimplementation 
of the proposal wou1d cause it to violate any state, federal or foreign law to which it is subject. 
The Company is incorporated under the laws of the State of Delaware. For the reasons set fort
 

in the legal opinon regarding Delaware law attached hereto as Exhbit B (the "Delaware Law 
Opinion"), the Company believes that the Proposal is excludable under Ru1e 14a-8(i)(2) because 
implementation of either interpretation of 
 the Proposal (as discussed above) would cause the 
Company to violate the Delaware General Corporation Law (the "DGCL"). 

Under Interpretation 1, the Proposal requests that the Company's board adopt bylaw 
and/or charer text giving holders of 10% of 
 the Company's stock the abilty to call a special 
stockholder meeting, uness such holders are members of 
 management and/or the board. 
However, as discussed in the Delaware Law Opinon, doing so would "violate Delaware law 
because it would discriminate among holders of the same class of stock of the Company." Under 
Section 211(d) of the DGCL and the "doctre of equal treatment," once the 
 right to call a special 
meeting is granted to stockholders, all stock of 
 the same class must be treated equally with 
respect to that right. Yet the Proposal seeks to create such inequality by requesting that the 
abilty of stockholders to call a special meetig "not apply to management and/or the board," 
even if they otherwse satisfied the 10% stockholder stadard. Thus,.as supported by the 

Delaware Law Opinion, implementation of Interpretation 1 of 
 the Proposal wou1d cause the 
Company to violate state law because the Proposal wou1d exclude stockholders who were 
members of management and/or the board from among those 10% stockholders who wou1d be 
authorized to call a special meetig. 
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Under Interpretation 2, the Proposal requests that any "exception or exclusion conditions" 
applied to stockholders in the bylaw 
 and/or charer text givig stockholders the abilty to call a 
special meetig also be applied to "management 
 and/or the board." However, as discussed in the 

. Delaware Law Opinion, doing so would "violate Delaware law because it would place 
restctions on the abilty of the Board to call a special meetig, which is a fudamenta power 
expressly granted to the Board by Section 211(d) of the (DGCL)." Section 211(d) of the DGCL 
provides tht "(s)pecial meetings of 
 the stockholders may be caled by the board of directors," 
without any means to limit or restrct such power in a company's bylaws or otherwse. Yet, the 
Proposal requests both that the abilty of stockholders to call special meetigs be conditioned. 

condition be applied to "management
 
and/or the board." Thus, as supported by the Delaware Law Opinion, implementation of
 
upon holding 10% of the Company's stock and that such. 


Interpretation 2 of the Proposal would cause the Company to violate state law4 because the 
Proposal requests the imposition of "exception or exclusion conditions~' on the unestrcted 
power of 
 the Company's board to call a special meeting. 

The Sta previously has concurred with the exclusion, under Rule 14a-8(i)(2) or its 
predecessor, of stockholder proposals that requested the adoption of a bylaw or certificate 

implemented would violate state law. See, e.g., PG&E Corp. (avaiL.amendment that if 


Feb. 14, 2006) (concurrng with the exclusion of a proposal requesting the amendment of the
 
company's governance documents to institute majority votig in director elections where
 

plurality voting be used in the
 
election of directors); Hewlett-Packard Co. (avaiL. Jan. 6, 2005) (concurng with the exclusion
 
Section 708(c) of the California Corporations Code required that 


so that no offcer may receive 
,: 

of a proposal recoinending that the company amend its bylaws 


of "the majority ofanual compensation in excess of certn limits without approval by a vote 


the stockholders" in violation of 
 the "one share, one vote" standard set fort in DGCL 

4 The reference in the Proposal to "the fulest extent permitted by state law" does not afect 

ths conclusion. On its face, such language addresses the extent to which the requested
 
"bylaw and/or chaer text will not have any exception or exclusion conditions" (i.e., there
 
will be no "exception or exclusion conditions" 
 not required by state law) and highlights the 
conflct between the first and second sentences of the Proposal discussed in Section I of the 
text above. The languge does not limit the exception and exclusion conditions that would 
"apply to management and/or the board." Were it to do so, the entire second sentence of the 
proposal would be rendered a nullity because, as supported by the Delaware Law Opinion, 

condition included in the Proposal isthere is no extnt to which the exception and exclusion 


why, as set fort in Sectionpermtted by state law. Ths ambiguty is yet another example of 


be excluded under Rule 14a-8(i)(3) as vague and
 
indefite because the Company's stockholders would be unable "to determe with any
 
I of the text above, the Proposal can 


reasonable certty what actions would be taen under the proposal." Fuqua Industries, Inc. 

(avaiL. Mar. 12, 1991). 

II 
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Section 212(a)); and GenCorp Inc. (avaiL. Dec. 20, 2004) (concuring with the exclusion ofa 
proposal requestng an amendment to the company's governng intrents to provide that every 
stockholder resolution approved by a majority of 
 the votes cas be implemented by the company 

the Ohio Revised Code regarding 
the fiduciar duties of diectors). See also Boeing Co. (avail. Mar. 4, 1999) (concurg with the 
exclusion of a proposal requesting that every corporate action requirig stockholder approval be 
approved by a simple majority vote of stock since the proposa would confict with provisions of 

since the proposal would confict with Section 1701.59(A) of 


the DGCL that require a vote of at least a majority of the outstading stock on cert issues); 
with the exclusion of a proposal requestingand Tribune Co. (avai. Feb. 22, 1991) (concurg 

the anuathat the company's proxy materials be mailed at least 50 business days prior to 

the DGCL, which setmeeting since the proposal would conflct with Sections 213 and 222 of 

fort certain requirements regarding the notice of, and the record date for, stockholder meetings).
 

The Proposal either: (a) requests that the abilty of stockholders to call a special meetig 
"management and/or the board," orbe limited to those stockholders who are not members of 

(b) requests that any "exception or exclusion conditions" applied to the abilty of stockholders to 
call a special meeting also be applied to "management and/or the board." However, Delaware 
law requies that the Company not discriminate among shares of the same class of stock and 
provides the Company's board unestrcted power to call a special meeting, neither of which can 
be altered by the Company. Therefore, the Proposal is excludable pursuat to Rile 14a-8(i)(2) 
because, as supported by the Delaware Law Opinon, implementation of either interpretation of 
the Proposal woild cause the Company to violate applicable state law. 

m. The Proposal May Be Excluded under Rule 14a-8(i)(6) Because the Cornpany Laeks 
the Power or 
 Authority to Implement the Proposal. 

the company would 
lack the power or authority to implement the proposal." The Company lacks the power and 
authority to implement the Proposal, and the Proposal can be excluded under Rule 14a-8(i)(6) 

Pursuant to Rule 14a-8(i)(6), a company may exclude a proposal "if 


both because: (a) 
 the Proposal "is so vague and indefinite that(the Company) would be unable 
to determine what action should be taen," see International Business Machines Corp. (avaiL. 
Jan. 14, 1992) (applyig predecessor Rile 14a-8(c)(6)); and (b) the Proposal seeks action 
contr to state law, see, e.g., Schering-Plough Corp. (avaiL. Mar. 27,2008); Bank of America
 

Corp. (avaiL. Feb. 26,2008); Boeing Co. (avaiL. Feb. 19,2008); and PG&E Corp. (avaiL. 
Feb. 25, 2008) (concurng with the exclusion of a proposal under both Rule 14a-8(i)(2) and 
Rile 14a-8(i)(6)). 

As discussed in Section I above, the Proposal is vague and indefInte in numerous 
respects; Most signficantly, the Proposal is internally inconsistent and requests that the 
Company's board tae the impossible actions of both (a) adopting a bylaw contanig an 
exclusion condition and (b) not including any exclusion conditions in such bylaw. Furermore, 
because the Proposal is susceptible to multiple, reasonable interpretations, the Company's board 
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canot know what actions must be taen to implement the Proposal as envisioned bý the 
stockholders. Accordingly, for substantially the same reasons that the Proposal may be excluded 
under Rule 14a-8(i)(3) as impermssibly vague and indefinte, it is also excludable under 
Rule 14a-8(i)(6) as beyond the Company's power to implement. 

As discussed in Section II above, regardless of how the Proposal is interpreted, its 
the DGCL. Specifcally, Delaware law requires that the Companyimplementation would violate 


not discrinate among shares of 
 the same class of stock and provides the Company's board 
unestrcted power to call a special meeting, neither of which can be altered by the Company. 
Accordingly, for substatially the same reasons that the Proposal may be excluded under 
Rile 14a-8(i)(2) as violating stte law, it is also excludable under Rule 14a-8(i)(6) as beyond the 
Company's power to implement. 

CONCLUSION 

Based upon the foregoing analysis, we respectfully request that the Staff concur that it 
the Company excludes the Proposal from its 2009 Proxy Materials. Wewil take no action if 

woild be happy to provide you with any additional inormation and anwer any questions tht 
you may have regarding ths subject. 

If we can be of any fuer assistace in this matter, please do not hesitate to call me at 
(202)955-8671 or W. Michael McGuire, the Company's Assistant Secretar, at (989) 636-9185. 

Sincerely,~~
 
Ronald O. Mueller 

ROM/emh 

Enclosures 

cc: W. Michael McGuire, The Dow Chemical Company
 

John Chevedden 
Nick Rossi 

I 005797 15_3.D( 
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Mr. Andrew No Livens
Chaian
Dow Chemica Company (DW)
2030 Dow Center
Midlan Ml48674

RECEIVED

Dea Mr. Livers,
. Rule 14a-8 ProjXSc

ec¡ ê 7 2008

Offce of
Corporate Secretary

This Rule 14a-8 proposa is resfully submitted in suppo of the lon¡-tenn peorce of
ou compay. Ths proposal is for the next anúa shareholder meetig. Rule i 488
requients ar intended to be met includig the contiuous ownerip of the reuired stk

value unti afer the date of th respetive sheholder meng and th prentation of ths
propoii at the annual mee. nus submitte format. wltl tli~ l)l.lioi~-~uppI1w WJpJii~
is inteded to be us for definitive proxy publication. This is the proxy for 10hn Chevedden

and/or hii; deiignM to ~ct on my bealf t'egardig ths R.u1e. 14ll8 p1'posal for the forcoming
shaeholder meeting before durg and af the fortcomig shareholder meeg;. Pleas direc

all ñirecommunications to 10hn Chcvde (p   at:
 

to facil  nd in order tht it wiJJ be verifiable that communcations
have blu ~L.

Your consdeon and the considertion of tho Boad ofDirecto1' i$ apprecipted in suport of

the Jon¡-ter peorance of our company. Pleas acknowledge rept of th proposa
promptly by emaiJ. .

Sillccly,~~ /0/" Ie;i

cc: Chales J. Kalil
Corprate Secre
PH: 989636-100
Fax: 989 832- 1$56

Thomas Moran .:temoran~dow.com;:
Assisant Secreta
PI!: 989w638-21 76

F)C; 989-638- i 740

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 
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(DOW: Rule 14a-8 Proposa, October 26, 20(8)
3 - Speial Shareowner Meetings

RESOL VED. Shareowner~ a"lc onr OO:lrd to take the steps necessa to amend our bylaws and
each appropriate governg document to give holder of lOO/ó of our outsdin common stock
(or the lowest percentae aU owed by law above l()o/Ó) the power to call spcial shaeowner
meetings. This includes that such bylaw and/or cbartext will not have any exception or
exclusion conditions (to the fules extent pett by ste law) applying to sharowners only
tWù meawlne not apply to management and/or the board.

Sl-tClmont or Nick Ros"
Special meetis allow shareowners to vote on importt matts, such as elecg new dirotor~

that ca arse between anua meetings. If sharowner caot caIl speëiat meeng!;,
management may become inated and invetor retus may suer. Shawnershould have
the abilty to cal a special meetin when a mater is sufciently importt to meri promp
con.'öderaon.

FideJity an Vanguad supported II shaholder right to CAl" spejal uieetÍltt. uuvc:niw
rangs seices, including The Corprate Librar and Goverce Metcs Intetiona, took
speial meeting rights into consderation when a.."ignine (,.oplny nitis.

This proposal topic also won impresve support (bd on 2008 yes and no vots) at the
foUowi,g compaes:

Intertional Business Machines (ffM) 56%
Merok (MR) S'JÆi
Kimbely-Clark (KM) 61 %
CSX Corp. (CSX) il1%
Ocidental Petoleum (OXY 66%
Firstnergy Corp. (FE) 67%
Marthon Oil (MO) 69010

Eml Rossi (Sponosr)
WHlbun Slcina

Chrs Rosi
Chdr's Investment FlInd

Emil Rossi

Chrs Ross
Nick Rossi

The met$ of this $peiw Sbw-eowner Meeings proposa should also be conidered in theçontext of the need for fuer improvements ii our compay's corrate goverce and in
individual director peomice. In 2008 the following govcrce and perfomi issues were
identied:

· The Corprate Librar (TeL) ww.thecomoraeli~com.anindepndent resech fi
rated our company "Hi¡h Concern" in CEO pay - $18 milion for Andrw Livers.
· We did not have an indepedent bol1d charman.
· Our direors ii=d uiiy one-vote to be eleced.

· We had no shholder tight to:
1) Cumulative voting.
2) To act by WIttn consent.

· Thr dirctor~ includig Arold AJlemang and Geoffer Merzei. were iniders _

I ndepdence concern. ...
· Our Lead Director, Paul Stem, ha 16-yea director teure.. Independene conce.
· Two dÌtctors had i S~years tenure -I ndependence COncern:

Jacqueline Baron
Barbara Hackman Franin

· Diectors with more than i 5-year teur held 5 seats on our key audit, executive pay and

nomination committees - Independence concern.

· Our direcors served on 7 boar rated "D" by TeL:
Andrew Ltveris Cirigroup (C)

*** FISMA & OMB Memorandum M-07-16 *** 
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John H~ Hess Corporation (RES)
James Ringler Teradaia (TDC)
James Ringler FMC Technlogies (FTI
Rut Shaw Wachovîa (W)
DenIs Reiley Covidien (COV)

. Denns R.iJey Maatn Oil (MRO)
· Plus Denns Reiley was rated a "Problem Direcor" by TeL due to his involvement with
bankt .ëntegy Coiprationand yet served onaur ke audit and executive pay coriittee.

The above concerns shows there is need for improvement. Pleas encoure our board to
respond poitivcly to ths prposa:

S~ial Shareowner Meetings -

Ve.ci on:l

.,

Notes:
Nick Ross~  , :imired th proposal.

The above fort is reueste for publication witMur re..itini¡, fL-fonattitig 01' elimnation of
text, including begimung and concludng text unles prior agrmen is rehed. It is

respeUy requesed that ths proposa be proofrea before it is published in the definitive
proxy to ensure th the integrty of the subittfonat is replicated in the proxy materials.
Please advise if there is any typogrhica queston.

Plea note tht the title of th proposa is par of the argument in favor of the proposa. In the
inteuost of clarty and to avoid confion the title of ths an each oth ballot item is requested to

be consistent throughout all the proxy materials.

The company is requested to asign a proposa numbe (reeseted by "3'" abve) ba on the

chronological ordèr in which propsas ar submitt. The reuested deignation of"3" or
higher numbe allows for ratificaton of auditors to be item 2.

Ths proposa is believed to corifont with Sta Legal Bulletin No. 11B (CF)7 Sepmber 15,
2004 inluding:

Accordingly. going forwd, we believe that it would not be appropriate for companies to
exclude supportg statement langue and/or an entrcproposa in reliance on nile 14a-8(iX3) in
the following circimss:

· the company objeç to factua asseons beus they are not supported;
· the compay objects to fitulassertons that, while not matena1y false or mislcadingt may

be disputed Ot' coUntered
· the company objects to fact 3SseOns beus those asrtions may be interpreted by
sharholders in a maer that i:o unfavorahle to th~('.(mpany. its directors. or its offcers;
and/or
· the company object to sttements becaus they reresent the opinon of the shareholder
proponent or a refeienced soure. bUt the sttements are not identified speifically as such.

See also; Sun Microsystcm. Inç. (July 21, 2005).

Stock will be held untiJ afer the annul meeting and the propo~' ",i1l be presented at the anua
meeting. Please acknowledge ths proposa promptly by emaiL.

*** FISMA & OMB Memorandum M-07-16 *** 
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-----Original  
From: olmsted  
Sent: Thursday, November 27, 2008 3:19 PM
To: McGuire, Mike (WM) - Legal
Subj ect: Rule 14a - 8 Proposal (DOW) SPM

Mr. McGui re ,
Please see the attachment.
Sincerely,
John Chevedden

*** FISMA & OMB Memorandum M-07-16 *** 
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Mr. Andrew X Livens

Channan
Dow Chemical Company (DOW)
2030 Dow Center
Miiland rv 48674

."

"001 FlED NOV. 'JÎ ';OlJ~,

De Mr. Liveris.
Rule 14a-8 Prposa

Ths Rule 14a-8 proposa is repetflly submitted in support of the long-teo peonnance of
our compay. Th proposa is for the next anuashahoJder meetig. Rule i 4a-8
requirements ar intended to be met includ th contiuous ownerip of the requir stock

vale until afer th date of the resve sharlde mee and the pretion of this
proposal at the im meeg~ Ths S1itt fort. with the 3hholdesulic: cmpli
is intended to be us for defmitivc proxy pùbHcaon. Th is the prxy for 10hn Chevedden
and/or his dcsi¡nee to ac on my behalf regaring this Rule 14a-8 propsa fOtth forcoming
sharolder meetins before durng and af the fortcoming shaholder meetig. Plea dire

all fu communcations to John Chvedden (pH  t:

 
to' facil  and in order that it wil be verabJe that communcatons
have ben sent.

Your coI1ideraon and the con!'icemtion of th Bo of Direcrs is appreciated in suprt of

the Ions-term perfonnance of our compay. Plea acknowlede recipt of ths proposa
promptly by emaiJ.

Sincerely,

Ø~~1 /" /~ l/t!J .

cc: Charles J. Kalil
Corprate Seci "tary
PH: 989 636- i 000

Fax: 989 832-1556

Thomas Moran oetenioran~dow.com;:
Assist;t Secreta
PH: 989-638~2i76

FJ: 989-638- J 740

*** FISMA & OMB Memorandum M-07-16 *** 
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(nOW: Rule 14a-8 Proposa, October 26,2008, Moditied Kovember 27,2008)
3 - Special Shareowner Meetines .

RESOL VED. Shareowners ask our board to take the steps necc:s3M to cuend our bylaws and
each approprate governg document to give holders of 10% of our outstding common stock
(or the lowest percentaie allowed by law above i OOÆi) the powtr to call special ~hlUenwner
meetings. Ths includes that such bylaw and/or chaer tex \\il Dot have any exception or

exclusion conditions (to the fulest extent petted by stte law) tht apply only to shareowner!
but not to management and/or th board.

Statement of :'lck Rossi
Speal meetings allow shareownecs.to vote on important matt such as electig new directors,
that can m-AA ~e.e anual meetigs. If .haeowners oanot caU specia meengs,

manemet may become insulatd an invesr retu may suer. Shateowner shuld have
the abilty to caJl a spcial meeng when a matter is suffciently importt to ment prompt
considertion.

Fhlelity and Vanuad surt a shaholder nght to ca a spial meen¡. Governce
ratigs seices. includn¡ Thc.Coiprae Lib and G01¡em Metcs Internonal tok
spial met18 rights into consdonron when asisn compy mt.

This proposa topic also won impressive surt at the folJowi compaes ba on 2008 y~
and no votes;

Interatona Business Machines (IBM) 56%Merc (MR) ~7%
. KibeJy"Clark (K) 61 %
Occidenta Petrol~ (OXY) 66%
Firstnergy Corp. (FE) 67%
Marthon Oil (MRO) 690..

Emil Ross (Sponsor)
William Steier

Chr Rossi
Eni Roei
Ch R,oss
Nick Ro~j

The mets of this Speial Sharwncr Meegs proposa should al. be consder in th
contex of the nee for fuer ïrvemeif$ in ourcompyts corpra governce and in
Tndividu director perfonance. In 2008 th ronowig governance and peonnanc issues were
identified:

· Th Corptt Libra (TCL)mv.thrnrateJibf.com. an indepden rech fi
rate our comp "Hi¡h Cocern" in CFO pay 

wi $18 milion for A. Livens.
· Thee dit'eçors inciudin¡ Arold Alleman¡ and Ocoffei Mer w~ inider _
Indepdence conce.
· Ou Lea Uirr, Paul Stem ba i 6-yea diror tenur - Indepdence concern
· Two directors had i S-yeas tenure - Indepedence conce:

Jacueline B~on
Barba Hakman Frain

· These dieenri with ml)1'p. than i 5-yeas tenure held 5 seats 011 oW' key.audît, executivo pay

and nominaton commttees - rndependence concer.
· Ou directors sered on 7 boards rated "0" by Th Corprate Libr:

Andrew Livens Citigrup (C)
John Hess Hess Corpraon (RS)
Jam:5 Rigler T~clla (Ie)
James Ringler FMC Technologies (F
Ruth Shaw Wachovia (WB)
Denns Reiley Covidien (COV)
Denns Remey ~arathn Oil (MO)

*** FISMA & OMB Memorandum M-07-16 *** 
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. Plus Dennis Reilc:y was rdlt!d a "Problem Director" by TeL due (orus involvement ~ith
bapt Entergy Corpration an yet he served on our key audit and executive pay
committes.
· Ou directors need only one-votéto be el~ted.
· We had no sharholder right to:

Cumulative votig.

To act by ",rittenconsent

Vote on executive pay.
An indepedent Board Chaan.

The above concern shows there: ù need for únprovement. pi~ encourage our board to
respond positively to ths proposa:

Speial Shartwner Meetingl _
Yes OD 3

Note:
:Sick Rossi  15, spnsre ths prposa.

The aboe for is reue for publion withut rcti refoming or elimion of
textinJuding benn an concludng te wies pror agreeen is reache. It is
respetfully reue that ths ploposa be.proofr before it is published in the defve
proxy to en th the integrty of the submitted form is relicated in-the pro materals.
pi~ advj$è if cJH: is imy ty¡rhlca queston.

Plea note that the tire of th propo$a is pa of tM arument in favor of the proposa. .ù the
intere of Clarty an to avoid confsion 

the title of ths andeach other baJot item is reuestd tobe conssten thoughout all th proxy materal.

The company is reesèd to asgn a prposa numbe (retM by "3" above) ba on the
eluviiolugit: urdcfn whch proposas ar submitt 11 rest designion of")" or

higher numbe allows for raficaon of auditors to be item 2.

Th propsa is believed to confor with StaffLcgal Bulletin No. 14B (CF), Sebe i 5,
2004 inluding:

Accordingly, goin forwcL we believe th it wold not be appriat far compes to
exclud surtg stement langugeandlar an enti prposa in reliance on rue 14a8(iX3) in
the followi cJiumstce:

· the company objec to factu asons becaus they ar not support;

· the company object to factual asons tht. wlJc not materAlly false or.mi31eainS. may

be disputed or countered;
· the compay objec to fact asrtonsbecau.~ tho.~ ac;~innil m;iy be inteireted by
shareholders in a maner that is unfavorable to the company. its dirtors, or its offcers;
andfoe
· më company object to sttements becuse they represent tl opinon of the sbeholdcr

propnent or a referenced source~ but th staements ar not identifed specifcay as such.

SeeaJso: Sun Microsystems, Inc. (July 21,2005).

Stock wiU be neld until afer the annual meetig and the proposa will be preseted at the anua
meeting. Please acknowledge ths proposal prompty byemail

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 



""""
l at,,:!-"~--.,

2030 Dow Center
:0#.... ::1 .... i~:'t: =~.. ;. ,....¡P';.lr'~:

October 28. 2008
Via Mail

 
 

 

Stockholder Propoal on Special Shareowner Meetings

Dear Mr. Rossi:

By way of this letter, I wish to acknowledge timely receipt on October 27.2008
of a stockholder proposal on special sharowner meetings that you are submitting for
the 200 Annual Meeting of Stockholders of The Dow Chemical Company. We
understand that you are once again appointing Mr. John Chevedden as your
representative and substitute. and I wil direct communications to Mr. Chevedden as
you have instructed.

Rule 14a-8(b) under the Securities Exchange Act of 1934, as amended, provides
tbat each shareholder proponent must submit suffcient proof that it has continuously
held at least $2.00 in market value. or 1 %, of a company's shar entitled to vote on
the proposal for at least one year as of the date the shareholder proposal was submitted.
To date, we have not received such proof of ownership.

To remedy this defect, you must submit suffcient proof of your ownership of
Company shares. As explained in Rule 14a-8(b). suffcient proof may be in the Conn
of:

. a written. statement from the "record" holder of your shares (usually a broker

or a bank) verifying that; as of the date the proposal was submitted, you
continuously held the requisite number of Company shares for at least one
year; or

. if you have fied with the Securities and Exchange Commission ("SEC") a

Schedule l30, Schedule 13G, Form 3, Form 4- or Form 5, or amendments to
those documents or updated fonn. retlecting your ownership of Cornpany
shares as of or before the date on which the one. year eligibilty period

begins, a copy of the schedule and/or form, and any subsequent amendments
reporting a change in (he ownership level and a written statement that you
continuously held the required number of shares for the one.year period.

*** FISMA & OMB Memorandum M-07-16 *** 
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Mr. :-id; R~si 
I Üi:!&'2i108 

The rules of the SEe require that your response to this letter be postmarked or 
transmitted electronically no later than 14 calendar days from the date this letter is 
received. For your reference, please find enclosed a copy of Rule 14a-8. 

Dow's Annual Meeting wil be held on May 14,2009, in ~lidland, .Michigan. Thank you. 

Sincerely, 

c¡,~~~
W. Michael McGuire
 
Assistant Secretar
 
989-636-9185 
Fax: 989-638-1740
 

wmmcguire (âdow.com 

Enclosure -Rule 14a-8 of the Securities Exchange Act of 1934 

cc: John Chevedden, via Overnight MaiJ 



Rule 14a-8 - Proposals of Security Holders
 

This section addresses when a company must include a shareholder's proposal in its proxy statement and identify tl\e 
proposal in its fonn of proxy when the company holds an annual or special meeting of shareholders. In summaiy. b 
order to have your shareholder proposal included on a companýs proxy card, and included along with any supporting 
statement in its proxy statement, you must be eligible and follow certain procedures. Under a lew specific 
circstances, the company is permited to exclude your propsal, but only after submitting its reasons to the 
Commission. We structured this section In a question-and- answer format so that It is easier to understand. The 
relerences to 'you. are to a shareholder seeking to 
 submit the proposal. 

a. Question 1: What is a 	 proposal? A shareholder proposal is yourreommendalin or requirement that 
the company andor Its board of diretors take action. which you intend to present at a meeting of the 
company's shareholders. Your proposal shoul state as clearly as possible th course of action that 
you believe the company should follow. If your proposal is placed on the company's proxy card, the 
company must also provide in the form of proxy means for shareholders to spify by boxes a choice 
between approval or disaproval, or abstention. Unless otherwise indicted,.the word .proposal. as 
used in this secon refers both to your proposal, and to your corresponding statement In supportot 
your proposal (if any). 

b. Question 2: Who is eligible 10 submit a proposal, and how do i demonstrate to the company that i am 
eligible? 

1. In order to be eligible 10 submit a proposal, you musl have continuously held at least $200 
in market value. or 1%, of the company's securities entitled to be voted on the proposal at the 
meetig for at least one year by the date you submit the proposa. You must continue to hold 
those secrities Ihrough the date of the meeting.
 

2. If you are the registered holder of your securities, which means that your name appears ir the
 

. companýs records as a shareholder, the company can verity your eligibilit on its own, 
although you will still have to provide the company wi a written statement that you intend to 
continue 10 hold the securiies through the date of the meeting of shareholders. However, if 
like many shareholders you are not a regstered holder. the compan likely does not know 
that you are a shareholder, or 
 how many shares you own. In ths case, at the time you submit 
your proposa, you mus prove your eligibilit to the company in one of two ways: 

i. The first way is to submit to the company a wrien statement from the .record.
 

holder of your secuntes(usualy a broker or bank) vering that, at the tme you 
submiUed your proposal, you continuously held the secri for at leas one year.
 

You mustals include your own written statement that you intend to continue to hold 
the securities through the dale of the meeting of shareholders; or 

ii. The second way to prove ownership applies only if you have filed a Schedule 130,
 

Schedule 13G, Form 3, Form 4 and/or Form 5, or amendments to Ihose documents 
or updated form, ref/ecing your ownership of the shares as of or before the date on 
which the one-year eligibilty periOd begins. If you have 
 filed one of these documents 
with the SEC, you may demonstrate your eligibility by submitting to the company: 

A. A copy of the schedule and/or form, and any subsequent amendments 
reporting a change in your ownership level; 

B. Your wrillen statement that you continuously held the required number of
 

shares for the one-year period as ot the date of the statement; and 

C. Your Written statement Ihat you intend to continue ownership of the shares 
ihrough the dale of the company's annual or speda! meeting. 



c. Question 3: How many proposals may I submit: Each shareholder may submit no more than one
 

proposal to a company tor a particular shareholders' meeling. 

d. Question 4: How long can my proposal be? The proposal. including any accompanying supportng
 

statement, may not exceed 500 words. 

e. Question 5; What is the deadline for submitting a prposal? 

1. It you are submitting your proposal for the company's annual meeting, 	 you can in most csses 
find the deadline in last year's proxy statement However, if th company did not hold an 
annual meeting last year. or has changed th date of its meeting for this year more than 30 
days from lastyeats meeting, you can usually find the deadline in one of the company's 
quarterly reports on Form 10- Q or 1O-QS8, or in shareholder report of investment 
companies under Rule 30d-1 of the Investment Company Act of 1940. (Editor's note: This 
section was redignated as Rule 3O1. See 66 FR 3734, 3759, Jan. .16, 2001.) In order to 
avoid controversy, shareholders should subm their proposals by means, including electronic 
means, that permit them to prove the date of delivery. 

2. The deadfine is calculated in the following manner if the proposa is submitted for a regularl 
schedule annual meeting. The proposal must be receid at the company's principal 
executive offices not less Ihan 120 calendar days before the datê of Ihe company's proxy 
statement released to shareholders in connection with the previous year's annual meeting. 
However, il the company did not hold an annual meeting the previous year, or if the date of 
this yeats annual meeting has been changed by more than 30 days from the date of the 
previous yeats meeting, then the deadline is a reasonale time before the company begins to
print and send its proxy materils. .
 

3. If you are submiting your proposal 	 lor a meeting of shareholders other than aregulariy 
scheduled annual meeting, th deadline is a reasonable time before Ihe company begins to 
print and send Its proxy materials. 

. f. Question 6: What if I fail to follow one of the eligibilty or procedural requirements explained In answers 
to Questions 1 through 4 of this setion? 

1. The company may exclude your propsal, but only atter it has notied you of the problem, 
and you have failed adequately to correc it. Witin 14 calendar days of receiving your 
propoal, the company must notify you In wriing of any procural or eligibilit defincies, 
as well as of the lime fram for your respnse. Your response must be poslmarked, or 
trasmitted electronically, no later than 14 days from the date you reced the companýs 
notifation. A company need not provide you such notice of a deficienc if the deficienc 
cannot be reedied, such aa if you fail to submit a proposal by the company's properly 
detemiined deadline. if the company intends to exclude the proposal. it will later have to 
make a submissìon under Rule 14a-8 and provide you with a copy under Question 10 below, 
Rule 14a-S(j). 

2. If you faU in your promise to hold the required number of securities through the date of the
 

meeting of shareholders, then Ihe company wil be permitted to exclude all of your proposals 
. from its proxy matenals for any meeting held in the following Iwo calendar years. 

g. Question 7: Who has the burden of persuading the Commission or its staff that my proposal can be 
excluded? Except as otherwise noted, Ihe burden is on the company to demonstrate Ihat it is entited 
10 exclude a proposal.
 

h. Question 8: Must I appear personally al the shareholders' meeting to present the proposal? 



1. Eilher you, or your representative who is qualiied under state law to present the proposal on
 

your behalf, must attend the meeting to present lhe proposaL. Whether you attend Ihe 
meeting yourself or send a qualifed representative 10 the meeting in your place. you should
 

make sure that you, or your representative, follow the proper stale law procedures for 
attending the meeting andlor presenting your proposaL.
 

2. If the company holds it shareholder meeting in whole or in part via electronic media, and the 
company permits you or your representative 10 present your proposal via such media, then 
you may appear Ihrough electronic media rathElr Ihan traveling to the meeting to appear in 
person. 

3. If you or your qualiied representative fail 	 10 appear and present the proposal, without good 
cause, the company wil be permitted 10 exclude all of your proposals from ils proxy materials 
for any meetings held in the following two calendar years. 

i. Question 9: If I have complied with the procedural requirements, on what other bases may a company
 

rely to exclude my proposal? 

1. Improper under state law: It th proposa is not a proper subjec tor action by shreholders 
under the laws of the jurisdiction of th company's organization; 

Not to paragraph (1)(1) 

Depnding on the subject matter, some proposals are not considered proper under state law 
It they would be binding on the company if approved by shareholders. In our exprience, most 
propoal that are cat as recmendatlons or reuests tht the board of direcors take 
specifed action are proper under state law. Accordingly, we Will assume that a proposal 
drafted as a recommendation or suggetiçm Is proper unless the company demonstrates 
otheiwse. 

2. Violation of law: If the proposal would, if implemented, cause the company 10 violate any 
state, federal, or foreign law to which It is subject; 

Not to paragraph (1)(2) 

Note to paragraph (i)(2): We wil not apply this basis for exclusion to pennit exclusion of a 
proposal on grounds that It would violate foreign law if compliance with the foreign law could 
result In a violation of any state or federal law. 

3. Violation of proxy rules: If the proposal or supporting stalemnt is contrary to any of the
 

Commission's proxy rules, including Rule 14a-9, which prohibits materially false or misleading 
slatements in proxy solicitng male rials; 

4. Personal grievance; special interest: If the propsal relates to the redress of a .personal claim 
or grievance against the company or any other persn, or if it is designed to result in abenelit 
10 you, or to further a personal interest, which is not shared by the other shareholders at 
lare; 



5. Relevance: If Ihe proposal relates to operations which account for less than 5 percent 01 the 
company's total assets at the end of its most recent fiscal year, and lor less than 5 percent of 
its net earning sand gross sales lor its most recent liscal year, and is not otherwise 
signifcantly related to Ihe company's business; 

6. Absence of power/authority: If Ihe company would lack the power or aulhority to implement 
the proposal; 

7. Management functions: If the proposal deals with a matter relating to the company's ordinary 
business operations; 

B. Relates to election: If the proposal relates to an election for membership on the company's 
board of directors or analogous governing body 

9. Conflict with company's proposal: If the proposal directly conflicts with one of the company's 
own proposals 10 be submited to shareholders at th same meeting. 

Note to paragraph (1)(9) 

Note to paragraph (i)(9): A company's submission 10 the Commission under this section 
should specify the points of conflict with the company's proposal. 

10. Substantially implemented: if 	 the company has already substantially implemented the 
propoal; 

11. Duplicatin: If the 	 proposal SUbstantially duplicates another proposal previously submitted to 
the company by another proponent that wiD be included in the company's proxy materials for 
the same meeting; 

12. Resubmissions: If the proposal deals with subslantially the same subject matter as another 
proposal or proposals thaI has or have been previously inclued in the company's proxy 
materials within the preceding 5 calendar years, a company may exclude it from ils proxy 
materials for any meeting held within 3 calendar years of the last lime it was included if the 
proposal received: 

i. Less than 3% of the vote if proposed once within the preceding 5 calendar years; 

ii. Less than 6% of the vole on its last submission to shareholders if proposed Iwica
 

previously within the preceding 5 calendar years; or .
 

ii. Less than 10% of the vote on its last submission to shareholders if proposed three 

limes or more previously within the preèeding 5 calendar years: and 

13. Specific amount of dividends: If the proposal relates to specific amounts of cash or stock 
dividends. 

j. Question 10: What procedures musl the company follow if it intends to exclude my proposal? 

1. If the company intends to exclude a proposallrom its proxy materials. it must fie its reasons 
with the Commission no later than ~O calendar days before it fies its definitive proxy 



statement and form of proxy with thtl Commission. The company must simultaneously provide 
you with a copy of its submission. The Commission staff may permit the company tomakò its 
submission later than 80 days before the company fies it definitive proxy statement and 
form of proxy, if the company demonstrates good cause for missing the deadline. 

2. The company must fie six paper copies of the following: 

i. The proposal;
 

iL. An explanation of why the company believes that it may exclude the proposal, which 
should, if possible, refer to the most recent applicable authòrity, such as prior 
Division letters issued under th rule: and 

iii. A supporting opinion of counsel when .such reasons are based on matters of state or
 

foreign law. 

k. Question 11: May I submit my own statement to the Commision respding to the compas 
arguments? 

Yes, you may submit a response, but it is not required. You should tiy to.submit any respse to us, 
with a copy to the company, as soon as pOSSible after the company makes its submision. TIlis way, 
the Commission staff wil have time to consider fully your submission before It issues its response. You 
should submit six paper copies of your response. 

i. Question 12: If the company inclUdes my shareholder proposal in its proxy materials, what information
 

about me must it include along with the proposal itself?
 

1. The company's proxy statement must include your name and addres, 'as well as the number 
of the company's voting securiies that you hold. However, instead of providing that 
informtion, the company may Instead Incude a statement tht it will provide the informatin 
to shareholders promptly upon receivng an ora or written request. 

2. The company is not responsible for the contents of your propsal or supporting statement. 

m. Question 13: What can i do if the company includes in its proxy statement reason why it believes 
shareholders should not vole In favor of my propsal, an i disagree with some of its statements? 

1. The company may elect to include in its proxy statement reasons Why it believes 
shareholders should vote against your proposal. The company is allowed to make arguments 
reflecting its own point of view, just as you may express your own point of view in your 
proposal's supporting statement. 

2, However, if you believe that thecompany's opposition to your proposal contains materially 
false or misleading statements that may violate our anti- fraud rule, Rule 14a-9, you shoold 
promptly send to the Commissin staff and the company a letter explaining the reasons tor 
your view. along with a copy of the company's statements opposing your proposal. To the 
extent possible, your letter should Include specific factual information demonstrating the 
inaccuracy of the company's claims. Time permitting, you may wish to try to work out your 
differences with the company by yourself before contacling the Commission staff. 

3. We require the company to send you a copy of its statements opposing your proposal before 
it sends its proxy materials, So that you may bring to our attention any materially false or 
misleading statements. under the following timeframes: 



i. If our no-action response requires that you make revisions to your proposal or
 

supporing statement as a condition to requiring the company to include it in its proxy 
materials, then the company must provide you with 
 a copy of its opposition
statements no later than 5 calendardays after the company receives a copy of your 
revised proposal; or 

ii. In all other cases, the company must provide you with a copy of its opposition 

statements no later than 30 calendar days before its fies definitive copies of its 
proxy statement and form of proxy under Rule 14a-6. 



From: olmsted  
Sent: Thursday, November 06, 200-8 7 :48 PM
To: McGuire, Mike (WM) - Legal
Subject: Rule 14a-8 Broker Letter (DOW)

Mr. McGuire,
Attached is the broker letter requested. Please advise within one business
day whether there is any further rule 14a-B requirement.
Sincerely,

John Chevedden
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From:
Sent:
To:
Cc:
Subject:

McGuire, Mike (WM) - legal
Monday, November 10,200812:47 PM

 
Fradette, Susan (8M); DeBolt, laura (L): Mueller, Ronald O.
FW: Rule 14a~8 Broker letter (DOW)

Attachments: CCE00011.pdf

~
CCOOOll.pd

(111 KB)
Thank you for your correspondence, but we will need current informtion

regarding Mr. Rossi's holdings. The attached Morgan Stanley document is dated almost a
year ago.

Regards,
Mike

-----Original Message-----
From: olmsted (mail to: a  
Sent: Thursday, November 06. 2008 7:48 PM
To: McGuire, Mike (WM) - Legal
Subject: Rule 14a-8 Broker Letter (DOW)

Mr. McGuire.
Attached is the broker letter requested. Please advise within one business
day whether there is any further rule 14a-8 requirement.
Sincerely,
John Chevedden

i
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From: olmsted rmailto~  
Sent: Monday, Novemr  
To: McGuire, Mike (WM) ::. .t;ëgal
Subj ect: Rule 14a-8 Broker Letter (noW) SPM

Mr. McGuire,
Attached is the broker letter requested. Please advise within one business
day whether there is any further rule 14a-8 requirement_
Sincerely.
John Chevedden

*** FISMA & OMB Memorandum M-07-16 *** 
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MOJS, 'NIOHOLS, hSH'l & TUNNELL LLP
 

1201 NoaTH M.T SnllT
 

P.O. Box 1347
 

WIUINGTON, DBLAWAU 19899-1347 

.302 658 9200 

3026583989 FAX
 

,Janua 6,2009
 

The Dow Chemical Company 
2030 Dow. Center 
Midland, MI 48674 

Re: Stockholder Proposal Submitted By John Chevedden
 

Ladies and Gentlemen: 

TIs letter is in response to your request for our opinon with respect to certn 
matter involvig a stockholder proposal (the "Proposal") submitted to .TIe Dowèhemcal 

. Company, a Delaware corporation (the "Company"), by John Chevedden (the "Proponent"), 
under the name of 
 Nick Rossi as his nominal proponent, for inclusion in the Company's proxy 
statement and form of proxy for its 2009 Anual Meetig of Stockholders. Specifically, you 
have requested our opinon (i) wheter the Proposal would, if implemented, cause the Company 
to violate Delaware law, and (ii) whether the Proposal is a proper subject for stockholder acton 
under Delaware law. ' 



The Dow Chemcal Company 
Januar 6, 2009
 

Page 2 

shareowners only and meanwhile not apply to management and/or 
the board.! 

II Summary.
 

The Proposal is suscetible to at lea two different interretations. The fist 
interpretaon would requie tht any bylaw or charer provision" alowig stockholders owng at 
least 10% of 
 the CompaDy's common stock to call a special meetig not apply to stockholder 
who are members of "management and/or the board" (such stockolders, "Inside Stockholders"). 
As a result, Inside Stockholder would be prohibited from exercising the same nghts acrded to 
other stockholders. Insofar as . the Proposal. is interreted in th maner, it would, if
 

implemented, violate Delaware law because it would discin~te among holders of the sae
 

. class of stock of the Company. The basis for ths opinon is set fort in Section il.A of ths 
letter. 

The second interretation of the Proposal would requie that any "exception or 
excluson condition" applied to stockholders in the bylaw or charer provision also be applied to 
"management and/or the board."i As a result, the Board.would be prohibited from callig a
 

special meeting uness it satisfied the 10% stock ownerhip condition called for in the first 
sentence of the Proposal. Insofar as the Proposal is interreted in ths maner, it would, if
 

implemented violate Delaware law because it would plac restrctions" on the abilty of the 
Board to cal a special meetig, which is a fudamental power expressly granted to the Board by
 

Secton 2I 1 
 Cd) of the Delaware General Corporation Law (the "DGCL"). The basis for ths 
opinon is set fort in Section il.B of ths letter. 

For the foregoing reasons, it is our opinon that the Proposal would cause the 
Company to violate Delaware law if it were implemented. In addition, because the Proposal asks 
the Board to violate Delaware law, it is also our opinon that, as explained in Secon IV of this 
letter, the Proposal is not a proper subject for stockholder action under Delaware 
 law. 

A longer supportg statement, not relevant to our opinion, accompanes the Proposal. 

2 W~ undertad that the Company has recived a slightly modified verion of the proposal 

that would eliminate the ambiguty inherent in the Proposal and leave the Proposal
 

susceptible only to ths secnd interretation. As discussed in Section III.B of ths letter, we 
believe the implementaon of a proposal subject only to ths interretation, by itself, would 
violate Delaware law. 



The Dow Chemca Company 
Januar 6, 2009
 

Page 3
 

III The ProposaL, If Implemented, Would Cause The Company To Viola Dnlaware Law.
 

, A. Delaware La Prohibits DiscriminatiQIÌ Among Holders Of The Same Class Of
 

Stock. 

It is a fudamenta rue of Delaware law that shares of 
 the same class of stock are 

equal, and that the holders of such shareS have the same rights oii a pro rata basis. Although the 
Delaware statute establishes an exception to ths rue to the extent that a ceficate of
 

incorporation specfies the voting rights of holders on other than a pr rata basis (for example,
 

basing the per share votig right of a stockholder on, the total number of shares owned by such 
holder), neither the statute nor the case law recognzes a simlar excetion concerng the right to 
call special meetigs. 

The' right to cal special meetigs is set fort in Section 211 (d) of the DGCL,
 

which allows a corporation's ceficate of'incorporation or bylaws to authorize a "person or
 

persons" to cal spcial meetigs of stockholders:
 

Special meetigs of the stockholders may be caled by the board of 
directors or by such person or persons as may be authoried by the 
certificate o/incorporation or by the bylaws. 

8 Del. C. § 211(d) (emphasis added).3 Importa.tly, .any charer or bylaw provision relatig to 
special meetigs must not be contrar to law. ,See 8 Del. C. § 109(b) ("The bylaws may conta 
any provision, not inconsistent with law or with .the certficate of incorporation. "); . id. § 1 02(b )(1) 

the . . . stockholder," but(authorizig a charer to include provisions '~eguatig the power of 


expressly sttig that such provisions may 
 'not be "contrar to the laws of th State"). The 
Delaware Supreme Cour for example, has interpreted ths requiement in the context of Section 
109(b) to mea that, in addition to not "facially violat(ing)" any provision of the DGCL, a bylaw 
may not "violate any common law rue or precept." CA, Inc. v. AFSCME Employees Pension 
Plan, 953 A.2d 227,238 (DeL. 2008); see also Jon.es Apparel Group, Inc. v. Maxell Shoe Co., 
Inc., 883 A.2d 837, 843-44 (DeL. Ch. 2004) (stating that the temi "contrar to the laws of ths
 

state," as used in Section 102(b)(1), mea a proyision that ''tangres(es) a 
 statutory enctment 
or a public policy setted by the 
 common l~w or implicit in the General Corporation (law) 
itself") (citations and interal. 
 quotations omitted). 

Because the Proposal would exclude some holders of the Company's common 
stoçk from the group. of stockholders with the' right to call special meetigs, the Proposal would 
be inconsistent 
 with the "doctre of equal trea1ient." Ths doctre is a basic rue agast 
discrimition, requirng that shares of stock of the same class be accorded equa and identica
 

3 The bylaws and cerficate of incorporation would be the only "appropriate" docuents for 

regulating the caling of a special meetig. 
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the holder. See, e.g., In re Sea-Land Corp., 642 A.2d 792,rights, regaress of the identity of 


299 n.10 (Del. Ch. 1993) ("It has loiig been ackno~le4ged that absent an express agreement or 
statute to the contr, all shares of stock are equa."); Jedwab v. MGM Grand Hotels, Inc., 509 
A.2d 584, 593 (Del. Ch. 1986) ("At common law:and in the absence of an agreement to the 
contrar al shares of stock are ~ua.''); Penìngton v. Cómmonwealth Hotel Const. Corp., 155 A.
 

514,520 (DeL. Ch. 1931) (same). . .
 

Insofar as the Proposal. prohibits the recogntion of shares held by Inide 
Stockholders for purses of any bylaw or charer provision authorizing stockholders owng at 
least 10% of the Gompany's common stock: to call a spal meetg, the Proposal would violate
 

this doctne as it would discrminate against Inside Stockholder. For example, a member of 

4 The discussion of 
 the equal treatment doctrn~ in In re Sea-Land Corp. acknowledges that ''i 
some circumstaces Delaware law perts shareholderS (as distgUhed from shares) to be 
treated unequally." 642 A.2d at 799 n.10. See also:Applebaum v. Avaya, Inc., 805 A.2d 209, 

the DGCL, 
which authorizes a corporation to issue frctional shares or provide alternative consideration 
214 (DeL. Ch. 2002), aJjd, 812 A.2d 880 (DeL. 2002) (interreting Section 155 of 


in lieu of fractonal shares, to allow a corporation to issue fractional shares to some
 

stockholders but not other followig a reverse stock split and statig that "direcors actg 
consistently with thei fiduciar duties may draw distictons between groups of stockholders 
in defining the basic economic ters of tranacons (subject to a requient tht al
 

stockholders be treated fairly)"); Nixon v. Blackwell, 626 A.2d 136(), 1376 (Del. 1993) 
(discussing board approval of an employee stock option plan and key man life inance 
program which together had the effect of benefiting certn stockholders but not other and 
statig.that "stockholder need not always be treated equay for al puroses" as long as such 
treatment is fai). 

cases cItedfor ths proposition, other than Providence & Worcester Co. v. Baker, 378The 

1977), which is discussed at lengt in ths opino~ below, are conceredA.2d 121, 123 (Del.. 


with a board of diectors 
 engaging in a hqsiness stategy or tranaction tht effects certain 
. stockholders differently than other. E.g., U.nocal Corp. v. Mesa Petroleum Co., 493 A.2d 
946, 956 (Del. 1985) (discriatory self tender offer); Revlon, Inc. v. MacAndrews & 

plan);Forbes Holdings, 506 A.2d 173, 180-81 (Del. 1986) (adoption of a stockholder rights 


see also Cheffv. Mathes, 199 A.2d 548, 554-56 (Del. 1964) 
 (selecve stock repurchase);
 

Fisher v. Moltz, 1979 WL 2713 (DeL. Ch Dec. 28, 1979) (same). Stated another way, these 
caes stand for the proposition that "there ar occaions where boards of directors are 
permitted to treat diferent groups of stockholders diferently, as long as it is in accordace 
with their fiduciar duties." Tooley v. AX Fin., Inc., 2005 WL 1252378, at *5 n.18 (Del. 
Ch. May 13, 2005) (emphasis added). However, these caes do not stand for the proposition 
that a corporation's goverg doçuments may disciate among holder of the sae class
 

of stock in a matter of fudamenta corporate goverance. 
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management who may want to join with other stockholder in calling a special meetig would 
fid that his or her stock does not count. toward. the calcuation of the requisite 10% of
 

outstadig common stock. Ths would create 8: discrtory distincton betwee shares
 
owned by Inide Stockholder and óther shares. . '.
 

The most common application of the equa treaent doctre in the caelaw
 

relates to dividends, requing that all holders of id.ehtica shares receive 
 the same divideds 
when dividèndsare declared and paid. Thus, in Telvest, Inc. v. Olson, 1979 WL 1759 (Del. Ch. 
Mar. 8, 1979), the 
 Delaware Cour of.Chance enjöined the distrbution of a stock dividend. 
because, inter alia, the dividend would not bè issued on a pro rata bass. The proposed dividend 
in that case was of prefered shares that caed special votig 
 rights on cert tractons. The 
defendant corporation argued that the fact that the diVidend would be issued on a rounded basis 
so that the votig rights of certn holder of common stock receiving the dividend would be
 

rounded up involved only a "slight" increae in the voting rights of those stockholders. The 
Cour refused to find that there was any "de minimis" excetion to the absolute requirement of 
equal treatment in dividends. ¡d. at *18. 

. The rue of. equal treatment" has Qne well-known excetion, which penits 
discrmination among holders as to votig rights in a corporation's charer. Ths exception,
 

however, is not applicable to Section 211(d) or the right to call.special meetigs.s The leadig 
decision recognzig the exception makes it clear that the exception derives from the specific 
language of the statutory section governg votig rights-Section 212(a) of the DGCL.6 In the 
decision, Providence & Worcester Co. v. Baker, .378 A.2d 121, 123 (Del. 1977), the Delaware 
Supreme Cour interrete Section 212(a) of the DGCL to alow' a ceficate of incorporation to 

limit the votig power of large stoçkholders ín two ways: fit, by alowig one vote for the fit
 

fift shares of stock held by a stockholder, but oruy oòe vote for ever additional twenty shares
 

held by such stockholder; second, by prohibitig any. stockholder from voting more th 25% of
 

5 A right to "call" a special meetig conferd pursuant to Secton 211(d) is not a right to vote 

on whether a 
 special meetig should be convened. Cf Matulich v. Aegis Comm 'ns Group,

Inc., 2007 WL 1662667, at *6 (Del. Ch. May 31, 2007) (obserg that the DGCL 
"sp.ecifically contemplates that a shareholder may pe granted multiple methods by which they 
may express an opinion" and distgushig. a consent right grted in a certficate of
 

incorporation from a votig right). 

6 Unle Section 211(d), Section 212(a) expressly renders equa treaenta default, subject to 

incorporation. Compare 8 Del. C. § 212(a) ("Unless
 
otherwse provided in the ceficate of incorporation and subject to § 213 of ths title, each
 
varance in a corporation's ceficate of 


stockholder shall be entitled to 1 vot~. for each share of capita stock held by such 
stockholder.") with 8 Del. C. § 211(d) ("Special meetigs of 
 the stockholders maybe caled 
by the board of direcors or by such person or persons as may be authoried by the ceficate
 
of incorporation or by the bylaws.").
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the corporation~s outstading common stock. The çour in Providence & Worcester Co. relied 
heaviy on the precse languge and stattory history. of Section 212(a) in decling to declare 
such i; chaer provision void. See also Matulich, 2007 WL 1662667, at *4 ("£When a Cour 
interrets a statute, it seeks to ascer and give effect to the intent of the legislatue.") (citations 
and intern quotations omitted). Importtly, the Cour found tht the predecessor stte to
 

Secton 212(a) had peritted differential voting nghts; that ths rue was subsequently chaged 
to requie unformty; and that a fial change requked unformty as the default rue uness, as 
stated in Section 212(a), "otherse peritted in the cerficate of 
 incorporation." The Cour also 
found that "votig restrctions" such as those in the Providence and Worceter chaer were 
famar to the legilatue at the time it aded the phrase "unless otherse provided in the
 

cecate of incorporation" to the statate. In short the entire analysis was dnven by the specific
 

mstory, language and context of, and the specific amendments to, the votig nghts statute 
(Section 212(a)). .
 

By contrast, there is no such statutory or historic support for an interetation of
 

the special meetig statute, Section 211 (d), that would permt discnnation among 
stockholders. Prior to wholesale revisions to the DGCL in 1967, Section 211(d) had "no 
counterpar" in the Delaware corporations statute. 1 Enw AR P. WELC, FOLK ON TIE 
DELAWAR GENERA CORPORATION LAW: § 211.8 (5th ed. 2008). Commentar 
 frm an advisor 
to the commttee 
 that substantially revistd the DGCL in 1967 states that the revised statute 

provide that "special(which was ultiately adopted and codified in Section 211(d)) should 


meetigs may be c.alled by the board of directors or.by any other person authoried by the by
laws or the certficate of incorpration" but that "it is unecessar 
 (and for Delaware,

undesirable) to vest named offces, or specified percetages of shareholders (usuly 10%), with 
statutory, as distinguished from by-law, authority to cal special meetings." Ernest L; Folk III, 
The Delaware Corporation Law: A Study of the Statute with Recommended Revisions 112 
(1964). Ths commentar ilustrtes the drafter' intent with respect to the ''pern or perons" 
that may be confered with the power to call a special meetig. Such intent is in conformity with 
pre-1967 caselaw regarding the right to cal a special meetig and does not ilustrte any intent to 
create an exception to the fudamenta doctre of equa treatment. E.g., Richman v. DeVal 
Aerodynamics, Inc., 183 A.2d 569 (DeL. .Ch. 1962) (applying a bylaw provision authorig
 

president or holder of a majonty of 
 the corporation's stock to call special meeng); Campbell v. 
Loew's Inc., 134 A.2d 852 (DeL. Ch. 1957) (constrg a 
 bylaw proviion authoriing president 
to cal special meetg); Moon v. Moon Motor Car Co., 151 A. 298 (Del. Ch. 1930) (applying a 
bylaw provision authorizig president or holders of a majority of the corporaon's stock to callspecial meetig). . 

Moreover, we believe. that judicial interpretation of two other sections of the 
DGCL, both relating to dividends, is more analogous to the present sitution 
 than the unque 
analysis in Providence & Worcester Co. As staed above, the most common applicaon of the 
equal treatment doctre relates to dividends. The DGCLprovisions relati to dividends, lie 
Section 212(a), are enabling-aowig a ceficate of incorporation to gover the declaration of 
dividends. See 8 Del. C. §. 1 51 (c) ("The holders of prefeted or special stock of any class or of 
any senes thereof shal be entitled to receive dividends at 
 such rates, on such conditions and at 
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such ties as shall be stated in the certficate of incorporation . . . . ") (emphasis added); id. § 
" 170(a) (''1e diectors of ever corpration, suject to any restrctions contained in its ct!rtificate 
of incorporation, may declare and pay dividends upon the shares of its caita stock . . . . ") 
(emphasis. added). Howeyer, it is clear that, notwithstdig the abilty to addres the payment
of dividends in a certficae of incorporation, the doctre of equa treatment with respec to 
dividends may only be abrogated by unanous consent of the stockholders. See In re Reaing 
Co., 711 F.2d 509, 519 (3d Cir. 1983) (''We, ordinary, dividends 
 mus be apportoned among 
the stockholders pro rata to thei several "holdings, 'it canot be doubted th the stockholders 
may, by unanimous consent, adopt and become 
 bound to a different mode of division."') 
(emphasis added and citation omitted). It is our opinon that, simlar to the right to receive a 
dividend, absent unanmous consent of the stockholder, if the right to call. a special meeg is 
granted to stockholders, then all holder of the same class of stock must be treated equaly with . 
respect to. that right. 7 .
 

B. The Directors' Right to Call Specia Meetings Cannot Be Limited.
 

1. The Board Of Directors Has An Unqualified StatutOry Right To Call
 

Special Meetings. 

Section 211(d) of the DGCL expressly grants to the board of directors of a 
Delaware corporation the power to cal special meetings of stockholders: 

Special meetings of the stockholders may be called by the board of 
directors or by such person or persons as may be authoried by the 
certficate of incorporation or by the bylaws. 

7 We also recognze that Section 211(d) alows 
 'the right to call speial meetigs to be 
conferred upon "such person or perons" as may be authorized by the bylaws. In oUr
 

opinon, the use of the ter "person or persons;' in Secton 211(d) does not create an
 

exception to the fudamental doctre of equal treatment. First, as discussed above, the 
legislative history of Section 211( d) does not ilustrate anyintentto create an excetion to the 
doctre of equal treatment. Second, we believe that the use of the ter "person or persons" 

in Section 211(d), when used with respect to stockholders, is simar to the use of the ter
 

"shares of its capital stock" in the DGCL proyision authorizing the declaration and payment 
of dividends. See 8 Del. C. § 170(a) (''Te directrs of ever corporaon. . . may declare
 

and pay dividends upon the shar.es of its capital stock. . . . ")( emphais added). The use of 
the suject "shares of its capital stock" in Secton 170 has not bee interreted to abrogate 
the doctre of equal treatment on the basis of tht subject, and we believe that the use of the
 

ten ''person or perons" in Secton 211 (d), when used with respect to stockholders, would
 

be treated simlarly. Cj Telvest, Inc., 1979 WL 1759. 
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8 Del. C. § 211 (d) (emphasis added). Ths statute invests the board of directors with the power to 
cal a specal meetig but does not provide ani mea to cicuscribe that power in a 
corporation's bylaws or cerficate ofincoipration. No other 
 provision of the DGCL authorizes 
any litations on or modifications to the board's power to cal a special. meetig purant to 
Section 211 
 (d). 

As stated above, a corpration's bylaws ''may conta any provision, not 
inconsistent with law," 8 Del. C. § lO9(b), and a corporaton's cerficate of 
 incorporation may 
not be "contrar to the laws of 
 ths State," id. § lO2(b)(1). Infar as the Proposa would require 
that any "exception or exclusion condition" applied to stockholder also be applied to the Board, 
such that the 10% stock ownership condition madated by the fist sentence of the Proposal
 

would prohibit the Board from calling a special meetig if the direcors did not collectively own 
10% of the outstandig common stock, the Board would violate Delaware law if it adopted the 
tye of bylaw or chaer provision urged by the Proponent. because such provision would be
 
"contrar to" and "inconsistent with" Section 211 (d) of the DGCL. 9
 

Súch an attempt to lit the Board's unqualified slttutory power to ca a special
 

meeting would also be inconsistent with other provisions of the DGCL. Delaware law provides 
that "(t)he business and afais of ever corporation. . . shall be managed by or under the
 

diection of a board of directors." 8 Del. C. 141(a). Inde~ the DGCLprovìdes that the board 
of directors has exclusive authority to initiate ce significat actions that are conditioned 
upon and subject to subsequent stockholder approval. Limtig a board's power to ca special
 

meetings would impinge upon that exclusive authority. For example, to effect certn mergers or 
amendientsto a corporation's cerficate of incorporation, a board must fist approve such 
action, and tlwn submit the acton to stockholders for approval. See 8 
 Del. C. §§ 251, 242. In 
exercising its fiduciar duties in approving a merger agreeent or' charer amendment, a board 
may detene that its fiduciar duties require.it to cal a specal meeting to present the matter to 

As stated above, the bylaws and certficate of incorporation would be the only "appropriate"
 

documents for reguating the calling of a special meetg. 

9 Although one need look only to the express ters of Section 211(d) to deterne that the 

Proposal would be invalid, we note that the legislative history of ,Secton 211(d) fuer 
support our opinon. As stated above, commenta from an advisor to the commttee that 
substatially revised the DGCL in 1967 states thtthe revised statue should provide that 
"special meetigs may be called by the board of diectors or by any other person autoried. 
by the 
 by-laws or the cerficate of incorpration" but that "it is unecessar (and for 
Delaware, undesirable) to vest named offcers, or specified percentages of shareholders
 

(usually 10%), with sttutory, as distigushed from by-law, authority to cal spial
 
meetings." Folk, supra at 112. Ths commenta ilustrates the drers' recogntion tht the 

the board of dirtors-a oppòsed to other pernsto cal a 
 special meeg ispower of 


inviolate. 
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stockholders for consideration. See Mercier v. Inter-Tel (Del.), Inc., 929 A.2d 786, 817-19 (Del. 
Ch. 2007) (notig how the board;s fiduciar duties were implicated when it decided to 
reschedule a specal meetig for the approval of a merger that the board believed to be in the best 
intees of 
 the stockholders); Perlegos v. Atmel Corp., 2007 WL 475453, at *25 (Del. Ch. Feb. 
8, 2007) (discussing fiduciar duties concomitant with the call and cacellaton of a specal 
meetg). Those duties do not disappear. in 
 those times when directors may fail to satisfy a 
parcular stock ownership theshold. Accrdingly, the power to cal a special meetig is a 
fudaenta one that canot be constrained without placing a board's abilty to fufill its 
fiduciar duties in jeopardy-a result that the .law wi not 
 perit 

2. There Are Cerai Matter For Whch Stockholder May Not Call
 

Meetings. 

As noted above, Delaware law provides that there are. cer matters for which 
only directors may call special meetings. For example, only the board may call a meetg for the 

approve a merger agreementpurose of approvig a merger agreeent, because'the board must 


before it is submitted to stockholders. See Tansey v. Trade Show News Networks, Inc., 2001 WL 
1526306 at *7 (Del. Ch. Nov. 27, 2001) (fiding a merger to be ''void ab initio" because its 
approval did not follow this proper sequence). By the same token, an amendment to the 
certficate of incorporation mus be recoI1ended by the board intially and then presented to the 
stockholder for approval. See AGR Halifax Fund Inc. v. Fiscina, 743 A.2d 1188, 1192-93 
(Del. Ch. 1999) ("Both steps must occu in that sequence, and under no circwnstances may
stockholders act before the mandated board action proposing and recmmending the 
amendment."). Accordingly, there is implicit in the DGCL an exception that is peritted-in
 

fact requied-by law that applies to prohibit stockholder frm caling meetigs for cert 
puroses: 10 Because, under ths interpretation of the Proposal, th exception would also have to 
apply to the Board, the Proposal, literally read, would make it impossible for the Board to intiate 
an amendment to the cerficate of incorporation or a merger other than at the tie of the 

Company's anual meetig. Such a fudamenta strpping of the board's power would violate 
Delaware law. See, e.g., Jones Apparel Group, Inc., 883 A.2d at 851-52 (suggestig that a 
certfic.ate of incorporation may not. contai restrctÌons on board power deag with mergers or 
charer amendments).
 

In su, insofar as the Proposal .would prohibit the Board from caling a special 

meeting if the directors" did not collectively oWn 10% of the outstading common stock 
implementation of the Proposal would violate Delaware law because it would (1) impose on the 
Board a 10% stock ownerhip condition in order to call a special meetng of the stockholders in 

10 The reference in the secnd sentence of the Proposal to "the fulest extent pertted by stae 

law" does not save the ProposaL On its face, such language addresses the extent to which the 
requested amendments to the bylaws and "each appropnate goverg. docuenl' may 
requie exception or exclusion 
 conditions under state law to apply to the stockholders. 
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violation of Section 211 of the DGCL and (2) purort to prolubit the Boar from callig a specal 
meetig to consider matters that only directors can intiate,. such as char amendments and 
mergers. Thus, by seekig to make the power of 


the Board and the power of stockholders to call 
special meetigs equivalent, the Proposal would place restictions on the fudaental power 
vested in the Board by Delaware law. As a result, the implementation of the Proposal would 
violate Delaware law. 

IV The Proposal Is Not A Proper Subject For Stockholder Action Under nelaware Law. 

Becuse the Proposal, if implemented would cause the Company to violate 
Delaware law, as 
 explaied in Par III of ths opinion,. we 
 believe the 
 Proposal is also not a 
proper subject forstockholder acton under Delaware law.
 

Jì Conclusion.
 

For the foregoing reaons, it is our opinon that: (i) the Proposal, if implemented, 
would cause the Company to violate Delaware law, ånd (ii) the'Proposal is not a proper subject 
for stockholder action under Delaware law. 

Ver trly yours, 

¡Yorri-'/")/icl,.J,, I/I'i;l f ;~"'"~/I ¿¿p 
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VIA E-MAIL 
Offce of Chief Counsel 

Division of Corporation Finance 
Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549 

Re: The Dow Chemical Company
 

Stockholder Proposal of John Chevedden (Rossi) 
Exchange Act of 1934-Rule 14a-8 

Dear Ladies.and Gentlemen: 

Ths letter is to inorm you that our client, The Dow Chemical Company (the 
"Company"), intends to omit from its proxy statement and form of proxy for its 2009 Anua 
Meeting of 
 Stockholders (collectively, the "2009 Proxy Materials") a stockholder proposal (the 
"Proposal") and statements in. support thereof submitted by John Chevedden (the "Proponent") 

Nick Rossi as his nominal proponent.purortedly in the name of 


Pusuat to Rile 14a-8G), we have:
 

· fied ths letter with the Securties and Exchange Commission (the
 

"Commission") no later than eighty (80) calendar days before the Company 
intends to file its defitive 2009 Proxy Materials with the Commssion; and 

. concurently sent copies of ths corrspondence to the Proponent and his nominal
 

proponent. 

Rule 14a-8(k) and Staf 
 Legal Bulletin No. 14D (Nov. 7,2008) ("SLB 14D") provide that 
. stockholder proponents are required to send companes a copy of any correspondence that the 
proponents elect to submit to the Commission or the staof the Division of Corporation Finance 

the(the "Staf'). Accordingly, we are taing ths opportunty to inform the Proponent that if 
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Proponent elects to submit additional correspondence to the Commssion or the Staff with 
respect to this Proposal, a copy of that correspondence should be fushed concurently to the
 

undersigned on behalf of 
 the Company pursuant to Rule 14a-8(k) and SLB 14D. 

THE PROPOSAL 

The Proposal i states: 

RESOLVED, Shareowners ask our board to tae the steps necessar to 
amend our bylaws and each appropriate governng document to give 
holders of 10% of our outstading common stock (or the lowest 
percentage allowed by law above 10%) the power to cal special 
shareowner meetings. This includes that such bylaw and/or charer text 
will not 
 have any exception or exclusion conditions (to the fullest extent 
permitted by state law) applying to shareowners only and meanwhile not 
apply to management and/or the board. 

A copy of the Proposal, as well as related correspondence with the Proponent, is attched to this 
letter as Exhibit A. 

On October 27, 2008, the Company received the original version of 
 the Proposal from the 
Proponent. On November 27,2008, the Company received an "updated" version of the 
Proposal from the Proponent, which sought to revise the language of the resolution and 
supporting statement from the original version of the Proposal. Pursuat to the guidance 
provided in Sta 
 Legal Bulletin No. 14 (Jul. 13,2001), the Company has chosen not to 
accept the Proponent's revisions, and this letter will address the original version of the 
Proposal. 

If, for any reason, the Staff 
 believes that it is appropriate to consider the ''updated'' version of 
the Proposal, we believe that such version of the Proposal. also may properly be excluded 
from the 2009 Proxy Materials for all of the reasons set fort herein, except for those reasons 
that rely upon Interpretation 1 (as defied in the text below) of the second sentence of the 
Proposal because the "updated" version of the Proposal is not susceptible to such 
interpretation. Therefore, we respectfuly request that the Sta concur that it wil tae no
 

action if the Company excludes the "updated" version of the Proposal from its 2009 Proxy 
Materials pursuat to Rule l4a-8(i)(2) because implementation of 
 the Proposal would cause 
the Company to violate state law, Rule l4a-8(i)(3) because the Proposal is impermssibly 
vague and indefinite so as to be inherently misleading, and Rule l4a-8(i)(6) because the 
Company lacks the power or authority to implement the Proposal. 
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BASES FOR EXCLUSION 

We believe that the Proponent has exceeded the one proposal limitation of Rule 14a-8( c) 
and does not satisfy the ownership requirements of Rule 14a-8(b) for the reasons addressed in a 
separate no-action request submitted concurently herewith and, accordingly, tht the Proposal is 
excludable on those bases. In addition, we hereby respectflly request that the Staff concur in 
our view that the Proposal may be excluded from the 2009 Proxy Materials pursuant to: 

. Rule 14a-8(i)(3) because the Proposal is impermssibly vague and indefinite so as
 

to be inherently misleading; 

the Proposal would cause the 
Company to violate state law; and 

. Rule 14a-8(i)(2) because implementation of 


. Rule 14a-8(i)(6) because the Company lacks the power or authority to implement
 

the Proposal. 

ANALYSIS 

I. The Proposal May Be Exeluded under Rule 14a-8(i)(3) Beeause the Proposal Is
 

Impermissibly Vague and Indefinite so as to Be Inherently Misleading. 

Rule 14a-8(i)(3) permits the exclusion of a stockholder proposal if the proposal or 
the Commission's proxy rues or regulations, includingsupportng statement is contrar to any of 


Rule. 14a-9, which prohibits materially false or misleadig statements in proxy soliciting . 

materials. For the reasons discussed below, the Proposal is so vague and indefinite as to be 
misleading and, therefore, is excludable under Rule 14a-8(i)(3). 

The Staff consistently has taen the position that vague and indefinite stockholder 
proposals are inerently misleading and therefore excludable under Rule 14a-8(i)(3) because,
 

"neither the stockholders voting on the proposal, nor the company in implementig the proposal 
(if adopted), would be able to determe with any reaonable certainty exactly what actions or 
measures the proposal requires." Sta Legal Bulleti No. 14B (Sept. 15,2004) ("SLB 14B").
 

See also Dyer v. SEC, 287 F.2d 773, 781 (8th Cir. 1961) ("(I)t appears to us that the proposal, as 
drafed and submitted to the company, is so vague and indefite as to make it impossible for 

stockholders at large to comprehend precisely what the 
proposal would entaiL"). In ths regard, the Staff has permtted the exclusion of a variety of 
stockholder proposals, includig proposals requesting amendments to a company's certficate of 

either the board of directors or the 


incorporation or bylaws. See Alaska Air Group Inc. (avaiL. Apr. 1 1, 2007) (concUring with the 
that the company's board amend the company's 

governing instruments to "assert, affirm and define the right of the owners of the company to set 
exclusion of a stockholder proposal requestig 


stadads of corporate governance" as "vague and indefinite"); and Peoples Energy Corp. (avaiL. 
Nov. 23, 2004) (concurng in the exclusion as vague of a proposal requesting that the board 
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amend the certificate and bylaws "to provide that offcers and directors shan not be indemnfied 
from personal liabilty for acts or omissions involvig gross negligence or reckless neglect"). In 

the Proponent's prior 
proposal seeking to alter the abilty of stockholders to call special meetings, which was 
fact, the Stafhas concured with the exclusion under Rule 14a-8(i)(3) of 


submitted to both the Company, see The Dow Chemical Co. (avaiL. Jan. 31, 2008), and numerous 
Feb. 25, 

2008); Mattel1nc. (avaiL. Feb. 22, 2008); Schering-Plough Corp. (avaiL. Feb. 22, 2008); CVS 
other companies, see Raytheon Co. (avaiL. Mar. 28,2008); Offce Depot Inc. (avaiL. 


Care mark Corp. (avaiL. Feb. 21, 2008); Intel Corp. (avaiL. Jan. 31, 2008); JP Morgan Chase & 
Co. (avaiL. Jan. 31,2008); Safeway Inc. (avaiL. Jan. 31, 2008); Time Warner Inc. (avaiL. 
Jan. 31,2008); Bristol Myers Squibb Co; (avaiL. Jan. 30,2008); Pfizer Inc. (avaiL. Jan. 29, 2008); 
and Exxon Mobil Corp. (avaiL. Jan. 28, 2008) (concurg, in each case, with the exclusion of the 
Proponent's proposal that the board of directors amend the company's "bylaws and any other 
appropriate governng documents in order that there is no restrction on the shareholder right to 
call a special meeting"). 

Moreover, the Stahas on numerous occasions concured that a stockholder proposal 
was suffciently misleadig so as to justify exclusion where a company and its stockholders
 

might interpret the proposal differently, such that "any action ultiately taen by the (c)ompany 
upon implementation (of the proposal) could be significantly different from the actions 
envisioned by shareholders voting on the proposal." Fuqua Industries, Inc. (avaiL. 
Mar. 12, 1991). See also Bank of America Corp. (avaiL. June 18, 2007) (concurng with the 
exclusion of a stockholder proposal calling for the board of directors to compile a report 
"concemingthe thnkng of the Directors concerning representative payees" as "vague and 
indefinite"); and Puget Energy, Inc. (avaiL. Mar. 7, 2002) (concurng with the exclusion of a 
proposal requesting that the company's board of directors ''take the necessar steps to implement 
a policy of improved corporate governance" as "vague and indefinite"). 

In the instat case, neither the Company nor its stockholders can determne the measures 
requested by the Proposal, because the Proposal itself is internally inconsistent. The operative 
language in the Proposal consists of two sentences. The first sentence requests that the 
Company's board of directors take the steps necessary "to amend our bylaws and each 
appropriate governg document to give holders of 10% of our outstading common stock (or the 
lowest percentage allowed by l~w above 10%) the power to call special shareowner meetings." 
The second sentence requires fuer that "such bylaw and/or charer text wil not have any 
exception or exclusion conditions (to the fullest extent permitted by state law) applying to 
shareowners only." However, the bylaw or charer text requested in the first sentence of the 
Proposal on its face includes an "exclusion condition," in that it explicitly excludes holders of 

common stock from having the abilty to cali aless than 10% of the Company's outstading 
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.. 

special meetig of stockholders.2 Thus, the bylaw or charer text requested in the first sentence 
of the Proposal is inconsistent with the requirements of the text requested in the second sentence 
of the Proposal,and accordingly, neither the Company nor its stockholders know what is 
required.3 

The Staf previously has recognzed that when such internal inconsistencies exist with 
the resolution clause of a proposal, the proposal is rendered vague and indefinite and may be 
excluded under Rule 14a-8(i)(3). For example, in Verizon Communications Inc. (avaiL. 

..the proposal included a specific requirement, in the form 
of a maximum limit on the size of compensation awards, and a general requirement, in the form 
of a method for calculating the size of such compensation awards. However, when the two 
requirements proved to be inconsistent with each other because the method of calculation 

Feb. ii, 2008), the resolution clause of 


awards exceeding the maximum limit, the Staff concurred with the exclusion of the 
proposal under Rule 14a-8(i)(3). See also Boeing Co. (avaiL. Feb. 18, 1998) (concurrng with the 
exclusion of a proposal as vague and ambiguous because the specific limitations in the proposal 

resulted in 


on the number and identity of directors serving multiple-year terms were inconsistent with the 
process it provided for stockholders to elect directors to multiple-year terms). Similarly, the 

the Proposal includes the specific requirement that only stockholders holdingresolution clause of 

the Company's stock have the abilty to call a special meeting, which conficts with the 
Proposal's general requirement tht there be no "exception or exclusion conditions." hi fact, the 
10% of 


Proposal creates more confsion for stockholders than the Verizon compensation proposa 
because the inconsistency is patent and does not requie any hypothetical calculations. 

the Proposal is itself so vague and ambiguous that it 
is impossible to ascertain what the Proposal requires. That sentence provides that "such bylaw 
and/or charer text will not have any exception or exclusion conditions (to the fulest extent 

Furermore, the second sentence of 


2 The clause in the second sentence that, effectively, would allow any "exception or exclusion 

conditions" required by any state law to which the Company is subject does not address or 
remedy the conflct between the two sentences, because the 10% stock ownership condition 

the first sentence is not required by Delaware law, under which the Company is 
incorporated. 
called for in 


3 Evidence of 

ths confsion can be seen in the alternative ways that requirements of the 

Proposal have been interpreted by other companies receiving the same Proposal. See, e.g.,

of
Hallburton Co. (incoming no-action request, fied Dec. 22, 2008) (interpreting "holders 


1 0% or our outstanding common stock" to require ownership of exactly 1 0%); and Verizon 
15, 2008) (interpretig the
 

limtation on "exception or exclusion conditions" to potentially apply to procedural and
 
notice provisions or the subject matter of special meetings).
 

Communications Inc. (incoming no-action request, fied Dec. 




GIBSON, DUNN &CRUTCHERLLP 

Offce of Chief Counel 
Corporation FinanceDivision of 


Januar 6, 2009
 

Page 6 

meanwhile not apply to managementpermtted by state law) applying to shaeowners only and 


board." Any attempt to comprehend this provision results in at least two reasonable 
interpretations: 
and/or the 


. Interpretation 1: "such bylaw and/or charer text wil ((i)) not have any
 

exception or exclusion conditions (to the fullest extent permtted by state law) 
applying to shareowners only and meanwhile ((ii)) not apply to management 
and/or the board"; or 

. Interpretation 2: "such bylaw and/or charer text wil not have any exception or
 

exclusion conditions (to the fulest extent permtted bystate law) (()) applying to 
shareowners only and meanwhile ((ii)) not apply(ing) to management and/or theboard." .
 

Interpretation 1, which requires the least editing to elimiate ambiguty, would require that any 
bylaw and/or charer text adopted to provide 10% stockholders the abilty to call a special 

"management and/or the board." That is,meeting not apply to stockholders who are members of 


among the 1 0%it would exclude members of management and/or the board from being 


stockholders who could call a special meetig. Interpretation 2 would require that any 
conditions" applied to stockholders in the bylaw and/or charer text also 

be applied to "management and/or the board." Because the first sentence of the Proposal 
imposes a 10% stock ownership condition on the abilty of stockholders to call a special meeting, 

"exception or exclusion 


requie that the same condition be applied to the Company's board.Interpretation 2 would 

frequently has concurred with the exclusion of proposals similarly susceptibleThe Staff 


the company and its stockholdersto multiple interpretations as vague and indefiite because 


might interpret the proposal differently, such that "any action ultiately taken by the (c )ompany 
upon implementation (of the proposal) could be signficantly different from the actions 
envisioned by shareholders voting on the proposal." Fuqua Industries, Inc. (avaiL. 
Mar. 12, 1991). More recently, in Ford Motor Co. (avaiL. Feb. 27, 2008), the proposal requested 
a report on effort to increase fuel economy "such that no Ford vehicles will indicate there isa 
need for any country in the world to buy oil from the Middle East to fuel the new Ford vehicles." 
The proposal was .susceptible to multiple interpretations, ranging from international advocacy for 
a boycott of oil from the Middle East to recommendations for the design of indicator lights in 
Ford vehicles, and the Sta concured with the exclusion of the proposal as vague and indefinite. 

Inc. (avaiL. Feb. 16, 2007) (concurg with the exclusion of a
 
proposal, which was susceptible to a different interpretation if read literally than if read in
 
See also Prudential Financial 


conjunction with the supporting statement, as vague and indefite); International Business
 

. Machines Corp. (avaiL. Feb. 2, 2005) (concurng with the exclusion: ofa proposal regarding 
executive compensation as vague and indefinite because the identity of the afected executives 
was susceptible to multiple interpretations); and Philadelphia Electric Co. (avaiL. Jul. 30, 1992) 

(noting that the proposal, which was susceptible to multiple interpretations due to ambiguous 
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synta and gramar, was "so inerently vague and indefite that neither the shareholders. . . 
nor the (c )ompany . . . would be able to determe with any reasonable certainty exactly what 
actions or measures the proposal requires"). 

Consistent with Staffprecedent, the Company's stockholders canot be expected to make 
an informed decision on the merits of the Proposal if 
 they are unable "to determe with any 
reasonable certty exactly what actions or measures the proposal requires." SLB 14B. See
 

also Boeing Corp. (avaiL. Feb. 10,2004); and Capita/One Financial Corp. (avaiL. Feb. 7,2003) 

(excluding a proposal under Ru1e 14a-8(i)(3) where the company argued that its stockholders 
"wou1d not lmow with any certty what they are votig either for or agaist"). Here, the 
operative language of the Proposal is both self-contradictory and, with respect to the second 
sentence, subject to alternative interpretations. Moreover, neither the Company's stockholders 
nor its board of directors would be able to determine with any certty what actions the 
Company would be required to tae in order to comply with the ProposaL. Accordingly, we 
believe that as a resu1t of the vague and indefinte natue of 
 the Proposal, the Proposal is
 
impermissibly misleading and, thus, excludable in its entirety under Rule 14a-8(i)(3).
 

II. The Proposal May Be Excluded under Rule 14a-8(i)(2) Beeause Irnplementation of
 

the Proposal Would Cause the Company to Violate State Law. 

Rule 14a-8(i)(2) permts a company to exclude a stockholder proposal ifimplementation 
of the proposal wou1d cause it to violate any state, federal or foreign law to which it is subject. 
The Company is incorporated under the laws of the State of Delaware. For the reasons set fort
 

in the legal opinon regarding Delaware law attached hereto as Exhbit B (the "Delaware Law 
Opinion"), the Company believes that the Proposal is excludable under Ru1e 14a-8(i)(2) because 
implementation of either interpretation of 
 the Proposal (as discussed above) would cause the 
Company to violate the Delaware General Corporation Law (the "DGCL"). 

Under Interpretation 1, the Proposal requests that the Company's board adopt bylaw 
and/or charer text giving holders of 10% of 
 the Company's stock the abilty to call a special 
stockholder meeting, uness such holders are members of 
 management and/or the board. 
However, as discussed in the Delaware Law Opinon, doing so would "violate Delaware law 
because it would discriminate among holders of the same class of stock of the Company." Under 
Section 211(d) of the DGCL and the "doctre of equal treatment," once the 
 right to call a special 
meeting is granted to stockholders, all stock of 
 the same class must be treated equally with 
respect to that right. Yet the Proposal seeks to create such inequality by requesting that the 
abilty of stockholders to call a special meetig "not apply to management and/or the board," 
even if they otherwse satisfied the 10% stockholder stadard. Thus,.as supported by the 

Delaware Law Opinion, implementation of Interpretation 1 of 
 the Proposal wou1d cause the 
Company to violate state law because the Proposal wou1d exclude stockholders who were 
members of management and/or the board from among those 10% stockholders who wou1d be 
authorized to call a special meetig. 
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Under Interpretation 2, the Proposal requests that any "exception or exclusion conditions" 
applied to stockholders in the bylaw 
 and/or charer text givig stockholders the abilty to call a 
special meetig also be applied to "management 
 and/or the board." However, as discussed in the 

. Delaware Law Opinion, doing so would "violate Delaware law because it would place 
restctions on the abilty of the Board to call a special meetig, which is a fudamenta power 
expressly granted to the Board by Section 211(d) of the (DGCL)." Section 211(d) of the DGCL 
provides tht "(s)pecial meetings of 
 the stockholders may be caled by the board of directors," 
without any means to limit or restrct such power in a company's bylaws or otherwse. Yet, the 
Proposal requests both that the abilty of stockholders to call special meetigs be conditioned. 

condition be applied to "management
 
and/or the board." Thus, as supported by the Delaware Law Opinion, implementation of
 
upon holding 10% of the Company's stock and that such. 


Interpretation 2 of the Proposal would cause the Company to violate state law4 because the 
Proposal requests the imposition of "exception or exclusion conditions~' on the unestrcted 
power of 
 the Company's board to call a special meeting. 

The Sta previously has concurred with the exclusion, under Rule 14a-8(i)(2) or its 
predecessor, of stockholder proposals that requested the adoption of a bylaw or certificate 

implemented would violate state law. See, e.g., PG&E Corp. (avaiL.amendment that if 


Feb. 14, 2006) (concurrng with the exclusion of a proposal requesting the amendment of the
 
company's governance documents to institute majority votig in director elections where
 

plurality voting be used in the 
election of directors); Hewlett-Packard Co. (avaiL. Jan. 6, 2005) (concurng with the exclusion 

,: 

Section 708(c) of the California Corporations Code required that 


so that no offcer may receiveof a proposal recoinending that the company amend its bylaws 


of "the majority ofanual compensation in excess of certn limits without approval by a vote 


the stockholders" in violation of 
 the "one share, one vote" standard set fort in DGCL 

4 The reference in the Proposal to "the fulest extent permitted by state law" does not afect 

ths conclusion. On its face, such language addresses the extent to which the requested
 
"bylaw and/or chaer text will not have any exception or exclusion conditions" (i.e., there
 
will be no "exception or exclusion conditions" 
 not required by state law) and highlights the 
conflct between the first and second sentences of the Proposal discussed in Section I of the 
text above. The languge does not limit the exception and exclusion conditions that would 
"apply to management and/or the board." Were it to do so, the entire second sentence of the 
proposal would be rendered a nullity because, as supported by the Delaware Law Opinion, 

condition included in the Proposal isthere is no extnt to which the exception and exclusion 


why, as set fort in Sectionpermtted by state law. Ths ambiguty is yet another example of 


be excluded under Rule 14a-8(i)(3) as vague and
 
indefite because the Company's stockholders would be unable "to determe with any
 
I of the text above, the Proposal can 


reasonable certty what actions would be taen under the proposal." Fuqua Industries, Inc. 

(avaiL. Mar. 12, 1991). 

II 
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Section 212(a)); and GenCorp Inc. (avaiL. Dec. 20, 2004) (concuring with the exclusion ofa 
proposal requestng an amendment to the company's governng intrents to provide that every 
stockholder resolution approved by a majority of 
 the votes cas be implemented by the company 

the Ohio Revised Code regarding 
the fiduciar duties of diectors). See also Boeing Co. (avail. Mar. 4, 1999) (concurg with the 
exclusion of a proposal requesting that every corporate action requirig stockholder approval be 
approved by a simple majority vote of stock since the proposa would confict with provisions of 

since the proposal would confict with Section 1701.59(A) of 


the DGCL that require a vote of at least a majority of the outstading stock on cert issues); 
with the exclusion of a proposal requestingand Tribune Co. (avai. Feb. 22, 1991) (concurg 

the anuathat the company's proxy materials be mailed at least 50 business days prior to 

the DGCL, which setmeeting since the proposal would conflct with Sections 213 and 222 of 

fort certain requirements regarding the notice of, and the record date for, stockholder meetings).
 

The Proposal either: (a) requests that the abilty of stockholders to call a special meetig 
"management and/or the board," orbe limited to those stockholders who are not members of 

(b) requests that any "exception or exclusion conditions" applied to the abilty of stockholders to 
call a special meeting also be applied to "management and/or the board." However, Delaware 
law requies that the Company not discriminate among shares of the same class of stock and 
provides the Company's board unestrcted power to call a special meeting, neither of which can 
be altered by the Company. Therefore, the Proposal is excludable pursuat to Rile 14a-8(i)(2) 
because, as supported by the Delaware Law Opinon, implementation of either interpretation of 
the Proposal woild cause the Company to violate applicable state law. 

m. The Proposal May Be Excluded under Rule 14a-8(i)(6) Because the Cornpany Laeks 
the Power or 
 Authority to Implement the Proposal. 

the company would 
lack the power or authority to implement the proposal." The Company lacks the power and 
authority to implement the Proposal, and the Proposal can be excluded under Rule 14a-8(i)(6) 

Pursuant to Rule 14a-8(i)(6), a company may exclude a proposal "if 


both because: (a) 
 the Proposal "is so vague and indefinite that(the Company) would be unable 
to determine what action should be taen," see International Business Machines Corp. (avaiL. 
Jan. 14, 1992) (applyig predecessor Rile 14a-8(c)(6)); and (b) the Proposal seeks action 
contr to state law, see, e.g., Schering-Plough Corp. (avaiL. Mar. 27,2008); Bank of America
 

Corp. (avaiL. Feb. 26,2008); Boeing Co. (avaiL. Feb. 19,2008); and PG&E Corp. (avaiL. 
Feb. 25, 2008) (concurng with the exclusion of a proposal under both Rule 14a-8(i)(2) and 
Rile 14a-8(i)(6)). 

As discussed in Section I above, the Proposal is vague and indefInte in numerous 
respects; Most signficantly, the Proposal is internally inconsistent and requests that the 
Company's board tae the impossible actions of both (a) adopting a bylaw contanig an 
exclusion condition and (b) not including any exclusion conditions in such bylaw. Furermore, 
because the Proposal is susceptible to multiple, reasonable interpretations, the Company's board 
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canot know what actions must be taen to implement the Proposal as envisioned bý the 
stockholders. Accordingly, for substantially the same reasons that the Proposal may be excluded 
under Rule 14a-8(i)(3) as impermssibly vague and indefinte, it is also excludable under 
Rule 14a-8(i)(6) as beyond the Company's power to implement. 

As discussed in Section II above, regardless of how the Proposal is interpreted, its 
the DGCL. Specifcally, Delaware law requires that the Companyimplementation would violate 


not discrinate among shares of 
 the same class of stock and provides the Company's board 
unestrcted power to call a special meeting, neither of which can be altered by the Company. 
Accordingly, for substatially the same reasons that the Proposal may be excluded under 
Rile 14a-8(i)(2) as violating stte law, it is also excludable under Rule 14a-8(i)(6) as beyond the 
Company's power to implement. 

CONCLUSION 

Based upon the foregoing analysis, we respectfully request that the Staff concur that it 
the Company excludes the Proposal from its 2009 Proxy Materials. Wewil take no action if 

woild be happy to provide you with any additional inormation and anwer any questions tht 
you may have regarding ths subject. 

If we can be of any fuer assistace in this matter, please do not hesitate to call me at 
(202)955-8671 or W. Michael McGuire, the Company's Assistant Secretar, at (989) 636-9185. 

Sincerely,~~
 
Ronald O. Mueller 

ROM/emh 

Enclosures 

cc: W. Michael McGuire, The Dow Chemical Company
 

John Chevedden 
Nick Rossi 

I 005797 15_3.D( 
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Mr. Andrew No Livens
Chaian
Dow Chemica Company (DW)
2030 Dow Center
Midlan Ml48674

RECEIVED

Dea Mr. Livers,
. Rule 14a-8 ProjXSc

ec¡ ê 7 2008

Offce of
Corporate Secretary

This Rule 14a-8 proposa is resfully submitted in suppo of the lon¡-tenn peorce of
ou compay. Ths proposal is for the next anúa shareholder meetig. Rule i 488
requients ar intended to be met includig the contiuous ownerip of the reuired stk

value unti afer the date of th respetive sheholder meng and th prentation of ths
propoii at the annual mee. nus submitte format. wltl tli~ l)l.lioi~-~uppI1w WJpJii~
is inteded to be us for definitive proxy publication. This is the proxy for 10hn Chevedden

and/or hii; deiignM to ~ct on my bealf t'egardig ths R.u1e. 14ll8 p1'posal for the forcoming
shaeholder meeting before durg and af the fortcomig shareholder meeg;. Pleas direc

all ñirecommunications to 10hn Chcvde (p   at:
 

to facil  nd in order tht it wiJJ be verifiable that communcations
have blu ~L.

Your consdeon and the considertion of tho Boad ofDirecto1' i$ apprecipted in suport of

the Jon¡-ter peorance of our company. Pleas acknowledge rept of th proposa
promptly by emaiJ. .

Sillccly,~~ /0/" Ie;i

cc: Chales J. Kalil
Corprate Secre
PH: 989636-100
Fax: 989 832- 1$56

Thomas Moran .:temoran~dow.com;:
Assisant Secreta
PI!: 989w638-21 76

F)C; 989-638- i 740

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 
*** FISMA & OMB Memorandum M-07-16 *** 
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(DOW: Rule 14a-8 Proposa, October 26, 20(8)
3 - Speial Shareowner Meetings

RESOL VED. Shareowner~ a"lc onr OO:lrd to take the steps necessa to amend our bylaws and
each appropriate governg document to give holder of lOO/ó of our outsdin common stock
(or the lowest percentae aU owed by law above l()o/Ó) the power to call spcial shaeowner
meetings. This includes that such bylaw and/or cbartext will not have any exception or
exclusion conditions (to the fules extent pett by ste law) applying to sharowners only
tWù meawlne not apply to management and/or the board.

Sl-tClmont or Nick Ros"
Special meetis allow shareowners to vote on importt matts, such as elecg new dirotor~

that ca arse between anua meetings. If sharowner caot caIl speëiat meeng!;,
management may become inated and invetor retus may suer. Shawnershould have
the abilty to cal a special meetin when a mater is sufciently importt to meri promp
con.'öderaon.

FideJity an Vanguad supported II shaholder right to CAl" spejal uieetÍltt. uuvc:niw
rangs seices, including The Corprate Librar and Goverce Metcs Intetiona, took
speial meeting rights into consderation when a.."ignine (,.oplny nitis.

This proposal topic also won impresve support (bd on 2008 yes and no vots) at the
foUowi,g compaes:

Intertional Business Machines (ffM) 56%
Merok (MR) S'JÆi
Kimbely-Clark (KM) 61 %
CSX Corp. (CSX) il1%
Ocidental Petoleum (OXY 66%
Firstnergy Corp. (FE) 67%
Marthon Oil (MO) 69010

Eml Rossi (Sponosr)
WHlbun Slcina

Chrs Rosi
Chdr's Investment FlInd

Emil Rossi

Chrs Ross
Nick Rossi

The met$ of this $peiw Sbw-eowner Meeings proposa should also be conidered in theçontext of the need for fuer improvements ii our compay's corrate goverce and in
individual director peomice. In 2008 the following govcrce and perfomi issues were
identied:

· The Corprate Librar (TeL) ww.thecomoraeli~com.anindepndent resech fi
rated our company "Hi¡h Concern" in CEO pay - $18 milion for Andrw Livers.
· We did not have an indepedent bol1d charman.
· Our direors ii=d uiiy one-vote to be eleced.

· We had no shholder tight to:
1) Cumulative voting.
2) To act by WIttn consent.

· Thr dirctor~ includig Arold AJlemang and Geoffer Merzei. were iniders _

I ndepdence concern. ...
· Our Lead Director, Paul Stem, ha 16-yea director teure.. Independene conce.
· Two dÌtctors had i S~years tenure -I ndependence COncern:

Jacqueline Baron
Barbara Hackman Franin

· Diectors with more than i 5-year teur held 5 seats on our key audit, executive pay and

nomination committees - Independence concern.

· Our direcors served on 7 boar rated "D" by TeL:
Andrew Ltveris Cirigroup (C)

*** FISMA & OMB Memorandum M-07-16 *** 
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John H~ Hess Corporation (RES)
James Ringler Teradaia (TDC)
James Ringler FMC Technlogies (FTI
Rut Shaw Wachovîa (W)
DenIs Reiley Covidien (COV)

. Denns R.iJey Maatn Oil (MRO)
· Plus Denns Reiley was rated a "Problem Direcor" by TeL due to his involvement with
bankt .ëntegy Coiprationand yet served onaur ke audit and executive pay coriittee.

The above concerns shows there is need for improvement. Pleas encoure our board to
respond poitivcly to ths prposa:

S~ial Shareowner Meetings -

Ve.ci on:l

.,

Notes:
Nick Ross~  , :imired th proposal.

The above fort is reueste for publication witMur re..itini¡, fL-fonattitig 01' elimnation of
text, including begimung and concludng text unles prior agrmen is rehed. It is

respeUy requesed that ths proposa be proofrea before it is published in the definitive
proxy to ensure th the integrty of the subittfonat is replicated in the proxy materials.
Please advise if there is any typogrhica queston.

Plea note tht the title of th proposa is par of the argument in favor of the proposa. In the
inteuost of clarty and to avoid confion the title of ths an each oth ballot item is requested to

be consistent throughout all the proxy materials.

The company is requested to asign a proposa numbe (reeseted by "3'" abve) ba on the

chronological ordèr in which propsas ar submitt. The reuested deignation of"3" or
higher numbe allows for ratificaton of auditors to be item 2.

Ths proposa is believed to corifont with Sta Legal Bulletin No. 11B (CF)7 Sepmber 15,
2004 inluding:

Accordingly. going forwd, we believe that it would not be appropriate for companies to
exclude supportg statement langue and/or an entrcproposa in reliance on nile 14a-8(iX3) in
the following circimss:

· the company objeç to factua asseons beus they are not supported;
· the compay objects to fitulassertons that, while not matena1y false or mislcadingt may

be disputed Ot' coUntered
· the company objects to fact 3SseOns beus those asrtions may be interpreted by
sharholders in a maer that i:o unfavorahle to th~('.(mpany. its directors. or its offcers;
and/or
· the company object to sttements becaus they reresent the opinon of the shareholder
proponent or a refeienced soure. bUt the sttements are not identified speifically as such.

See also; Sun Microsystcm. Inç. (July 21, 2005).

Stock will be held untiJ afer the annul meeting and the propo~' ",i1l be presented at the anua
meeting. Please acknowledge ths proposa promptly by emaiL.

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 



-----Original  
From: olmsted  
Sent: Thursday, November 27, 2008 3:19 PM
To: McGuire, Mike (WM) - Legal
Subj ect: Rule 14a - 8 Proposal (DOW) SPM

Mr. McGui re ,
Please see the attachment.
Sincerely,
John Chevedden

*** FISMA & OMB Memorandum M-07-16 *** 
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Mr. Andrew X Livens

Channan
Dow Chemical Company (DOW)
2030 Dow Center
Miiland rv 48674

."

"001 FlED NOV. 'JÎ ';OlJ~,

De Mr. Liveris.
Rule 14a-8 Prposa

Ths Rule 14a-8 proposa is repetflly submitted in support of the long-teo peonnance of
our compay. Th proposa is for the next anuashahoJder meetig. Rule i 4a-8
requirements ar intended to be met includ th contiuous ownerip of the requir stock

vale until afer th date of the resve sharlde mee and the pretion of this
proposal at the im meeg~ Ths S1itt fort. with the 3hholdesulic: cmpli
is intended to be us for defmitivc proxy pùbHcaon. Th is the prxy for 10hn Chevedden
and/or his dcsi¡nee to ac on my behalf regaring this Rule 14a-8 propsa fOtth forcoming
sharolder meetins before durng and af the fortcoming shaholder meetig. Plea dire

all fu communcations to John Chvedden (pH  t:

 
to' facil  and in order that it wil be verabJe that communcatons
have ben sent.

Your coI1ideraon and the con!'icemtion of th Bo of Direcrs is appreciated in suprt of

the Ions-term perfonnance of our compay. Plea acknowlede recipt of ths proposa
promptly by emaiJ.

Sincerely,

Ø~~1 /" /~ l/t!J .

cc: Charles J. Kalil
Corprate Seci "tary
PH: 989 636- i 000

Fax: 989 832-1556

Thomas Moran oetenioran~dow.com;:
Assist;t Secreta
PH: 989-638~2i76

FJ: 989-638- J 740

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 
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(nOW: Rule 14a-8 Proposa, October 26,2008, Moditied Kovember 27,2008)
3 - Special Shareowner Meetines .

RESOL VED. Shareowners ask our board to take the steps necc:s3M to cuend our bylaws and
each approprate governg document to give holders of 10% of our outstding common stock
(or the lowest percentaie allowed by law above i OOÆi) the powtr to call special ~hlUenwner
meetings. Ths includes that such bylaw and/or chaer tex \\il Dot have any exception or

exclusion conditions (to the fulest extent petted by stte law) tht apply only to shareowner!
but not to management and/or th board.

Statement of :'lck Rossi
Speal meetings allow shareownecs.to vote on important matt such as electig new directors,
that can m-AA ~e.e anual meetigs. If .haeowners oanot caU specia meengs,

manemet may become insulatd an invesr retu may suer. Shateowner shuld have
the abilty to caJl a spcial meeng when a matter is suffciently importt to ment prompt
considertion.

Fhlelity and Vanuad surt a shaholder nght to ca a spial meen¡. Governce
ratigs seices. includn¡ Thc.Coiprae Lib and G01¡em Metcs Internonal tok
spial met18 rights into consdonron when asisn compy mt.

This proposa topic also won impressive surt at the folJowi compaes ba on 2008 y~
and no votes;

Interatona Business Machines (IBM) 56%Merc (MR) ~7%
. KibeJy"Clark (K) 61 %
Occidenta Petrol~ (OXY) 66%
Firstnergy Corp. (FE) 67%
Marthon Oil (MRO) 690..

Emil Ross (Sponsor)
William Steier

Chr Rossi
Eni Roei
Ch R,oss
Nick Ro~j

The mets of this Speial Sharwncr Meegs proposa should al. be consder in th
contex of the nee for fuer ïrvemeif$ in ourcompyts corpra governce and in
Tndividu director perfonance. In 2008 th ronowig governance and peonnanc issues were
identified:

· Th Corptt Libra (TCL)mv.thrnrateJibf.com. an indepden rech fi
rate our comp "Hi¡h Cocern" in CFO pay 

wi $18 milion for A. Livens.
· Thee dit'eçors inciudin¡ Arold Alleman¡ and Ocoffei Mer w~ inider _
Indepdence conce.
· Ou Lea Uirr, Paul Stem ba i 6-yea diror tenur - Indepdence concern
· Two directors had i S-yeas tenure - Indepedence conce:

Jacueline B~on
Barba Hakman Frain

· These dieenri with ml)1'p. than i 5-yeas tenure held 5 seats 011 oW' key.audît, executivo pay

and nominaton commttees - rndependence concer.
· Ou directors sered on 7 boards rated "0" by Th Corprate Libr:

Andrew Livens Citigrup (C)
John Hess Hess Corpraon (RS)
Jam:5 Rigler T~clla (Ie)
James Ringler FMC Technologies (F
Ruth Shaw Wachovia (WB)
Denns Reiley Covidien (COV)
Denns Remey ~arathn Oil (MO)

*** FISMA & OMB Memorandum M-07-16 *** 
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. Plus Dennis Reilc:y was rdlt!d a "Problem Director" by TeL due (orus involvement ~ith
bapt Entergy Corpration an yet he served on our key audit and executive pay
committes.
· Ou directors need only one-votéto be el~ted.
· We had no sharholder right to:

Cumulative votig.

To act by ",rittenconsent

Vote on executive pay.
An indepedent Board Chaan.

The above concern shows there: ù need for únprovement. pi~ encourage our board to
respond positively to ths proposa:

Speial Shartwner Meetingl _
Yes OD 3

Note:
:Sick Rossi  15, spnsre ths prposa.

The aboe for is reue for publion withut rcti refoming or elimion of
textinJuding benn an concludng te wies pror agreeen is reache. It is
respetfully reue that ths ploposa be.proofr before it is published in the defve
proxy to en th the integrty of the submitted form is relicated in-the pro materals.
pi~ advj$è if cJH: is imy ty¡rhlca queston.

Plea note that the tire of th propo$a is pa of tM arument in favor of the proposa. .ù the
intere of Clarty an to avoid confsion 

the title of ths andeach other baJot item is reuestd tobe conssten thoughout all th proxy materal.

The company is reesèd to asgn a prposa numbe (retM by "3" above) ba on the
eluviiolugit: urdcfn whch proposas ar submitt 11 rest designion of")" or

higher numbe allows for raficaon of auditors to be item 2.

Th propsa is believed to confor with StaffLcgal Bulletin No. 14B (CF), Sebe i 5,
2004 inluding:

Accordingly, goin forwcL we believe th it wold not be appriat far compes to
exclud surtg stement langugeandlar an enti prposa in reliance on rue 14a8(iX3) in
the followi cJiumstce:

· the company objec to factu asons becaus they ar not support;

· the company object to factual asons tht. wlJc not materAlly false or.mi31eainS. may

be disputed or countered;
· the compay objec to fact asrtonsbecau.~ tho.~ ac;~innil m;iy be inteireted by
shareholders in a maner that is unfavorable to the company. its dirtors, or its offcers;
andfoe
· më company object to sttements becuse they represent tl opinon of the sbeholdcr

propnent or a referenced source~ but th staements ar not identifed specifcay as such.

SeeaJso: Sun Microsystems, Inc. (July 21,2005).

Stock wiU be neld until afer the annual meetig and the proposa will be preseted at the anua
meeting. Please acknowledge ths proposal prompty byemail
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*** FISMA & OMB Memorandum M-07-16 *** 



""""
l at,,:!-"~--.,

2030 Dow Center
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October 28. 2008
Via Mail

 
 

 

Stockholder Propoal on Special Shareowner Meetings

Dear Mr. Rossi:

By way of this letter, I wish to acknowledge timely receipt on October 27.2008
of a stockholder proposal on special sharowner meetings that you are submitting for
the 200 Annual Meeting of Stockholders of The Dow Chemical Company. We
understand that you are once again appointing Mr. John Chevedden as your
representative and substitute. and I wil direct communications to Mr. Chevedden as
you have instructed.

Rule 14a-8(b) under the Securities Exchange Act of 1934, as amended, provides
tbat each shareholder proponent must submit suffcient proof that it has continuously
held at least $2.00 in market value. or 1 %, of a company's shar entitled to vote on
the proposal for at least one year as of the date the shareholder proposal was submitted.
To date, we have not received such proof of ownership.

To remedy this defect, you must submit suffcient proof of your ownership of
Company shares. As explained in Rule 14a-8(b). suffcient proof may be in the Conn
of:

. a written. statement from the "record" holder of your shares (usually a broker

or a bank) verifying that; as of the date the proposal was submitted, you
continuously held the requisite number of Company shares for at least one
year; or

. if you have fied with the Securities and Exchange Commission ("SEC") a

Schedule l30, Schedule 13G, Form 3, Form 4- or Form 5, or amendments to
those documents or updated fonn. retlecting your ownership of Cornpany
shares as of or before the date on which the one. year eligibilty period

begins, a copy of the schedule and/or form, and any subsequent amendments
reporting a change in (he ownership level and a written statement that you
continuously held the required number of shares for the one.year period.

*** FISMA & OMB Memorandum M-07-16 *** 
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Mr. :-id; R~si 
I Üi:!&'2i108 

The rules of the SEe require that your response to this letter be postmarked or 
transmitted electronically no later than 14 calendar days from the date this letter is 
received. For your reference, please find enclosed a copy of Rule 14a-8. 

Dow's Annual Meeting wil be held on May 14,2009, in ~lidland, .Michigan. Thank you. 

Sincerely, 

c¡,~~~
W. Michael McGuire
 
Assistant Secretar
 
989-636-9185 
Fax: 989-638-1740
 

wmmcguire (âdow.com 

Enclosure -Rule 14a-8 of the Securities Exchange Act of 1934 

cc: John Chevedden, via Overnight MaiJ 



Rule 14a-8 - Proposals of Security Holders
 

This section addresses when a company must include a shareholder's proposal in its proxy statement and identify tl\e 
proposal in its fonn of proxy when the company holds an annual or special meeting of shareholders. In summaiy. b 
order to have your shareholder proposal included on a companýs proxy card, and included along with any supporting 
statement in its proxy statement, you must be eligible and follow certain procedures. Under a lew specific 
circstances, the company is permited to exclude your propsal, but only after submitting its reasons to the 
Commission. We structured this section In a question-and- answer format so that It is easier to understand. The 
relerences to 'you. are to a shareholder seeking to 
 submit the proposal. 

a. Question 1: What is a 	 proposal? A shareholder proposal is yourreommendalin or requirement that 
the company andor Its board of diretors take action. which you intend to present at a meeting of the 
company's shareholders. Your proposal shoul state as clearly as possible th course of action that 
you believe the company should follow. If your proposal is placed on the company's proxy card, the 
company must also provide in the form of proxy means for shareholders to spify by boxes a choice 
between approval or disaproval, or abstention. Unless otherwise indicted,.the word .proposal. as 
used in this secon refers both to your proposal, and to your corresponding statement In supportot 
your proposal (if any). 

b. Question 2: Who is eligible 10 submit a proposal, and how do i demonstrate to the company that i am 
eligible? 

1. In order to be eligible 10 submit a proposal, you musl have continuously held at least $200 
in market value. or 1%, of the company's securities entitled to be voted on the proposal at the 
meetig for at least one year by the date you submit the proposa. You must continue to hold 
those secrities Ihrough the date of the meeting.
 

2. If you are the registered holder of your securities, which means that your name appears ir the
 

. companýs records as a shareholder, the company can verity your eligibilit on its own, 
although you will still have to provide the company wi a written statement that you intend to 
continue 10 hold the securiies through the date of the meeting of shareholders. However, if 
like many shareholders you are not a regstered holder. the compan likely does not know 
that you are a shareholder, or 
 how many shares you own. In ths case, at the time you submit 
your proposa, you mus prove your eligibilit to the company in one of two ways: 

i. The first way is to submit to the company a wrien statement from the .record.
 

holder of your secuntes(usualy a broker or bank) vering that, at the tme you 
submiUed your proposal, you continuously held the secri for at leas one year.
 

You mustals include your own written statement that you intend to continue to hold 
the securities through the dale of the meeting of shareholders; or 

ii. The second way to prove ownership applies only if you have filed a Schedule 130,
 

Schedule 13G, Form 3, Form 4 and/or Form 5, or amendments to Ihose documents 
or updated form, ref/ecing your ownership of the shares as of or before the date on 
which the one-year eligibilty periOd begins. If you have 
 filed one of these documents 
with the SEC, you may demonstrate your eligibility by submitting to the company: 

A. A copy of the schedule and/or form, and any subsequent amendments 
reporting a change in your ownership level; 

B. Your wrillen statement that you continuously held the required number of
 

shares for the one-year period as ot the date of the statement; and 

C. Your Written statement Ihat you intend to continue ownership of the shares 
ihrough the dale of the company's annual or speda! meeting. 



c. Question 3: How many proposals may I submit: Each shareholder may submit no more than one
 

proposal to a company tor a particular shareholders' meeling. 

d. Question 4: How long can my proposal be? The proposal. including any accompanying supportng
 

statement, may not exceed 500 words. 

e. Question 5; What is the deadline for submitting a prposal? 

1. It you are submitting your proposal for the company's annual meeting, 	 you can in most csses 
find the deadline in last year's proxy statement However, if th company did not hold an 
annual meeting last year. or has changed th date of its meeting for this year more than 30 
days from lastyeats meeting, you can usually find the deadline in one of the company's 
quarterly reports on Form 10- Q or 1O-QS8, or in shareholder report of investment 
companies under Rule 30d-1 of the Investment Company Act of 1940. (Editor's note: This 
section was redignated as Rule 3O1. See 66 FR 3734, 3759, Jan. .16, 2001.) In order to 
avoid controversy, shareholders should subm their proposals by means, including electronic 
means, that permit them to prove the date of delivery. 

2. The deadfine is calculated in the following manner if the proposa is submitted for a regularl 
schedule annual meeting. The proposal must be receid at the company's principal 
executive offices not less Ihan 120 calendar days before the datê of Ihe company's proxy 
statement released to shareholders in connection with the previous year's annual meeting. 
However, il the company did not hold an annual meeting the previous year, or if the date of 
this yeats annual meeting has been changed by more than 30 days from the date of the 
previous yeats meeting, then the deadline is a reasonale time before the company begins to
print and send its proxy materils. .
 

3. If you are submiting your proposal 	 lor a meeting of shareholders other than aregulariy 
scheduled annual meeting, th deadline is a reasonable time before Ihe company begins to 
print and send Its proxy materials. 

. f. Question 6: What if I fail to follow one of the eligibilty or procedural requirements explained In answers 
to Questions 1 through 4 of this setion? 

1. The company may exclude your propsal, but only atter it has notied you of the problem, 
and you have failed adequately to correc it. Witin 14 calendar days of receiving your 
propoal, the company must notify you In wriing of any procural or eligibilit defincies, 
as well as of the lime fram for your respnse. Your response must be poslmarked, or 
trasmitted electronically, no later than 14 days from the date you reced the companýs 
notifation. A company need not provide you such notice of a deficienc if the deficienc 
cannot be reedied, such aa if you fail to submit a proposal by the company's properly 
detemiined deadline. if the company intends to exclude the proposal. it will later have to 
make a submissìon under Rule 14a-8 and provide you with a copy under Question 10 below, 
Rule 14a-S(j). 

2. If you faU in your promise to hold the required number of securities through the date of the
 

meeting of shareholders, then Ihe company wil be permitted to exclude all of your proposals 
. from its proxy matenals for any meeting held in the following Iwo calendar years. 

g. Question 7: Who has the burden of persuading the Commission or its staff that my proposal can be 
excluded? Except as otherwise noted, Ihe burden is on the company to demonstrate Ihat it is entited 
10 exclude a proposal.
 

h. Question 8: Must I appear personally al the shareholders' meeting to present the proposal? 



1. Eilher you, or your representative who is qualiied under state law to present the proposal on
 

your behalf, must attend the meeting to present lhe proposaL. Whether you attend Ihe 
meeting yourself or send a qualifed representative 10 the meeting in your place. you should
 

make sure that you, or your representative, follow the proper stale law procedures for 
attending the meeting andlor presenting your proposaL.
 

2. If the company holds it shareholder meeting in whole or in part via electronic media, and the 
company permits you or your representative 10 present your proposal via such media, then 
you may appear Ihrough electronic media rathElr Ihan traveling to the meeting to appear in 
person. 

3. If you or your qualiied representative fail 	 10 appear and present the proposal, without good 
cause, the company wil be permitted 10 exclude all of your proposals from ils proxy materials 
for any meetings held in the following two calendar years. 

i. Question 9: If I have complied with the procedural requirements, on what other bases may a company
 

rely to exclude my proposal? 

1. Improper under state law: It th proposa is not a proper subjec tor action by shreholders 
under the laws of the jurisdiction of th company's organization; 

Not to paragraph (1)(1) 

Depnding on the subject matter, some proposals are not considered proper under state law 
It they would be binding on the company if approved by shareholders. In our exprience, most 
propoal that are cat as recmendatlons or reuests tht the board of direcors take 
specifed action are proper under state law. Accordingly, we Will assume that a proposal 
drafted as a recommendation or suggetiçm Is proper unless the company demonstrates 
otheiwse. 

2. Violation of law: If the proposal would, if implemented, cause the company 10 violate any 
state, federal, or foreign law to which It is subject; 

Not to paragraph (1)(2) 

Note to paragraph (i)(2): We wil not apply this basis for exclusion to pennit exclusion of a 
proposal on grounds that It would violate foreign law if compliance with the foreign law could 
result In a violation of any state or federal law. 

3. Violation of proxy rules: If the proposal or supporting stalemnt is contrary to any of the
 

Commission's proxy rules, including Rule 14a-9, which prohibits materially false or misleading 
slatements in proxy solicitng male rials; 

4. Personal grievance; special interest: If the propsal relates to the redress of a .personal claim 
or grievance against the company or any other persn, or if it is designed to result in abenelit 
10 you, or to further a personal interest, which is not shared by the other shareholders at 
lare; 



5. Relevance: If Ihe proposal relates to operations which account for less than 5 percent 01 the 
company's total assets at the end of its most recent fiscal year, and lor less than 5 percent of 
its net earning sand gross sales lor its most recent liscal year, and is not otherwise 
signifcantly related to Ihe company's business; 

6. Absence of power/authority: If Ihe company would lack the power or aulhority to implement 
the proposal; 

7. Management functions: If the proposal deals with a matter relating to the company's ordinary 
business operations; 

B. Relates to election: If the proposal relates to an election for membership on the company's 
board of directors or analogous governing body 

9. Conflict with company's proposal: If the proposal directly conflicts with one of the company's 
own proposals 10 be submited to shareholders at th same meeting. 

Note to paragraph (1)(9) 

Note to paragraph (i)(9): A company's submission 10 the Commission under this section 
should specify the points of conflict with the company's proposal. 

10. Substantially implemented: if 	 the company has already substantially implemented the 
propoal; 

11. Duplicatin: If the 	 proposal SUbstantially duplicates another proposal previously submitted to 
the company by another proponent that wiD be included in the company's proxy materials for 
the same meeting; 

12. Resubmissions: If the proposal deals with subslantially the same subject matter as another 
proposal or proposals thaI has or have been previously inclued in the company's proxy 
materials within the preceding 5 calendar years, a company may exclude it from ils proxy 
materials for any meeting held within 3 calendar years of the last lime it was included if the 
proposal received: 

i. Less than 3% of the vote if proposed once within the preceding 5 calendar years; 

ii. Less than 6% of the vole on its last submission to shareholders if proposed Iwica
 

previously within the preceding 5 calendar years; or .
 

ii. Less than 10% of the vote on its last submission to shareholders if proposed three 

limes or more previously within the preèeding 5 calendar years: and 

13. Specific amount of dividends: If the proposal relates to specific amounts of cash or stock 
dividends. 

j. Question 10: What procedures musl the company follow if it intends to exclude my proposal? 

1. If the company intends to exclude a proposallrom its proxy materials. it must fie its reasons 
with the Commission no later than ~O calendar days before it fies its definitive proxy 



statement and form of proxy with thtl Commission. The company must simultaneously provide 
you with a copy of its submission. The Commission staff may permit the company tomakò its 
submission later than 80 days before the company fies it definitive proxy statement and 
form of proxy, if the company demonstrates good cause for missing the deadline. 

2. The company must fie six paper copies of the following: 

i. The proposal;
 

iL. An explanation of why the company believes that it may exclude the proposal, which 
should, if possible, refer to the most recent applicable authòrity, such as prior 
Division letters issued under th rule: and 

iii. A supporting opinion of counsel when .such reasons are based on matters of state or
 

foreign law. 

k. Question 11: May I submit my own statement to the Commision respding to the compas 
arguments? 

Yes, you may submit a response, but it is not required. You should tiy to.submit any respse to us, 
with a copy to the company, as soon as pOSSible after the company makes its submision. TIlis way, 
the Commission staff wil have time to consider fully your submission before It issues its response. You 
should submit six paper copies of your response. 

i. Question 12: If the company inclUdes my shareholder proposal in its proxy materials, what information
 

about me must it include along with the proposal itself?
 

1. The company's proxy statement must include your name and addres, 'as well as the number 
of the company's voting securiies that you hold. However, instead of providing that 
informtion, the company may Instead Incude a statement tht it will provide the informatin 
to shareholders promptly upon receivng an ora or written request. 

2. The company is not responsible for the contents of your propsal or supporting statement. 

m. Question 13: What can i do if the company includes in its proxy statement reason why it believes 
shareholders should not vole In favor of my propsal, an i disagree with some of its statements? 

1. The company may elect to include in its proxy statement reasons Why it believes 
shareholders should vote against your proposal. The company is allowed to make arguments 
reflecting its own point of view, just as you may express your own point of view in your 
proposal's supporting statement. 

2, However, if you believe that thecompany's opposition to your proposal contains materially 
false or misleading statements that may violate our anti- fraud rule, Rule 14a-9, you shoold 
promptly send to the Commissin staff and the company a letter explaining the reasons tor 
your view. along with a copy of the company's statements opposing your proposal. To the 
extent possible, your letter should Include specific factual information demonstrating the 
inaccuracy of the company's claims. Time permitting, you may wish to try to work out your 
differences with the company by yourself before contacling the Commission staff. 

3. We require the company to send you a copy of its statements opposing your proposal before 
it sends its proxy materials, So that you may bring to our attention any materially false or 
misleading statements. under the following timeframes: 



i. If our no-action response requires that you make revisions to your proposal or
 

supporing statement as a condition to requiring the company to include it in its proxy 
materials, then the company must provide you with 
 a copy of its opposition
statements no later than 5 calendardays after the company receives a copy of your 
revised proposal; or 

ii. In all other cases, the company must provide you with a copy of its opposition 

statements no later than 30 calendar days before its fies definitive copies of its 
proxy statement and form of proxy under Rule 14a-6. 



From: olmsted  
Sent: Thursday, November 06, 200-8 7 :48 PM
To: McGuire, Mike (WM) - Legal
Subject: Rule 14a-8 Broker Letter (DOW)

Mr. McGuire,
Attached is the broker letter requested. Please advise within one business
day whether there is any further rule 14a-B requirement.
Sincerely,

John Chevedden

*** FISMA & OMB Memorandum M-07-16 *** 
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To: NIck RO$si

All quanti coue to ~ helchvilhout inttmiptfn In N~ ROS's acunt .. of th da ot tfjsle.

_.  _

Nic Rossi depited the followig cees to hls Mor Sl3ley IRA STO :
on (he repeve dat: .

Aø Bll
121112005 he 93 Shares"
~~~OO$~daU~
Amn Intmetlon~ Gl'o 7.7% Due 2047.12-18
12/1112007 purc & held 1SO lh

AmSolt Bak Co n.k,a R99lons FII CaD ~
12/11200 heldao iiares
1110OO mer WI Regions. Finanl Cor New
11l0000 he 23a share

Arne Smith Trust N~
12/11200 hal 250 st .
101f.OOT Nc Smit Trust New excngéd fo CiI no Iong hold a potion

~~1~~tr:he
~unct Bninds lne,
12/112005 hed 398 shares

&mtflne CaOiI CiroUQ
121112 held 240 shares

Gall8 GP Pl ADR
12/11200 39B share$
0SlI2007 Geillaher G~ exchanged tor con, no lOer hols a posit

Merdâhf Banksham
12/311200 flel 300 $har

R~n Asoctes Rp~1 CO'l

lnvcments at servar offed thug Morgan Stai~y & Co. 1nçolpo.d, member SlPÇ
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From:
Sent:
To:
Cc:
Subject:

McGuire, Mike (WM) - legal
Monday, November 10,200812:47 PM

 
Fradette, Susan (8M); DeBolt, laura (L): Mueller, Ronald O.
FW: Rule 14a~8 Broker letter (DOW)

Attachments: CCE00011.pdf

~
CCOOOll.pd

(111 KB)
Thank you for your correspondence, but we will need current informtion

regarding Mr. Rossi's holdings. The attached Morgan Stanley document is dated almost a
year ago.

Regards,
Mike

-----Original Message-----
From: olmsted (mail to: a  
Sent: Thursday, November 06. 2008 7:48 PM
To: McGuire, Mike (WM) - Legal
Subject: Rule 14a-8 Broker Letter (DOW)

Mr. McGuire.
Attached is the broker letter requested. Please advise within one business
day whether there is any further rule 14a-8 requirement.
Sincerely,
John Chevedden

i
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To: Nick RO$i

All qtlantities cotinull to be held wihout intemipllon in Nic Rosi's accunt as of th date of this
ler.
NiCk Rossi depoit the following certfies to his Moran Stanley IRA STD i
on the respetive dates:

Ac Brands
1211120QS hold 93 :5hares.
2/41206 so ãll shr:

Amlca IntemetlQn.al Groo 7.7% Due 2047-12-18
12/1112007 purohasa & held 1600 share

AmSoth Benk COr n-k.a RegIons FInanciai Co/' New
121112005 htiJd 300 ehar
11/0012006 merge wi RegIons Financal Corp New

11/0612001 hald 239 share

ArChtona Smit Trust NlW
121112005 hel 250'shares

. fO/09li007 Arto Smit Trust New exehangêd for 
cah, no longe holds llpoitfon.

eClet' Myer Souibb Co
1211125 held 1000 shaes

Eone Bnids Inc,
121112005 held 398 shares

Erntline Cøi:l Grou~
12/112005 held 240 shares

Ganaher ~p Pic AOR
12/112006 398 share
051041007 Gallr GP èXchnged. for cash, no loer hols a positon

Merants Banksha~
12/112005 held 300 $hare

Ren Astes Real COf

1

Inveents and $eice are offred thug Morsan Stanley &. Co. Incorpted membe SIPC

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 



121311200 he 500 wres
 
12111.1 $Old all 50 shere, no longer ha a J'íton 

WGl Holdii19s Inc (HlD CQ 
121112005 held BOO shares
 

Aoartt '"vesent & Managemet (Dreed st)
 
12/3112006 held 400 share .. now ChemlcJ Co.
 
08111200 bought GOO $hare!
 

Bank of Amarlll CQID.
 

041312007 bought 1,00 share
 

All quantllet continue to be hel in NIck's acunt as of tHe date of ths lettr. 

.jJ\C:~ ;/.~

'M~7èFúi$tese 
Ffnanclal Advsor 

2
 
Inve$ent an sCICel ~ otf.liugh Mor S~ley & Co. lllOf membe SIP
 



From: olmsted rmailto~  
Sent: Monday, Novemr  
To: McGuire, Mike (WM) ::. .t;ëgal
Subj ect: Rule 14a-8 Broker Letter (noW) SPM

Mr. McGuire,
Attached is the broker letter requested. Please advise within one business
day whether there is any further rule 14a-8 requirement_
Sincerely.
John Chevedden

*** FISMA & OMB Memorandum M-07-16 *** 



MorgaòStanley

me R. I3 Blvd #201
Stia R.. CA'~3

~iilit 80 m 2655

cU ìW 524100
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Nov~mb'r 10, 200
Pot.1t Fax Note

To M ;(.4 ....( t'i;
.CoJDep:.

¡phone It

Fax It ~'l1- ,~"õ -I" '1 ¡)

 
 

 Ph  
Fa ,To: Nick ROsi

All quantles continue to be held witout inteptlon In Nlo ROSSiJs aocount as of the date of ths er. . .
Nic Rosi deit the followng C(rtfieate to hie Moran Staley IRA STO .

O!" the repee dates:

~ Brncs
12111200ö Ileiu 93 shares
m41200 sold all $hares

FDrtne Brads Inc.
12/11200$ held 3gS share$

Frontline Caoitl Group
1213112005 held 240 shäres

GaHahEl GP Pic AD'3
12111,005 396 share . .
05104/2007 GQllaher GP exchangd for caeh, no longer holds e pO$ltion

Merc~ots 8enkshares
12/112005 held 300 shares

Reokson AsSOate Real Corp.

. Invesents and serice are offered though Morg ~'tiey & Co. Incorpora~ membe SIPC

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 



1213112005 held 600 shares
 

1211112006 sold all 600 shares, no longer has a POsiton
 

WGL HoldìnQS Ino IHLD CO) " 

12/3112005 held 600 shar& 

AOa1 Inveaent & Manaa~m&nt IDreferred stokl 
121112005 held 40 Shares.-+ Do Clii;l ~
0811112 bought eo shares 

Sank; of Ame Co'l 
0413012007 boght 1,000 share
 

AU Quantis continue to be held. II' Niçk's aount as of thl; date of this letter. 

-lll~1!Y'J,~' r tl~hìsten$en 
Flnancl Adv 

2 

InVlstents and seÌÇt$ 610 off through Morg Stimicy 84 Co. lneorpted, membe SlPC
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EXHIBIT B
 



MOJS, 'NIOHOLS, hSH'l & TUNNELL LLP
 

1201 NoaTH M.T SnllT
 

P.O. Box 1347
 

WIUINGTON, DBLAWAU 19899-1347 

.302 658 9200 

3026583989 FAX
 

,Janua 6,2009
 

The Dow Chemical Company 
2030 Dow. Center 
Midland, MI 48674 

Re: Stockholder Proposal Submitted By John Chevedden
 

Ladies and Gentlemen: 

TIs letter is in response to your request for our opinon with respect to certn 
matter involvig a stockholder proposal (the "Proposal") submitted to .TIe Dowèhemcal 

. Company, a Delaware corporation (the "Company"), by John Chevedden (the "Proponent"), 
under the name of 
 Nick Rossi as his nominal proponent, for inclusion in the Company's proxy 
statement and form of proxy for its 2009 Anual Meetig of Stockholders. Specifically, you 
have requested our opinon (i) wheter the Proposal would, if implemented, cause the Company 
to violate Delaware law, and (ii) whether the Proposal is a proper subject for stockholder acton 
under Delaware law. ' 
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shareowners only and meanwhile not apply to management and/or 
the board.! 

II Summary.
 

The Proposal is suscetible to at lea two different interretations. The fist 
interpretaon would requie tht any bylaw or charer provision" alowig stockholders owng at 
least 10% of 
 the CompaDy's common stock to call a special meetig not apply to stockholder 
who are members of "management and/or the board" (such stockolders, "Inside Stockholders"). 
As a result, Inside Stockholder would be prohibited from exercising the same nghts acrded to 
other stockholders. Insofar as . the Proposal. is interreted in th maner, it would, if
 

implemented, violate Delaware law because it would discin~te among holders of the sae
 

. class of stock of the Company. The basis for ths opinon is set fort in Section il.A of ths 
letter. 

The second interretation of the Proposal would requie that any "exception or 
excluson condition" applied to stockholders in the bylaw or charer provision also be applied to 
"management and/or the board."i As a result, the Board.would be prohibited from callig a
 

special meeting uness it satisfied the 10% stock ownerhip condition called for in the first 
sentence of the Proposal. Insofar as the Proposal is interreted in ths maner, it would, if
 

implemented violate Delaware law because it would plac restrctions" on the abilty of the 
Board to cal a special meetig, which is a fudamental power expressly granted to the Board by
 

Secton 2I 1 
 Cd) of the Delaware General Corporation Law (the "DGCL"). The basis for ths 
opinon is set fort in Section il.B of ths letter. 

For the foregoing reasons, it is our opinon that the Proposal would cause the 
Company to violate Delaware law if it were implemented. In addition, because the Proposal asks 
the Board to violate Delaware law, it is also our opinon that, as explained in Secon IV of this 
letter, the Proposal is not a proper subject for stockholder action under Delaware 
 law. 

A longer supportg statement, not relevant to our opinion, accompanes the Proposal. 

2 W~ undertad that the Company has recived a slightly modified verion of the proposal 

that would eliminate the ambiguty inherent in the Proposal and leave the Proposal
 

susceptible only to ths secnd interretation. As discussed in Section III.B of ths letter, we 
believe the implementaon of a proposal subject only to ths interretation, by itself, would 
violate Delaware law. 
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III The ProposaL, If Implemented, Would Cause The Company To Viola Dnlaware Law.
 

, A. Delaware La Prohibits DiscriminatiQIÌ Among Holders Of The Same Class Of
 

Stock. 

It is a fudamenta rue of Delaware law that shares of 
 the same class of stock are 

equal, and that the holders of such shareS have the same rights oii a pro rata basis. Although the 
Delaware statute establishes an exception to ths rue to the extent that a ceficate of
 

incorporation specfies the voting rights of holders on other than a pr rata basis (for example,
 

basing the per share votig right of a stockholder on, the total number of shares owned by such 
holder), neither the statute nor the case law recognzes a simlar excetion concerng the right to 
call special meetigs. 

The' right to cal special meetigs is set fort in Section 211 (d) of the DGCL,
 

which allows a corporation's ceficate of'incorporation or bylaws to authorize a "person or
 

persons" to cal spcial meetigs of stockholders:
 

Special meetigs of the stockholders may be caled by the board of 
directors or by such person or persons as may be authoried by the 
certificate o/incorporation or by the bylaws. 

8 Del. C. § 211(d) (emphasis added).3 Importa.tly, .any charer or bylaw provision relatig to 
special meetigs must not be contrar to law. ,See 8 Del. C. § 109(b) ("The bylaws may conta 
any provision, not inconsistent with law or with .the certficate of incorporation. "); . id. § 1 02(b )(1) 

the . . . stockholder," but(authorizig a charer to include provisions '~eguatig the power of 


expressly sttig that such provisions may 
 'not be "contrar to the laws of th State"). The 
Delaware Supreme Cour for example, has interpreted ths requiement in the context of Section 
109(b) to mea that, in addition to not "facially violat(ing)" any provision of the DGCL, a bylaw 
may not "violate any common law rue or precept." CA, Inc. v. AFSCME Employees Pension 
Plan, 953 A.2d 227,238 (DeL. 2008); see also Jon.es Apparel Group, Inc. v. Maxell Shoe Co., 
Inc., 883 A.2d 837, 843-44 (DeL. Ch. 2004) (stating that the temi "contrar to the laws of ths
 

state," as used in Section 102(b)(1), mea a proyision that ''tangres(es) a 
 statutory enctment 
or a public policy setted by the 
 common l~w or implicit in the General Corporation (law) 
itself") (citations and interal. 
 quotations omitted). 

Because the Proposal would exclude some holders of the Company's common 
stoçk from the group. of stockholders with the' right to call special meetigs, the Proposal would 
be inconsistent 
 with the "doctre of equal trea1ient." Ths doctre is a basic rue agast 
discrimition, requirng that shares of stock of the same class be accorded equa and identica
 

3 The bylaws and cerficate of incorporation would be the only "appropriate" docuents for 

regulating the caling of a special meetig. 
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the holder. See, e.g., In re Sea-Land Corp., 642 A.2d 792,rights, regaress of the identity of 


299 n.10 (Del. Ch. 1993) ("It has loiig been ackno~le4ged that absent an express agreement or 
statute to the contr, all shares of stock are equa."); Jedwab v. MGM Grand Hotels, Inc., 509 
A.2d 584, 593 (Del. Ch. 1986) ("At common law:and in the absence of an agreement to the 
contrar al shares of stock are ~ua.''); Penìngton v. Cómmonwealth Hotel Const. Corp., 155 A.
 

514,520 (DeL. Ch. 1931) (same). . .
 

Insofar as the Proposal. prohibits the recogntion of shares held by Inide 
Stockholders for purses of any bylaw or charer provision authorizing stockholders owng at 
least 10% of the Gompany's common stock: to call a spal meetg, the Proposal would violate
 

this doctne as it would discrminate against Inside Stockholder. For example, a member of 

4 The discussion of 
 the equal treatment doctrn~ in In re Sea-Land Corp. acknowledges that ''i 
some circumstaces Delaware law perts shareholderS (as distgUhed from shares) to be 
treated unequally." 642 A.2d at 799 n.10. See also:Applebaum v. Avaya, Inc., 805 A.2d 209, 

the DGCL, 
which authorizes a corporation to issue frctional shares or provide alternative consideration 
214 (DeL. Ch. 2002), aJjd, 812 A.2d 880 (DeL. 2002) (interreting Section 155 of 


in lieu of fractonal shares, to allow a corporation to issue fractional shares to some
 

stockholders but not other followig a reverse stock split and statig that "direcors actg 
consistently with thei fiduciar duties may draw distictons between groups of stockholders 
in defining the basic economic ters of tranacons (subject to a requient tht al
 

stockholders be treated fairly)"); Nixon v. Blackwell, 626 A.2d 136(), 1376 (Del. 1993) 
(discussing board approval of an employee stock option plan and key man life inance 
program which together had the effect of benefiting certn stockholders but not other and 
statig.that "stockholder need not always be treated equay for al puroses" as long as such 
treatment is fai). 

cases cItedfor ths proposition, other than Providence & Worcester Co. v. Baker, 378The 

1977), which is discussed at lengt in ths opino~ below, are conceredA.2d 121, 123 (Del.. 


with a board of diectors 
 engaging in a hqsiness stategy or tranaction tht effects certain 
. stockholders differently than other. E.g., U.nocal Corp. v. Mesa Petroleum Co., 493 A.2d 
946, 956 (Del. 1985) (discriatory self tender offer); Revlon, Inc. v. MacAndrews & 

plan);Forbes Holdings, 506 A.2d 173, 180-81 (Del. 1986) (adoption of a stockholder rights 


see also Cheffv. Mathes, 199 A.2d 548, 554-56 (Del. 1964) 
 (selecve stock repurchase);
 

Fisher v. Moltz, 1979 WL 2713 (DeL. Ch Dec. 28, 1979) (same). Stated another way, these 
caes stand for the proposition that "there ar occaions where boards of directors are 
permitted to treat diferent groups of stockholders diferently, as long as it is in accordace 
with their fiduciar duties." Tooley v. AX Fin., Inc., 2005 WL 1252378, at *5 n.18 (Del. 
Ch. May 13, 2005) (emphasis added). However, these caes do not stand for the proposition 
that a corporation's goverg doçuments may disciate among holder of the sae class
 

of stock in a matter of fudamenta corporate goverance. 
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management who may want to join with other stockholder in calling a special meetig would 
fid that his or her stock does not count. toward. the calcuation of the requisite 10% of
 

outstadig common stock. Ths would create 8: discrtory distincton betwee shares
 
owned by Inide Stockholder and óther shares. . '.
 

The most common application of the equa treaent doctre in the caelaw
 

relates to dividends, requing that all holders of id.ehtica shares receive 
 the same divideds 
when dividèndsare declared and paid. Thus, in Telvest, Inc. v. Olson, 1979 WL 1759 (Del. Ch. 
Mar. 8, 1979), the 
 Delaware Cour of.Chance enjöined the distrbution of a stock dividend. 
because, inter alia, the dividend would not bè issued on a pro rata bass. The proposed dividend 
in that case was of prefered shares that caed special votig 
 rights on cert tractons. The 
defendant corporation argued that the fact that the diVidend would be issued on a rounded basis 
so that the votig rights of certn holder of common stock receiving the dividend would be
 

rounded up involved only a "slight" increae in the voting rights of those stockholders. The 
Cour refused to find that there was any "de minimis" excetion to the absolute requirement of 
equal treatment in dividends. ¡d. at *18. 

. The rue of. equal treatment" has Qne well-known excetion, which penits 
discrmination among holders as to votig rights in a corporation's charer. Ths exception,
 

however, is not applicable to Section 211(d) or the right to call.special meetigs.s The leadig 
decision recognzig the exception makes it clear that the exception derives from the specific 
language of the statutory section governg votig rights-Section 212(a) of the DGCL.6 In the 
decision, Providence & Worcester Co. v. Baker, .378 A.2d 121, 123 (Del. 1977), the Delaware 
Supreme Cour interrete Section 212(a) of the DGCL to alow' a ceficate of incorporation to 

limit the votig power of large stoçkholders ín two ways: fit, by alowig one vote for the fit
 

fift shares of stock held by a stockholder, but oruy oòe vote for ever additional twenty shares
 

held by such stockholder; second, by prohibitig any. stockholder from voting more th 25% of
 

5 A right to "call" a special meetig conferd pursuant to Secton 211(d) is not a right to vote 

on whether a 
 special meetig should be convened. Cf Matulich v. Aegis Comm 'ns Group,

Inc., 2007 WL 1662667, at *6 (Del. Ch. May 31, 2007) (obserg that the DGCL 
"sp.ecifically contemplates that a shareholder may pe granted multiple methods by which they 
may express an opinion" and distgushig. a consent right grted in a certficate of
 

incorporation from a votig right). 

6 Unle Section 211(d), Section 212(a) expressly renders equa treaenta default, subject to 

incorporation. Compare 8 Del. C. § 212(a) ("Unless
 
otherwse provided in the ceficate of incorporation and subject to § 213 of ths title, each
 
varance in a corporation's ceficate of 


stockholder shall be entitled to 1 vot~. for each share of capita stock held by such 
stockholder.") with 8 Del. C. § 211(d) ("Special meetigs of 
 the stockholders maybe caled 
by the board of direcors or by such person or persons as may be authoried by the ceficate
 
of incorporation or by the bylaws.").
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the corporation~s outstading common stock. The çour in Providence & Worcester Co. relied 
heaviy on the precse languge and stattory history. of Section 212(a) in decling to declare 
such i; chaer provision void. See also Matulich, 2007 WL 1662667, at *4 ("£When a Cour 
interrets a statute, it seeks to ascer and give effect to the intent of the legislatue.") (citations 
and intern quotations omitted). Importtly, the Cour found tht the predecessor stte to
 

Secton 212(a) had peritted differential voting nghts; that ths rue was subsequently chaged 
to requie unformty; and that a fial change requked unformty as the default rue uness, as 
stated in Section 212(a), "otherse peritted in the cerficate of 
 incorporation." The Cour also 
found that "votig restrctions" such as those in the Providence and Worceter chaer were 
famar to the legilatue at the time it aded the phrase "unless otherse provided in the
 

cecate of incorporation" to the statate. In short the entire analysis was dnven by the specific
 

mstory, language and context of, and the specific amendments to, the votig nghts statute 
(Section 212(a)). .
 

By contrast, there is no such statutory or historic support for an interetation of
 

the special meetig statute, Section 211 (d), that would permt discnnation among 
stockholders. Prior to wholesale revisions to the DGCL in 1967, Section 211(d) had "no 
counterpar" in the Delaware corporations statute. 1 Enw AR P. WELC, FOLK ON TIE 
DELAWAR GENERA CORPORATION LAW: § 211.8 (5th ed. 2008). Commentar 
 frm an advisor 
to the commttee 
 that substantially revistd the DGCL in 1967 states that the revised statute 

provide that "special(which was ultiately adopted and codified in Section 211(d)) should 


meetigs may be c.alled by the board of directors or.by any other person authoried by the by
laws or the certficate of incorpration" but that "it is unecessar 
 (and for Delaware,

undesirable) to vest named offces, or specified percetages of shareholders (usuly 10%), with 
statutory, as distinguished from by-law, authority to cal special meetings." Ernest L; Folk III, 
The Delaware Corporation Law: A Study of the Statute with Recommended Revisions 112 
(1964). Ths commentar ilustrtes the drafter' intent with respect to the ''pern or perons" 
that may be confered with the power to call a special meetig. Such intent is in conformity with 
pre-1967 caselaw regarding the right to cal a special meetig and does not ilustrte any intent to 
create an exception to the fudamenta doctre of equa treatment. E.g., Richman v. DeVal 
Aerodynamics, Inc., 183 A.2d 569 (DeL. .Ch. 1962) (applying a bylaw provision authorig
 

president or holder of a majonty of 
 the corporation's stock to call special meeng); Campbell v. 
Loew's Inc., 134 A.2d 852 (DeL. Ch. 1957) (constrg a 
 bylaw proviion authoriing president 
to cal special meetg); Moon v. Moon Motor Car Co., 151 A. 298 (Del. Ch. 1930) (applying a 
bylaw provision authorizig president or holders of a majority of the corporaon's stock to callspecial meetig). . 

Moreover, we believe. that judicial interpretation of two other sections of the 
DGCL, both relating to dividends, is more analogous to the present sitution 
 than the unque 
analysis in Providence & Worcester Co. As staed above, the most common applicaon of the 
equal treatment doctre relates to dividends. The DGCLprovisions relati to dividends, lie 
Section 212(a), are enabling-aowig a ceficate of incorporation to gover the declaration of 
dividends. See 8 Del. C. §. 1 51 (c) ("The holders of prefeted or special stock of any class or of 
any senes thereof shal be entitled to receive dividends at 
 such rates, on such conditions and at 
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such ties as shall be stated in the certficate of incorporation . . . . ") (emphasis added); id. § 
" 170(a) (''1e diectors of ever corpration, suject to any restrctions contained in its ct!rtificate 
of incorporation, may declare and pay dividends upon the shares of its caita stock . . . . ") 
(emphasis. added). Howeyer, it is clear that, notwithstdig the abilty to addres the payment
of dividends in a certficae of incorporation, the doctre of equa treatment with respec to 
dividends may only be abrogated by unanous consent of the stockholders. See In re Reaing 
Co., 711 F.2d 509, 519 (3d Cir. 1983) (''We, ordinary, dividends 
 mus be apportoned among 
the stockholders pro rata to thei several "holdings, 'it canot be doubted th the stockholders 
may, by unanimous consent, adopt and become 
 bound to a different mode of division."') 
(emphasis added and citation omitted). It is our opinon that, simlar to the right to receive a 
dividend, absent unanmous consent of the stockholder, if the right to call. a special meeg is 
granted to stockholders, then all holder of the same class of stock must be treated equaly with . 
respect to. that right. 7 .
 

B. The Directors' Right to Call Specia Meetings Cannot Be Limited.
 

1. The Board Of Directors Has An Unqualified StatutOry Right To Call
 

Special Meetings. 

Section 211(d) of the DGCL expressly grants to the board of directors of a 
Delaware corporation the power to cal special meetings of stockholders: 

Special meetings of the stockholders may be called by the board of 
directors or by such person or persons as may be authoried by the 
certficate of incorporation or by the bylaws. 

7 We also recognze that Section 211(d) alows 
 'the right to call speial meetigs to be 
conferred upon "such person or perons" as may be authorized by the bylaws. In oUr
 

opinon, the use of the ter "person or persons;' in Secton 211(d) does not create an
 

exception to the fudamental doctre of equal treatment. First, as discussed above, the 
legislative history of Section 211( d) does not ilustrate anyintentto create an excetion to the 
doctre of equal treatment. Second, we believe that the use of the ter "person or persons" 

in Section 211(d), when used with respect to stockholders, is simar to the use of the ter
 

"shares of its capital stock" in the DGCL proyision authorizing the declaration and payment 
of dividends. See 8 Del. C. § 170(a) (''Te directrs of ever corporaon. . . may declare
 

and pay dividends upon the shar.es of its capital stock. . . . ")( emphais added). The use of 
the suject "shares of its capital stock" in Secton 170 has not bee interreted to abrogate 
the doctre of equal treatment on the basis of tht subject, and we believe that the use of the
 

ten ''person or perons" in Secton 211 (d), when used with respect to stockholders, would
 

be treated simlarly. Cj Telvest, Inc., 1979 WL 1759. 
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8 Del. C. § 211 (d) (emphasis added). Ths statute invests the board of directors with the power to 
cal a specal meetig but does not provide ani mea to cicuscribe that power in a 
corporation's bylaws or cerficate ofincoipration. No other 
 provision of the DGCL authorizes 
any litations on or modifications to the board's power to cal a special. meetig purant to 
Section 211 
 (d). 

As stated above, a corpration's bylaws ''may conta any provision, not 
inconsistent with law," 8 Del. C. § lO9(b), and a corporaton's cerficate of 
 incorporation may 
not be "contrar to the laws of 
 ths State," id. § lO2(b)(1). Infar as the Proposa would require 
that any "exception or exclusion condition" applied to stockholder also be applied to the Board, 
such that the 10% stock ownership condition madated by the fist sentence of the Proposal
 

would prohibit the Board from calling a special meetig if the direcors did not collectively own 
10% of the outstandig common stock, the Board would violate Delaware law if it adopted the 
tye of bylaw or chaer provision urged by the Proponent. because such provision would be
 
"contrar to" and "inconsistent with" Section 211 (d) of the DGCL. 9
 

Súch an attempt to lit the Board's unqualified slttutory power to ca a special
 

meeting would also be inconsistent with other provisions of the DGCL. Delaware law provides 
that "(t)he business and afais of ever corporation. . . shall be managed by or under the
 

diection of a board of directors." 8 Del. C. 141(a). Inde~ the DGCLprovìdes that the board 
of directors has exclusive authority to initiate ce significat actions that are conditioned 
upon and subject to subsequent stockholder approval. Limtig a board's power to ca special
 

meetings would impinge upon that exclusive authority. For example, to effect certn mergers or 
amendientsto a corporation's cerficate of incorporation, a board must fist approve such 
action, and tlwn submit the acton to stockholders for approval. See 8 
 Del. C. §§ 251, 242. In 
exercising its fiduciar duties in approving a merger agreeent or' charer amendment, a board 
may detene that its fiduciar duties require.it to cal a specal meeting to present the matter to 

As stated above, the bylaws and certficate of incorporation would be the only "appropriate"
 

documents for reguating the calling of a special meetg. 

9 Although one need look only to the express ters of Section 211(d) to deterne that the 

Proposal would be invalid, we note that the legislative history of ,Secton 211(d) fuer 
support our opinon. As stated above, commenta from an advisor to the commttee that 
substatially revised the DGCL in 1967 states thtthe revised statue should provide that 
"special meetigs may be called by the board of diectors or by any other person autoried. 
by the 
 by-laws or the cerficate of incorpration" but that "it is unecessar (and for 
Delaware, undesirable) to vest named offcers, or specified percentages of shareholders
 

(usually 10%), with sttutory, as distigushed from by-law, authority to cal spial
 
meetings." Folk, supra at 112. Ths commenta ilustrates the drers' recogntion tht the 

the board of dirtors-a oppòsed to other pernsto cal a 
 special meeg ispower of 


inviolate. 
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stockholders for consideration. See Mercier v. Inter-Tel (Del.), Inc., 929 A.2d 786, 817-19 (Del. 
Ch. 2007) (notig how the board;s fiduciar duties were implicated when it decided to 
reschedule a specal meetig for the approval of a merger that the board believed to be in the best 
intees of 
 the stockholders); Perlegos v. Atmel Corp., 2007 WL 475453, at *25 (Del. Ch. Feb. 
8, 2007) (discussing fiduciar duties concomitant with the call and cacellaton of a specal 
meetg). Those duties do not disappear. in 
 those times when directors may fail to satisfy a 
parcular stock ownership theshold. Accrdingly, the power to cal a special meetig is a 
fudaenta one that canot be constrained without placing a board's abilty to fufill its 
fiduciar duties in jeopardy-a result that the .law wi not 
 perit 

2. There Are Cerai Matter For Whch Stockholder May Not Call
 

Meetings. 

As noted above, Delaware law provides that there are. cer matters for which 
only directors may call special meetings. For example, only the board may call a meetg for the 

approve a merger agreementpurose of approvig a merger agreeent, because'the board must 


before it is submitted to stockholders. See Tansey v. Trade Show News Networks, Inc., 2001 WL 
1526306 at *7 (Del. Ch. Nov. 27, 2001) (fiding a merger to be ''void ab initio" because its 
approval did not follow this proper sequence). By the same token, an amendment to the 
certficate of incorporation mus be recoI1ended by the board intially and then presented to the 
stockholder for approval. See AGR Halifax Fund Inc. v. Fiscina, 743 A.2d 1188, 1192-93 
(Del. Ch. 1999) ("Both steps must occu in that sequence, and under no circwnstances may
stockholders act before the mandated board action proposing and recmmending the 
amendment."). Accordingly, there is implicit in the DGCL an exception that is peritted-in
 

fact requied-by law that applies to prohibit stockholder frm caling meetigs for cert 
puroses: 10 Because, under ths interpretation of the Proposal, th exception would also have to 
apply to the Board, the Proposal, literally read, would make it impossible for the Board to intiate 
an amendment to the cerficate of incorporation or a merger other than at the tie of the 

Company's anual meetig. Such a fudamenta strpping of the board's power would violate 
Delaware law. See, e.g., Jones Apparel Group, Inc., 883 A.2d at 851-52 (suggestig that a 
certfic.ate of incorporation may not. contai restrctÌons on board power deag with mergers or 
charer amendments).
 

In su, insofar as the Proposal .would prohibit the Board from caling a special 

meeting if the directors" did not collectively oWn 10% of the outstading common stock 
implementation of the Proposal would violate Delaware law because it would (1) impose on the 
Board a 10% stock ownerhip condition in order to call a special meetng of the stockholders in 

10 The reference in the secnd sentence of the Proposal to "the fulest extent pertted by stae 

law" does not save the ProposaL On its face, such language addresses the extent to which the 
requested amendments to the bylaws and "each appropnate goverg. docuenl' may 
requie exception or exclusion 
 conditions under state law to apply to the stockholders. 
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violation of Section 211 of the DGCL and (2) purort to prolubit the Boar from callig a specal 
meetig to consider matters that only directors can intiate,. such as char amendments and 
mergers. Thus, by seekig to make the power of 


the Board and the power of stockholders to call 
special meetigs equivalent, the Proposal would place restictions on the fudaental power 
vested in the Board by Delaware law. As a result, the implementation of the Proposal would 
violate Delaware law. 

IV The Proposal Is Not A Proper Subject For Stockholder Action Under nelaware Law. 

Becuse the Proposal, if implemented would cause the Company to violate 
Delaware law, as 
 explaied in Par III of ths opinion,. we 
 believe the 
 Proposal is also not a 
proper subject forstockholder acton under Delaware law.
 

Jì Conclusion.
 

For the foregoing reaons, it is our opinon that: (i) the Proposal, if implemented, 
would cause the Company to violate Delaware law, ånd (ii) the'Proposal is not a proper subject 
for stockholder action under Delaware law. 

Ver trly yours, 

¡Yorri-'/")/icl,.J,, I/I'i;l f ;~"'"~/I ¿¿p 




