
UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

WASHINGTON, D.C. 20549-3010

DIVISION OF
CORPORATION FINANCE

April 9, 2009

Drew F. Nachowiak
Vice President and
Assistant General Counsel
Centex Corporation
P.O. Box 199000
Dallas, TX 75219-9000

Re: Centex Corporation

Incoming letter dated March 12,2009

Dear Mr. Nachowiak:

This is in response to your letter dated March 12, 2009 concerning the shareholder
proposal submitted to Centex by Pamela J. Gaulding and Scott R. Seegers. We also have
received letters from the proponents dated March 31, 2009 and April 6, 2009. Our
response is attached to the enclosedphotocopy of your correspondence. By doing this,
we avoid having to recite or summarze the facts set forth il the correspondence. Copies
of all ofthe correspondence also wil be provided to the proponents.

In connection with this matter, your attention is directed to the enclosurt(, which
sets fort a brief discussion ofthe Division's informal procedures regarding shareholder
proposals.

Sincerely,

 
 

Senior Special Counsel

Enclosures

cc: Pamela J. Gaulding
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April 9, 2009

Response of the Office of Chief Counsel
Division of Corporation Finance

Re: Centex Corporation

Incoming letter dated March 12,2009

The proposal would require, in par, that all corporate exe~utive compensation be
frozen or reduced until such time as the company generates positive earings for eight
consecutive quarters and the common stock dividend is restored to $0.16 per share per
anum.

There appears to be some basis for your view that Centex may exclude the
proposal under rule 14a-8(i)(13). Accordingly, we will not recommend enforcement
action to the Commission if Centex omits the proposal from its proxy materials in
reliance on rule 14a-8(i)(13).In reachig this position, we have not found it necessar to
address the alternative bases for omission upon which Centex relies.

 
Matt S. McNair
Attorney-Adviser



DIVSION OF CORPORATION FINANCE
 
INORM PROCEDURS REGARDING SHAREHOLDER PROPOSALS
 . 

The Division of Corporation Finance believes that its responsibility with respect to 
matters arsing under Rule 14a-8 (17 CFR 240. 
 14a-8), as with other matters under the prQxy 
rules, is to aid those who must comply with the rUle by offerig informal adyice and 
 suggestions 
and to determine, intially, whethei; or not it may be appropriate in a paricular matter to .
 

recommend enforcement action to the Commssion. In connection with a shareholder proposal 
under Rule 14a-8, the Division's staff considers the infotiation fushed to it by the Company 
in support of 
 its intention to exclude the proposals from the Company's proxy materials, as well 
as any information fushed by the proponent or the 
 proponent's representative. 

Although Rule 14a-8(k) does not require any communcations from shareholders to the 
Commission's sti:iff, the staff 
 wil always consider information concerng alleged violations of 
the statutes admstered by 
 the Commssion? including arguent as to whether or not activities 
proposed to be taken would be violative of the statute or nile involved. The receipt by the staff 
of such information, however, should not be constred as changig the staffs informal
 

procedures and proxy review into a formal or adversar procedure. .
 

It is important to note that the staffs and Commssion's no-action responses to 
Rile 14a-8(j submissions reflect only infòrmal views. The determations reached in these no

action letters do not and canot adjudicate the merits 
 of a company's position with respect to the 
proposal. Only 
 a cour such as. a U.S. Distrct Cour can decide whether a company is obligated 

. to include shareholder proposals in its proxy materials. Accordingly 
 . .a discretionar . 
determination not to recommend or take Commssion enforcement action, does not preclude a 
proponent, or any shareholder .of a company, from pursuing any rights he or she maý have against 
the company in cour,. should the management omit the proposal from the company's proxy 
material. 



April 6, 2009

, .,...........:.

Offce of Chief Counsel
Division of Corporation Finance
Securties and Exchange Commission
100 F Street NE
Washington, DC 20549

'./.
G?

o',
L~o

RE: Stockholder Proposal Submitted to Centex Corporation by
Pamela J. Gaulding and Scott R. Seegers
Securties Exchange Act - Rule 14a-8

Ladies and Gentlemen:

It has come to our attention that the Company fied a Form 8-k on March 19,2009, to
disclose "deferred cash awards of $1,144,000 to Catherine Smith" (CFO) and
"$900,000 to Brian J. Woram" (Chief Legal Counsel).

The timing of such compensation awards does not coincide with the historical cycle
of the company. Therefore, we believe this is an attempt by the company to
circumvent the wil of the shareholders should the proposal we have submitted be
approved by the shareholders. It is apparent that Centex does not want shareholders
to influence compensation polices. This is yet another reason our Proposal should be
included in the Centex Corporation 2009 Proxy.

Respectfully Submitted,

.~
 

 
 

 

Cc: Pamela J. Gaulding
 
 

Centex Corporation
2728 N. Harwood
Dallas, Texas 75201-1516
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March 31, 2009 II: 06 

~_: i ~ ~',Offce of Chief Counsel ~ . .-, 
¡-: ,


Division of Corporation Finance 
Securities and Exchange Commission 
100 F Street NE 
Washington, DC 20549 

RE: Stockholder Proposal Submitted to Centex Corporation by 
Pamela J. Gaulding and Scott R. Seegers 
Securties Exchange Act - Rule 14a-8 

Ladies and Gentlemen: 

The above shareholders own over 50,000 shares of Centex Corporation (Centex or 
the Company) and have submitted a Shareholder Proposal (Exhbit A) to be included 
in the proxy statement at their 2009 anual meeting under Rule 14a-8 of the 
Securties Exchange Act. The Proposal is related strictly to the compensation 
policies of Centex. We have received a copy of the correspondence to you in which 
Centex is requesting your office to concur with its decision to omit the Proposal in 
their filing. We respectively disagree with this decision, believe it is anti-shareholder 
and shows no regard for its owners, and request your office to require Centex to 
include this proposal in the proxy it sends to shareholders for its 2009 anual 
meeting. 

The Centex reasons for not including the Proposal can be summarzed as follows: 

1. The Proposal consists of multiple proposals.
 

2. The Proposal is vague and indefinite.
 

3. The Proposal deals with the ordinar business operations of the
 

Company. 

4. It would cause the Company to violate Federal and State law.
 

5. The Company does not have abilty to change binding contracts. 

6. The Proposal can be excluded because it relates to a specific amount
 

of dividends. 

It is obvious from reviewing Centex's letter that it does not want this Proposal to go 
to the shareholders for a vote. It is an example of the anti-shareholder attitude that
 

seems to exist in the Company. Instead of allowing the shareholders to vote, the 
Company has expended thousands of dollars to oppose a simple request. 



Centex Shareholder Proposal 
Page 2 of 4 

The Proposal is not broad, but is singularly focused on one area. That area is 
the Company's officers and directors. With so much attention these 

days on compensation issues and the SEC's advice for stockholders to become 
involved in compensation issues, the Company has decided to stonewall the issue 

compensation of 


behind the guise of a non-relevant argument citing, among other items, that
 

shareholders wil be confused and not know what they are voting for. Quite the
 

contrar, the shareholders will know that they are attempting to hold the offcers and 
directors to reasonable compensation levels and base compensation will not increase 
until dividends are restored. 

The Company also argues that the Proposal is "vague and indefinite" and argues that 
"profitable", "compensation of the board" and "frozen" are vague terms. This is 
ridiculous! Profitable is a term well understood by shareholders even if they are not 
aware of all the nuances of GAAP. Compensation includes all compensation
 

including cash, stock options, restricted stock, etc. as set forth in the Company's 
compensation tables contained in the proxy. Frozen means no increase. Inferrng 
anything else is just a diversionary tactic. 

Additionally, the Company sàys the Proposal would interfere with ordinary business 
operations. The Proposal certainly does not interfere with day to day operations but 
focuses on offcer and director compensation. A SEC staff bulletin dated July 12, 
2002 states "We do not agree with the view of Companies that they may exclude 
proposals that concern only senior executive and director compensation in reliance on 
rule 14a-8 (i) (7)". That is exactly what the Proposal does. 

In reasons 4 and 5, the Company argues that some contracts are binding and it would 
violate federal and state law to not abide by the contracts. In reading the 2008 proxy 
statement, it is difficult to ascertain what agreement or agreements this Proposal 
would violate. Because the Company is not profitable, vague compensation 
parameters are used and compensation awards by the Company are at the discretion 
of the directors. It would be interesting to see on what binding agreement the
 

341,763 restricted stock award made to CEO Tim Eller in August 2008 was based. 
In the event that the Proposal does violate state or federal law, the Proposal does give 
the Company an out in that the provision wil not be binding if prohibited by law. So 
if there is a provision that canot be followed for legal reasons, the Proposal would 
not be binding as to that provision. To appreciate the extent the Company wil go to 
exclude the Proposal, the Company says, on page eight of their submission, that it 
could not follow GAAP in recording past compensation awards of the Proposal 

past awards.period. Obviously, the Proposal does not alter the accrual of 


Lastly, the Company argues that requiring restoration of the historical 16-cent 
dividend is too specific. It is not uneasonable to require certain conditions be
 

attained before compensation can be increased. 



Centex Shareholder Proposal 
Page 3 of4 

Centex was profitable in every quarer, since becoming a public company in early 
1969, until the third quarer of fiscal 2007. This was an outstanding record
 

considering high interest rates, inflation, the savings and loan meltdown, recession 
and other economic factors that were prevalent during that time. This was 
accomplished through reasonably conservative operating policies. In 2004 when 
CEO Eller took over, these policies were pushed aside and a huge increase in risk 
takng occured. Examples of this new strategy include the dramatic increase in land 
purchases directly and through joint ventures, an expansion of its mortgage lending 
operation to include construction loans to outside builders and substantial repurchase 
of Centex common stock at the top or near the top of the market. This strategy 
seemed to be solid when the Company's earnings increased dramatically culminating 
in net earings for fiscal 2006 of almost $1.3 bilion. In hindsight, these were
 

ilusory earings and the strategy il-advised. Senior officers and other employees
 

were also paid handsomely during this time, but at least these payments were based 
on positive reported earings. 

At the end of calendar 2005, it was becoming evident that the housing industry was 
encountering headwinds, yet the management continued to buy over one bilion
 

dollars of land in the first six months of calendar 2006. However, by the December 
quarer of calendar 2006 (third quarter of fiscal year 2007) the Company had already 
recorded impairment charges on land and incured its first quarerly loss since 
becoming a public company. Since that time, the Company has sold land for as little 
as 10 cents on the dollar. Despite this performance, bonuses and other incentive
 

payments continue to be paid. As stated in the Proposal, the Company awarded 
$8,400,000 in restricted stock to executive officers and directors for their 
performance in fiscal 2008. This was in addition to stock options and other 
performance awards. The Company lost $2.8 bilion during this period eliminating 
all profits reported during several of the preceding years. Yet the board, through its 
compensation committee, apparently thought the officers and directors were doing an 
outstanding job.
 

In evaluating the fiscal year 2008 performance of the Company, its proxy states that 
it is comparing the Company performance to a peer group which notably excludes 

the better performers in the home building group. 
The Company also states it had operating cash flow of over $1.5 bilion in fiscal year 
Toll Brothers and NV Ryan, two of 


2008. Closer examination of the financial results indicate that the cash flow was not 
"operating" cash flow, but resulted from many factors, the most relevant one being 
land and houses sold and not replaced. Operating cash flow is usually defined as net 
earngs plus depreciation. Using this definition there obviously was no cash flow. 
The better explanation of the Company's definition would be operating and
 

liquidation cash flow. The compensation policies of the Company are not aligned 
with performance and stockholder interests are being cast aside. In order to avoid 
basing compensation on earnngs, the Company now uses other metrics to assure that 
bonuses will continue to be paid. 



Centex Shareholder Proposal
Page 4 of 4

It is difficult for small shareholders to have an influence on company policies. They
canot afford to hire attorneys and outside experts to present their case. Fortunately,
the SEC has given shareholders the opportity to submit shareholder proposals.

This we have done. The Company opposes the Proposal because it does not want to
have its compensation parameters set by the owners. The directors of the Company
apparently stil believe it is a huge entity. It is actually a shell of its former self.
Orders for the December 2008 quarter were only slightly in excess of 1,000 units. At
the peak in fiscal 2006 the Company reported annual orders of over 38,000 units.
Compensation levels are grossly infated based on losses being incured and the
present size of the Company. Bonuses to the leaders of the Company should only be
paid when net earings are attained.

With the present outrage over AIG bonuses it is apparent that this is a relevant
ProposaL. We ask the SEC to include this Proposal in the Centex proxy statement for
its 2009 stockholders meeting and enable the stockholders to have a voice on officer
and director compensation levels.

 ntact either Pamela J. Gaulding   or Scott R. Seegers  
  if you should have any questions or need additional information related to

this matter.

Respectfully Submitted,

Cc: Pamela J. Gaulding

Centex Corporation

2728 N. Harood
Dallas, Texas 75201-1516
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HECEIVED 

. FEB 0 5 2009 
EXHmIT A
 REVIEWED 

PROPOSAL BEFORE THE STOCKHOLDERS OF CENTi=X CORPORATION 

WHEREAS... 

Centex Corporation ("the company")' was profitable in every quarter since 
becoming a publicly traded corporation (1969) unti the third quarter of the 

approaching $4 bilion~007 fiscal year and has since, accumulated losses 


dollars through the third quarter of fiscal 2009. 

The company adopted an "Executive Severance Policv" in June 2006, less 
than six months before earnings turned negative and less than twelve months 
after the company's stock price reached an all time high. The policy 
guarantees payment to certain "executive offcers" who might be "involuntarilv 
separated from employment," which would include the Chief Executive 
Offcer, Chief Financial Offcer, and Chief Legal Offcer. The policy provides 

up to 2.99 times "the sum of the participant's current 
base salary and the amount of the total incentive compensation paid or 
for a cash payment of 


awarded to the participant for the prior fiscal vear." . .
 

The company awarded $8,400,000 in restricted stock to executive offcers 
and Board members in August of 2008, including $5,000,000 to the CEO, 
$500,000 to the CFO, $600,000 to the CLC. This action was taken despite 
the fact that the company's continuing operations had not been profitable in 
the previous two fiscal years, is not expected to be profitable in the current 
fiscal year, and lost over $2.5 bilion dollars in the 12 months immediately 
preceding the award. Such compensation runs counter. to the principle of 
rewarding executive achievement based on positive earnings growth, is an 
insult to shareholders who have lost over 80% of their stock value and 
dividend, and can be construed as a failure of the Board's fiduciary duty to 
prevent such abuse. 

calculation of 
the Severance Policy compensation, increasing the cost of removing poorly 
performing executives to excessive and. unjustifiable levels. 

The cash value of this stock award is potentially included in the 


Two. months after the restricted stock award (October 2008), the company 
eliminated the dividend paid to the common stock shareholders, totaling $20 
milion dollars per year. 

The Board, who is charged with the fiduciary duty to oversee corporate 
governance and compensation, has been unwiling or unable to eliminate 
excesses in corporate offcer compensation. 



l'

RESOLVED...

. The Board lake the necessary steps to prohibit the issuing and accruing of
bonuses in cash,. stock, or other awards to company offcers unless the
company has been profiable in the prior fiscal year. Further, all corporate
executive compensatión be frozen or reduced unti such time as the company
generates positive earnings for eight consecutiv~ quarters and the cOmmon
stock dividend is restored to $0. 16/share per annum.. ,
Further, the compensation of the Board be reduced to a maximum of $50,000
per year for each member plus a maximum of an additional $15,000 per year
for committee assignments as a demonstration that the Board is committed to
the same loss of income as the common shareholders. Compensation levels
cannot be increased until the above criteria are achieved.

This resolution wil be binding on the Board. unless prohibited by law.

Respectfully Submitted: The Se.egers Family Interest.s

~C'",",--~\" .~,~
 

   --~/ ) ~O 9J~r'/

By: Scott R. See ers/l

***FISMA & OMB Memorandum M-07-16*** 



Drew F. NachowiakCente~ Vice President andu._ ___ ~ ! ---
Assistant General Counsel 

Centax Corporation ì -..~ ; ..- '- -"" 
Drew. NachowiakC1Centex.com 

2ï28 N. Harwood 
Dalias, iexas ï520'1-15'16 

PO Box 199000 
Dalias, iexas ï5219-9000 

"'1 f,! 
Q. L '\u.. ~ 

214.981.6598 offce 
214981.6866 fax 
Centex.com 

r ì;. -.-

March 12, 2009 

VIA FEDERA EXPRESS 

Offce of Chief Counsel
 

Division of Corporation Finance 
Securties and Exchange Commssion 
100 F. Street, NE 
Washigton, DC 20549
 

Re: Stockholder Proposal submitted by Pamela J Gaulding and Scott R. Seegers
 

Securities Exchange Act-Rule 14a-8 

Ladies and Gentleman: 

In accordance with Rule 14a-8G) under the Securties Exchange Act of 1934, as 

amended (the "Exchange Act"), we hereby give notice on behalf of Centex Corporation, 
a Nevada corporation (the "Company"), of the Company's intention to omit from its 
proxy statement and form of proxy for its 2009 anual meeting of stockholders
 

(collectively, the "2009 Proxy Materials") a stockholder proposal and statement in
support thereof (the "Proposal") submitted to the Company by Pamela 1. Gaulding and 
Scott R. Seegers Gointly, the "Proponent") on Februar 5, 2009. A copy of 
 the Proposal 
is attched hereto as Exhbit A. 

The Company expects to fie the defintive 2009 Proxy Materials with the 
Commssion on or about June 5, 2009. Accordingly, as contemplated by Rule 14a-8G), 
ths letter is being filed with the Commssion more than 80 calendar days before the date 
upon which the Company expects to file the defintive 2009 Proxy Materials. 

Pursuat to Rule 14a-8G), we are enclosing herewith six copies of each of this 
letter and the accompanying exhbits. In accordance with Rule 14a-8G) and the
 

instructions contaed in the letters accompanying the Proposal, a copy of ths submission 
is being forwarded simultaneously to the Proponent. This letter constitutes the 
Company's statement of the reasons it deems the omission of 
 the Proposal to be proper. 

Rule 14a-8(k) provides that stockholder proponents are requied to send 

companes a copy of any correspondence that the proponents elect to submit to the 
Commssion or the staff of the Division of Corporation Finance (the "Staff'). 

56213v1 



Offce of Chief Counsel
 

Division of Corporation Finance
 
Securties and Exchange Commssion
 
Page 2 

Accordingly, we are tang this opportty to inform the Proponent that if it elects to 
submit additional correspondence to the Commssion or the Staff with respect to the 
Proposal, a copy of that correspondence should concurently be fushed to the
 

undersigned on behalf of 
 the Company pursuant to Rule 14a-8(k). 

THE PROPOSAL 

The proposal calls for the Company's board of directors to tae thee distinct
 

actions: 

· "The Board tae the necessary steps to prohibit the issuing and accruing of 
bonuses in cash, stock, or other awards to company offcers uness the company 
has been profitable in the prior fiscal year. 

· Furher, all corporate executive compensation be frozen or reduced until such
 

time as the company generates positive eargs for eight consecutive quarers
 

and the common stock dividend is restored to $0. 
 16/share per anum. 

· Furher, the compensation of the Board be reduced to a maximum of $50,000 per
 

year for each member plus a maximum of an additional $15,000 per year for 
commttee assignents as a demonstration that the Board is commtted to the 
same loss of income as the common shareholders. Compensation levels canot 
be increased until the above criteria are achieved." 

DISCUSSION 

A. The Proposal May Be Excluded under Rule 14a-8(c) Because It Consists of 
Multiple Proposals 

The Company believes that it may exclude the Proposal from its 2009 Proxy 
Materials pursuant to Rule 14a-8(i)(3) because the Proponent has attempted to combine at 
least three different demands into a single proposal, in violation of 
 Rule 14a-8(c). 

The Staff consistently has enforced the requirement that a Proponent be limted to 
one proposal, and that a Proponent may not bundle multiple unelated proposals requiing 
different stadards or actions under a broad heading without a precise, unfying concept 
in an attempt to evade this requirement. See, e.g., HealthSouth Corp. (March 28, 2006) 

(concurg in the exclusion of a submission contaig proposals to (i) grant
shareholders the power to increase the size of the board, and (ii) fill any director 
vacancies created by such an increase, where the proponent claimed that the proposals 
were related to the single concept of giving the shareholder the power to add directors of 
their own choosing); American Electric Power (Januar 2, 2001) (fmding that a 
shareholder proposal seekig to (i) limt the number of years a director may serve, (ii) 

56213v1 
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require at least one full board of directors meeting on-site each month, and (iii) increase 
the anual retainer payable to a director in respect of his service, did not constitute a 
single proposal as required by Rule 14a-8( c), where the proponent. claimed that the
 

proposals were all aied at the governance of the company); IGEN International, Inc. 
(July 3, 2000) (concurg in the exclusion of a seven-pronged proposal that, among other
 

the company's board of directors to be increased to eight 
members, requie montWy board meetings and permt any shareholder owng five 
thigs, would requie the size of 


percent or more the company's outstanding stock to call a shareholders' meeting); 
Electronic Data Systems Corp. (March 10, 1998) (concurng in the exclusion of a 
proposal seekig to (i) elimnate the company's classified board of directors, and (ii) 
appoint an independent lead director). 

In the Proposal, the Proponent attempts to address a range of distinct issues on the 
premise that they all relate to compensation. The varous elements of the Proposal, 
however, prevent the Proposal from being viewed as one precise concept, especially 
given their inerent vagueness. The varous elements of the Proposal attempt to restrict 

the Company,or regulate (i) cash bonuses and stock and other awards for all offcers of 


(ii) "all corporate executive compensation" and (iii) director compensation. These 
lumped together and treated as a single package, because 

they each serve very different puroses for the Company in connection with its efforts to 
recruit, compensate and retai employees and directors. By bundling the varous 
elements of the Proposal together, the Proponent would force stockholders to choose 
between voting for or against all of its components, even though many stockholders wil 

different elements canot be 


clearly view the individual components as differig greatly in terms of whether they
 

reflect good corporate policy. Requiring stockholders to tae a single position as to all of 
these different elements of the Company's compensation structue, in the aggregate, 
effectively takes away the ability of stockholders to distinguish among them. In addition, 
the Company would have no way of knowing what a "for" or "agaist" vote on the 
Proposal meant because the Company would be unable to determne of which elements 
of the Proposal stockholders approved or disapproved. 

The Sta has permtted the exclusion of multiple unrelated proposals that lack a 
unfying concept under simlar circumstances, including several that deal with 
compensation matters. For example, in Downey Financial Corp. (December 27,2004), 
the proponent submitted a proposal to (i) elimate the directors retirement plan, and (ii) 
require that a portion of the directors' compensation be paid in restrcted stock. The Staff 
concured in exclusion "because the proponent exceeded the one-proposal limtation in 
rule 14a-8(c)." See also Fotoball, Inc. (May 6, 1997) (concuring in the exclusion of a 
submission that included proposals setting forth mimum stock ownership requirements, 
recommending that directors be paid in equity compensation and prohibiting non
employee directors from performg other services for the company for compensation); 
USLIFE Corp. (Januar 28, 1993) (concurrg in the exclusion under the predecessor to 
Rule 14a-8( c) of a submission contang proposals to (i) cap the salary and bonuses of 
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the company's chief executive offcer, (ii) condition payment of bonuses for offcers on 
cert performance metrics, and (iii) allow shareholders to nomiate director
 

candidates). 

The Proposal contain three separate proposals: (i) cessation of all cash bonuses 
and stock and other awards for all of the Company's offcers, (ii) freezing the Company's 
executive compensation and (iii) reducing the compensation of 
 the Company's directors. 
If one combines the first two elements of the Proposal -- compensation for all Company 
offcers and compensation for only the Company's executive offcers, then there is stil 
the thd element of director compensation. Thus, while the Company believes that each
 

element of the Proposal is itself a separate proposal, there are, at mium, two 
conceptually different proposals here, and, accordingly, the entire Proposal should be 
excludable. See Occidental Petroleum Corporation (Februar 23, 1998) (concurng in
 

exclusion because the proposal exceeded the one proposal limtation noting that "while it 
does not necessarily agree with the Company's assertion that the proposal contais five 
separate proposals, we believe that that the proposal does contain more than one 
proposal"). 

The Proposal constitutes multiple proposals, and, accordingly, it may be excluded 
from the 2009 Proxy Materials pursuant to Rule 14a-8( c). 

B. The Proposal May be Excluded Pursuant to Rule 14a-8(i)(3) Because It is 
Vague and Indefinite and, thus, Misleading in Violation of Rule 14a-9
 

The Company also believes that the Proposal may be properly excluded under 
Rule 14a-8(i)(3). Rule 14a-8(i)(3) permts a company to omit a stockholder proposal and 
the related supporting statement from its proxy materials if such "proposal or supporting 
statement is contrar to any of the Commssion's proxy rules, including Rule 14a-9, 
which prohibits materially .... misleadig statements in proxy soliciting materials." The 
Staff has stated that a proposal will violate Rule 14a-8(i)(3) when "the resolution
 

contained in the proposal is so inerently vague or indefmite that neither the stockholders 
voting on the proposal, nor the company in implementing the proposal (if adopted), 
would be able to determine with any reasonable certainty exactly what actions or 
measures the proposal requires." Division of Corporation Finance Staff Legal Bulletin 
No. 14B Section B.4 (September 15,2004). 

The Staff has regularly concured with the exclusion of stockholder proposals 

concernng executive compensation under Rule 14a-8(i)(3) where aspects of the 
proposals created ambiguities that resulted in the proposals being vague or indefinte. In 
paricular, the Staff has allowed exclusion of proposals relating to executive 

compensation that failed to defme key terms or otherwise provide guidance on how the 
proposal would be implemented. See, for example: 
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· Verizon Communications Inc. (Februar 21, 2008) (proposal requesting that the 
board adopt a new policy for the compensation of senior executives which would 
incorporate criteria specified in the proposal for futue awards of short and long 
term incentive compensation failed to defme critical terms and was internally 
inconsistent); 

· Prudential Financial, Inc. (Februar 16, 2007) (proposal urgig the board to seek 
shareholder approval for "senior management incentive compensation programs 
which provid~ benefits only for eargs increases based only on management 
controlled programs" failed to defme critical terms and was subject to differig
 

interpretations); 

· General Electric Company (Februar 5, 2003) (proposal urging the board "to seek 
shareholder approval of all compensation for senior executives and board
 

members not to exceed 25 times the average wage of hourly workig employees" 
failed to defme critical terms or otherwise provide guidance on how it would be 
implemented); 

· General Electric Company (Januar 23, 2003) (proposal seeking "an individual 
cap on salares and benefits of one millon dollars for G.B. offcers and directors" 
failed to define the critical term "benefits" or otherwise provide guidance on how 
benefits should be measured for puroses of implementing the proposal); 

· Eastman Kodak Company (March 3, 2003) (proposal seekig to cap executive 
salares at $1 millon "to include bonus, perks and stock options" failed to defme
 

varous terms, including "perks," and gave no indication of how options were to 
be valued);
 

· PepsiCo Inc. (Februar 18, 2003) (excluding the same proposal as Eastman
 

Kodak cited above for substantially the same reasons); 

· Woodward Governor Co. (November 26,2003) (proposal sought to implement "a 
policy for compensation of executives... based on stock growt" and included a 
specific formula for calculating that compensation, but did not specify whether it 
addressed all executive compensation or merely stock-based compensation); 

· International Business Machines Corp. (Februar 2, 2005) (proposal that "the 
offcers and directors responsible" for IBM's reduced dividend have their "pay 
reduced to the level prevailing in 1993" was impermssibly vague and indefinte); 
and 

· Pfizer Inc. (Februar 18, 2003) (proposal that the board "shall make all stock
 

options to management and board of directors at no less than the highest stock 
price," and that the stock options contain a buyback provision, was impermssibly 
vague and indefinte). 
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Here, the Proposal calls for the Company's Board to tae certain action ''uess 
the company is profitable." The word "profitable" is vague, indefinte and unclear in 
meang because it is not a reference to any GAA measure. The Proposal fuher calls 
for "all corporate executive compensation (to) be frozen ...." Here too, the meang of 
"frozen" is unclear. The Company is uncertai whether it means "no more" or maintai 
curent levels. Also, the meang of "all corporate executive compensation" is unclear.
 

The Company is uncertin whether it means base salar, cash incentive compensation, 
long-term awards or other benefits such as health insurance or 401(k) plan matching 
contributions. 

The reference to "compensation of the Board ... of $50,000" is also vague and 
indefinte. The Company is uncertain whether such reference is limted to cash 
compensation or also includes long-term equity awards and, if long-term awards are 
contemplated, whether the Proposal seeks to refer to the FAS 123R value reported in the 
Company's proxy statement or the grant date value of equity awards. The Proposal also 
calls for "a maximum of an additional $15,000 per year for commttee assignents." 
Seemingly, the Proposal seeks directors to be paid a total of $65,000, as each director 
curently serves on one Board commttee. The Company's directors curently receive 
$65,000 cash compensation and equity awards for service, but no additional cash 
compensation for serving on a commttee. Thus, the Proposal seems to call for the 
directors to receive the very cash compensation that they curently receive, but denying 
any compensation for commttee chais or the lead director. (The chairs of the Board 
commttees and the lead director curently receive additional compensation for leading 
the commttees but not for merely serving on the commttees as apparently called for in 
the ProposaL.) 

Finally, the statement in support of the Proposal refers to the Company's
 

severance policy, including a reference to a formula contained in the severance policy 
that caps cash severance benefits. The Proposal, however, has nothing to do with
 

severance benefits. Consequently, the reference to the severance policy and the
 

description of the policy's litation on severance benefits makes the Proposal vague and 
misleading. 

Because the Proposal is vague and misleading, it may be excluded from the 2009 
Proxy Materials pursuant to Rule 14a-8(i)(3). 

C. The Proposal May Be Excluded Pursuant to Rule 14a-8(i)(7) Because It Deals 
with the Ordinary Business Operations of the Company 

The Company believes that it may properly omit the Proposal from its 2009 Proxy 
Materials pursuant to Rule 14a-8(i)(7) because the Proposal deals with a matter relating 
to the conduct ofthe Company's ordinar business operations. 

Rule 14a-8(i)(7) under the Exchange Act permts the exclusion of a stockholder 
proposal that deals with matters relating to a company's "ordinar business" operations. 
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In 1998, the Commssion clarfied that the policy underlying this exclusion is "to confme 
the resolution of ordinar business problems to management and the board of directors, 
since it is impracticable for shareholders to decide how to solve such problems at an 
anua shareholders meeting." SEC Release No. 34-40018 (May 21, 1998) (the "1998 
Release"). In the 1998 Release, the Commssion described the two "central
 

considerations" in support of an exclusion. The first was that certai tasks were "so
 

fudamenta to management's ability to ru a company on a day-to-day basis" that they 
could not be subject to direct shareholder oversight. Id. The second consideration related 
to "the degree to which the proposal seeks to 'micro-manage' the company by probing 
too deeply into matters of a complex natue upon which the shareholders, as a group, 
would not be in a position to make an inormed judgment." Id. 

The Proposal calls for the Company to cease issuig bonuses, stock and other 
awards to "company officers" (as compared to only senior executive offcers). This 
group is so broad that it relates to the Company's ordinary business operations. The 
Company has approximately 23 offcers, seven of 
 whom have salaries less than $175,000 
per year. Of the 23 offcers, 21 have some version of "Vice President" in their titles, but 
only five are "executive offcers" as defmed in Securties Exchange Act Rule 3b-7. 
Companes may exclude proposals dealing with "general employee compensation 
matters" under the ordinar business exclusion, but not proposals dealing with the
 

compensation of senior executives or directors. Staff 
 Legal Bulletin 14A (July 12,2002). 
See also 3M Company (March 6, 2008); Allance Energy Corporation (Februar 4, 2004) 
(proposal determg the compensation of "all levels of Vice Presidents" and other
specified executives excludable); Ascential Softare Corp. (April 4,2003) (exclusion of 
proposal addressing compensation policies beyond senior executive compensation
 

permtted); Lucent Technologies (November 6, 2001) (exclusion of proposal restricting 
compensation paid to "all offcers and directors" permtted). 

Based on the foregoing, the Company believes that the Proposal may properly be 
excluded from its 2009 Proxy Materials under Rule 14a-8(i)(7), as it deals with the 
ordiar business operations of the Company by addressing general employee 

compensation matters. 

D. The Proposal May Be Excluded under Rule 14a-8(i)(2) Because It Would 
Cause the Company to Violate Federal and State Law 

The Company believes that it may properly omit the Proposal from its 2009 Proxy 
Materials pursuant to Rule 14a-8(i)(2). Rule 14a-8(i)(2) permts a registrant to omit from 
its proxy materials those stockholder proposals and supporting statements that "would, if 
implemented, cause the company to violate any state, federal, or foreign law to which it is 
subject." 
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The Staf has long recognzed that a proposal that would require the issuer to 
breach existing agreements is excludable under 14a-8(i)(2). See, e.g., General Motors 
Corp. (March 4, 1996) (proposal to reduce salares and freeze bonuses excludable as 
violating state law by breachig existing contracts); International Business Machines
 

Corp. (December 15, 1995) (proposal to amend company charer to set specified 
compensation levels for top offcers excludable as breachig existing contracts); 
CoBancoip Inc., (Februar 22, 1996) (proposal requesting rescission of the company's 
long-term incentive plan excludable as breach of contract); FPL Group, Inc. (Februar 
12, 1996) (proposal t-o reduce compensation of executive and management personnel 
excludable). 

The Staf has previously upheld omission of proposals that could require 
contractul breach under state law if implemented. See, e.g., The Kroger Co. (April 
 21, 
2000) (proposal that the pay of all offcers and directors be limted to certai amounts 
above the rate paid to the lowest paid hourly employees excludable because would have 
caused the company to breach an existing employment agreement in violation of state 
law); Potomac Electric Power Co. (Janua 11, 1993) (proposal requirng stockholder 
approval of executive compensation because would have caused the company to breach 
an existing employment ageement in violation of state law); Core Industries Inc. 
(October 25, 1996) (proposal requiring that no stock options or bonuses be issued to any 
offcer durg any thee-year period under certain circumstances excludable because
 

would have caused the company to breach an existing employment agreement in 
violation of state law); Citizen's First Bancorp, Inc. (March 24, 1992) (proposal requiring 
termation of compensation agreements with two offcers excludable).
 

The equity awards that the Company has made in prior years to its offcers and 
other employees are evidenced by wrtten award agreements. In addition, the anual
 

incentive plan (cash bonus) for each executive officer at Centex is evidenced by a wrtten 
award agreement. The Company reads the Proposal as calling for the Company to cease 
issuing and accruing cash bonuses and equity awards that the Company is contractually 
obliged to vest, issue or pay in accordance with the terms of these existing agreements. 
Thus, the Proposal would require the Company to breach its existing employment 
contracts in violation of state law and therefore should be excluded. If the Company's 
reading is incorrect, at best, the Proposal is vague and misleading (and therefore 
excludable) as noted in Section B of 
 ths letter. 

Furhermore, as a publicly traded company, the Company is required by SEC 
rules (Regulation S-X, Rule 4-01(a)(1)) to prepare its fmancial statements in accordance 
with U.S. generally accepted accounting priciples ("GAA"). GAA requires anual 
expensing of previously granted time-vested or performance-vested equity compensation 
awards. However, if the Proposal were approved, it arguably would require the Company 
to cease accruing the expenses for outstanding awards. Thus, the Company would be in 
violation of Federal law.
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E. The Proposal May Be Excluded Under Rule 14a-8(i)(6) Because It is Beyond 
the Company's Power or Authority to Implement 

The Company believes that it may exclude the Proposal from its 2009 Proxy 
Materials pursuant to Rule 14a-8(i)(6) which allows exclusion of a stockholder proposal 
from proxy materials "if the company would lack the power or authority to implement the 
proposal." One of the components of the Proposal would require the Company, if the 
element were included and approved by the Company's stockholders, to cease issuing 
and accruing previously awarded stock and other awards. The Company is unable to 
implement the Proposal because the Company is obliged to compensate certain 
employees according to the terms of incentive compensation and long-term equity award 
agreements curently in effect. The Commssion previously has granted no-action
requests if the registrant could not comply with a shareholder proposal because the 
proposal would cause the registrant to breach a contract, thereby makg the proposal 
beyond the registrant's power to implement. See. Texas Meridian Resources Corp., (Mar. 
18, 1996) (seeking to omit proposal requesting that the compensation of CEO and 
president be lined with the average salaries of other executives as breach of employment 
contracts); CoBancorp Inc., (Feb. 22, 1996) (concurg that proposal requesting
 

rescission of 
 the company's long-term incentive plan is excludable). 

Because the Company is not permtted to unlaterally alter the binding 
compensation award agreements it has with its employees, the Proposal is beyond the 
Company's power to implement. 

F. The Proposal May Be Excluded Under Rule 14a-8(i)(13) Because It Relates 
to a Specifc Amount of Dividends 

The Proposal requests that all corporate executive compensation be frozen until 
the Company's per share common stock dividend is restored to $0.16 per year. (The 
Company paid a per share dividend of $0.16 per year from April 2004 until August 2008. 
In October 2008 the Board decided to suspend the declaration of fuer dividends until
 

conditions improve.) By requirg this specific dividend amount, the Proposal effectively 
ties the hands of 
 the Company's Board in makg compensation and dividend decisions. 
If the Board wishes to increase the compensation of its executives, it must have positive 
eargs for eight consecutive quaers and declare a per share dividend in the amount of 
$0.16 per year, and not $0.15, $0.17 or any other amount except $0.16. 

Rule 14a-8(i)(13) provides that a proposal may be excluded if 
 the proposal relates 
to a specific amount of dividends to be paid by the issuer. Consequently, the Proposal is 
excludable pursuat to Rule 14a-8(i)(13). 
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Staff's Use of E-mail Addresses for Response

Pursuat to Staf Legal Bulletin 14C, in order to facilitate transmission of the
Staff's response to our request during the highest volume period of the stockholder

proposal season, our fax number is (214) 981-6866 and the fax numbers of the Proponent
are set fort below.

CONCLUSION

Based upon the foregoing analysis, we respectfully request that the Sta concur
that it wil tae no action if the Company excludes the Proposal from its 2009 Proxy

Materials. If the Sta does not concur with the positions of the Company discussed

above, we would appreciate the opportty to confer with the Staff concerng these

matters prior to the issuance of its Rule 14a-8 response. In addition, the Company agrees
to promptly forward to the Proponent any response from the Staff to ths no-action
request that the Staff transmits by facsimile to the Company only.

Please call the undersigned at (214) 981-6598 or James R. Peacock III at (214)
981-6345 if you should have any questions or need additional inormation. Please
acknowledge receipt of this filing by date-stamping the enclosed additional copy of this
letter and retug it in the enclosed self-addressed stamped envelope.

Very truly yours,

"---l-rDi
Drew F. Nachowiak

Enclosure

cc: Pamela J. Gaulding
 

 
Fax:  

 
Scott R. Seegers

 

 
Fax:  
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HE:CEIVED 

FEB 0 5 2009 
EXHIBIT A 

REVIEWED 

PROPOSAL BEFORE THE STOCKHOLDERS OF CENTJ:X CORPORATION 

WHEREAS... 

Centex Corporation ("the company") was profitable in every quarter since 
becoming a publicly traded corporation (1969) until the third quarter of the 
~007 fiscal year and has since accumulated losses approaching $4 billion 
dollars through the third quarter of fiscal 
 2009. 

The company adopted an "Executive Severance Policy" in June 2006, less 
than six montha before earnings turned negative and less than twelve months 
after the company's stock price reached an all time high. The policy 
guarantees payment to certain "executive offcers" who might be "involuntarily 
separated from employment," which would include the Chief Executive 
Offcer, Chief Financial Offcer, and Chief Legal Offcer. The policy provides 
for a cash payment of .up to 2.99 times "the sum of the participant's current 
base salary and the amount of the total incentive compensation paid or 
awarded to the participant for the prior fiscal year.". ,
 

The company awarded $8,400,000 in restricted stock to executive offcers. 
and Board members in August of 2008, including $5,000,000 to the CEO, 
$600,000 to the CFO, $600,000 to the CLC. This action was taken despite 
the fact that the company's continuing operations had not been profitable in 
the previous two fiscal years, is not expected to be profitable in the current 
fiscal year, and lost over $2.5 bilion dollars in the 12 months immediately 
preceding the award. Such compensation runs counter" to the principle of 
rewarding executive achievement based on positive earnings growth, is an 
insult to shareholders who have lost over 80% of their stock value and 
dividend, and can be construed as a failure of the Board's fiduciary duty to 
prevent such abuse. 

The cash value of this stock award is potentially included in the calculation of 
the Severance Policy compensation, increasing the cost of removing poorly 
performing executives to excessive and unjustifiable levels. 

Two months after the restricted stock award (October 2008), the company 
eliminated the dividend paid to the common stock shareholders, totaling $20 
millon dollars per year. 

The Board, who is charged with the fiduciary duty to oversee corporate 
governance and compensation, has been unwiling or unable to eliminate 
excesses in corporate offcer compensation. 



RESOLVED...

. The Board take the necessary steps to prohibit the issuing and accruing of
bonuses in cash, stock, or other awards to company offcers unless the
company has been profitable in the prior fiscal year. Further, aU corporate
executive compensatión be frozen or reduced unti such time as the company
generates positive eamings for eight consecutiv~ quarters and the common
stock dividend is restored to $0. 16/share per annum.. ,
Further, the compensation of the Board be reduced to a maximum of $50,000
per year for each member plus a maximum of an additional $15,000 per year
for committee assignments as a demonstration that the Board is committed to
the same loss of income as the common shareholders. Compensation levels
cannot be increased until the above criteria are achieved.

This resolution wil be binding on the Board. unless prohibited by law.

Respectfully Submitted: The Seegers Family Interest.s

~ .. ""~ ~. r,\-~"....-.~", .~~,~
By: ParnB!a J. Gaulding ("...~

 
  ¡, 17 / .. "..'--\Jl,t 7 \J di 'Q)':"',/'

By: Scott R. Se~rers
/1l/
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