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DIVISION OF
CORPORATION FINANCE

Januar 22,2009

Danel E. Stoller
Skadden, Ars, Slate, Meagher & Flom LLP
F our Times Square
New York, NY 10036-6522

Re: Con-way, Inc. ,
Incoming letter dated December 9, 2008

Dear Mr. Stoller:

This is in response to your letters dated December 9,2008 and January 12, 2009
concernrig the shareholder proposal submitted to Con-way by James M. DiehL. We also
have received letters from the proponent dated December 14, 2008, Januar 6, 2009 and
January 21, 2009. Our response is attched to the enclosed photocopy of your
correspondence. By doing this, we avoid having to recite or sumarze the facts set forth
in the correspondence. Copies of all of the correspondence also will be provided to the
proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion ofthe Division's informal procedures regarding shareholder
proposals.

Sincerely,

 
 

Senior Special Counsel

Enclosures

cc: JamesM. Diehl
 

 
 

*** FISMA & OMB Memorandum M-07-16 *** 



Januar 22, 2009

Response of the Office of Chief Counsel
Division of Corporation Finance

Re: Con-way Inc.

Incoming letter dated December 9, 2008

The proposal requests that the board of directors take the necessar steps to
ensure that futue anual shareholder meetings be distributed over the internet using
webcast technology.

There appears to be some basis for your view that Con-way may exclude the
proposal under rue 14a-8(i)(7), as relating to Con-way's ordinar business operations
(i.e., shareholder relations and the conduct of anual meetings). Accordingly, we will not
recommend enforcement action to the Commssion if Con-way omits the proposal from
its proxy materials in reliance on rule 14a-8(i)(7). In reaching this position, we have not
found it necessary to address the alternative basis for omission upon which Con-way
relies.

Sincerely,  
Damon Colbert
Attorney-Adviser



DIVISION OF CORPORATION FINANCE
 
INFORMAL PROCEDURES REGARING SHARHOLDER PROPOSALS
 

The Division of Corporation Finance believes that its responsibility with respect to 
matters arsing under Rule 14a-8 (17 CFR 240. 
 14a-8), as with other matters under the proxy 
rules, is to aid those who must comply with the nile by offering informal 
 advice and suggestions 
and to determine, initially, whether or not it may be appropriate in a paricular matter 
 to 
recommend enforcement action to the Commission. In connection with a shareholder proposal 
under Rule 14a-8, the Division's staff considers the information furnished to it by the Company 
in support of its intention to exclude the proposals from the Company's 
 proxy materials, as well 
as any information furnished by the proponent or the proponent's representative. 

Although Rule 14a-8(k) does not require any communcations from shareholders to the 
Commission's staff, the staffwill always consider information concerning alleged violations of 
the statutes administered by the Commission, including arguent as to whether arnot activities 
proposed to 
 be taken would be violative ofthe statute or rule involved. The receipt by the staff 
of such information, however, should not 
 be constred as changing the staffs informal 
procedures and proxy review into a formal or adversar procedure. 

It is important to note that the staffs and Commission's no-action responses to 
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no
action letters do not and canot adjudicate the merits of a company's position with respect to the 

. proposal. Only a cour such as a U.S. District Cour can decide whether a company is obligated 
to include shareholder proposals in its proxy materials. Accordingly a discretionar 
determination not to recommend or take Commission enforcement action, does not preclude a 
proponent, or any shareholder of a company, from pursuing any rights he or she may have against 
the company in cour, should the management omit the proposal from the company's proxy 
materiaL. 
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Bv e-mail to shareholderoroDoSalslasec.e:ov 

Secunties and Exchange Conission
 
Division of Corporation Finance
 
Offce of Chief Counel 
100 F Street, N.E. 
Washigton, D.C. 20549
 

RE: Con-way Inc. - Omission of Rule 14a-8 Shareholder 
Proposal Submitted bv James M. .Diehl 

Dear Sir or 
 Madam: 

We are wrtig on behalf of our client, Con~way Inc., a Delaware 
corporation (the "Company"), pursuant to Rule 14a-8(j) under the Secunties 
Exchane Act of 1934, as amended to request that the Sta of 
 the Division of 
Corporation Finance (the "Sta') of 
 the Secunties and Exchange Commssion (the 
"Commission") concur with the Company's view that, for the reasons stted below, 
the shareholder proposal and supportg statement (the "Proposal") submitted by
 

James M. Diehl (the "Proponent") may properly be omitted 
 from the proxy materials 
. (the "Proxy Materials") to be distrbuted by the Company in conn~ction with its 2009 
anua meetig of shaeholders. 

In accordance with Sta 
 Legal Bulleti No. 14D (November 7, 2008), 
weare e-maiing to the Staff (i) thsJett~r and (ii) the Proposal and cover letter dated 
November 12, 2008, submitted by the Proponent and atthed hereto as Exhbit A.
 

In accordace with Rule 14a-8(j(1), a copyoftls submission is being sent
 

simultaeously to the Proponent. . 
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I. Introduction
 

The Proposal urges tht the Company broadcas live over the Internet 
using webcas technology all fue 
 anual meetigs of shareholders, with such 
webc including all executives, directors 
 and shaholders parcipatig in the 
meetig. The Proposa also provides tht the live audio-video broadcast include all
 

executives and diectors parcipatig 
 in the anUa meetig from 10cations other than 
the site of 
 the meetig (that is, parcipatig in the anua meetig electronically). 
Finly, the Proposal provides that replays of the enti~ audio-video recordings of
 

~h anua meetig be available, on demand and for an 
 unpecified period of 
 tie, 
via the Company's website. 

Specifcally, the Proposal states: 

Resolved: That Con-way Inc. Stockholders urge the Board of 
Directors tae the necessar steps to ensure tht futue Anual 
Shareholders Meetings be distbuted over the hiternet using 
webcas technology. 

Ths proposal is comprised of thee essential elements. 

i) Live video-audio broadcast of Con-way Executives,
 

Directors and Shareholders parcipating in the Anual 
Meetigs. 

2) Live video-audio broadcast of Executives and
 

. Directors parcipatig from Company headquarers or 
other locations. 

3) Post meeting, on-demand distrbution via Con-way's
 

website of entire video-audio teçordings of its Anua 
Meetigs. 

The Company request that the Sta concur with the Company's view . 
tht the Proposal may be excluded from 
 the Proxy Materials 
 because (i) in violation 
of Rule 14a-8(i)(7), the Proposal deals with matters relatig to the conduct of the 

Company's ordina business operations and (ü) in violation of 
 Rule 14a-8(i)(3), the 
Proposal includes numerous materially false and misleadg sttements and is vage 
and indefinite in subsUtial par and thus, materally false and misleading, all in 
violation of Rule i 4a-9. In addition, if the Sta does not concur that the Proposal 
maybe excluded from the Proxy Materials 
 in its entirety, the Company requests that 
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the Sta Concur with the Company's view that the Proposa be revised to omit certn 
the supportg sttement as discussed in Section IT.B.! below.portons of 


II. Bases for Excluding 
 the Proposal 

A. The Proposal May Be ExCluded Under Rule 14a-8(i)(7) Because it
 

Deals Directly with Matters Relating 
 to the Company's Ordinary Business
 
Operations.
 

Rule 14a-8(i)(7) permts a company to ouùt a shareholder proposal 
from its proxy matena1s if it deas With maters related to the company's ordinar. 

. business operations. In its Release adoptig amendments to Rule 14a-8 ii 1998, the 
Commssion stted that the general policy underlying the ordin business 
exclusion is "to confe the resolution of ordiar business problems to management 
and the board 
 of diectors, since it is impracticable for ,shareholders to decide how to 
solve such problems at an anua shareholders meetg." See Exchange Act Release 
No. 34-40018 (May 21.1998). Ths policy is based on two central considerations: (i) 
"(c)ert taks are so fudamenta to management's abilty to ru a company on a
 
day-to-day basis tht they could not, as a practical matter, be subject to direct 
shaeholder overight" and (ü) the "degree to which the proposal seeks to 'micro
manage'the company by probing too deeply into matters of a complex natue upon
 
which the shareholders, as a group, would not be in a position to make an inormed 
judgment." ¡d.
 

The Company believes these fudamenta policy considerations 
justify the exclusion of 
 the Proposal. Determations as to whether the Company 
should conduct live video-audio webcasts of all futue anua meetigs of 
shaeholders and. if so, how such webcasts should be conducted, fal squarely withi 
the scope of 
 the Company's ordinar business operations. Simarly, determations
 
asto whether any such webcastsshould be subject to replay on demand for an
 
unpecified penod of tie (and, possibly, forever) are 
 clearly wi1h the scope of the 
Company's ordiar business operations. In determing whether it is appropnate to 
conduct live webcasts and subsequent rebroadcas of its anua meetings, the
 

Company must consider varous asociated cost (some of 
 which are expected to be 
substatial). the date, tie aid location of the anual meetig, the location of 
parcipants not present at the site of the anua meeting, technology and stag 
support. anticipated websit~ trafc and shareholder relàtions.
 

For example, several years ago the Company's Board of 
 Directors (the 
"Board"), as contemplated by Item 407(b)(2) of 
 Reguation S-K, adopted a policy 
that the Chaian of the Board and the Chief 
 Executive Offcer attend anua 
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meetings in person, and tht other diectors attend anua meetigs either in person 
or electronicaly. As a result, many diectors have paricipated in anual meetigs by 
telephonic conference call, either from their homes or places of business. The 
Proposal, if adopted and implemented, would requie, at substtial cost to the
 

Company, the necessa video-audio webcast equipment to be avaiable at each site 
where diectors parcipating electronically are 10cated or, alternatively, 'would 
necessitate a change in the Board's pre-existg policy regarding director .
 

parcipation in anua meetgs. These are matters relatig to ordinar business 
operations tht are to be detenned by the Board rather.th shareholders. 

The Sta has been consistent in its view tht shaeholder proposas 
relatig to the webcast of anua meetigs fall with the "ordiar business" 
exclusion of 
 Rule 14a-8(i)(7). In Commonwealth Energy Corporation (November 
15,2002), the Sta concured with the exclusion of a proposal requestng that the 
company make audio or video recordigs of shareholder and director meetigs, and 
reta such recordigs for a mimum of fuee years for review by shareholders and 
directors. The Sta concluded that the proposal related to ordinar business 

. 
opertions because it related to "snareholder relations and the conduct of anua 
meetigs" and was therefore excludable under Rule 14a-8(i)(7). Similarly, in Irvne 
Sensors Corporation (Janua 2, 2001), the Sta concured in the exclusion under 
Rule 14a-8(i)(7) of a proposal relatig to shareholder communcations, includig a 
specifc provision requesting tht the company webcas its anual meetings of 
shareholders. 

The Proposa, if adopted and implemented, would have the effect of 
strongly discouragig, if not completely elimintig, electronic paricipation in
 

anual meetigs by Company directors. Asa result, the Proposal could infuence 
signficantly the location, date and time of the Company's futue 
 anua meetigs. 
The Sta has concured with the exclusion under Rule 14a-8(i)(7) of shareholder 
proposals seekig to dictate the date and location of anua meetigs. See, 
 e.g., Bank 
of America Corporation (December 14, 2006); Raytheon Company (Janua 19, 
2006); Continental Airlines, Inc: (September 3, 2004); Bank of America Corporation 
(Janua 10,2003); and Verizon Communications, Inc. (Janua 30, 2001). 

Similarly, the Sta has concured with the exclusion under Rule 14a
8(i)(7) of proposals relatig to conduct of 
 anual meetigs. See, e.g., Bank of 
America Corporation (Febru 16, 2006) (exclusion of a proposal that "all 
stockholders shall be entitled to attend and sp at any and al Anua Meetings of 
Stockholders"); Exon Mobil Corporation (March 2, 2005) (exclusion of a proposal 
requestg tie be set aside at each anua meeting for shaeholders to ask questions
 

of diectors); EMC Corporation (March 7, 2002) (exclusion of a proposal requestig 
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that the company pledge to contiue to hold in:-person anua meetis beause the 
detennation of whether to hold an in-person meetig was a mattr of ordi
 

business operations); AmSouth Bancoiporation (Janua .15, 2002) (exclusion of a 
proposal requestg that the floor of the company's anua meetig 
 be opened to 
questions and comments from shaeholders for thrt miutes pnor to adjourent);
 

Niagara Mohak Holdings, Inc. (March 5, 2001) (exclusion of a proposa that 
. related to settg aside a discussion room for all shareholders at the company's 

meetig); and The Gilette Company (Febru 2, 2001) (excluson of aanua 

proposal recommendig that the board provide inormtion to shaeholders attendig
 

the company's anual meeting and present measures for open discussion). 

The Company anticipates there would be signcant costs associated 
with implementing the Proposal's provisions that (i) diectors and executives, 
wherever located, who parcipate electronically in an anua meetig be par of a 
live video-audio broadcast, and (ii) anua meetig webcass be subject to replay on 
demand on the Company's website for an unspecifed period oftIme (and, possibly, 
forever). The Sta reguarly has concured tht companes may exclude shareholder
 

proposas pursuat to Rule 14a-8(i)(7) where implementation of the shaeholder 
proposa would requie the company to incur signcant additional expenses. See, 
e~g.,The Procter & Gamble Compan (August 9,2007) (exclusion of a proposa 
requig that the company sponsor 
 television programs in Spansh, which, the 

. company argued, would cause the company to incur signficant additiona costs); The 
Bureau of 
 National Affairs, Inc. (Febru 23,2001) (exclusion ofaproposal
 
requirg that the company hie a fi to determe its "market value," which the
 
company noted would be "prohibitively expensive"); and Mosco Corporation 
(Febru 26, 2008) (exclusion of a proposal requiring that the company limt the 
term of its engagement of 
 outside auditors to five years, where the company noted
 
the potentially increased costs it would incur by adopting such policy).
 

B. The Proposal May be Excluded Under Rule 14a-8(i)(3) Because it
 

is MatenaUy False and Misleadmg in Violation of Rule 14a-9. 

1. Substantial Portions of 
 the Proposal are Materially False and Misleading, 
Including Statements that Impugn Character, Integrity or Personal Reputation and 
Make Charges Concerning Improper or Rlegal Conduct, Without Factual 
Foundation. 

The Company believes tht the Proposal may properly be excluded. 
under Rule 14a-8(i)(3). Rule 14a-8(i)(3) permts a company to exclude a shareholder 
proposa and its related suppoitg sttement from its proxy materials.if such 
"proposal or supportg sttement is contrar to any of the Commission's proxy rues,
 



Offce of Chief Counsel
 

December 9, 2008 
Page 6 

includig Rule 14a-9. which prohibits materially false or misleading sttements in 
proxy solicitig materials." Rule 14a-9, Note (b) cites as an example false andof 

misleading statements "(m)aterial which diectly or indiectly impugn character,
 

integrty or personal reputation, or directy or indiectly makes charges concerng 
improper, ilegal or imora conduct or associations, without factu foundation."
 

Consistent with Note (b) to Rule 14a-9, the Sta 
 stated in Section BA of Sta Legal 
BulIeti No..14B (September 15,2004) that reliance on Rule 14a::S(i)(3) to exclude 
or modif 
 a sttement may be appropriate where "sttements diectly or indirectly 
impugn charter, integrty, or persona reputation, or 
 diectly or indirectly make 
charges concerng improper, ilegal, or imoral conduct or as:sociation, without 
factu foundation."
 

The supportg statement submittd by the Proponent cites several
 
questions asked by the Proponent at the Company's 2005, 2006, 2007 and 2008
 
anua meengs of shareholders. These questons refer by name to the Company's 
former Chief 
 Executive Offcer (Gregory Quesnel), former General Counel
 
(Eberhard Schmoller), curent non-executive Board Chai (Keith Kennedy) and
 
curent General Counel (Jennfer Pileggi). The questons posed by the Proponent at 
prior .anua meetigs, and restted in the supportg sttement, are accusatory in
 

natue and are intended to imply improper actions on the par of these former and 
curent offcers and on the par of 
 the Company's Board, thereby impugng the 
charcter, integrty and personal reputations of such persons and implying improper 
or ilegal conduct. These assertions are made by the Proponent without factu 
foundation il diect violation of 
 Note (b) ofRule 14a-9.
 

Th~ fact that the Proponent is recitig questions he previously asked 
at anual meetings does not excuse violations of Rule 14a-9. As stated in an arcle
 

by David A. Sirgno (who was at the tie a senior. 
 membe of the Staf), "Review 
of Proxy Contests by the Staff of the Securities and Exchange Commission" 

(Sept~mber 6, 1988), "(t)he solicitor assumes responsibilty and liabilty for material 
prepared and published by another par and reprited in proxy solicitation material. 
Such material is subject to the same sa-tiny and the same stadards of disclosue as 
all other proxy materials of such person. Accordigly, the solicitor must be prepared 
to support the statements made, not merely the fact that the statements were made." . 

Here, the soliciting person is the Proponent and the soliciting material 
is the supportg statement fonng par of the Proposa. If a soliciting person is 
required by Rule 14a-9 to be responsible for the accuracy of cited statements made 
by thd pares, the Proponent is certiny responsible for the republication of 
 his 
own prior statements. 
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The Proponent's assertons in the supportg statement are materially 
false and misleading in the followig respects: 

. Question Regarding Mr. Quesnel's Consulting Agreement. In connection with
 

Mr. Quesnel's depare as Chief Executive Offcer of the Company 
 in 2004, Mr. 
and the Company entered into a faily typical consultig and non

competition agreement, which was approved by the Company's overwhelmgly 
Quesnel 

independent Board. The ageement required Mr. Quesnel's assistce durg a
 

one-year transition period followig his depare and Mr. Quesnel agreed not to 
work for a competitor dung that one-year period. The Proponent's question, 
asked at the 2005 anual meetig and reiterated in the supporting statement, 
suggests there was somethg improper about the agreement without providig 
any factual foundation whatsoever for such asserton. 

. Question Regarding Agreement with Mr. Schmoller. This queston is designed to
 

imply, without any factu foundation whatsoever, ,that improper payments were 
made by the Company to Mr. Schmoller upon his depare as the Company's.
 

General Counsel in 2004. The question also includes a false alegation agai 
Ms. Pileggi, without any factual foundation whatsoever. The Proponent's 
apparent basis for his false and misleading allegations is that fact that Chaian 
Kennedy, in response to a queston asked by the Proponent at the 2005 anua 
meetig, referred to the payment to Mr. Schmoller as "sty pay" rather than 
"severance pay." Mr. Kei:edy and Ms. Pileggi subsequently advised the 
Proponent, on several occasions, that the payments to Mr. Schmoller were 
"severance payments," but the Proponent persist in publishig his erroneous and
 

. unupported allegations as proxy solicitig material. 

. Question Regarding Backdating of Options. Ths question is designed to suggest 
. without aiy factu foundation whatsoever, that the Company's executves and 
directors engagèd in improper backdatig of options. The Proponent is well 
aware of the answer to ths question, as he was informed in response to his 
question at the Company's 2007 anua meetig that the Audit Commttee of 
 the 
Board, consistig entiely of independent diectors, conducted ai investigation
 

into backdatig of options at the Company and determed tht no improper 
backdatig of options had occured. Agai, ths queston is designed to create an 
implication ófimproper activity by executives and directors when none, in fact, 
existed. 

· Question Regarding Annual Meeting Transcripts. Ths question, which was
 
asked by the Propoi~ent at the 2006 anua meeting, is false and misleadig. In
 

fact, elsewhere in the supportng statement, the Proponent acknowledges that the 
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Company does, in fact, post anua meetig trcripts on its website. The fact
 

that the cited queston origialy was posed in 2006 does not excuse the 
materially false and misleadng natue of 
 the question today. 

The Sta has a long-stdig policy that companes properly may 

exclude all or par of shareholder proposas that conta material impugng the 
character, integrty or personal reputation of, or make charges concern ilegal 
 or 
improper conduct by, the company's diectors or employees without fatu basis.
 

See, e.g., Entergy Corporation (Febru 14,2007) (exclusion ofa proposal where, 
among other false imd misleading material, the proposal contaed statements which 
impugned the charactr of independent directors by questionig their independence 
and insmuatig some diectors had conficts of interest); The Swiss Helvetia Fund 
Inc. (ApriI3, 2001) (exclusion of a proposal that implied, without factu foundation, 
tht diectors have violated or may choose to violate their fiduciar duties); and 
Phoenix Gold International, Inc: (November 21, 2000) (exclusion of portons 9f a 
supportng statement questionig the independence of 
 independent diectors). The
 

Sta also ha concured tht companes may exclude from shareholder proposals
 

sttements implying that the company had engaged in wrongdoing. See, e.g., 3M 
Company (Febru 17,2004) (requig a proponent either to provide support for or 
to omit asserton in the supportg statement that the company ha faced cert . 
litigation); Post Properties, Inc. (March 26, 2004) (exclusion of 
 porton ofa 
supportng statement assertg that the company may have violated federal secunties 
laws by failing to disclose :fly a diector's compensation package); Boise Cascade 
Corporation (Janua 23, 2001) (exclusion of 
 porton of a supportg statement
 
aleging that the company had eiigaged in wrongdoing and was "routiely criticized
 
by environmenta and human rights leaders"); and Freeport-McMoRan Copper & . 
Gold Inc. (Februar 22, 1999) (exclusion of 
 porton ofa supporting sttement 
discussing a Wall Street Journal arcle which suggested, without factu basis, tht
 

the company had engaged in improper conduct). 

In Section E.l of Sta Legal Bulleti No. 14 (July 13,2001), the Sta 
states that "when a proposal and support sttement wi1 requie detaled and . 
extensive edtig in order to brig them into compliance with the proxy rues, we
 

may fmd it appropriate for companes to exclude the entire proposal, supportg 
statement, or both as materially false or misleadig." In light of 
 the pervasive natue 
of the false and misleading statements contaed in the supporting statement, the 
Company believes the entie Proposal may properly be excluded from the Proxy 
Materials. In the alternative, the Proponent should be requied to remove or revise 
the materially false 
 and misleading staements cited above. 
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2. The Proposal is Inherently Vague and Indefinite. 

In Section B.4 of Staf Legal Bulletin No. 14B (September 15,2004), 
the Sta states that reliance on Rule 14a-8(i)(3) to exclude or modifY a sttement 
may be appropriate where "the resolution contaned in the proposa is so inherently 
vague or indefinte that neither the stockholders votig on the proposal. nor the 
company in implementing the proposal (if adopted). would be able to determine wit1 
any reaonåble certty exactly what llctions or meases the proposal requies." 

. The Propnsa urgest1e Board to provide "post meeting. on-demand
 

distbution via (the Company's J website of entie video-audio;recordigs of its
 

Anua Meetigs." The Proposal does not specifY how 10ng the Company would
 

provide access to these video-audio recordigs on its website. Accordigly. 
. shareholders votig on the Proposa would not have a clear understading of the 

cost and other burdens which would be imposed on the Company if the Proposa 
were adopted and implemented. Likewise, the Company would not know 
spcifcally what actions it would be expected to tae in order to implement the
 

. Proposal. 

The Sta in numerous no-action letters, ha concured in the 
exclusion of shaeholder proposals involving vagUe and indefite requiements
 

where neither the shaeholders voting on the proposal nor the company would be 
able to determine with reasonable certty what measures the company would tae 
if the proposa were implemented. See, e.g., Banko! America Corporation (Febru 
25, 200Sy(exclusion ofa proposal requestg that the company not involve itse1fin 
activities that support coal mies or the constction of coaJ-burg power plans 
because the proposal was vage and indefite as to what activities the company was 
to refr from undertg); Wend's International. Inc. (Februar 24. 2006)
 

(exclusion of a proposal requestig a report on the progress made toward 
"acceleratig development" of cert 
 humane slaught~r technques becàuse the 
proposal was vague and indefite as to what "accelerating" and "development" 
meant); and The Ryland Group, Inc. (Janua 19.2005) (exclusion of a propoSal that . 
the company compile a report on the company's compliance with cert
 

sustaabilty gudelines because the proposal was. vague and indefite as to how
 

such compliance. was to be measured). . 

Since the Proposal is vague and indefinite and since neither the 
shareholders votig on the Proposal nor t1e Company would be able to detenne 
with reasonable certty exactly what actions compliance with the Proposal requies,
 

the Company believes that the Propósal may properly be excluded from the Proxy
 
Materials.
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ILL. Conclusion
 

For the reasons stated above, the Company requests that the Sta 
concur with the Company's view that the Proposa may properly be excluded frm 
the Proxy Matenals puruat to (i) Rule 14a-8(iX7) because the Proposal relates to 
the Company's ordiar business operations and (ü) Rule 14a-S(i)(3) because the 
Proposal is materally false and misleag in violation of 
 Rule 14a-9. Should the
 

Sta disagree with the Company's positiops or requie any additional inonnation, 
we would appreciate the opportty to confer with the Sta concerng these
 

matter pnor to the issuace oHts respiie. 

On 1?haf of the Company, we request that the Sta e-mail a copy of 
its response to ths letter to the undersigned atdanei.stoiier~skadden.com and to the 
Proponent at ** FISMA & OMS Memorandum M-07-16 ...
 

If the Stahas any questions or comments regarding the foregoing, 

please contact the 
 undersigned at (212) 735-3360. 

Daniel E. St
 

cc: Jenner W. Pileggi, Esq., Senior Vice President, General Counel and 
Secreta, Con-way Inc. 

Mr. James M. Diehl 

696988.08-New York Server 6A - MSW 



EXHIBIT A 

.J.. .ft.. ..r 
II 

JAMES M. DIEHL 

I 

'" 1'3MA & OMB M,mo"odom M-07-16 ... 

November 12, 2008 
i 

: Con-way Inc. 
~ Jennifer Pileggi, Senor V.P.. General Counsel and Secretary 

2855 Campus Drive 
~ Suite 30 
¡ San Mateo. CA 
! 94403 

Dear Ms, Pileggi, 

As a Con-way Inc. shareholder, having Company securities in excess of the minimum 
required value and for the length of time required under Rule i 40-8 of the Securities and 
Exchange Commission Act of 1934, with the intent to retain all owned securities. make 
the fOlloWing Shareholder Proposal and request that this Proposal be included in the 
Company's 2009 Proxy Statement pending a shareholder vote at the Company's next 
annual or special meeting. 

Sincerely. 

James M. Diehl 

Enclosed: Shareholder Proposal 
i. 

ì 

J 



Shareholder Proposal
 

Resolved: That Con-way Inc. Stoclcholders urge Ihe Board of Diectors take the necessary steps 10 
ensure that future Annual Shareholdeß Meelings be distributed over the Interet using webcast technology. 

This Proposal is compr at three essential elements. 

1 J live vieoaUdio broadcast of Con-way Exulives, Director and Shareholder participating in 
Annual Meetigs.
 

2) live video-audio broadcast of Exectives ondDirectors paricipoting from Compny headquarters orother Ioalions. .
 
3) Post meeting, on-demand distribution via Con-way's website of entire videoudlo recrdings of its 

Annual Meelin9s~
 

Supporting statemen Con-way Inc. ¡COn-/CompnyJ recognizes that Shareholders normall do not 
otlend thei Annual.Meelingsfor a variely of resons. For 
 many years the Company wovld not provide
sharehlder with cOpies of fhe iranscripts of those Meetings. Allendlng Shareholders were prohibited frm 
electronicaiiy reCOrding ony porion ~f the meetings. Under that sche;e, Shãteholder Wee prevented frm 

. heorlg. seeing or reading what took place at Annual Meetigs unless they offended in peron. 

In 205 Pat F6ssenier, Con-way's Vice Presdent of Investor RelatIons reported thaI, "The (Annual Meetingl
 
tronscrpl isa CNF corpora Ie .document that is not being mode avaUable to Shareholders and other."
 

Durng the 206 Annual Meeting Jenniter Pileggi, Con-wa's Seno Vice President, General Counsel and. 
Secretary reported, '"We maintain that 
 that (lranscrpl$) is an intemal company record 01 an internal Company
document an we don't share itextemally." . 

My nome is James M. Diehl and as a Shareholder I have attended ever Annual Meeling sInce 204 and 
participafed in the question and answers porton of those meetings. I beHeve that the Company's policy that 
prevents shaeholders from learning what took place at Annual Meefings was unreasonable andunacceplable. . 

Foi a few minutes once a year, Shareholdoo are given an opporunity to question Executives and the
 
Charrman of the Board regarding Compony activites. Questions fhat, if aslced outside of the Annual Meeting.
 
may go unanswered. 

The questions Ihof i submilled during these meetings were legitimote shareholder questions, often base on
 
intormation fhatlhe Company had previously med with the Securties and Exchange Commison.
 

205: What contrbutions did departIng CEO. Gregory Quesnel provide in exchange for his
 
$ i ,00,00.00 consulting agreement~
 

206: Why does Ihe Company refuse to provide Shareholqers with Annuàl Meeting franscñpts? 

2007: ¡'ad the Company found any instances of improper backdattng.of stock opflons? 

208 Why did General Couns P~eggi report to the SEe that fòrmer General Counsel, Eberard 
Scmoller was given $8.00.00 in severance pay, if it was actually stay-pay as ChaIrman I\ennedy 
claimed dunng the 2005 annual Meeling? 

My campaign to perade 1he Company to provide Shareholders with transcripts of lis Annual Meeting was 
successful. The Iranscrpls are now posted on Con.wav's website under Investor Relatins. However, Con-woy 
could and should do more 10 prvide its Shareholders with on-lne access to its Annual Meetings. Leam more
at: ww.con-woyshorehoJder com -

I urge you to vote YES for this proposal. . 
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Bv e-mail to shareholderproposals(asec.e:ov 

Securities and Exchange Commission 
Division of Corporation Finance 
Offce of Chief Counsel
 

100 F Street, N.E. 
Washigton, D.C. 20549
 

RE: Con-way me. - Supplement to Letter Dated December 9, 
2008 Related to Omission of Rule 14a-8 Shareholder
 

Proposal Submitted by James M. Diehl 
Dear Sir or Madam: 

I refer to my letter dated December 9, 2008 (the "December 9 Letter") 
pursuat to which I requestd, on behal of our client, Con-way me., a Delaware corpration 

the Division of Corporation Finance (the "Sta) of
(the "Company"), that the Sta of the 
Securties and Exchange Commission (the "Commission") concur with the Company's view 
that the shareholder proposal and supporting statement (the "Proposal") submittd by James 
M. Diehl (the "Proponent") may properly be omitted from the proxy materials (the "Proxy 
Materials") to be distbuted by the Company in connection with its 2009 anual meeting of 
shareholders. 

This letter is in response to the Proponent's letter to the Staff dated Januar 6, 
2009 (the "Proponent's Letter") and the 31 accompanying attchments (the "Attchments"), 
and is intended to supplement the December 9 Letter. 

m accordance with Sta 
 Legal Bulletin No. l4D (November 7,2008), we 
are e-mailng this letter to the Sta. A copy of 
 this submission is being sent simultaeously 
to the Proponent. 



Offce of Chief Counsel 

Januar 12, 2009 

Page 2 

I. Introduction
 

As the Proponent's Letter readly acknowledges, the Proponent is a former 
employee whose employment with the Company was terminated in 2001. Since that time he 
has pursued, though a varety of meas, a number of personal grevances against the 
Company and certin of its curent and former offcers and directors. Despite the candid 
admission in the Proponent's Lettr that "( m )uch of the background details that I wil provide 
has no bearing whatsoever. on the actual Proposal before the Commission" (at page 7) 
(emphasis added), the Proponent neverteless devotes the major par of his 21-page lettr
 

and 31 accompanyig Atthments to placing his numerous personal grievances on the 
public record. This, we believe, is an unecessar imposition on the Staffs time and a 
flagrt misuse of the Rule 14a-8 process.
 

~ 
The Proponent's Letter and accompanying Attchments also demonstrte 

that each of 
 the Proponent's grevances has been carefully reviewed by the Company's 
management and/or Audit Committee of the Board of 
 Directors, with the assistce of 
outside counsel as waranted. The Company repeatedly has responded to the Proponent's 
allegations. 

The Proponent's Letter sttes (at page 6): "(t)he fact that my interest in the 
Company began during a personal dispute with the Company seven years ago should not be 
a factor in granting the Company's request to omit the ProposaL. The Proposal should be 
judged solely on its own merits, the actual content detailed in the Proposal, its Supporting 
Statement, and in accordance with Commission Rules." On this point, the Company agrees. 
The Company is not seeking to exclude the Proposal based on "personal grievance" or 
"special interest" grounds under Rule 14a-8(iX4). The Company has requested the Staffs 
concurence that the Proposal may be excluded from the Proxy Materials because (i) in 
violation of Rule 14a-8(iX7), the Proposal deals with matters relatig to the conduct of the
 

Company's ordinar business operations and (ii) in violation of Rule 14a-8(i)(3), the 
Proposal includes numerous materially false and misleading statements and is vague and 
indefinite in substatial par and thus materially false and misleading, all in violation of Rule 
i 4a-9. 

Consequently, the Company wil not use the Rule 14a-8 process to debate
 

the substace of the Proponent's varous personal grievances.! 

The Attchments to the Proponent's Letter demonstrte the pervasive natue of the inaccurate 
allegations made therein. Two examples are set fort below: 

Firt, the Proponent's Leer (at page 9) inaccurtely assert that Jennifer Pileggi, the Company's 
Senior Vice President and General Counsel, was evasive in her response at the 2008 anual 
meetig of shareholders to the Proponent's question about the relationship of Eberhard Schmoller, 

(contd) 
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As a fial introductoiy point, we note (but do not understad) the 
Proponents effort to raise an issue concerning the version of 
 his cover letter we fushed to 
the Staff as Exhibit A to the December 9 Letter. The cover leter we properly fushed was 
the Proponents November 12, 2008 letter (the ''November 12 Letter") which accompanied 
the Proposal. The Proponent's Letter (at page 5) assert that the November 12 Letter was 
"amended" by his December 1, 2008 letter (the "December 1 Letter") (Atthment 4 to the
 

Proponents Lettr), and tht our failure to include the December 1 Letter with the December 
9 Letter "could have, and would most likely have, an unfai affect (sic) on the Proponents 
abilty to have the Proposal included with the Company's Proxy Materials." 

The December 1 Letter was wrttn in response to my letter dated November 
20, 2008 (the "November 20 Letter") (Attchment 5 to the Proponent's Letter) notifying the 
Proponent, pursuant to Rule 14a-8(f), of 
 his non-compliance with a procedural requirement 
of Rule 14a-8. In the December 1 Lettr, the Proponent corrcted the procedurl deficiency 

on a timely basis, and the Company is not seeking to exclude the Proposa on any procedural 

grounds. Therefore, the November 20 Letter and the December 1 Lettr have no relevance 
to the Company's request that the Staff concur in its omission of 
 the Proposal from the Proxy 
Materials. 

II. The Proponent's Letter Fails to Refute the Company's Argument that
 

the Proposal May Be Excluded Under Rule 14a-8(i)(7) Because it Deals Directly 
with Matters Relatig to the Company's Ordinary Business Operations. 

Section II.A. of the December 9 Letter sets fort a detailed and specific 
argument, backed by numerous precedents, supporting the Company's view that it may 
properly exclude the Proposal under Rule 14a-8(iX7) because the Proposal deals with 
matters relating to the Company's ordinar business operations. As discussed in the 
December 9 Letter, the determination as to whether to conduct live webcasts and subsequent 

(contdfrom previous page) 
the Company's prior General Counsel, with an outside law fi. In fact Atthment 16 to the
 

Proponent's Lettr (at page 13) shows Ms. Pileggi's clear response to the Proponent: 

"Jim, we have no infonnation as to Eb's (M. Schmoller's) personal relationship with Morrson 
and Foerster. The Company used Morrson & Foerster on occasion on company business and 
the Company and the audit committ retained them. The audit committee retaed them in
 

this case as well." 

Second, the Proponent's letter alleges that the two minute tie period allottd to each shareholder 
for questions at anual meetigs is insuffcient. In fact, as the Proponent knows, no tie 
litation has been applied to the Proponent, who ha been given the opportty to ask multiple 
questions at each shareholders' meetig he has attended. Attchment 16 to the Proponent's letter 
(at page 15) shows the Company's Chainan, Keith Kennedy, assurg the Proponent that he was 
under no time deadline: "We'll give you the time for your questions, Jim. Don't worr." 
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rebroadcast of anua meetigs involves consideration, among other things, of matters 
relating to (1) the maner in which the Company coinunicates with its sharholders; (2) the 
maner in which the Company conducts its anual meetings; (3) the date, time, and location 
of the Company's anual meetings and (4) the expenditue of potentially significant amounts 
of corporate fuds. The Sta consistently has concured that companies may exclude under
 

Rule 14a-8(i)(7) shareholder proposals which deal with these matters. The Proponent's 
Letter makes no effort to refute the numerous precedents cited in the December 9 Lettr, nor 
does the Proponents Letter cite any precedent to support its arguent that the Proposal does 
not relate to the Company's ordinar business operations. In fact, the Proponent's Letter (at 
page 4) acknowledges that the no-action lettrs cited as precedent in the December 9 Letter 
present "similar issues" to those presented by the Proposal. The Proponent's sole response to 
the precedents presenting similar issues is the assertion that his Proposal is "unique unto 
itself' (at page 4). 

The Proponent's priar argument that the Proposa should not be excluded
 

under Rule l4a-8(i)(7) is his conclusory asserton in the Proponent's Letter (at page 4) that 
the Proposal ''would transcend the day-to-day business matters and would raise policy issues 
so signifcant tht it would be appropriate for a shareholder vote." The Proponent, however, 
offers no support for his conclusory sttement, and fails to identify any basis for his 
conclusion that it is a matter of significant policy whether the Company (or all companies) 
should webcast and subsequentl rebroadcat their anual meetings.
 

ILL. The Proponent's Letter Fails to Refute the Company's Argument that 
the Proposal is Materiall False and Misleading in Violation of Rule 14a-9. 

As discussed in Section IT.B.l. of 
 the December 9 Letter, the Proponent's 
supporting statement cites several questions asked by the Proponent at the Company's 2005, 
2006, 2007 and 2008 anua meetings of shareholders which we believe are accusatory in 
natue and are intended to imply improper actions on the par of certin former and current 

offcers and on the par of the Company's Board, thereby impugning the character, integrty 
and personal reputations of such persons and implying improper or ilegal conduct without 
factual foundation in violation of Note (b) of Rule 14a-9. 

In Section XI of 
 the Proponents Letter (staing at page 12), the Proponent 
discusses the questions he cited in the supportg statement. While we believe such 
discussion contains numerous mischaracterizations and misstatements, we wil cite only a 
few: 

· Question Regarding Agreement with Mr. Schmoller. The Proponent's Letter (at page 14) 
explicitly acknowledges that the Company disclosed in its 2005 proxy statement the fact 
that Mr. Schmoller received $850,000 in severance pay in connection with his deparre 
as the Company's General Counsel in 2004. Furermore, as stated in the December 9 
Letter, it has been explained to the Proponent on numerous occasions that the payments 
to Mr. Schmoller were, in fact, severance payments. The Proponent, however, continues 
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to dwell on the sttement from the 2005 anual meetig made by the Company's 
Chairman of 
 the Board, Keith Kennedy, charcterizig the payment to Mr. Schmoller as 
"stay pay" instead of 
 "severae pay." Mr. Kennedy's charcterization was entirely 
understadable since the ageement with Mr. Schmoller was that the Company would 
provide him with a severace payment if he agreed to stay on with the Company until 
the completion of the divesttue of one of the Company's significant businesses. Given 
that the payment to Mr. Schmoller was described in the Company's public filings as 
severance pay, and that it has been described as such to the Proponent on numerous 
occasions, it is most surrising that the Proponent's Letter (at page 16) states: "(i)t is 
only now, that this issue has come before the Commission, that the Company has 
capitulated and conceded that Mr. Schmoller did in fact receive severace pay." As 
noted above, two pages earlier in the Proponent's Letter, the Proponent acknowledged 
that the payment was described as a severance payment in the Company's 2005 proxy 
statement. 

· Question Regarding Backdting of Options. As stated in the December 9 Letter, we 
believe this question is designed to falsely imply, without any factual foundation 
whatsoever, that the Company's executives and directors engaged in improper 
backdating of options. In response to the Proponent's question about the backdating of 
options at the 2007 annual meeting, Chaian Kennedy stated that the Audit Committee 
had conducted an investigation and determined that there was no improper backdatig of 
options (Attchment 15 to the Proponent's Letter, at page 7). We do not dispute the 
appropriateness of the Proponent's queston at the time it was asked at the 2007 anual 
meetig; however, it is materially false and misleading for Proponent to reiterate such 
question in solicitation materials for the 2009 anual meeting without disclosing that his 
question was clearly answered and that an internal investigation concluded that there had 
been no backdating of options. 

The Proponent's Letter also fails to rei,ut the Company's argument in 
Section II.B.2. of the December 9 Letter that the Proposal is false and misleading because it 
is vague and indefinite and thus excludable under Rule l4a-8(i)(3). The Proponent's Letter 

the Proposal is to require video paricipation only from 
executives and directors who "actively" paricipate in annual meetings. This interpretation, 
(at page 2) sttes that the intent of 


however, is not at all apparent from the text of 
 the Propsal. The fact that the Proponent's 
interpretation of 
 the Proposal is very different from the Company's interpretation 
underscores the point that "neither the stockholders voting on the proposal, nor the company 
in implementing the proposal (if adopted), would be able to determine with any reasonable 
certinty exactly what actions or measures the proposal requires." Staff 
 Legal Bulletin 14B,
 

Section BA. (September 15,2004). 

iv. Conclusion
 

For the reasons stted above and in the December 9 Letter, the Company 
continues to believe that the Proposa may properly be omitted from the Proxy Materials 
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pursuat to (i) Rule 14a-8(iX7) because the Proposal relates to the Company's ordinar
business operations and (ii) Rule 14a-8(iX3) becuse the Proposal is materially false and
misleading in violation of Rule 14a-9.

On behalf of the Company, we request that the Sta e-mail a copy of its
response to this letter to the undersigned at daniei.stoller~skadden.com and to the Proponent
at  

If the Stahas any questions or comments regarding the foregoing, please
contact the undersigned at (212) 735-3360.

cc: Jennifer W. Pileggi, Esq., Senior Vice President, Gener Counsel and Secreta,

Con-way Inc.

Mr. James M. Diehl

67275.04-New York Server 3A - MSW

*** FISMA & OMB Memorandum M-07-16 *** 
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December 14, 2008

I Securities and Exchange Commission.
, Division of Corporation Finance

Office of Chief Counsel
100 F Street, N.E.

i Washington, D.C. 20549

RE: Con-way Inc. - Submission of Shareholder Proposal

Dear Sir or Madam'

I I am writing in response to Con-way Inc., a Delaware corporation (the Company),

I pursuant to Rule 14a-8 under the Securities and Exchange Commission Act of 1934, as
amended, to request the Staff of the Division of Corporation Finance (the Staff) of the
Securities and Exchange Commission (the Commission) delay final judgment of the Company's

I request to omit the submitted Shareholder Proposal (the Proposal) in question from the
Company's proxy materials, to be distributed by the Company in connection with its 2009
annual meeting of shareholders.

Extenuating Circumstances
; ; ;:,,~ -

I When I received \iord last week that the Company had petitioned the Commission toi omit the Proposal, I was out of the country. I will be traveling out of state on business this
week as welL. Therefore, I respectfully reqUest that the Staff delay ruling on the Company's
request until December 24, 2008 at the earliest, in order that I have sufficient time to respond
appropriately to allegations made by the Company.

1 There are numerous issues contained in the Company's petition that are not accurate

I that mU,st be addressed in order 
to providetheC?~miS~ion with, reliable 

information that can

be considered a nd $vaJ uate,d' du nng the Staff' ~d:ellbeFatKlof this matter.. . . .
Regardless, I will commit to have my written response submitted to the Commission's

Washington office no later than December 23, 2Ò08.

. ".:.i;

*** FISMA & OMB Memorandum M-07-16 *** 
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RE: Con-way Inc. - Submission of Shareholder Proposal
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Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
100 F Street, N.E.

Washington, D.C. 20549

Central Index Key: CNW

Dear Sir or Madam,

I (Proponent) am writing in response to Con-way Inc., a Delaware
corporation (the Company), pursuant to Rule 14a-8 under the Securities and
Exchange Commission Act of 1934, as amended, to request the Staff of the
Division of Corporation Finance (the Staff) of the Securities and Exchange
Commission (the Commission) to reject the Company's request to omit the
submitted Shareholder Proposal (the Proposal) (Attachment 1) from the
Company's Proxy Materials, to be distributed by the Company in connection
with its 2009 annual meeting of shareholders.

In accordance with Staff Legal Bulletin No. 140 (November 7,2008), I am
submitting this letter and its thirty-one (31) attachments to the Commission, via
Fed Ex delivery. In accordance with Rule 14a-8(j (1), a copy of this submission is
being sent simultaneously to the Company, and its Counsel, Mr. Stoller.

i. Introduction

The Company, through counseL, Daniel E. Stoller with Skadden, Arps, Slate
Meagher & Flom LLP, has petitioned the Commission to concur with the
Company's view, that the Proposal should be properly omitted. (Attachment 2)

In presenting a legal basis to support the Company's position, counsel has
cited several previously decided cases involving shareholder proposals and for
other reasons.

*** FISMA & OMB Memorandum M-07-16 *** 
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The Proponent rejects the arguments, statements and accusations that 
the Company has made in its response to the Proposal, to the Commission. 
Although the Commission has no interest in the particular merits of the Proposal, 
the Proponent will present opposing arguments with supporting materiaL, in order 
that content that is appropriate for the Staff to consider during their review is 
made available. 

The Company has substantial information technology resources that can 
be utilized in accomplishing the intent of this ProposaL. In 2008, Web-cast 
technology has become affordable and an effective media source to provide 
access to a wide audience, in a cost effective manner. The Company's 
arguments that the implementation of this proposal would be costly and 
burdensome are overstated. 

On December 2,2008, the Company announced on its website that it has 
been named among the top 10 companies on the InfoWorld 100. InfoWorld 100 
is an annual ranking of the most creative and intelligent users of technology to 
meet business goals. That InfoWorld award is a substantial indicator that the 
Company is teChnologically innovative and capable of web-casting their annual 
meetings. (Attachment 3) 

The Company's stated interpretation to the Commission of the current 
Proposal is more encompassing than the written intent of the ProposaL. The 
Proposal would require only executives and Directors who, actively, participate, 
i.e.:chair.the meeting and/or provide content, answer shareholders question 
etc., opposed to merely phoning-in and 
 monitoring the proceedings without 
adding to any discussions. This would reduce the burden and cost that the 
Company argued in their letter to omit. Ideally this would be limited to three 
individuals; the Chairman, the President/CEO and the Corporate Secretary, or, in 
the event that they are unavailable to participate, their designates. 

II. Company Position
 

Mr. Stoller's (Counsel) letter to the Commission dated December 9,2008, 
contains a number 
 of harsh, unsubstantiated and derogatory accusations of the 
Proposal that are listed on page five, under ii (B): 

U(B) The Proposal May be Excluded Under Rule 14a-8(i)(3) Because it is 

Materially False and Misleading in violation of Rule 14a-9." 

1. Substantial Portions of the Proposal are Materially False and Misleading 
Including Statements that Impugn Character, Integrity or Personal 
Reputation and Make Charges Concerning Improper or Ilegal Conduct, 
Without Factual Foundation. 

Counsel failed to provide details or documents to support his stated 
allegations. Counsel also provided the Commission with an outdated Proposal 
cover letter that had been replace and delivered to the Company on 
December 2,2008, one week prior to Counsel's letter to the Commission. 

Page 2
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I cannot permit the Company's accusations to go unanswered,
 
regardless of the Commission's final ruling on the Company's request to omit.
 
The submitted Shareholder Proposal contained factual information, including the 
content of its Supporting Statement, all of which has been documented over a 
long period of time. 

The Proposal's Supporting Statement listed examples of questions that I
 
have asked Company officials during the previous four annual meetings. The
 
Supporting Statement also listed the Company's previously stated position
 
regarding the release of the annual meeting transcripts to shareholders and 
other relative details. 

Allegations made by Counsel to the Commission, under 11. (A) (B) are
 
materially false, misleading and factually unsupported.
 

III. Rebuttal of Request to Exclude Shareholder Proposal from Proxy Material
 

III. (A) Basis for Excluding the Proposal 

Counsel presented a valid point that Rule 14a-8(i) (7) does permit a
 
company to omit a shareholders proposal from its proxy materials if it deals with
 
matters related to the company's ordinary business operations, it is not a valid
 
argument as it applies to the Proposal before the Commission.
 

III. (B) Rule 14a-8, Rule Release No. 34-40018; IC-23200; File No. S7-25-97 

the Company's petition to omit, Counse,llisted a partial account ofIn 

Commission's "Amendments to Rules on Shareholder Proposal," Release No. 34
40018. Under: ii, A: "The Proposal May Be Excluded Under Rule 14a-8(i) (7) 
Because it Deals Directly with Matters Relating to the Company's Ordinary 
Business Operations."
 

However, in a more comprehensive account of Commission's Rule
 

Release No. 34-40018; IC-23200; File No. S7-25-97, the Commission wrote, 

"The policy underlying the ordinary business exclusion rests on two central 
considerations. The first relates to the subject matter of the proposaL. Certain 
tasks are so fundamental to management's abilty to run a company on a day
to-day basis that they could not, as a practical matter, be subject to direct 
shareholder oversight. Examples include the management of the workforce, 
such as the hiring, promotion, and termination of employees, decisions on 
production quality and quantity, and the retention of suppliers. However, 
proposals relating to such matters but focusing on sufficiently significant social 
policy issues (e.g., significant discrimination matters) generally would not be 
considered to be excludable, because the proposals would transcend the day
to-day business matters and raise policy issues so significant that it would be 
appropriate for a shareholder vote." 

Page 3
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"The second consideration relates to the degree to which the proposal seeks to 
"micro-manage" the company by probing too deeply into matters of a complex 
nature upon which shareholders, as a group, would not be in a position to make 
an informed judgment. This consideration may come into play in a number of 
circumstances, such as where the proposal involves intricate detaiL, or seeks to 
impose specific time-frames or methods for implementing complex policies." 

It is the Proponent's position that the Proposal, under consideration by the 
Staff should not be exclu.dable, since, the Proposals would transcend the day-to
day business matters and would raise policy issues so significant that it would be 
appropriate for a shareholder vote. 

Additionally, the Proposal would not, "micro-manage" the Company by 
probing too deeply into matters of a complex nature upon which shareholders, 
as a group, would not be in a position to make an informed judgment. 

Provide a audio and video account of a single meeting, that typically last 
less than twenty minutes, one time a year, is not micro-managing the company 
or seeking to involve shareholders in the day-to-day business dealings of the 
Company. 

Based on Amendments to Rules on Shareholder ProposaL, Release No. 34
40018; IC-23200 File No. S7-25-97, the Proponent respectfully requests the Staff to
 

reject the Company request to omit the Proposal from the Proxy Materials. 

II. (C) Commonwealth Energy Corporation, Irvine Sensors Corporation, 
Bank of America Corporation, et aJ. 

The Company cited in Commonwealth Energy Corporation, Irvine Sensors 
Corporation, Bank of America Corporation and other cases. The proposals
 

involving those companies and others, is not the Proposal that the Company is 
opposing, although similar issues may be present, the Proposal before the 
Commission is unique unto itself. 

Staff Legal Bulletin No. 14D (November 7,2008) informs us that the Staff 
evaluates each shareholder proposal as a separate and distinct proposal. 

The Proponent requests the Staff to reject the Company's opinion, and 
their request, that the Proposal should be properly omitted, based on the various 
cited cases. However, regardless of the appropriateness of applying the 
Company's various cited cases, with the current Proposal before the 
Commission, the Proponent wil rely on the Staff opinion to render proper 
judgment of this issue. 

IV. Other Issues
 

IV. (A) Contained in the Company's letter dated December 9, 
2008, on page one, paragraph two, Counsel advised Staff that the Proposal and 
cover letter dated November 12, 2008 was attached as Exhibit A. 
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Counsel knew, or should have known, that that November 12th cover letter 
was an outdated version and a subsequently amended cover letter dated 
December 1,2008, was sent to, and received by, the Company, within the
 
required time period.
 

Furthermore, Counsel's failure to include the amended cover letter, dated 
December 1, 2008, in its submitted Exhibit A. material, could have, and would 
most likely have, an unfair affect on the Proponent's ability to have the Proposal 
included with the Company's Proxy Materials. 

In a letter dated November 20, 2008, Counsel had advised the Proponent 
that the wording contained in the November i 2th cover letter regarding the 
retaining of securities failed to meet Rule 14a-8(b)(2). (Attachment 5) 

i (Proponent) sent a revised cover letter on December 1, 2008 via Fed Ex
 
next day delivery service to the Company's General Counsel, Jennifer Pileggi.
 
The Fed Ex delivery receipt shows that the Fed Ex envelope was delivered on
 
December 2,2008 at 09:45 and signed by; J Turket. (Attachment 6)
 

That December 1, 2008 cover letter to the Company clarified the 
Proponent qualification for submission of the Proposal. i ask that the Staff rely on 
the December 1 st cover letter during your review of this matter. 

In the event that Counsel has not subsequently provided the Commission
 
with -the revised Gover letter, it has been included with this letter. (Attachment 4)
 

IV. (8) On April i 8, 2006 the name of the corporation was changed
 

from CNF Inc. to Con-way Inc. 

V. Request of the Commission
 

In order that the Staff can make an informed judgment regarding the
 
merits of Counsel's allegations, I will provide opposing details with supporting
 
documents. 

i believe that the Staff will find that i have provided sufficient details to 
show that the Proposal is proper, and does not contain the inappropriate 
content that Counsel alleges. 

I respectfully ask that the Staff consider the following information while 
deliberating this matter and to review the related, supporting documents that I 
have included with this letter as attachments. 

Vi. Personal Grievance. Special 
 Interest 

The Proposal as submitted, if passed and implemented, would benefit all 
shareholders equally. Under the current system, shareholders that attend annual 
meetings in person have a benefit over the shareholders that do not, since being 
present at an event provides more clarity than simply reading about it. Viewing 
a live or recorded, audio-video version of the annual meeting also provides 
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greater detail than simply reading a transcribed account. 

The content of the Proposal is clear, and if implemented, would provide 
every shareholder with the ability to view the annual meetings process in a more 
informative manner. 

The fact that my interest in the Company's began during a personal 
dispute with the Company seven years ago should not be a factor in granting 
the Company's request to omit the ProposaL. The Proposal should be judged 
solely on its own merit, the actual content detailed in the ProposaL, its Supporting 
Statement, and in accordance with Commission Rules.
 

In the Company's pleading to the Commission, Counsel maintains that 
substantial portions of the proposal are materially false, misleading and make 
statements that impugn charter, integrity and make charges concerning 
improper or illegal conduct without factual foundation. I strongly disagree and 
truly cannot understand how the Company, or counseL, has come to that 
conclusion from any interpretation of the wording contained in the Proposal and 
its Supporting Statement 

In order to defend my Proposal against the Company's allegations, i must 
provide the Commission with information and supporting documents, to prove 
that the Company's arguments are unjust and baseless. Company filings to the 
Commission, along with the transcripts of recent annual meeting and other 
information will provide evidence that will discredit the Company's baseless 
allegations that Counsel has made in his petition to the Commission. 

The details and documents that I will provide to counter the Company's 
position are substantiaL. The documents, the 'majority of which were Company 
produced are indisputable. 

Additionally, The origin of my interest in the Company should not negate 
my right as a shareholder to present this proposal, at this time. 

Furthermore, the Company should not be permitted to use the information 
that I am providing to the Commission at this time, as ammunition, to argue that 
the Proposal should be omitted, based as a Personal Grievance and/or Special 
Interest issues.
 

The Company could have relied, solely on previously decided cases, in 
their argument to omit. However, counsel chose ,to argue that: 

"The Proposal May be Excluded Under Rule 14a-8(i)(3) Because it is 
Materially False and Misleading in Violation of Rule 14a-O." 

¡ And: 
"Substantial Portions of the proposal are Materially False and 
Misleading, Including Statements that Impugn Character, Integrity or 
personal Reputation and Make Charges Concerning Improper or ffegal 
Conduct, Without Factual Foundation. " 
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In order to dispute the Company's allegations and to defend the
 
submission of this proposal requires that I provide the Commission with the
 
following information.
 

VII. Disclosure
 

· From January 1988 to December 2001 i was assigned to the Company's 
Corporate Security Department. 

· On September 10, 1999 I met with Eberhard G.H. Schmoller, the 
Company's then General CounseL, at his request, and provided him with 
details that I had discovered involving the billing of the Company's 
intrusion alarm systems, that the Director of Corporate Security had 
arranged with a former corporate security manager, who had left the 
Company to form a private security services company. 

· On October 19, 2001, I met with the Company's Internal Auditors, at their 
request, and provided them with the same information that I had 
provided Mr. Schmoller two years prior. 

· During the week of October 22, 2001 the Security Director discovered that 
I was actively assisting the auditors with an investigation of his 
department's dealings with the alarm billing issues. 

· I was terminated on December 
 14, 2001. 

Note: The Company's Code of Business Ethics that was in effect in 2001 
not only encouraged but required employees to report any known or 
suspected improper activity to the Company. My report to Mr. Schmoller 
and later to the internal auditors provided information involving only, 
suspected improper activity, and not known improper activity. 
Regardless, i was required by Company policy to report what i had 
discovered to Company officials. 

Although my original Ethics Complaint began over the termination
 
incident, it has since developed into a legitimate shareholder activism
 
campaign. 

Company fillngs to the Commission, along with contradictory statements 
made by Company officials during recent annual meetings have been the 
catalyst for the submission of this Shareholder Proposal. 

VII. Background
 

Much of the background details that I will provide has no bearing what so 
ever, on the actual Proposal before the Commission; however, it is necessary 
and proper to provide this information as a basis to jUdge the Company's 
credibilty as it pertains to the content, allegations in fact, that are included in 
Counsel's petition to omit. Counsel has claimed that the Proposal contains, 
"numerous materially false and misleading statements," without providing 
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factual foundation. I maintain that the Proposal contains not the first false or 
misleading statement. 

In consideration of the Staff's extensive workload, a conscious effort was 
made to be as concise as possible in relaying this background information to the 
Commission. 

ViII. (A) Annual Meetings 

I have attended every annual meeting that the Company has hosted 
since 2004. Normally I am the only shareholder that attends these meetings 
except for Company executives and/or other offcials. Last year a 
representative from the International Brotherhood of Teamsters attended and 
presented a proposaL.
 

I began attending the annual meetings after i had filed an Ethics 
Complaint with the Company's Board of Directors (the Board) against Eberhard 
G.H. Schmoller, the Company's former General CounseL, Corporate Secretary
 
and designated Compliance Officer.
 

In that complaint, I alleged that Mr. Schmoller failed to fulfill his
 
responsibilties as Compliance Officer, while i was providing information and
 
assistance to the Company's internal auditors.
 

Note: My original ethics complaint and supporting information is 
contained in a 90~page document. In the event that Staff, or other 
Commission members would require additional details that may be 
contained in the ethics complaint, please advise and I will provide copies 
to the Commission. 

VIII. (B) Investigation by the Board of Directors 

Upon receiving my Ethics Complaint, the Board's assigned its Audit
 
Committee to conduct an investigation of the allegations against Mr. Schmoller.
 

As Chairman of the Audit Committer, Robert P. Wayman, lead the 
Committee's investigation of Mr. Schmoller. (Attachment 7 - 2005 Proxy 
Statement - pages 9 & 13) The other Audit Committee members were: Margaret 
G. Gill, Michael J. Murray, John C. Pope and William J. Schroeder. 

Note: Robert P. Wayman is the former chief financial officer and Board 
Member of Hewlett-Packard. Mr. Wayman has since retired and has 
resigned from Con-way's Board. Additional biographies of all Audit 
Committee members are contained in the 2005 Proxy Statement, filed 
with the Commission on March 17,2005. 

The Audit Committee retained the law firm of Morrison & Foerster LLP, to 
assist in their investigation of Mr. Schmoller. Paul Flum, Esq. represented Morrison 
& Foerster in this matter. (Attachment 8) 
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Upon concluding the Audit Committee/Morrison & Foerster investigation, 
the Board exonerated Mr. Schmoller. 

On July 31, 2003 Mr. Flum emailed a message advising that the Audit
 

Committee had concluded its investigation of my compliant. without 
announcing the findings. (Attachment 9) The Company chose not to divulge 
the findings of their investigation for nearly eleven months after I had first filed my 
complaint with the Board.
 

In a letter dated January 9,2004, to Greg QuesneL, then CEO and 
President, I requested the findings of the Board's investigation of Mr. Schmoller. 
(Attachment 10)
 

In a letter dated February 20, 2004, David Slate, Deputy General Counsel 
(Mr. Schmoller's subordinate attorney) responded and advised the Board's 
findings. 

/I I am informed that the Audit Committee concluded, after receiving Mr. 

Flum 's report, that there was no credible evidence to support a claim that 
Mr. Schmoller failed to take appropriate action in response to the matters 
that you raised with him." (Attachment 11) 

VIII. (e) 2008 Annual Meeting 

During the 2008 annual meeting, Jennifer W. Pileggi, the Company's 
current General Counsel, and Secretary, confirmed during 
 questing that Mr.
Schmoller had had an established business relationship with Morrison & Foerster
 
while with the Company.
 

The transcripts of that meeting show that Ms. Pileggi actually avoided the
 
direct question regarding Mr. Schmoller's working/Company relationship with
 
Morrison & Foerster and focused on Mr. Schmoller's non-established, personal
 
dealings with Morrison & Foerster. The transcripts are revilng and undisputable.
 
(Attachment 16 page 12, line 17) 

With numerous and qualified law firms to choose from, the Board's Audit
 
Committee chose a law firm, that the target of their investigation had also used
 
for Company business. 

As part of the Audit Committee's investigation, I was asked to provide 
testimony. (Attachment 8) On May 28,2003, I met with Mr. Flum at Morrison & 
Foerster's San Francisco office for over four hours. Although Mr. Flum spoke 
extensively about Mr. Schmoller, Mr. Filum failed to mention, that his law firm also 
had a business relationship with Mr. Schmoller. 

Furthermore, in a letter to Ms. Pileggi dated May 10, 2007, I asked if Mr. 
Schmoller had any dealings with Morrison & Foerster. Ms. Pileggi response letter 
dated June 29, 2007, did not answer that direct question, or two additionaL, 
specific questions. (Attachment 17) 
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Given Ms. Pileggi's admission regarding the Morrison & Foerster/Schmoller 
relationship, and Mr. Schmoller position as lead counsel for the Company in 2003, 
it would be entirely possible that Mr. Schmoller had an on-going, Company 
related business relationship with Morrison & Foerster at the very time that
 

Morrison & Foerster was investigating Mr. Schmoller on the Board's behalf.
 

The commingling of legal resources while investigating an ethics 
complaint is troubling. The three party associations, gives the appearance of an 
overly incestuous relationship, particularly so, given the fact the investigating 
body, the Board, is designated as "independent" according to regulatory 
definitions. 

Ms. Pileggi stated during the 2008 annual meeting that it was her 
professional opinion, as General CounseL, that no conflict of interest developed 
when the Board retained Morrison & Foerster to conduct their investigation of Mr. 
Schmoller. (Attachment 16 page 15, line 16) 

The fact that Company executives and the Board, concealed and or
 
otherwise refused to aCknowledge that intermingled relationship for nearly five
 
years, makes the appropriateness of those relationship more suspect.
 
(Attachments 16, 17, 18,20 & 21) 

Despite the appearance of a conflict of interest between Morrison & 
Foerster, the Board and Mr. Schmoller, Ms. Pileggi reported that the Audit
 

Committee maintains that it acted appropriately. (Attachment 18) As sincere as 
that claim may be, it is also self-serving. 

The Board as a whole, and particularly its Audit Committee, has a wide
 
range of responsibilities to ensure that Company business is handled properly.
 
When the Company provides shareholders with details regarding their Audit
 
Committee's actions, subsequent to accepting and investigating ethics
 
complaints, the Committee members' judgment in handling those issues can, 
and on occasion, should be evaluated. 

VIII. (D) Shareholder Proposal 

In a letter to W. Keith Kennedy, Board Chairman, dated May 1,2008, i 
reiterated a suggestion that i made during the 2006 annual meeting, that, 
shareholders would benefit if the Company would web-cast future annual 
meeting. (Attachment 22)
 

Ms. Pileggi responded for Chairman Kennedy in a letter dated May 13, 
2008, advising that the Company would consider my suggestions later in the year 
as they plan for the 2009 annual meeting. (Attachment 23) 

Ms. Pileggi's confirmation that Mr. Schmoller and the Board relied on the 
legal services provided by Morrison & Foerster played a significant factor in filing 
this ProposaL. 
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During the question and answer portion of the annual meetings, I have 
found it difficult to get clear, direct answers to questions that I have asked of the 
Company's executives and Chairman, particularly from executives that have 
chosen not to attend in person. 

Written requests to the Company for answers regarding similar issues have 
largely gone unanswered. To be specific, the Company replies to each letter, 
however, the Company's letters do not contain answers to the submitted
 
questions.
 

When the Company chooses to not provide shareholders with answers to 
legitimately submitted, written questions, the two minutes allotted for shareholder 
questions during the annual meetings provides the only potentiaL, opportunity to 
receive actual answers.
 

IX. Chapter Eight
 

April 8, 2004 the United States Sentencing Commission voted on and
 
passed a number of comprehensive amendments to Chapter Eight. These
 
amendments are intended to provide greater guidance to organizations
 
regarding the criteria for an effective program (Compliance Programs) to 
prevent violations of the law. 

Chapter Eight - §8B2.1. Effective Compliance and Ethics Program 

§8B2.1. (3) The 
 organization shall use reasonable efforts not to~ 
include within the substantial authority personnel of the 
organization any individual whom the organization knew, or should 
have known through the exercise of due diligence, has engaged in 
illegal activities or other conduct inconsistent with an effective 
compliance and ethics program. 

On the eve of the 2004 annual meeting, I delivered a letter to members of 
the Company's Board who were attending that meeting which was being held 
at the Hotel du Pont in Wilmington, Delaware. That letter provided details 
regarding the amendments to Chapter Eight. (Attachment 24) 

i attended the annual meeting the next day and spoke to Chairman 
Kennedy prior to the start of the meeting. Chairman advised that he would 
deliver copies of my letter to the Audit Committee upon returning home. 

(Attachment 25)
 

On November 1, 2004, Congress passed the amendments to Chapter 
Eight. 

On December 14,2004 Chairman Kennedy signed a severance 
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agreement and release with Mr. Schmoller, which was filed as a Form 8-K with 

the Securities and Exchange Commission. (Attachment 26) That severance 
agreement paid Mr. Schmoller $850,000.00. Mr. Schmoller's last day with the 

Company was December 28,2004. (Attachment 26) 

X. Company's Current Position 

Counsel cited several items that are contained in the Supporting 
Statement section of my Shareholder Proposal that he disputed. Conversely, I 
submit that a number of assertions that Counsel's provided in supporting cause 
to omit are materially false and misleading. Regardless of the Staff's ultimate 
findings, I must address Mr. Stoller's assertions. 

The items cited by Counsel are listed examples of the questions contained 
in the Proposal's Supporting Statement that I had asked during the Company's 
four most recent annual meetings. Outlining these questions is a legitimate and 
proper action to take in order to inform the shareholders, who may vote on this 
ProposaL, that I have taken a active interest in the company activities, have 
studied the Company's filings, and have, at my effort, and expense, attended 
the annual meetings consistently, and have asked relevant questions during 
those meetings. 

Counsel's analysis, interpretation and comments of my Supporting
 
Statement regarding annual meeting questions are without factual foundation
 
and are misleading. 

Xl. Examples of Presented Questions During the 2005 to 2008 Annual
 

Meetings and cited in the Proposal's Supporting Statement. 

A) 2005 What services were provided by departing CEO, Gregory Quesnel 
in exchange for a $1,000,000.00 consulting agreement? (Attachment 13, 
page 5) 

B) 2006 Why does the Company refused to provide Shareholders with 
Annual Meeting transcripts? (Attachment 14, page 6) 

C) 2007 Had the Company found any instances of improper backdating of 
stock options? (Attachment 15, page 6)
 

D) 2008 Why is there a discrepancy between Chairman Kennedy's 
description of an $850,000.00 payment to Eberhard Schmoller, the 
Company's former General Counsel and what current General Counsel 
Ms. Pileggi reported to the SEC? (Attachment 16, page 7, Line 20) 
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Xl. (A) 2005 Gregory L. Quesnel's Consulting Agreement 

The Proponentsquestion, asked at the 2005 annual meeting and 
reiterated in the supporting statement, suggest that there was 
something improper about the agreement without providing any 
factual foundation whatsoever for such assertion. - Mr. Stoller 

No such suggestion was made or implied. During the 2005 annual 
meeting, I asked Chairman Kennedy how many hours Greg Quesnel had 
contributed to the Company, in relationship with his one-million-dollar consulting 
contract. The transcripts of that meeting will show that the question was straight
 

forward, and requested the amount of time that Mr. Quesnel had consulted with 
the Company. 

Nothing in my remarks had suggested that the payment was improper,
 
but rather a request for, on-the-record details, to evaluate the executive
 
management's 's business judgment in executing consulting contracts. That
 
question was an appropriate shareholder submitted question.
 

Moreover, the opportunity to provide factual foundation, as Counsel 
mentioned, regarding the Supporting Statement, is extremely limited, due to the 
requirements that the entire Shareholder Proposal and its Supporting Statement 
be detailed in 500 words or less. The Proposal before the Staff contains 478
 

words. The Proposal and its Supporting Statement essentially contain as much 

content as permitted under current Commission Rules.
 

Additionally, Con-way shareholders have lost more than fifty percent in 
share value in the last four months alone. With any business situation 
shareholders are concerned with how company executives spend money, 
particularly on a Millon-Dollar consulting agreement with their "departing 
brethren. II (Emphasis added) 

Xi. (0) 2008 Mr. Schmoller's Severance Agreement 

This question is designed to imply, without any factual foundation 
whatsoever, that improper payments were made by the Company to Mr. 
Schmoller upon his departure as the Company's General Counsel in 2004. 

- Mr. Stoller 
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Counsel's stated interpretation is misleading unsubstantiated and entirely 
incorrect. Counsel implies that I have suggested that improper payments were 
made. I have not, and the documents that I have supplied to the Commission 
will support my position. 

What i have done is questioned, repeatedly, Chairman Kennedy and 
Jennifer Pileggi, regarding the actual classification of the $850,000.00 payment 
to Mr. Schmoller. 

On March 17, 2005, Ms. Pileggi reported to the Commission that Mr. 
Schmoller received $850,000.00 in Severance Pay. That statement is listed on 

page 21 of the Company's Proxy Statement dated March 21,2005, under 
Compensation of Executive Officers, (i), (10), (d) "Severance Payment to Mr. 
Schmoller of $850,000.00. (Attachment 12) 

On the following line, (e), Ms. Pileggi reported a separate payment to Mr. 
Stotlar (Douglas Stotlar, current Company President and CEO) in the amount of 

$94,000.00. That payment was listed as "Stay Pay," 

Note: A complete submission text file of the Company's Definitive Proxy
 
Statement can be found on the Commission's website, under file date:
 
March 17, 2005. 

However, during questing during the 2005 annual meeting, Chairman 
Kennedy stated that the $850,000.00 payment to Mr. Schmoller was actually 
"Stay-Pay." Mr. Kennedy's own words recorded in the 2005 transcripts "Stay-
Pay." (Attachment 13)
 

Ms. Pileggi was sitting next to Chairman Kennedy when the Chairman 
made that "Stay Pay" assertion. Ms. Pileggi made no effort to correct or clarify 
the Chairman's explanation to the shareholders. Mr. Kennedy would reaffirm this 
position again during the 2008 annual meeting, as would Ms. Pileggi. 

"The Proponent's apparent basis for his false 
 and misleading allegations is 
The fact that Chairman Kennedy, in response to a question asked by the 

Proponent at the 2005 annual meeting, referred to the payment to Mr. 

Schmoller as "stay pay" rather than "severance pay." Mr. Kennedy 
and Ms. Pileggi subsequently advised the Proponent, on several 

occasions, that the payments to Mr. Schmoller were "severance 
payments, " but the Proponent persists in publishing his erroneous and 

unsupported allegations as proxy soliciting material. " - Mr. Stoller 
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Counsel's statement to the Commission is false and misleading. Mr. 
Kennedy and Ms. Pileggi have never, ever, advised myself, the Proponent, 
neither verbally, in written correspondence, or during annual meetings, that the 
payments to Mr. Schmoller were "Severance Payments." Actually, the opposite 
is true and documented. 

The Proposal and its Supporting Statement, properly submitted as proxy 
soliciting material, are factually truthful and supported with Company supplied 
documents. Candidly, I cannot comprehend how counsel arrived at his 
conclusion, based on the content of the Proposal and its Supporting Statement. 

The closest comment that Ms. Pileggi made to an admission that the 
payment to Mr. Schmoller was in fact Severance Pay, was alluded to in a letter 
from Ms. Pileggi dated June 29, 2007, where she reported in-part, 

"After consultation with outside counsel, senior management has 
concluded that these disclosures were appropriate and adequately 
describe the substance of the arrangements between Mr. Schmoller and 
the Company, and management has briefed the Board in connection 
with matter. "- Ms. Pileggi (Attachments 18) 

Ms. Pileggi's declaration did not concede that the payment was 
Severance Pay, as Counsel has suggested to the Commission. VerbaL, 

documented, comments made by Chairman Kennedy and Ms. Pileggi to the 
Proponent always refers to that payment as stay pay. 

Furthermore, on April 
 22, 2008, during the Company's annual meeting Ms. 
Pileggi again claimed that the $850,000.00 was Stay Pay.
 

The 2008 transcripts show clearly that neither Mr. Kennedy nor Ms. Pileggi 
conceded that the payments were severance payments. 

In response to this question, "Why did you advise the SEC that Eb 
Schmoller received severance pay if, in fact he received stay pay as Keith 
Kennedy has stated?" 

Ms. Pileggi replied in-part:
 

"we asked Eb Schmoller to stay at the Company and why we decided to 
pay him money to stay through 2004 when he could have left in early 
2004." 
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Chairman Kennedy, who chaired that meeting and participated in the 
discussion, had a perfect opportunity to "advise the Proponent" that the 
payments to Mr. Schmoller were severance payments, yet he did not. 

It is only now, that this issue has come before the Commission, that the 
Company has capitulated and conceded that Mr. Schmoller did in fact receive 
severance pay. 

Moreover, according to the 2008 transcripts, Chairman Kennedy stated, 
"we concluded an agreement and he (Schmoller) left." And, "I realize that it's 
called by two different terms." And "I am a major part of that problem." 
(Attachment 16, page 12, line 2) 

The premise of Mr. Kennedy's statement, "I realize that it's called by two 
different terms" is an incorrect characterization. The fact is the $850,000.00 
payment to Mr. Schmoller is not called by two different terms. These are not 
similar terms, but two distinctly different terms, which is why Ms. Pileggi filed Mr. 
Schmoller's as Severance Pay and filed Mr. Stotlar's as Stay Pay in her 2005 Proxy 
Statement filing. 

The 2008 transcripts show that over three years after taking over as
 

General Counsel, Ms. Pileggi will not answer a direct question regarding the
 
payment classification that she submitted to the Commission in her 2005 Proxy
 
Statement. (Attachment 16, page 10, lines 10, through line 19 on page 11)
 

The Chairman of the Company is recorded struggling, again, to provide a 
cohesive answer to a simple question then finally suggest, "why don't we get 
back to you and we will send you a written letter." (Attachment 16, page 11,
 
lines 11 through 19)
 

Despite the preamble to Mr. Schmoller Severance Agreement and 
Release, where various "WHEREAS" are proclaimed that Mr. Schmoller wished to
 

retire, along with Chairman Kennedy and Ms. Pileggi recorded comments calling 
it Stay Pay, the document is a severance agreement and the payment was a 
severance payment. 

Xl. (8) 2006: Annual Meeting Transcripts 

This question, which was asked by the Proponent at the 2006 annual 
meeting, is false ànd misleading. In fact elsewhere in the supporting 
statement, the Proponent's acknowledges that the Company does, in 
fact post on its website. - Mr. Stoller 

Counsel's analysis, interpretation and comments of my Supporting 
Statement regarding annual meeting transcripts are false and misleading. 

On April 20, 2005, one day after the 2005 annual meeting in which 
Chairman Kennedy informed the shareholders that the payment to Mr. Schmoller 
was stay pay, i requested a copy of the transcripts from that meeting. 
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On April 21,2005, Patrick J. Fossenier, V.P of Investor Relations informed me 
(via e-mail) that, 

"The transcripts is a CNF (Con-way) corporate document that is not being 
made available to Shareholders and others." "Accordingly, we are 
unable to furnish you with a copy." (Attachment 27) 

A year later on April 
 18, 2006, during the annual meeting, I asked
 
Chairman Kennedy why the company refused to release the annual meeting
 
transcripts to the Company's shareholders. Chairman Kennedy chose not to
 
answer that question and deferred it to Ms. Pileggi. The transcripts of that
 
meeting show that Ms. Pileggi stated:
 

"We maintain that that is an internal Company record of an internal 
Company document an we don't share it externally." (Attachment 14, 
page 7) 

That policy, if in fact it was an actual policy, serves as a shield to ensure 
that any issues brought up, or questions asked of Company executives or Board 
Members, by attending shareholders will be kept hidden from every shareholder 
that did not, or could not attend in person. That policy would still be in effect 
had I not persuaded Chairman Kennedy and the Company into releasing the 
annual meeting transcripts. 

Mr. Kennedy took my suggestion to the Board and the Board accepted 
my recommendations. The Company began to post the shareholders meeting 
transcripts on the Company's website beginning in 2006. (Attachment 28) 

However, Mr. Fossenier insisted (via e-mail August 8, 2006) that the release 
of shareholders' transcripts were not made retroactive. The 2005 transcripts 
containing Chairman Kennedy's stay pay assertion would not be posted on the
 
Company's website. (Attachment 29)
 

Subsequently, on August 15, 2006, Mr. Fossenier sent a copy of the 2005
 
annual meeting transcripts via an e-mail attachment. (Attachment 30)
 

Despite the transcripts posting policy change, the Company refused to
 
post the 2006 annual meeting transcripts on their website.
 

Two additional years later during the 2008 annual meeting, I again asked 
why the Company refused to post the 2005 transcripts on their website. This was 
a simple question on a policy that had been decided years earlier. Even after 
three years of dealing with this issue, Chairman Kennedy could not provide a 
ready answer. Chairman Kennedy replied with a level of frustration, "we'll get 
back to you with an answer." (Attachment 16, page 12, line 14) 

In a letter dated May 13, 2008, Ms. Pileggi advised that the Compàny 
would be posting the 2005 annual meeting transcripts on their website shortly. 
Several weeks after the 2008 annual meeting they were. (Attachment 31) 
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Xl. (C) Backdating of Options 

This question is designed to suggest, without any factual foundation 

whatsoever, that that the Company's executives and director engaged in 
improper backdating of options. The Proponent is well aware of the 
answer to this question, as he was informed in response to his question at 

the Company's 2007 annual meeting that the Audit Committee of the 
Board, consisting entirely of independent directors, conducted an 
investigation into backdating of options had occurred. - Mr. Stoller 

First, the premise of Counsel's assertion is without foundation with respect 
to his (Mr. Stoller) interpretation, To repeat, "The Proponent is well aware of the 

answer to this question, as he was informed in response to his question at the 

Company's 2007 annual meeting." To remind the Staff, Counsel was addressing 
the question that I had submitted at each of the past four annual meetings, that 
I included in the Supporting Statement of the ProposaL. 

During the 2007 meeting I did ask the Company, "Had the Company 
found any instances of improper backdating of stock options?" The Company 
responded with their answer, which is when I first leaned of the Company 
actions. 

It appears, without any disrespect to Counsel, that he (Mr. Stoller) is either 
misleading the Staff or does not have a correct understanding of the 
circumstances involving the examples that I provided regarding my 
 annual 
meeting questions, contained in the Supporting Statement. 

Counsel implies, without factual foundation, that my question was meant 
to suggest that Company's executives were engaged in improper backdating of 
options. That is not true. There is absolutely nothing in my question that 
suggested improper activity, as Counsel has claimed. The annual meeting 
transcripts of that question and answer session are clear and do not support 
Counsel's assertion. (Attachment 15) 

In recent years, federal authorities have conducted many investigations 
and filed criminal charges against executives of publicly held companies 
involving improper backdating of stock options. This was a legitimate and timely 

question from a shareholder to the Company, with the hope the Company 
would state, on-the-record, what action they took or did not take regarding this 

practice, along with the results of their findings. Chairman Kennedy answered 
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my question. 

It has been widely reported that improper backdating of stock options 
has a negative effect on stockholder's share value. This was a valid shareholder
 

question and the Company, in this instance gave a clear answer. (Attachment 
15, page 6) 

XiI. Annual Meeting Attendance By Company Executives - Basis for Proposal 

Chairman Kennedy and Ms. Pileggi did not attend the 2007 annual 
meeting in person due airline flight delays. Each participated by way of 
telephone. In 2008 Ms. Pileggi did not attend in person due to an illness and 
President Doug Stotlar did not attend due to his attendance at the North 
American Leaders Summit. Both participated by phone, although Mr. Stotlar did 
not speak during the meeting, after announcing that he had called in and was 
on-the-line. 

As i outlined in my Proposal's Supporting Statement, for a few minutes 
once a year, Shareholders are given an opportunity to question Executives and 
the Chairman of the Board regarding Company activities. When executives do 
not attend their annual meetings in person, stockholders are at a disadvantage 
when questioning executives who have phoned-in. The 2007 and 2008 meeting 
transcripts provide clear examples of the diffculties under those conditions. 
(Attachments 15 & 16) 

My proposal, as currently presented would not only provide access to the 
shareholders who chose not to attend due to time, expense or other reasons, but 
the abilty to view the meeting on-line, live or recorded. 

XIII. The Proposal May be Excluded Under Rule 14a-8(i)(3) Because it is 
Materially False and Misleading in Violation of Rule 14a-0. - Mr. Stoller 

In the Company's request to omit the Proposal, Counsel cited Rule 12a
9. And Counsel asserted that: 

"Substantial Portions of the proposal are Materially False and Misleading, 
Including Statements that Impugn Character, Integrity or personal 
Reputation and Make Charges Concerning Improper or IIegal Conduct, 
Without Factual Foundation." - Mr. Stoller 

Counsel's argument to omit the Proposal based on Rule 12a-9 is materially 
false, misleading and without foundation. Counsel provides no supporting 
information or documents to show that the contents of the Proposal contain 
such language. 

Although the proposal contains four examples of questions that I have 
asked at prior annual meetings and does name current and former company 
executives, these were legitimate and appropriate questions from an attending 
shareholder. 
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Counsel cited an article by David A. Sirignano, "Review of Proxy Contest 
by the Staff of the Securities and Exchange Commission. ti Counsel makes an 
argument that i, as the Proponent should be responsible for the content on my 
Proposal and its Supporting Statement. Let me assure the Commission and its 
Staff, I wrote the Proposal and its Supporting Statement. and I stand behind 
every word of it. 

There is nothing contained in the Proposal or its Supporting Statement that 
impugns charter, integrity or personal reputation or makes charges of illegal or 
improper conduct of directors, employees, past or present. 

I have asked serious and pointed questions of Company officials. It is the 
Company that has a documented history of resistance in providing its 
shareholders with details of their annual meetings. 

Although the Company should be recognized for improving transparency 
by reversed a policy that prevented shareholders fron: receiving annual meeting 
transcripts, the current effort by Company and Counsel to remove this Proposal 
from the Proxy Materiel is regressive in nature. 

xiv. Conclusion
 

Shareholder Proposals should provide meaningful improvements to the
 
Company. Proposals that support improved transparency are particularly
 
meaningful and often necessary.
 

In judging the need for increased transparency at the Company, as it
 
relates to this ProposaL, it is appropriate to examine the past actions that
 
Company Executives and Board Members have taken on certain issues. 

Company generated documents, such as regulatory fillngs; annual 
meeting transcripts and other Company documents are appropriate materials to 
examine, in order to gain insight into Company actions. 

Although conducting research into Company activity can be tedious, it 
can also provide useful information for shareholders to review and consider. 
When legitimate questions develop as a result of such research, Company 
officials should provide honest, accurate and comprehensive answers to 
shareholder submitted question. 

The more attention that is broughtto an issue, the more likely that that 
issue will be addressed properly. Before the Company accepted my 
recommendation to release the transcripts of the annual meetings, shareholder 
questions and the Company's replies would not be heard outside of the 
shareholders annual meeting room. . 

That arrangement may be useful to certain companies on occasion when 
more attention to certain details is not desired. Mistakes are made on occàsion 
at all companies. Executives at well-led companies recognize that it is best to 
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readily admit mistakes when they are made, take corrective action, and move
on, others would rather deny and conceal, which only causes to distract from
their primary business dealings.

This ProposaL, if passed, and implemented, would provide greater
transparency to the annual meeting process and would provide Con-way
shareholders, the opportunity to actually observer their yearly meeting without
the burdensome effort and expense of attending in person.

I respectfully request that the Staff permit my Proposal to be included in
the Company's 2009 proxy materials.

Let me assure the Staff that i would be more than willing to work with the
Company, in implementing the overall intent of this Proposal, if the Company is
willing to make an honest, sincere and a good-faith effort to accomplishing this
measure.

I respectfully request that the Staff e-mail a copy of its response to this letter to the

undersigned at  and to the Company at pileçigLiennifer(§con-
waY.com and to Company's Counsel at daniel.sToller(§skadden.com

i want to thank the Staff for your time and effort in addressing this issue on
behalf of all Con-way Inc. shareholders. If the Staff has any questions regarding
my response, please do not hesitate to contact me at (407) 383-9320, or at

 

Sincerely,

James M. Diehl

cc: Jennifer W. Pileggi, Esq., Senior Vice President, General Counsel and

Secretary, Con-way Inc.

Daniel E. Stoller, Esq. Skadden, Arps, Slate MeÓgher & Flom LLP

Attachments:

1. Shareholder Proposal & Supporting Statement

2. Mr. Stoller's Request to Commission - December 9,2008

Page 21

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 



I Office of Chief Counsel 
I January 6, 2009 

3. Con-way Inc. Press Release - December 2, 2008 

4. Mr. Diehl's letter to Ms. Pileggi - December 1,2008
 

5. Mr. Stoller's letter to Proponent - November 20,2008
 

6. Fed Ex shipping label - shipping receipt & delivery receipt
 

7. Mr. Wayman's biography & Audit Committee assignment
 

8. Mr. Flum, Esq. e-mail message - April 
 29, 2003 

9. Mr. Flum, Esq. e-mail message - July 31,2003
 

10. Mr. Diehl's letter to Mr. Quesnel- January 9,2004
 

11. David L. Slate letter to Mr. Diehl- February 20,2004 

12. 2005 Proxy Statement - Page 21
 

13. 2005 Annual Meeting Transcripts
 

14. 2006 Annual Meeting Transcripts
 

15. 2007 Annual Meeting Transcripts
 

16. 2008 Annual Meeting Transcripts
 

17, Mr. Diehl's letter to Ms. Pileggi - May 10,2007
 

18. Ms. Pileggi's letter to Mr. Diehl- June 29, 2007
 

19. Ms. Pileggi's letter to Mr. Diehl- January 25,2005
 

20. Mr. Diehl's letter to Mr. Kennedy - June 6,2005
 

21. Ms. Pileggi's letter to Mr. Diehl- July 8,2005
 

22 Mr. Diehl's letter to Mr. Kennedy - May 1,2008 

23. Ms. Pileggi's letter to Mr. Diehl- May 13,2008
 

24. Mr. Diehl's letter to thè Audit Committee - April 
 17, 2004 

25. Mr. Kennedy's letter to Mr. Diehl- April 
 26, 2004 

26. Form 8-K - December 14, 2004 Severance Agreement
 

27. Mr. Fossenier's e-mail to Mr. Diehl - April 
 21 ,2005 

28. Ms. Pileggi's letter to Mr. Diehl - May 23, 2006
 

Page 22
 



January 6, 2009I Office of Chief Counsel

29. Mr. Fossenier's e-mail to Mr. Diehl- August 8,2005
 

30. Mr. Fossenier's e-mail to.Mr. Diehl- August 15, 2005
 

31. Ms. Pileggi's letter to Mr. Diehl- May 13, 2008
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27. Mr. Fossenier's e-mail to Mr. Diehl- April 21 ,2005 

28. Ms. Pileggi's letter to Mr. Diehl- May 23, 2006
 

29. Mr. Fossenier's e-mail to Mr. Diehl- August 8,2005
 

30. Mr. Fossenier's e-mail to Mr. Diehl- August 15,2005
 

31. Ms. Pileggi's letter to Mr. Diehl- May 13, 2008
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Shareholder Proposal
 

Resolved: That Con-way Inc. Stockholders urge the Board of Directors take the necessary steps to 
ensure that future Annual Shareholders Meetings be distributed over the Internet using webcast technOlogy. 

This Proposal is comprised of three essential elements. 

¡ I live video-audio broadcast of Con-way Executives. Directors and Shareholders participating in 
Annual Meetings. 

2) live video-audio broadcast of Executives and Directors participafing from Company headquarters or 
other locations. 

3) Post meeting, on-demand distribution via Con-way's website of entire video-audio recordings of its 
Annual Meetings. 

Supporting Statement: Con-way Inc. (Con-way/Company) recognizes that Shareholders normally do not 
attend their Annual Meetings for a variety of reasons. For many years the Company would not provide 
shareholders with copies of the transcripts of those Meetings. A tlending Shareholders were prohibited from 
electronically recording any portion of the meetings. Under that scheme. Shareholders were prevented from 
hearing, seeing or reading what took place at Annual Meetings unless they attended in person. 

In 2005 Pat Fossenier, Con-way's Vice President of Investor Relations reported that, "The (Annual Meeting) 
transcript is a CNF corporate document that is not being made available to Shareholders and others." 

During the 2006 Annual Meeting Jennifer Pileggi, Con-way's Senor Vice President, General Counsel and 
Secretary reported, "We maintain that that (transcripts) is an internal Company record of an internal Company 
document an we don't share it externally." 

My name is James M. Diehl and as a Shareholder i have attended every Annual Meeting since 2004 and 
participated in the question and answers portion of those meetings. I believe that the Company's policy that 
prevents shareholders from learning what took place at Annual Meetings was unreasonable and 
unacceptable. 

For a few minutes once a year, Shareholders are given an opportunity to question Executives and the 
Chairman of the Board regarding Company activities. Questions that, if asked outside of the Annual Meeting,
 
may go unanswered.
 

The questions that I submitted during these meetings were legitimate shareholder questions, often based on 
information that the Company had previously filed with the Securities and Exchange Commission. 

205: What contributions did departing CEO, Gregory Quesnel provide in exchange for his
 
$ i ,000,000.00 consulting agreement?
 

2006: Why does the Company refuse to provide Shareholders with Annual Meeting transcripts? 

2007: Had the Company found any instances of improper backdating of stock options? 

2008 Why did General Caunsel Pileggi report to the SEC that former General Counsel, Eberhard 
Schmoller was given $850,000.00 in severance pay, if it was actually stay-pay as Chairman Kennedy 
claimed during the 2005 annual Meeting? 

My campaign to persuade the Company to provide Shareholders with transcripts of its Annual Meeting was 
successfuL. The transcripts are now posted on Con-way's website under Investor Relations. However, Con-way 
could and should do more to provide its Shareholders with on-line access to its Annual Meetings. Learn more 
at: ww.con-wavshareholder.com 

i urge you to vote YES for this proposaL.
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Bye-mail to shareholderoroposalstãsec.e:ov 

Securties and Exchange Commission 
Division of Corporation Finance
 
Offce of Chief Counsel
 
100 F Street, N.E.
 
Washington, D.C. 20549
 

RE: Con-way Inc. - Omission of Rule i 4a-8 Shareholder 
Proposal Submitted bv James M. Diehl 

Dear Sir or Madam: 

Weare wrtig on behalf of our client, Con-way Inc., a Delaware 
corporation (the "Company"), pursuant to Rule 14a-8u) under the Securities 
Exchange Act of 1934, as amended, to request that the Sta of the Division of 
Corporation Finance (the "Staff') of 
 the Securties and Exchange Commssion (the 
"Commission") concur with the Company's view that, for the reasons stated below, 
the shareholder proposal and supportng statement (the "Proposal") submitted by 
James M. Diehl (the "Proponent") may properly be omitted from the proxy materials 
(the "Proxy Materials") to be distrbuted by the Company in connection with its 2009 
anual meeting of shareholders. 

In accordance with Staff 
 Legai Bulletin No. l4D (November 7, 2008), 
we are e-mailng to the Staff (i) ths letter and (ii) the Proposal and cover letter dated 
November 12,2008, submitted by the Proponent and attached hereto as Ex1bit A. 
In accordance with Ru1e 14a-8(j)(1), a copy of 
 ths submission is being sent 
simultaeously to the Proponent. 
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I. Introduction
 

The Proposal urges that the Company broadcast live over the Internet 
using webcast technology all futue anual meetings of shareholders, with such
 

webcast including all executives, directors and shareholders parcipating in the
 

meeting. The Proposal also provides that the live audio-video broadcast include all 
executives and directors paricipating in the anual meeting from locations other than 
the site of 
 the meetIng (that is, paricipating in the anual meeting electronically). 
Finally, the Proposal provides that replays of 
 the entire audio-video recordings of 
each anual meeting be available, on demand and for an unspecified penod of 


time,via the Company's website. 

Specifically, the Proposal states: 

Resolved: That Con-way Inc. Stockholders urge the Board of 
Directors take the necessar steps to ensure that futur Anual 
Shareholders Meetings be distnbuted over the Internet using 
webcast technology. 

Ths proposal is comprised of three essential elements. 

1) Live video-audio broadcast of 
 Con-way Executives, 
Directors and Shareholders parcipating in the Anual 
Meetings. 

2) Live video-audio broadcast of Executives and
 

Directors participating from Company headquarers or 
other locations. 

3) Post meeting, on-demand distribution via Con-way's 
website of entire video-audio recordings of its Anual 
Meetings. 

The Company requests that the Staf concur with the Company's view 
tht the Proposal may be excluded from the Proxy Matenals because (i) in violation 
of Rule 14a-8(i)(7), the Proposal deals with matters relating to the conduct of the 
Company's ordinar business operations and (ìi) in violation of 
 Rule l4a-8(i)(3), the
Proposal includes numerous matenalIy false and misleading statements and is vague 
and indefinite in substantial par and thus, materially false and misleading, all in 
violation of Rule 14a-9. In addition, if the Staff does not concur that the Proposal 
maybe excluded from the Proxy Materials in its entirety, the Company requests that 
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the Staff concur with the Company's view that the Proposal be revised to omit certin 
portions of the supporting statement as discussed in Section II.B.1 below. 

II. Bases for Excluding the Proposal
 

A. The Proposal May Be Excluded Under Rule 14a-8(i)(7) Because it
 

Deals Directly with Matters Relating to the Company's Ordinary Business
 
Operations.
 

Rule 14a-8(i)(7) pennits a company to omit a shareholder proposal 
from its proxy materals if it deals with matters related to the company's ordinar 
business operations. In its Release adopting amendments to Rule 14a-8 in 1998, the 
Commission stated that the general policy underlying the ordinar business 
exclusion is "to confine the resolution of ordinar business problems to management 

. and the board of directors, since it is impracticable for shareholders to decide how to 
. solve such problems at an anual shareholders meeting." See Exchange Act Release 
No. 34-40018 (May 21, 1998). This policy is based on two central considerations: (i) 
"r c Jertain taks are so fundamental to management's abilty to rw a company on a
 
day-to-day basis that they could not, as a practical matter, be subject to direct
 
shareholder oversight" and (ii) the "degree to which the proposal seeks to 'micro
manage' the company by probing too deeply into matters of a complex natue upon 
which the shareholders, as a group, would not be in a position to make an infonned 
judgment." ¡d.
 

The Company believes these fudamental policy considerations 
justifY the exclusion of 
 the ProposaL. Detenninations as to whether the Company
 
should conduct live video-audio webcasts of all futue anual meetings of
 
shareholders and, if so, how such webcasts should be conducted, fall squarely within
 
the scope of 
 the Company's ordinary business operations. Similarly, determinations
 
as to whether any such webcasts should be subject to replay on demand for an
 
unspecified period of 
 time (and, possibly, forever) are clearly within the scope of 
 the
Company's ordinar business operations. In detennining whether it is appropriate to
 
conduct live webcasts and subsequent rebroadcasts of its anual meetings, the
 
Company must consider varous associated costs (some of 
 which are expected to be 
substantial), the date, time and location of 
 the anual meeting, the location of 
paricipants not present at the site of 
 the anual meeting, technology and staffng 
support, anticipated website traffc and shareholder relations. 

For example, several years ago the Company's Board of Directors (the 
"Board"), as contemplated by Item 407(b)(2) of 
 Regulation S-K, adopted a policy 
that the Chairman of 
 the Board and the Chief 
 Executive Offcer attend anual 
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meetings in person, and that other directors attend anual meetings either in person 
or electronically. As a result, many directors have paricipated in anual meetings by 
telephonic conference call, either from their homes or places of business. The 
Proposal, if adopted and implemented, would require, at substatial cost to the 
Company, the necessary video-audio webcast equipment to be available at each site 
where directors paricipating electronically are located or, alternatively, would 
necessitate a change in the Board's pre-existing policy regarding director
 
paricipation in anual meetings. These are matters relating to ordinar business
 
operations that are to be detennned by the Board rather than shareholders. 

The Sta has been consistent in its view that shareholder proposals 
relating to the webcast of anual meetings fall within the "ordinar business" 
exclusion of 
 Rule 14a-8(i)(7). In Commonwealth Energy Corporation (November 
15, 2002), the Sta concured with the exclusion of a proposal requesting that the 
company make audio or video recordings of shareholder and director meetings, and 
retain such recordings for a minimum of 
 thee years for review by shareholders and
directors. The Staff concluded tht the proposal related to ordinar business 
operations because it related to "shareholder relations and the conduct of anual 
meetingsll and was therefore excludable under Rule 14a-8(i)(7). Similarly, in Irvine 
Sensors Corporation ( Januar 2, 2001), the Staff concured in the exclusion under 
Rule 14a-8(i)(7) of a proposal relating to shareholder communcations, including a 
specific provision requesting that the company webcast its anual meetings of 
shareholders. 

The Proposal, if adopted and implemented, would have the effect of 
strongly discouraging, if not completely eliminating, electronic paricipation in
 

anual meetings by Company directors. As a result, the Proposal could influence 
significantly the location, date and time of 
 the Company's futue anual meetings. 
The Sta has concured with the exclusion under Rule 14a-8(i)(7) of shareholder
 
proposals seeking to dictate the date and location of anual meetings. See, e.g., Bank
 
of America Corporation (December 14,2006); Raytheon Company (Janua 19,
 
2006); Continental Airlines, Inc. (September 3, 2004); Bank of America Corporation 
(Janua 10,2003); and Verizon Communications, Inc. (Januar 30, 2001). 

Similarly, the Staff has concurd with the exclusion under Rule 14a
8(i)(7) of proposals relating to conduct of anual meetings. See, e.g., Bank of 
America Corporation (Febru 16, 2006) (exclusion of a proposal that "all 
stockholders shall be entitled to attend and spea at any and all Annual Meetings of 
Stockholders"); Exxon Mobil Corporation (March 2, 2005) (exclusion of a proposal 
requesting time be set aside at each anual meeting for shareholders to ask questions 
of directors); EMC Corporation (March 7, 2002) (exclusion of a proposal requestig 
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that the company pledge to continue to hold in-person anua meetings because the 
determination of 
 whether to hold an in-person meeting was a matter of ordinay 
business operations); AmSouth Bancorporation (Januar 15,2002) (exclusion ofa 
proposal requesting that the floor of 
 the company's anua meeting be opened to 
questions and comments from shareholders for thirt minutes prior to adjournent);
 

Niagara Mohawk Holdings, Inc. (March 5,2001) (exclusion ofa proposal that
 
related to settng aside a discussion room for all shareholders at the company's
 
anual meeting); and The Gilette Company (Febru 2,2001) (exclusion ofa 
proposal recommending that the board provide information to shareholders attending 
the company's anual meeting and present measures for open 
 discussion). 

The Company anticipates there would be significant costs associated 
with implementing the Proposal's provisions that (i) directors and executives, 
wherever located, who parcipate electronically in an anual meeting be par of a 
live video-audio broadcast, and (ii) anual meeting webcass be subject to replay on 
demand on the Company's website for an unspecified period of 
 time (and, possibly, 
forever). The Staff 
 regularly has concurred that companies may exclude shareholder 
proposals pursuant to Rule 14a-8(i)(7) where implementation of the shareholder 
proposal would require the company to incur significant additional expenses. See, 
e.g., The Procter & Gamble Company (August 9,2007) (exclusion of a proposal 
requiring that the company sponsor television programs in Spanish, which, the 
company argued, would cause the company to incur significant additional costs); The 
Bureau of 
 National Affairs, Inc. (Febniar 23,2001) (exclusion ofa proposal 
requiring that the company hire a firm to determine its "market value," which the 
company noted would be "prohibitively expensive"); and Masco Corporation 

(Februar 26, 2008) (exclusion of a proposal requiring that the company limit the 
term of its engagement of outside auditors to five years, where the company noted 
the potentially increased costs it would incur by 
 adopting such policy). 

B. The Proposal May be Excluded Under Rule 14a-8(i)(3) Because it
 

is Materially False and Misleading in Violation of Rule 14a-9. 

1. Substantial Portions of 
 the Proposal are Materially False and Misleading, 
Including Statements that Impugn Character, Integrity or Personal Reputation and 
Make Charges Concerning Improper or Ilegal Conduct, Without Factual 
Foundation. 

The COmpany believes that the Proposal may properly be excluded 
under Rule 14a-8(i)(3). Rule 14a-8(i)(3) pennts a company to exclude a shareholder 
proposal and its related supportng statement from its proxy materials if such 
"proposal or supportg statement is contrar to any of the Commission's proxy rules, 
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including Rule l4a-9, which prohibits materially false or misleading statements in 
proxy soliciting materials." Ru1e 14a-9, Note (b) cites as an example of false and 
misleading statements "(mlaterial which directly or indirectly impugns character, 
integrity or personal reputation, or directly or indirectly makes charges concernng 
improper, ilegal or immoral conduct or associations, without factual foundation." 
Consistent with Note (b) to Rule 14a-9, the Staff 


stated in Section B.4 of 

Sta LegalBulletin No. 14B (September 15,2004) that reliance on Rule 14a-8(i)(3) to exclude 

or modify a statement may be appropriate where "statements directly or indirectly 
impugn character, integrity, or persona reputation, or directly or indirectly make 
charges concerning improper, ilegal, or immoral conduct or association, without 
factual foundation." 

The supporting statement submitted by the Proponent cites several 
questions asked by the Proponent at the Company's 2005,2006,2007 and 2008 
anual meetings of shareholders. These questions refer by nae to the Company's 
fonner Chief Executive Offcer (Gregory Quesnel), fOlmer General Counsel
 

(Eberhard Schmoller), curent non-executive Board Chai (Keith Kennedy) and 
curent General Counsel (Jennfer Pileggi). The questions posed by the Proponent at 
prior anua meetings, and restated in the supporting statement, are accusatory in 
natue and are intended to imply improper actions on the par of these former and 
curent officers and on the par of the Company's Board, thereby impugning the 
character, integrty and personal reputations of such persons and implying improper 
or ilegal conduct. These assertions are made by the Proponent without factul 
foundation in direct violation of 
 Note (b) of Rule 14a-9. 

The fact that the Proponent is reciting questions he previously asked 
at anual meetings does not excuse violations of 
 Rule 14a-9. As stated in an aricle 
by David A. Sirignano (who was at the time a senior member of 
 the Staff), "Review
of Proxy Contests by the Staf of the Securities and Exchange Commission" 

(September 6, 1988), "(t)he solicitor assumes responsibilty and liabilty for material
 
prepared and published by another part and reprinted in proxy solicitation material.
 
Such material is subject to the sae scrutiny and the same stadads of disclosue as 
all other proxy materials of such person. Accordingly, the solicitor must be prepared 
to support the statements made, not merely the fact that the sttements were made." 

Here, the soliciting person is the Proponent and the soliciting material 
is the supporting statement forming par of the ProposaL. If a soliciting person is 
required by Rule I 4a-9 to be responsible for the accuracy of cited statements made 
by third paries, the Proponent is certinly responsible for the republication of his 
own prior statements. 
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The Proponent's assertions 
 in the supporting statement are materially
false and misleading in the following respects: 

\ 

· Question Regarding Mr. Quesnel's Consulting Agreement. In connection with
 

Mr. Quesnel's depare as Chief 
 Executive Offcer of 
 the Company in 2004, Mr. 
Quesnel and the Company entered into a fairly typical consulting and non
competition agreement, which was approved by the Company's overhelmingly 
independent Board. The agreement required Mr. Quesnel's assistance durng a 
one-year transition period following his depare and Mr. Quesnel agreed not to 
work for a competitor during that one-year period. The Proponent's question, 
asked at the 2005 anual meeting and reiterated in the supporting statement, 
suggests there was something improper about the ageement without providing 
any factual foundation whatsoever for such assertion. 

· Question Regarding Agreement with Mr. Schmoller. This question is designed to 
imply, without any factual foundation whatsoever, that improper payments were 
made by the Company to Mr. Schmoller upon his depare as the Company's 
General Counsel in 2004. The question also includes a false allegation against 
Ms. Pileggi, without any factual foundation whatsoever. The Proponent's 
apparent basis for his false and misleading allegations is that fact that Chaian 
Kennedy, in response to a question asked by the Proponent at the 2005 anual 
meeting, referred to the payment to Mr. Schmoller as "stay pay" rather than 
"severance pay." Mr. Kennedy and Ms. Pileggi subsequently advised the 
Proponent, on several occasions, that the payments to Mr. Schmoller were 
"severance payments," but the Proponent persists in publishing his erroneous and 
unsupported allegations as proxy soliciting materiaL. 

· Question Regarding Backdating of Options. This question is designed to suggest 
. without any factual foundation whatsoever, that the Company's executives and 
directors engaged in improper backdating of options. The Proponent is weJl 
aware of the answer to this question, as he was informed in response to his 
question at the Company's 2007 anual meeting that the Audit Committee of 
 the 
Board, consisting entirely of independent directors, conducted an investigation 
into backdating of options at the Company and determined that no improper 
backdating of options had occured. Again, this question is designed to create an 
implication of improper activity by executives and directors when none, in fact, 
existed. 

· Question Regarding Annual Meeting Transcripts. Ths question, which was
 
asked by the Proponent at the 2006 annual meeting, is false and misleading. In 
fact, elsewhere in the supporting statement, the Proponent acknowledges that the 
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Company does, in fact, post anual meetig transcripts on its website. The fact 
that the cited question originally was posed in 2006 does not excuse the 
materially false and misleading natue of 
 the question today. 

The Stahas a long-standing policy that companes properly may 
exclude all or par of shareholder proposals that contan material impugnng the 
character, integrity or personal reputation of, or make charges concernng ilegal or 
improper conduct by, the company's directors or employees without factual basis. 
See, e.g., Entergy Corporation (Februar i 4, 2007) (exclusion of a proposal where, 
among other false and misleading material, the proposal contained statements which 
impugned the character of independent directors by questioning their independence 
and insinuating some directors had conficts of interest); The Swiss Helvetia Fund, 
Inc. (April 
 3, 2001) (exclusion ofaproposal that implied, without factua foundation, 
that directors have violated or may choose to violate their fiduciar duties); and 
Phoenix Gold International, Inc. (November 21, 2000) (exclusion of portions of a 
supporting statement questioning the independence of 
 independent directors). The 
Sta also has concured that companies may exclude from shareholder proposals
 

statements implying that the company had engaged in wrongdoing. See, e.g., 3M 
Company (Febru i 7, 2004) (requirig a proponent either to provide support for or 
to omit asserton in the supportng statement that the company has faced certin 
litigation); Post Properties, Inc. (March 26,2004) (exclusion of 
 porton ofa
supportng statement assering that the company may have violated federal securities 
laws by failng to disclose fully a director's compensation package); Boise Cascade 
Corporation (Januar 23, 2001) (exclusion of 
 portion ofa supporting statement
alleging that the company had engaged in wrongdoing and was "routinely criticized
 
by environmental and human rights leaders"); and Freeport-McMoRan Copper &
 
Gold Inc. (Februar 22, 1999) (exclusion of portion of a supporting sttement 
discussing a Wall Street Journal aricle which suggested, without factual basis, that 
the company had engaged in improper conduct). 

In Section E.1 of 
 Sta Legal Bulletin No. 14 (July 13,2001), the Sta
states that "when a proposal and supportng statement will require detailed and 
extensive editing in order to bring them into compliance with the proxy rules, we 
may find it appropriate for companies to exclude the entire proposal, supporting 
statement, or both, as materially false or misleading." In light of 
 the pervasive natue
of the false and misleading statements contained in the supporting statement, the 
Company believes the entie Proposal may properly be excluded from the Proxy 
Materials. In the alternative, the Proponent should be required to remove or revise 
the materially false and misleading statements cited above. 
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2. The Proposal is Inherently Vague and Indefinite. 

In Section BA of 
 Staff Legal Bulletin No. 14B (September 15,2004), 
the Sta states that reliance on Rule i 4a-8(i)(3) to exclude or modi:fY a statement 
may be appropriate where "the resolution contained in the proposal is so inherently 
vague or indefinite that neither the stockholders voting on the proposal, nor the 
company in implementing the proposal (if adopted), would be able to determine with 
any reasonable certainty exactly what actions or measures the proposal requires." 

The Proposal urges the Board to provide "post meeting, on-demand 
distbution via (the Company's) website of entire video-audio recordings of its 
Aiiual Meetings." The Proposal does not specify how long the Company would 
provide access to these video-audio recordings on its website. Accordingly, 
shareholders voting on the Proposal would not have a clear understanding of 


the 
costs and other burdens which would be imposed on the Company if 
 the Proposal
were adopted and implemented. Likewise, the Company would not know 
specifically what actions it would be expected to tae in order to implement the 
Proposal. 

The Staff, in numerous no-action letters, has concured in the 
exclusion of shareholder proposals involving vague and indefinite requirements 
where neither the shareholders voting on the proposal nor the company would be 
able to determine with reasonable certainty what measures the company would tae 
if the proposal were implemented. See, e.g., Bank of America Corporation (Februar 
25, 2008) (exclusion of a proposal requesting that the company not involve itself in 
activities that support coal mines or the constrction of coal-burning power plants 
because the proposal was vague and indefinite as to what activites the company was 
to refrain from undertakng); Wendy's International. Inc. (Februar 24, 2006) 

(exclusion of a proposal requesting a report on the progress made toward
 
"accelerating development" of certin hwnane slaughter techniques because the
 
proposal was vague and indefinite as to what "accelerating" and "development"
 
meant); and The Ryland Group, Inc. (Janua 19,2005) (exclusion ofa proposal that 
the company compile a report on the company's compliance with certai
 

sustanabilty guidelines because the proposal was vague and indeñnite as to how 
such compliance was to be measured). 

Since the Proposal is vague and indefinite and since neither the 
shareholders voting on the Proposal nor the Company would be able to determine 
with reasonable certty exactly what actions compliance with the Proposal requires,
 

the Company believes that the Proposal may properly be excluded from the Proxy 
Materials. 
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III. Conclusion

For the reasons stated above, the Company requests that the Sta
concur with the Company's view that the Proposal may properly be excluded from
the Proxy Materials pursuat to (i) Rule 14a-8(i)(7) because the Proposal relates to
the Company's ordinar business operations and (ii) Rule 14a-8(i)(3) because the
Proposal is materially false and misleading in violation of Rule .I4a-9. Should the
Staff disagree with the Company's positions or require any additional information,
we would appreciate the opportity to confer with the Staff concerning these
matters prior to the issuance of its response.

On behalf of the Company, we request that the Staff e-mail a copy of
its response to this letter to the undersigned at daniei.stoller~skadden.com and to the
Proponent a  

If the Sta has any questions or comments regarding the foregoing,

please contact the undersigned at (212) 735-3360.

cc: Jennifer W. Pileggi, Esq., Senior Vice President, General Counsel and

Secretar, Con-way Inc.

Mr. James M. Diehl

696988.08.New York Server 6A . MSW

*** FISMA & OMB Memorandum M-07-16 *** 
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EXHIBIT A

JAMES M. DtEHL

November 12. 2008

Ii  i  
¡  
i  
I  
I  
¡
i

: Con-way Inc.
~ Jennifer Pileggi, Senor V.P.. General Counsel and Secretary

2855 Campus Drive
. Suite 300
. San Mateo. CA
; 94403

Dear Ms. Pileggi.

As a Con-way Inc. shareholder. having Company securities in excess of the minimum
required value and for the length of time required under Rule i 40-8 of the SecuritIes and
Exchange Commission Act of 1934. with the Intent to retain all owned securities, make
the following Shareholder Proposal and request that this Proposal be included in the
Company's 2009 Proxy Statement pending a shareholder vote at the Company's next
annual or special meeting.

Sincerely.

Enclosed: Shareholder Proposal

*** FISMA & OMB Memorandum M-07-16 *** 
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Con-way Inc. Named to 2008 'InfoWorld 100' List of Year's Best IT 
Solutions
 

Company Wins Top 10 Honors for Technical Innovation;

New Dock Planning Tool Projected to Save $3 Millon
Annually 

SAN MATEO, Calif. - December 02, 2008 

Con-way Inc. (NYSE:CNW) today announced that it has been named among the top 10 companies on 
the InfoWorld 100, an annual ranking of the most creative and intelligent uses of technology to meet 
business goals. 

The company was honored for its Step Saver Web-based interactive software application. The 
management tool was designed to minimize the time spent by Con -way Freight's dock coordinators 
planning daily work flow. The tool improved operational effiCiency through more effective dock 
planning, freeing up the coordinators for higher-value tasks, and shaving costs by reducing the 
distance traveied by forklifts loading and unloading freight. Con-way was the only company recognized 
in the Distribution category. 

"Breathing new life into outdated operations, advanCing business goals with inventive use of 
technology - this year's winners demonstrate, once again, that innovative, business-minded IT is the 
lifeblood of successful organizations," said Jason Snyder, senior editor for InfoWorld. 

Companies were nominated last summer by end users, technology partners and InfoWorld readers. 
Winners were selected based on the most effective use of multiple technologies to help organizations 
achieve specific business objectives. 

"ThiS award recognizes the achievements of the dozens of team members who not only developed 
Step Saver, but also successfully tested and integrated it into Con-way Freight's business processes," 
said Jacquelyn Barretta, Con -way's chief information offcer. "To create a solution that saves the
 

company 38 percent in planning time and millons of dollars a year ;s a tremendous accomplishment. 
It's gratifying to see the team honored by a respected, authoritative technology publication like
 
InfoWorld. "
 

Before Step Saver was introduced, dock coordinators would spend hours manually creating dock
 
workflow plans and determining the most efficient dock door assignments for every arriving trailer.
 

httP.llww.con-way.com/en/about_con_way Inewsrooml prcss_releases/Dec_2008/2008_dec_.21 
Page 1 of 
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The many efficiencies created by Step Saver's automation of the process are helping Can -wdV
 

Freight continue to deliver its industry-leading performance for on-time delivery, exception-free 
service and fast transit times - key attributes of customer satisfaction in the freight transportatior: 
industry. 

A full list of the 2008 InfoWorld 100 is available at 

About Con-way Inc. 
Con-way Inc. (NYSE: CNW) is a $4.7 billion freight transportation and logistics services 


companyheadquartered in San Mateo, Calif. A diversified transportation company, Con-way delivers industry
leading services through three primary operating companies: Con-way Freight, Con-way Truckload and 
Menlo Worldwide Logistics. These operating units provide high-performance; day-definite less-than
truckload (LTL) and full truckload and intermodal freight transportation, as well as logiStics, 
warehousing and Supply chain management services and trailer manufacturing. Con -way lnc. and its 
subsidiaries operate from more than 500 locations across North America and in 20 countries. For more 
information about Con-way, visit .'IL:::'X,..'., " ...~:~ih....~..,':.'.. 

About InfoWorld Media Group 
rnfoWorld Media Group helps Senior IT Decision Makers choose the right technology, within the 
context of a cohesive strategy, for business impact at their organizations. Rather than merely covering 
the enterprise technology market, InfoWorld identifies and promotes emerging technology segments 
that add unique value for the organizations that implement them, as well as the vendors that provide 
those solutions. Using an integrated communications approach including online, events, research, and 
a continued investment in an independent Test Center, InfoWorld analysts and editors proVide both 
hands--on analysis and evaluation, as well as expert commentary on issues surrounding emerging 
technologies and products. Visit InfoWorld at http:llwww.infoworld.com. 

About International Data Group 
I!Lt.n!!rr!ìA~.§.r1ii!P.JQ~ll is the world's leading technology media, events, and research
 

company. IDG's online netWork includes more than 450 web sites spanning business technology, 
consumer technology, digital entertainment and video games worldwide. lOG also publishes more than 
300 magazines and n.ewspapers. Media brands are in more than 90 countries and include cro, CSO, 
CemputerworJd, GamePro, InfOWorld/TechWorld/TecChannel, Macworld, Network World, and PC World. 
The company's lead -generation service, lOG Connect, matches technology companies with an audience 
of engaged, high-quality IT professionals, influencers, and decision makers. 

lOG is a leading prOducer of more than 750 technology-related events including Macworld Conference 
& Expo, OpenSource World, 1;3, DEMO, Storage Networking World, and IDC Directions. lDC, a 
subsidiary of JOG, is the premier global proVider of market intelligence, advisory services, and events. 
Over 1000 IDe analysts in more than 100 countries provide global, regional, and local expertise on 
technology and industry opportunities and trends. 

Additional information about lPG, a privately held company, is available at 1!':l:_¡j.t~~'LlltQ.;'qn:. 

(Ç2008 Con-way Inc. All rights reserved. Terms of Use I Company Store I Privacv Policy I Site Map.l 

Membership I Emplovee Leoin 
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December i . 2008

Con-way Inc.
Jennifer Pileggi. Senior V.P., General Counsel and Secretory

· 2855 Campus Drive
Suite 300
San Mateo, CA
94403

Dear Ms. PHeggi.

I am writing in response to a letter received tram Daniel E. Stoller. Esq. doted November
20, 2008. Mr. Stoller acting as Con-way's outside counsel informed me thot odditionol
clarifcation would be required to comply with Rule 140-8 of the Securities ond Exchonge
Commission Act of 1934; in order to be eligible to submit 0 Shoreholder ProposaL.

To comply with Rule 140-8, i make the fo!lowing statement:

As a Con-way Inc. ("Con-way") shareholder, having Conway securities in excess of the
minimum required market value of $2,000.00, held continuously for fhe length of time
required under Rule i 40-8 of the Securities and Exchange Commission Act of i 934. ond
with the intent to continue to hold at least $2,000.00 in morket volue of Con-way
securities through the date of Can-way's 2009 Annual Meeting, wislì to submit a
Shareholder Proposc:lIand request that this Proposal be included in the Company's 2009
Proxy Statement pending a shareholder vote at the Company's next annual or special
meeting.

Jornes M. Diehl

Encioseo: Shareholder ProposClI

*** FISMA & OMB Memorandum M-07-16 *** 
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ww.skadden.com

November 20, 2008

VIA EMAIL AND EXPRESS MAIL

 
 

 
 

Dear Mr. Diehl:

I am wrting on behalf of our client, Con-way Inc. (the "Company"),
in connection with your letter, dated November 12, 2008 (the "November i 2
Letter"), to Jennifer Pileggi, Esq., the Company's Senior Vice President, General
Counsel and Corprate Secretar. The November 12 Letter was received by the
Company on November 13,2008, and was accompanied by a proposal (the
"Proposal") submitted puruant to Rule 14awg under the Securties Exchange Act of
i 934, as amended (the "Exchange Act"), for inclusion in the Company's proxy
statement in connection with the Company's 2009 Annual Meeting of Shareholders
(the "2009 Anual Meeting").

I am notifying you on behalf of the Company that your submission of
the Proposal does not comply with Rule 14a-8(b) under the Exchange Act. In
parcular, Rule 14a-8(b)(2) requires that in order to be eligible to submit a proposal
under Rule 14a-8(b )(2), you must provide the Company with a wrtten statement that
you intend to continue to hold though the date of the 2009 Anua Meeting at least
$2,000 in market value, or 1 %, of the Company's securities.

In the November 12 Letter you state your "intent to retain all owned
securities. " You fail, however, to make the statement required by Rule 14a-8(b )(2)
as described above. The November 12 Letter, therefore, does not satisfy the
requirements of Rule 14a-8(b)(2).

In accordance with Rule i 4a-8(f), I hereby request on behalf of the
Company that you fuish to the Company, within foureen (14) calendar days of
your receipt of this letter, the wnttn statement regarding your intent to continue to
hold your securities through the date of the 2009 Anual Meeting as required
pursuant to Rule 14a-8(b)(2). For your convenience, a copy of 

Rule. 14a-8(b) is
enclosed with this letter.

F"IRM/Arf"ILIATE OF'e-ICES

eOSTON
CHICAGO
HOUSTON

LOS ANGELES
PALO ALTO

SAN F"RANCf$CO
WASHINGTON. D.C.

wiLMINGTON

BE1.,ING
BRUSSELS
f"RANKFUFlT
HONG KONG

LONOON
MOSCOW
MUNICH
PARIS

SINGAPORE
SYDNEY
TOKYO

TORONTO
VIENNA

*** FISMA & OMB Memorandum M-07-16 *** 
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If within the required I 4-calendar day period, you do not furish the 
Company with such written statement, we believe the Company wil be entitled to 
omit the Proposal from its proxy statement in connection with the 2009 Anua 
Meeting. 

V~y your, 

DM,Mlkj¿ 

Enclosure 

cc: Jennfer Pileggi, Esq.,
 

Senior Vice President, General Counsel 
and Corporate Secretar, Con-way Inc. 
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ROBERT P. WAYMAN 
Director since 199';
 

Interim Chief Executive Officer 
and Chief Financial Officer, 
Hewlett-Packard Company 
a computer-manufacturing company 

Mr. Wayman joined Hewlett-Packard Company in 1969. After serving 
in several accounting management positions, he was elected Vice 
President and Chief Financial Offcer in 1984. He became a Senior Vice 
President in 1987 and an Executive Vice President in 1992. He was named 
Interim CEO in February 2005. Mr. Wayman, age 59, holds a bachelor's 
degree in science engineering and a master's degree in business
 
administration from Northwestern University. He is a member of the Board 
of Directors of Hewlett-Packard Company and Sybase Inc. He is a member 
of the Policy Council of the Tax Foundation, the Financial Executives
 

Institute, the CouncíJ of Financial Executives of the Conference Board, and 
the Advisory Board to the Northwestern University School of Business. He 
is Chairman of the Audit Committee and a member of the Compensation 
Committee of the Board. 

9 
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~
 Direclo' 
Audit Compensation Affairs FinancE' 

John ,J. Anton" 
Willam R. Corbin" 
Margaret G. Gill. . . . 
Robert Jaunich II . 

......... . X X 

X' X 
W. Keith Kennedy, Jr." 

Michael J. Murray . . . . . . . . . . . . . . . 
X X' 

John C. Pope. .. . . . . . . 
Henry H. Mauz, Jr'" . . . . . . . . . 

X X 

Robert D. Rogers ... . 

Wiliam J. Schroeder. ....... . X X 

X X' 

Peter W. Stott. 
Robert P. Wayman . . ........ . X' X 

X X 

Chelsea C. White III . 
X X 

X current member 
. chair 

.. Or. Kennedy was appointed Interim Chief Executive Officer in June 2004, and at that time 
res'gnad from each standing Board Committee on which he was serving. Mr. Anton, 
Mr. Corbin and Admiral Mauz were appointed to the Board in March 2005 and have not yet 
been appointed to serve on Board Committees. 

Descriptions of the Audit, Compensation and Director Affairs Committees follow: 

Audit Committee: The Audit Committee assists the Board in its oversight of matters involving 
the accounting, auditing, financial reporting, and internal control functions of the Company. The 
Committee receives reports on the work of the Company's outside auditors and internal auditors, 
and reviews with them the adequacy and effectiveness of the Company's accounting and internal 
control policies and procedures. Pursuant to Board policy, the Company's Chief Executive Officer, 
Chief Financial Officer, Controller and General Counsel are required to promptly notify the Chair of 
the Audit Comniittee upon receiving complaints regarding accounting, internal control and auditing 
matters involving the Company. 

Each Committee member has been determined to be an independent director under the New 
York Stock Exchange listing standards. The Board has determined that each of Mr. Wayman and 
Mr. Pope qualifies as an "audit committee financial exprt" as such term is defined in rules 
adopted by the Securities and Exchange Commission. The Board has determined that Mr. Pope's 
service on the audit committees of more than three public companies does not impair his abilty to 
effectively serve on the Company's Audit Committee. The Commitee met fifteen times during 
2004. 

Compensation Committee: The Compensation Committee approves the salary and other 
compensation of the Chief Executive Officer of the Company and of certain other executive officers 
and key employees. The Committee also oversees the administration of the Company's short-term 
and long-term incentive compensation plans, oversees grants of stock options and other awards 
under the Company's 1997 Equity and Incentive Plan, and reviews the retirement and benefit plans 
of the Company and its domestic subsidiaries for non-contractual employees. Each Committee 
member has been determined to be an independent director under the New York Stock Exchange 
listing standards. The Committee met six times during 2004. 

13 
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Attachment 8
Jim Di~hl

From:
To;
Sent;
Attch:
Subject:

 mofo.eom;:
 

Tuesday, April 29, 2003 3:06 PM
Paul Flum. vef

April 3 letter

Jim,

As requested, i am writing to confirm that the Audit Committee of the CNF Board of Directors has retained me in
connection with your April 3, 2003 letter to Greg QuesneL. I am a partner with the Morrison & Foerster law firm in
San Francisco.

As part of my work for the Audit Committee, I would like to meet with you to discuss your allegations. I would also
like to review all of the additional documentation that you mention in your April 3 letter. If possible. I would líke to
receive those materials in advance of our meeting.

l am authorized to reimburse your reasonable travel expenses if you are wiling to come San Francisco to meet
with me. I will also reImburse your reasonable out-of-pocket expenses for providing me with copies of the
additonal materials referenced in your April 3 letter.

Please contact me so that we can set up a meeting date that works for both of us.

Paul

.;~Paul Flum.vcf;:;:

-----------.-.._~-_.~--_._*------_.__..-_.-.----~-~.._-----.._-_._._--_.~._._---_._--_. _.._._------- --------_._. -- -....------------_.-------------------_._---_._--_._-------------_._---.------------

This message contains information which may be contìdential and privileged.
Unless you are the addressee (or authorized to receive for the addressee),
you may not use, copy or disclose to anyone the message or any infoID1atIon
contained in the message. If you have received the message in error, please
advise the sender by reply e-mail ~ofo.com. and delete the message.
Thank you very much.
=========::==--==.-:==:==~---===~..========::==========;;==========;=====:::=:.::::

*** FISMA & OMB Memorandum M-07-16 *** 
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Jim Oiehi~ .. -. .. '.

.-.-------.~----__.__.M_______________... __.__.___.___._..__._...____..__._..__...~_. '_ ..

From:
To:
Sent:
$ubj&ct:

 otocom.
 

 0 PM
Audit Committee

Jim,

The. Audit Committee has asked me to advise you that it has completed its
review and investigation of matters relating to your April 3,2003 memorandum
addressed to Gregory Quesnel and distributed to the CNF Board of Directors and
others. The Committee appreciates your actrof1s in bringing these matters to the
Board's attention and wishes to thank you for cooperating in its ilivéstigation.

Paul

..------.-..-.-..__.._____M__.____-._~___--_______________-----....u."..~~.._"'_~._..__.__,....._.......__""..M.M.._M~.............. _. ,.. V"_.M....
-.--.-.------..--¥------¥----,------.---------------~..~-.-----"..........-._...,..........._.A_._...~____.._~.._"."M~~M

This message contains information which may be confidential andpdvHeged.
Unless you. are the addressee (or authorized to receive for the addressee), .
you may not use, copy or disclose to anyone the message or any information
contained in the message. If you have received the message in en-or. please
advise the sender by reply e-mail \€mofo.com. and delete the message.
Thank you very much.
:~~::~:::==:~~:':=:~=;;-=..===-===:~..:::;:=:;=.;:~::.::==::::..-:¥::::::::-:::::::;;::::::::::-=:;..:'..:.";-=::::;:;::::::::::~::..:.:.--~..::::._.~

*** FISMA & OMB Memorandum M-07-16 *** 
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Januarv 9. 20(1.;

Gregory QUCi;fleI

 
 

Dear l\fr. Quesnel,

On July 31, 2003 Mr. Fh.un with Morrison & Foerster, the Company's :\udit Committee's counsel sear ~
message advising me that the Audit Committee had c01icluded its investigation of my allegation of i\.lr.
SchmoDer. Mr. Hum also relayed the Committee's gratitude for my briging ths matter to the Board's attention
and thaned me for my cooperation.

I am writing to inquire what action that you, or the Company's Board Cook regarding the :\udit Committee's

imrestiation of 1-f. SchmoUer.

I feel that the tw sentence message from Mr. FlLUn is an inadequate reli\yed respoiise by d1e Board, and the

Company's e.xecutives. Particulrly in light of the extensive and detailed data that I provided, along with the
time that I took in trvelig to San Francisco to meet with Mr. FILUn for six hours.. It is not unreasonable to

expect a mon' informative response.

This letter Was iiot meiill to t-ctcr~te t.he many points that I listed in my orinal 

letter. to you lld t.he Board,
only to learn what action, if any, was taken. .As the Company's Preside1l ànd CEO I would hope diM )'OU \i¡ill
show leadership and respond to this request.

I believe that my original letter along \V"Íth supportig documents to you and the Board shows that the
Company has behaved poorly since I first came forward as required of all employees aiid met with Mr.
Schnioller. To date I have not seen any improvements.

Sincerely,

Diehl

 

 
 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 
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Viae Pæ:S/(jr!/ì -'~ttmMllí Ht:iAf...içe.:.;
dftd Oepvty (~t-,'f..;.fR( COtn1$-§

Febr~Jary 20. 2004

Me. James Diehl
 

 

Dear jirn.

Gr69 Quesnel has asked roe 10 respond tü your letter dated January 9, 20D4. As you alfea(1,
know, the ,A,lIdil Committee of nie CNF Inc. Board of Directors engaged independent counsel.
Paul Flum, to investigate your complaints about Eberhard Schmoller and report ~iís findings to the
Committee i am informed that the AudH Committee concluded, after receiving Mr. Flum's reporl.
that there was no credible -evidence to support a claim that Me Schmolier failed 10 lake
appropriate action in response to the matters that YOLl raÎsed with him. Accordingly. there was no
reason for the Audìt Committee or Mr. Quesnel to laKe any actíon concerning Mr. SchmoUe(
Nevertheless, Mr, Quesnel asked me to thank you again for bringing your concerns tu the
attention of the board so that an appropriate investigation could be conducted.

\1' fl- ';/ '::-; /',-1. .._--"._--' ery Truly 'r ours. 1// / .../ __. /I.,... --,"-. /-) ,. /.' L/ , .:'Ä- ' ,'.''- /' ¡ .;. .. j,./. -,~'- ì".'-- ¿;-'./':/, L-"/ ~ ".;7'."'.".'--------.'/ / C/' ¿: ",. ,-- \\,J
David L Str;;te ..

*** FISMA & OMB Memorandum M-07-16 *** 
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(9) Amounts shown in this column reflect payments earned by the Named Executives tor award,". 
granted under the Company's Value Management Plans. Pavments as shown above to: 
Messrs. Detter, McClimon and Stotlar for 2004 are for the three..year Value Managemen¡ 
award cycle commencing January 1, 2002 and ending December 31, 2004. Payments as 
shown above for Messrs. Quesnel and Schmol/er are for the Value Management Plan award 
cycle commencing January 1, 2004 and ending December 31,2006. based on the Company's 
performance through the end of 2004, the calendar year in which they retired. No payments 
were made to any of the Named Executives for the three-year Value Management Plan award 
cycle commencing January 1, 2000 and ending December 31, 2002, or for the three-year
Value Management Plan award cycle commencing January 1. 2001 and. ending 
December 31.2003. 

(10) Amounts shown for 2004 in this column include: 

(a) Supplemental Excess Retirement Plan payment to Mr. Quesnel of $268,609. 

(b) Stock Appreciation Rights payment to Mr. Quesnel of $2,892 on October 1,2004 based
on his previous election to receive quarterly installments for five years upon his 
retirement. 

(c) Personal Time Off payments in conjunction with their retirements, to Messrs. Quesnel 
and Schmoller of $150,954 and $121.771, respectively 

) (d) Severance payment to Mr. S'chmoller of $850,000.
 

) (e) Stay Pay to Mr. Stat/ar of $94,000.
 

(f) Compensation for Mr. Schmofler of $30,299 as a result of his receiving his company 
automobile upon retirement. 

(g) Payments by ths'Company for premiums for taxable basic and/or supplemental group life 
insurance all behalf of Messrs. Quesnel, Detter. McClimon, Ratnathicam, Schmoller,
 

Stotlar and Williford of $3,874, $12,361, $1,099, $5,943, $8,943, $529. and $1,739, 
respectively. 

(h) Company contributions to the Thrift and Stock Plan accounts of each of the Named 
Executives (other than Dr. Kennedy) of $3,075 each. 

In addition to the compensation set forth in the table above. the Company provides certain
 

additional compensation, perquisites and benefits to the Named Executives (other than 
Dr. Kennedy), including partidpation in the Company's defined benefit pension plan and 
supplemental excess retirement plan; use of a company car; a Company-paid annual executive 
physical examination; annual tax planning and preparation services in an amount of up to $4,500; 
lifetime financial and estate planning services of up to $6,000; matching charitable contributions of 
up to $5,000 annually: and base Long-Term Care Insurance benefits. 
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CNF INCORPORATED
 

ANNUAL MEETING OF SHAREHOLDERS
 

Hotel du Pont
 

Knowles Room
 

Wilmington, Delaware
 

Tuesday, April 19, 2005
 

9:00 a.m.
 

BEFORE: 

W. KEITH KENNEDY, JR.
 

JENNIFER W. PILEGGI
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MR. KENNDY: I have it as nine o'clock 

eastern daylight. So as we said in our proxy, I'll call
 

the meeting to order. i am Keith Kennedy. The Chairman
 

of the Board and Interim Chief Executive Officer and I will
 

be chairing the meeting.
 

In order to insure that business of the meeting
 

proceeds in an orderly fashion and that shareholders who wish to
 

speak may have a fair opportunity to do so, there will be a
 

designated question and comment period that will take place.
 

That period will be after all of the agenda
 

items have been presented, and before the polls arè open for
 

voting. The meeting will be conducted in accordance with the
 

rules of conduct that each of you received. Sitting at the table
 

to my right is Jennifer Pileggi, Senior Vice President, General
 

Counsel and Corporate Secretary. 

Also we have attending this meeting
 

electronic~lly Doug Stotlar who is a Senior Vice President and
 

President of Conway Transportation Services; and several
 

directors. I will ask Jennifer to read the names of those
 

directors in attendance electronically.
 

MS. PILEGGI: The ones that are on so far
 

are Jack Anton, Jack Pope, Hank Mauz, Chip White, Bob Wayman,
 

Mike Murray, Peter Stott, Bob Rogers and Bill Corbin and Bill
 

Schroeder. 

MR. KENNEDY: At this point I would like to 

turn the meeting over to Ms. Pileggi who will rèport on some of
 

the formalities for the meeting.
 

MS. PILEGGI: I would like to introduce
 

Steven Myers of the Bank of New York, who has been appointed by
 

the board of directors as inspector of election for this meeting.
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We have received affidavits that proper notice. of the meeting was
 

mailed commencing March 2 i, 2005, to every stockholder who was a
 

holder of record at the close of business on March i st. 

MR. KENNEDY: Based upon the proxies 

received today, the quorum is present and the meeting will
 

proceed. The items on the agenda are number (i) the election of
 

four class-two directors. And number (2) the ratification of the
 

appointment of auditors.
 

The question and comment period will follow the 

presentation of these agenda items. And following the question 

and comment period there will be voting on both agenda items. 

Mr. Tim McCann of KPMG is present at the 

meeting today . Tim would you just stand so people know who you 

are? And he is available to respond to appropriate questions 

from shareowners after the meeting. I would like to say that Tim 

is rotating off of this account and I feel that he and his people 

did an excellent job in a very busy year when we had to separate 

discontinued ops and have Sarbanes-Oxley. 50 thank you, Tim. 

We will now proceed with the formal business of
 

the meeting. I, again, remind you to hold any questions or
 

comments until the agenda items have been presented. First item
 

of business on the agenda 

M5. PILEGGI: Did someone just join? 

MR. JAUNICH: Bob Jaunich. 

MS. PILEGGI: Good morning, Bob. 

MR. KENNEDY: First item of business on the 

agenda is the election of four class-two directors for a three
 

year term to serve until the 2008 annual meeting, and until their
 

successors are elected and qualify.
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The secretary has advised that under the
 

company's bylaws the only persons who have been properly
 

nominated are those nominees listed in the company's proxy
 

statement - Murray, Rogers, Schroeder and White. I, therefore,
 

declare that nominations for directors are closed.
 

The second item of business on the agenda is
 

ratification of the appointment of independent auditors to
 

examine and report on the financial statements of the company for
 

the year 2005. The audit committee of the board of directors has 

reappointed KPMG, LLP. And it is the board's unanimous
 

recommendation that the reappointment be ratified.
 

We will now proceed to the question and answer
 

period. I would like to ask any shareowner who has a question to
 

indicate so. I have one who has already indicated an intent to
 

address the meeting. In order to insure fair treatment to all 

stockholders our meeting rules provide the questions or comments
 

will be limited to two minutes for each speaker.
 

When you are recognized to speak please step to
 

the microphone. We ask that until you are recognized you remain
 

seated. Before you ask your question or make your remarks,
 

please state your name and whether you are stockholder or a proxy
 

for a stockholder.
 

The floor is now open for your questions and
 

comments. Mr. Diehl. 

MR. DIEHL: Thank you, Dr. Kennedy. My name is
 

Jim Diehl and I'm a stockholder. And this question involves the
 

SEC filing that was submitted in December
 

MR. KENNEDY: Could you step just slightly 

closer to the microphone.
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MR. DIEHL: That was a severance agreement that 

you signed with Eb Schmoller. The payment of $850,000 in
 

addition to his regular salary seems a bit over the top giving
 

the consideration he was under contract and just entered that
 

contract and he subsequently stayed almost to the end of his
 

normal contract anyway.
 

So can you explain the thought process of that
 

$850,000 payment to him? It seems like it's truly a severance
 

payment rather than stay on type thing.
 

MR. KENNEDY: Mr. Schmoller had planned to
 

retire early in the year 2005. Because of our interest in
 

divesting the forwarding part of the company and because he had
 

been involved in that for quite a period of time, I requested
 

that he remain with us until that transaction closed. And we
 

negotiated what would be stay pay for that which is what the
 

amount that you mentioned in your question.
 

MR. DIEHL: Did you mean stay until 2004?
 

MR. KENNEDY: I'm sorry. He wanted to
 

leave early in 2004. And I requested him to stay and the
 

financial agreement was stay pay to stay through 2004.
 

MR. DIEHL: Even though he is under contract to
 

stay anyway?
 

MR. KENNEDY: Yes. He met our rule of 85
 

meaning he could retire at any time with full benefits.
 

MR. DIEHL: Okay. I have just one question. 

MR. KENNEDY: Yes. 

MR. DIEHL: Greg Quesnel was paid $1 million
 

for a consulting agreement that I believe is still running now.
 

He was to work up to 150 hours to a quarter. Can you tell me how
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many hours, if any, he has worked under that consulting
 

agreemen t?
 

MR. KENNDY: It was a blanket fee, as you 

probably know that he was paid; that will finish at the end of
 

the second quarter. This year the quarter we're in. I could not
 

tell you how many hours he has consulted with us. But I have
 

talked to him numerous times and, once again, because of his
 

experience with the Menlo Forwarding, there was a fair amount of
 

work that he and I talked about during the second half of '04.
 

MR. DIEHL: Thank you. 

MR. KENNEDY: Thank you. Are there any
 

other questions? Okay. Seeing none we will proceed to the
 

voting of the agenda items. The polls are now open.
 

Is there anyone present who would like to vote
 

by ballot, and if so please raise your hand? I see none. So we
 

call the polls closed for each of the matters voted. Ms. Pileggi
 

will now report on the results of the voting on the two agenda
 

items. 

MS. PILEGGI: Based on the current tally,
 

the company shareholders have voted to elect the four nominated
 

directors and to ratify the appointment of KPMG as the company's
 

audi tor.
 

MR. KENNEDY: All right. This concludes
 

the meeting. And I now declare the meeting adjourned. Thank you
 

all for being here today.
 

(Meeting concluded at 9:10 a.m.)
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CNF INC. 
ANNUAL MEETING OF SHARHOLDERS 

HOTEL DU PONT, KNOWLES ROOM
 
Wilmington, De laware
 

Tuesday, April 18, 2006
 
9:00 a.m.
 

BEFORE: 

W. KEITH KENNEDY, JR.
 
DOUGLAS W. STOTLAR
 
JENNIFER W. PILEGGI. 

BY TELEPHONE:
 

JOHN J. ANTON
 
MAGARET G. GILL 
HENRY H. MAUZ, JR.
 
MICHAEL J. MURRY
 
JOHN C. POPE
 
ROBERT D. ROGERS
 
WILLIAM J. SCHROEDER
 
DOUGLAS W. STOTLAR
 
ROBERT P. WAYMA
 
CHELSEA C. WHITE, III
 



MR. KENNEDY: Good morning 

everyone. I am Keith Kennedy, Chairman of the
 

Board of CNF and I'll be chairing this meeting.
 

In order to insurance that the
 

business of the meeting proceeds. in an orderly
 

fashion and the shareholders who wish to speak
 

will have a fair opportunity to do so, there will
 

be a designated question and comment period which
 

will take place after all agenda items have been
 

presented, but before the polls are open for
 

voting. 

The meeting will be conducted in
 

accordance with the rules of conduct that were on
 

each of the seats as you came into the room.
 

Sitting at the table to my right is
 

Mr. Doug Stotlar, President and Chief Executive
 

officer. And Jennifer Pileggi, Senior Vice
 

President General Counsel and Corporate
 

Secretary. 

Also attending this meeting
 

electronically by telephone conference are several
 

members of our Board of Directors. And Ms.
 

Pileggi, would you read off the directors
 

attending and then report on the formalities of 
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the meeting.
 

MS. PILEGGI: Yes, I will.
 

Attending by telephone are the following 

directors: Hank Mauz, Bob Wayman, Bob Rogers,
 

Chip White, Jack Anton, Bill Schroeder, Jack Pope,
 

Mike Murray and Peter Stott.
 

I would now like to introduce Steven
 

Myers of the Bank of New York, who has been
 

appointed by the Board of Directors as inspector
 

of election for this meeting.
 

We have received affidavits that
 

proper notice of the meeting was mailed commencing
 

March 20, 2006 r to every shareholder who is a
 

holder of record at the close of business on March
 

1st. 

MR. KENNEDY: Thank you. Based
 

upon the proxies received to date a quorum is
 

present and the meeting will proceed.
 

MS. PILEGGI: Who just joined? 

MS. GILL: Margaret Gill. 

MR. KENNEDY: Thank you, Margaret. 

The items on the agenda are: Number i, The
 

election of five Class III Directors. Number 2 r
 

the amendment of the company i s certificate of
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incorporation to change the name of the company
 

from CNF, Inc., to Con-way Inc.
 

Number 3, the approval of the 2006
 

equity and incentive plan. And Number 4, the
 

ratification of the appointment of auditors.
 

The question and comment period will
 

follow the presentation of these agenda items.
 

And following the question and comment period
 

there will be voting.
 

Mr. Landers of KPMG, raise your
 

hand. Chuck is present at the meeting today along
 

with Mr. Russ Crawford and they are available to
 

answer any appropriate questions from
 

shareowners. 

We will now proceed with the formal
 

business of the meeting. Again, I remind you to
 

hold your questions and comments until the agenda
 

has been presented. 

The first item of business on the
 

agenda is for the election of five Class III
 

Directors for a three year term to serve until the
 

2009 annual meeting and until their successors are
 

elected and qualify.
 

The secretary has advised that under
 



the company's bylaws the only persons who have
 

been nominated are those nominees listed in the
 

company's proxy statement. Ms. Gill, Admiral Mauz
 

and Messrs. Corbin, Jaunich and Wayman. I
 

therefore declare the nominations for directors
 

are closed.
 

The second item of business on the
 

agenda is the amendment of the company's
 

certificate of incorporation in order to change
 

the name of the company from CNF, Inc., to Con-way
 

Inc. 

Your Board of Directors has approved
 

the amendment to the certificate of
 

incorporation. Subject to shareowner approval and
 

unanimously recommends a vote for approval of the
 

amendment. 

Third item of business on the agenda
 

is approval of the company's 2006 equity and
 

incenti ve plan. Your Board has approved the plan
 

subject to shareowner approval, and unanimously
 

recommends a vote for the proposal of the plan.
 

The fourth item of business on the
 

agenda is ratification of the appointment of
 

independent auditors to examine and report on the
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financial statements of the company for the year
 

2006. 

The audit committee of the Board of
 

Directors has reappointed KPMG. And it is the
 

Board's unanimous recommendation that the
 

reappointment be ratified.
 

We will now proceed to the question
 

and comment period. At' this point I would like to
 

ask if any shareowner has a question? Mr. Diehl.
 

Okay, in order to insure fair
 

treatment to all shareowners our meeting will
 

provide that questions or comments shall be
 

limi ted to two minutes for each speaker. 

When you are recognized please step
 

up to the microphone. We ask that until you are 

recognized you remain seated. We want to avoid a
 

long line at the microphone.
 

Before you ask you question or make
 

your remarks, please state your name and whether
 

you are a shareholder or a proxy for a
 

shareowner. The floor is now open for your
 

questions and comments. Jim
 

MR. DIEHL: Thank you, Doctor. 

James Diehl, stockholder. And I just have one
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question. The company maintains that the
 

transcripts of these stockholder meetings are not
 

made available to stockholders which in of itself
 

is somewhat ironic.
 

Do you see or can you explain why
 

when other companies post their meeting
 

transcripts written or audio Web-cast on the Web
 

sites i why other company still maintains that they
 

will not provide stockholders copies of the
 

transcripts of what takes place at the
 

stockholders' meetings?
 

MR. KENNEDY: I'm going to refer
 

that question to Jennifer Pileggi. 

MS. PILEGGI: We maintain that that
 

is an internal company record of an internal
 

company document and we don't share it
 

externally. 

MR. DIEHL: But the fact that it's a
 

stockholders' meeting and most stockholders don't
 

come to these. And to provide more transparency
 

doesn't it appear that it would be useful to
 

stockholders that don't come? At least they can
 

hear or read what took place at these meetings?
 

There is no merit in that?
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MR. KENNEDY: I won't say there is 

no merit. What we will do, Jim, is let us take it
 

back to the Board and take a look at that
 

question. I think you raised a valid point and I
 

would like to have a chance for the Board to give
 

us their opinion on it at a board meeting. 

MR. DIEHL: Thank you. 

MR. KENNEDY: Thank you. Are there
 

any other questions? All right, ~o questions.
 

Okay. We will now proceed to the voting on the 

agenda items. The polls are now open. Is there
 

anyone present who would like to vote by ballot, 

and if so raise your hand. 

Okay. There have been no requests 

so all proxies and ballots have been turned over 

to the Bank of New York as inspectors of 

election. I f you've prev ious ly voted by proxy and
 

do not wish to change your vote, you don't have to
 

submit a ballot.
 

Okay. We don i t have any ballots so 

I will further declare the polls closed.
 

MS. PILEGGI: Good morning. Who
 

joined? 

MR. JAUNICH: Bob Jaunich. 
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MR. KENNEDY: We have just declared
 

the polls closed, Bob. And now Ms. Pileggi could
 

you report on the voting.
 

MR. JAUNICH: I'm sorry I'm late.
 

I had a transposed number. I had 4956 instead of
 

the 4596.
 

MS. PILEGGI: That's fine, Bob.
 

Based on the current tally the company's
 

shareholders have voted to elect the five
 

nominated directors. To approve the amendment to
 / 
the company's certificate of incorporation.
 

To approve the 2006 equity and
 

incentive plan, and to ratify the appointment of
 

KPMG as the company's auditors.
 

MR. KENNEDY: Okay. This concludes 

the meeting. And I now declare that the annual 

shareowners' meeting of Con-way Inc., is 

adjourned. 

Thank you all for attending.
 

* * *
 

(Meeting concluded at 9: i 0 a.m.) 

* * *
 



Attachment 15
 

i 

CON-WAY INC. 

ANNUAL MEETING OF SHAREHOLDERS
 

TUESDAY, APRIL 17, 2007
 

Hotel du Pont
 
Greenville Room
 
1 i th & Market Streets 
Wilmington, Delaware
 
9:00 a.m.
 

IN ATTENDANCE:
 

(Via Speaker Phone:)
 
W. KEITH KENNEDY, THE CHAIRMN
 
JOHN C. POPE, BOARD MEMBER
 
MAGARET G. GILL, BOARD MEMBER
 
WILLIAM J. SCHROEDER, BOARD MEMBER
 
ROBERT P. WAYMAN, BOARD MEMBER
 
MICHAEL J. MURRAY, BOARD MEMBER
 
WILLIAM R. CORBIN, BOARD MEMBER
 
HENRY H. MAUZ, JR., BOARD MEMBER
 
PETER W. STOTT, BOARD MEMBER
 
CHELSEA C. WHITE, III, BOARD MEMBER
 
ROBERT D. ROGERS, BOARD MEMBER
 
JENNIFER PILEGGI, SENIOR VICE PRESIDENT,
 

GENERA COUNSEL and CORPORATE SECRETARY
 

DOUGLAS STOTLAR, CHIEF EXECUTIVE OFFICER
 
KEVIN SCHICK, SENIOR VICE PRESIDENT and CHIEF
 

FINANCIAL OFFICER
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THE CHAIRMN: Ladies and gentlemen, I am 

Kei th Kennedy, Chairman of the Board of Con-way, and I
 

will be chairing this meeting.
 

I regret that I was unable to be there in
 

person this morning due to flight delays. Also
 

delayed was Ms. Jennifer Pileggi, our General Counsel
 

and Corporate Secretary, but our CEO, Doug Stotlar,
 

and CFO, Kevin Schick, are there.
 

In order to ensure that the business of
 

this meeting proceeds in an orderly fashion and the
 

shareholders who wish to speak --


MR. MAUZ: Hank Mauz checking in. 

THE CHAIRMN: Thanks, Hank. 

-- may have a fair opportunity to do so,
 

there will be a designated question and comment period
 

that will take place after both agenda items have been
 

presented and before the polls are open for voting.
 

The meeting will be conducted in accordance with the
 

rules of conduct that each of you have received.
 

Sitting at the front table is Doug
 

Stotlar, President and Chief Executive Officer, Kevin
 

Schick, Senior Vice President and Chief Financial
 

Officer. Also attending the meeting electronically,
 

by telephone, are myself as Chairman of the Board, and
 



Attachment 15
 

3 

Ms. Pileggi.
 

And I wondered at this time, Ms. Pileggi,
 

if you could recite the names of the directors
 

attending by telephone, as well as report on certain 

formalities for the meeting.
 

MS. PILEGGI: Certainly. In addition to
 

you and Doug, who are directors, we have John Pope,
 

Chelsea White, Peter Stott, Margaret Gill, Robert
 

Wayman, Robert Rogers and Henry Mauz.
 

MR. MURRAY: Michael Murray on the line.
 

MS. PILEGGI: And Michael Murray. 

MR. SCHROEDER: And Bill Schroeder, and I
 

think Bill Corbin as well.
 

MS. PILEGGI: Okay, sorry about that.
 

THE CHAIRMN: Wonderful. Jennifer, would
 

you like to introduce Steve?
 

MS. PILEGGI: I will do so. I would like
 

to introduce Steven Myers of the Bank of New York who
 

has been appointed by the Board of Directors as 

Inspector of Election for this today. We have
 

received affidavits that proper notice of the meeting
 

was mailed commencing March 9, 2007 to every
 

shareholder who was a holder of record at the close of
 

business on March i st. 



Attachment 15
 

4 

THE CHAIRMN: Based upon the proxies 

received to date, a quorum is present, the meeting
 

will proceed.
 

The items on the agenda are: Number 1,
 

the election of five Class I directors; Number 2, the
 

ratification of the appointment of auditors. The
 

question and comment period will follow the
 

presentation of these agenda items, and following the
 

question and comment period, there will be voting on
 

both agenda items. 

First I would like to comment also that
 

Mr. Randy Lunq of KPMG is present at the meeting today
 

and is available to respond to appropriate questions
 

from share owners.
 

Mr. Lund, would you raise your hand to
 

identify yourself? Thank you.
 

We will now proceed with the formal
 

business of the meeting. Again, I remind you to
 

please hold any questions or comments until after the
 

agenda items have been presented. 

The first item of business on the agenda
 

is the election of five Class I directors for a
 

three-year term to serve until the 2010 annual meeting
 

and until their successors are elected and qualify.
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The Secretary has advised that under the Company' s
 

by-laws, the only persons who have been properly
 

nominated are those nominees listed in the Company' s
 

proxy statement; that is, Messrs. Anton, Kennedy,
 

Pope, Stotlar and stott. I therefore declare that
 

nominations for directors are closed.
 

The second item for business on the agenda
 

is ratification of the appointment of independent
 

auditors to examine and report on the financial
 

statements of the Company for the year 2007. The
 

Audit Committee of the Board of Directors has
 

reappointed KPMG LLP and it is the Board's unanimous
 

recommendation that the reappointment be ratified.
 

We will now proceed to the question and
 

comment period, and I will defer to Mr. Doug Stotlar,
 

since he is present in the room, to calIon 

individuals who would like to address the meeting at
 

this time. In order to ensure fair treatment of all
 

share owners, our meeting rules provide questions or
 

comments will be limited to two minutes for each
 

speaker. When you are recognized, please step to the 

microphone. We ask that until you are recognized, you 

remain seated. Before you ask your question or make 

your remarks, state your name, whether you are a share 
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owner or a proxy for a share owner. The floor is now
 

open for your questions and comments.
 

Mr. Stotlar, could you handle recognizing
 

anyone who wishes to speak?
 

MR. STOTLAR: I will, Mr. Kennedy.
 

Mr. Diehl?
 

MR. DIEHL: Thank you. Just two questions 

to ask at this point. Has the Company or its Board of
 

Directors conducted investigation of the stock option
 

program to determine if any improper backdating took
 

place at Con-way, or at CNF when it was known by that
 

name? 

THE CHAIRMN: Mr. Diehl --


MR. STOTLAR: Did you hear that clearly,
 

Kei th? 

THE CHAIRMN: Yes. I believe the 

question related to had the Board of Directors or
 

anyone conducted investigations into possible
 

backdating of stock options. 

MR. DIEHL: Improper backdating, yes. 

THE CHAIRMN: I'm sorry, I didn't hear
 

that. 

MR. STOTLAR: He clarified it was improper
 

backdating of stock options. 
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THE CHAIRMN: Okay. The Board of 

Directors, in the person of the Audit Committee, has
 

done such an investigation, Mr. Diehl, and determined
 

that there was no improper backdating or backdating of
 

options. 

MR. DIEHL: Okay, the second question, has 

any Con-way executive or board member, past or
 

present, received any improper backdated stock options
 

while at Con-way, CNF, or with any other companies
 

they were associated with; mainly, board members
 

serving on other companies?
 

THE CHAIRM: No. Again, with our 

investigation we did not find any indication of that. 

MS. PILEGGI: At our company.
 

THE CHAIRMN: At our company, yes. 

MR. DIEHL: So they may have received 

improper (options) at the other companies they serve on boards
 

or in executive positions that you' re not aware of?
 

THE CHAIRMN: We are not aware of that,
 

and that would not be part of our determination.
 

MR. DIEHL: Okay, thank you. 

THE CHAIRMN: Thank you. 

MR. STOTLAR: Thank you.
 

THE CHAIRMN: Is there anyone else with
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comments? 

MR. STOTLAR: There are no other questions
 

or coroen ts, Ke i th .
 

THE CHAIRMN: Okay, we will now proceed
 

to the voting on the agenda items. The polls are now
 

open. 

Is there anyone who would like to vote by
 

ballot? If so, please raise your hand and you will be
 

gi ven a ballot. 

MR. STOTLAR: No one is indicating a need
 

for a ballot, Keith.
 

THE CHAIRMN: Okay. We will now close 

the polls and declare the results on each of the
 

matters voted on.
 

Mr. Steve Myers will now report on the
 

resul ts of the voting of the two agenda items.
 

MR. MYERS: Based on the current tally,
 

the Company's shareholders have voted to elect the
 

five nominated directors and to ratify the appointment
 

of KPMG as the Company's auditors.
 

THE CHAIRMN: Very good. Thank you. 

This concludes the business that was to come before
 

the meeting, and I now declare this meeting adjourned.
 

Thank all of you for your attendance.
 

9 

(The meeting concluded at 9:08 a.m.)
 



Attachment 16
 

i 

CON-WAY INC. 

ANNUAL MEETING OF SHAREHOLDERS
 

Hotel du Pont
 
Greenville Suite
 

Wilmington, De laware
 

Tuesday, April 22, 2008
 
9:00 a.m.
 



Attachment 16
 

2 

1 MR. KENNEDY: Good morning, ladies
 

2 and gentlemen. I'm Keith Kennedy, Chairman of
 

3 the Board of Con-way, and I'll be chairing the
 

4 meeting.
 

5 In order to insure that the business
 

6 of the meeting proceeds in an orderly fashion and
 

7 the shareholders who wish to speak may have a
 

8 fair opportunity to do so, there will be a
 

9 designated question-and-comment period which will
 

10 take place after all agenda items have been
 

11 presented but before the polls are open for 

12 voting.
 
13 The meeting will be conducted in
 
14 accordance with the rules of conduct that each of
 

15 you received.
 

16 Sitting to the table at my right is 
17 Kevin Schick, Senior Vice-President and Chief 

18 Financial Officer. 

i 9 We planned to have Jennifer Pileggi,
 

20 our Senior Vice-President/General Counsel here,
 

2 i but she's sick. But you' ve heard her on the
 

22 phone. She is also the corporate secretary. 

23 Also attending the meeting 
24 electronically are the following directors. I 
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will ask Jennifer to read the role call now.
 

2 Jennifer.
 
3 MS. PILEGGI: In addition to you,
 

4 Keith, we have Doug Stotlar, Jack Anton, Bill
 

5 Corbin, Margaret Gill, Bob Jaunich, Hank Mauz,
 

6 Mike Murray, Jack Pope, Bill Schroeder, Peter
 

7 Stott, and Chip White.
 

8 MR. KENNEDY: Wonderful.
 

9 I had already told the room before
 

10 the meeting started that Doug is not here as he 

11 is attending a North American Leaders Summit that
 

12 was called by President Bush, and Doug is in New
 

13 Orleans but probably could be on the phone. 

14 (Mr. Rogers joined the call.) 
15 MS. PILEGGI: Good morning. 

16 MR. ROGERS: Bob Rogers. 

17 MS. PILEGGI: Good morning i Bob. We 

18 are on an open line here. 

19 MR. KENNEDY: So Ms. Pileggi will now 

20 report on some of the formalities of the meeting. 

21 MS. PILEGGI: I would like to 

22 introduce Steven Myers of The Bank of New York. 

23 MR. KENNEDY: Steve is in the back. 

24 MS. PILEGGI: He has been appointed 
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by the Board of Directors as Inspector of 

2 Elections for this meeting.
 

3 We have received affidavits that
 

4 proper notice of the meeting was mailed
 

5 commencing March 14th, 2008, to every shareholder
 

6 who was a holder of record at the close of
 

7 business on March 3rd, 2008.
 

8 MR. KENNEDY: Based upon the proxies
 

9 recei ved to date, a quorum is present and the
 

10 meeting will proceed.
 

11 The items in the agenda are, number 1,
 
12 the election of four Class II directors; number
 

13 2, the ratification of the appointment of
 

14 auditors; and number 3, consideration of a
 

15 proposal that will be submitted by the Teamsters
 

16 'General Fund at this meeting. 

17 The question-and-comment period will
 

18 follow the presentation of these agenda items, 

19 and following the question-and-comment period,
 

20 there will be voting on all agenda items.
 

21 Mr. Lund of KPMG is attending the
 

22 meeting by telephone, and Mr. Knopp of KPMG is
 

23 present at the meeting today.
 

24 The KPMG representatives are available
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1 to respond to appropriate questions from the
 

2 shareholders. And, Mr. Knopp, will you please
 

3 stand?
 

4 MR. KNOPP: Yes.
 

5 MR. KENNEDY: We will now proceed
 

6 wi th the normal business of the meeting. Again,
 

7 I remind you to hold any question or comments
 

8 until agenda items have been presented.
 

9 First item of business on the agenda
 

10 is the election of four Class II directors for a 

11 three-year term to serve until the 2011 annual
 

12 meeting and until their successors are elected 

13 and qualified. 

14 The secretary has advised that, under 
15 the Company's bylaws, the only persons who have
 

16 been properly nominated are those nominees listed 

17 in the company's proxy statement, Messrs. Murray,
 

18 Rogers, Schroeder, and White. I, therefore, 

19 declare that nominations for directors are 

20 ciosed.
 
21 The second item of bus ines s on the
 
22 agenda is the ratification of the appointment of
 

23 independent auditors to examine and report on the 

24 financial statements of the Company for the year
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1 2008. The audit committee of the Board of
 

2 Directors has reappointed KPMG, and it is the
 

3 Board's unanimous recommendation that the
 

4 appointment be ratified.
 

5 The third item of business on the
 

6 agenda is to consider a proposal to be presented
 

7 at this meeting. This proposal requests that the
 

8 Company's Board of Directors be declassified.
 

9 The Board of Directors has unanimously
 

10 recommended a vote against this proposal, and the 

11 reasons for the Board's recommendation are set
 

12 forth in the Company i s proxy statement.
 

13 There is a representative of the 
14 Teamsters General Fund in attendance who will
 

15 present the proposal at this time. 

16 MR. WILLETT: Thank you. I'm Dan
 

17 Willet t with the Teamsters General Fund.
 

18 And the proposal that we present is: 
19 "Resolved that Con-way Incorporated stockholders
 

20 urge the Board of Directors take the necessary 

21 steps in compliance with state law to declassify 

22 the Board for the purpose of director elections. 

23 The Board declassification shall be completed in 

24 a manner that does not affect the unexpired terms 
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1 of directors previously elected."
 

2 Thank you.
 
3 MR. KENNEDY: Thank you.
 

4 We will now proceed to the
 

5 question-and-answerperiod. I will entertain
 

6 questions from any share owner. In order to
 

7 ensure fair treatment to all share owners, our
 

8 meeting rules provide the questions or comments
 

9 will be limited to two minutes for each speaker.
 

10 When you are recognized to speak,
 

11 please step to the microphone. We ask that,
 

12 until you are recognized, you remain seated.
 

13 Before you ask your questions or make any
 

14 remarks, please state your name and whether you
 

15 are a share owner or a proxy for a share owner.
 

16 The floor is now open for your 
17 questions and comments. Anyone present who
 

18 wishes to speak?
 

19 Mr. Diehl. 
20 MR. DIEHL: Thank you.
 

21 This year I have four questions, and 
22 i think I'LL get them all in in under two
 

23 minutes.
 

24 This one is directed to Ms. Pileggi. 
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1 During the 2005 annual meeting you stated that
 

2 the written transcript of the annual stockholders
 

3 meetings were internal company documents not to
 

4 be shared with anyone, including stockholders. I
 

5 recommended changing that policy, and Chairman
 

6 Kennedy took my recommendations to the Board of
 

7 Directors and those transcripts are now posted on
 

8 the company website.
 

9 However, the Board refuses to post the
 

10 2005 transcript. The fact that those documents
 

11 report Chairman Kennedy claiming that the former
 

12 General Counsel Eb Schmoller' s severance payment
 

13 of $850,000 was not severance but, in fact, stay
 

14 pay makes concealment of the transcript even more
 

15 suspect and may be a violation of the Director's 

16 Code of Business Ethics. 

17 My question is this. Despite what 
18 anonymous outside counsel concluded, you're the
 

19 Company's general counsel. Stay pay and
 

20 severance pay are clearly two different 

21 categories and are listed as such. Company
 

22 documents show that Eb Schmoller' s employment was
 

23 terminated anù the severance agreement stated 

24 that it was a compromise settlement of the
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1 disputed claims.
 

2 Why, Ms. Pileggi, did you advise the
 

3 SEC that Eb Schmoller received severance pay
 

4 when, in fact, he received stay pay as Keith
 

5 Kennedy has stated?
 

6 MR. KENNEDY: Jennifer?
 

7 MS. PILEGGI: I apologize, Jim. I
 

8 wasn't able to hear a fair portion of your
 

9 question.
 

10 MR. DIEHL: I can repeat it if you
 
11 like.
 
12 MS. PILEGGI: Yes. I f you could
 
13 speak closer to a microphone, perhaps.
 

14 MR. DIEHL: Okay. Reset the clock,
 

15 please. 
i 6 MR. KENNEDY: Yes.
 

17 MR. DIEHL: Ms. Pileggi, during the 
18 2005 annual meeting, you stated that the written 

19 transcripts of the annual stockholders meeting
 

20 were internal company documents, not to be shared
 

21 with anyone, including stockholders. I 

22 recommended changing that policy, and Chairman
 

23 Kennedy took my recommendations to the Board of
 

24 Directors and transcripts are now posted on the
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1 company website.
 

2 However, the Board refuses to post the
 

3 2005 transcripts. The fact that those documents
 

4 record Chairman Kennedy claiming that the former
 

5 General Counsel Eb Schmoller' s severance package
 

6 of $850,000 was not severance but, in fact, stay
 

7 pay makes the concealment of this transcript even
 

8 more suspect and may be a violation of the
 

9 Director's Code of Business Conduct and Ethics.
 

10 My question is this. Despite what 
11 anonymous outside counsel has concluded, you're
 

12 the Company's general counsel. Stay pay and
 

13 severance pay are clearly two different 

14 categories and are listed as such. The company
 

15 documents show Eb Schmoller' s employment was
 

16 terminated, and the severance agreement stated
 

17 that it was a compromise settlement of disputed
 

18 claims.
 

19 Why, Ms. Pileggi, did you advise the
 
20 SEC that Eb Schmoller received severance pay if,
 

21 in fact, he received stay pay as Keith Kennedy
 

22 has stated? 

23 MS. PILEGGI: Jim, you understand the
 

24 difference between stay pay and severance pay,
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and we talked with you before about the reason
 

2 why we asked Eb Schmoller to stay at the Company
 

3 and why we decided to pay him money to stay
 

4 through 2004 when he could have left in early
 

5 2004. We had valid business reasons for doing so
 

6 to get him to stay through the successful
 

7 conclusion of the sale of Menlo Forwarding to
 

8 UPS. That is why we wanted him to stay through
 

9 2004. That's why we decided to pay money and put
 

10 an agreement to have him do that. 

11 MR. DIEHL: I understand that. It's 
12 written in several documents. We have discussed
 

13 this. But that doesn't answer my question. Why
 

14 did you file with the SEC that it was severance
 

15 pay and Keith Kennedy says it was stay pay, or 

16 why did not -- I'll leave it at that. 
17 MR. KENNEDY: Why don't we get back
 

18 to you, Jim, and we will send you a written
 

19 answer?
 

20 MR. DIEHL: With all due respect, 
21 I've written, as you know, volumes of this, and
 

22 your written correspondence that provides any
 

23 detailed answer can be kept in a single 

24 paragraph. Even that response has been vague and
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1 not providing any forthright information.
 

2 MR. KENNEDY: We 1 1, then, our answer
 

3 is what you just heard from Jennifer. There were
 

4 reasons to ask Eb to stay. He stayed. He did a
 

5 successful divestiture of Emery Airlines, which
 

6 was very beneficial to the Company, and at the
 

7 end of that, we concluded an agreement and he
 

8 left. I realize it's called by two different
 

9 terms. I am a major part of that problem. But
 

10 it was something where we asked Eb to stay and
 

11 that was part of the deal. 
12 MR. DIEHL: Why don't you list the 
13 2005 transcript on the company website?
 

14 MR. KENNEDY: That's a different
 

15 question, and that's the question we'll get back 

16 to you with an answer.
 

17 MR. DIEHL: Okay. My second question
 

18 is also to Ms. Pileggi. It's been reported that,
 

19 while employed with your company, Eb Schmoller
 

20 conducted company business with the law firm of 

21 Morrison & Foerster, the same firm the Board' s
 

22 audit committee later called upon to investigate
 

23 Mr. Schmoller regarding a compliance complaint.
 

24 Will you confirm or deny to the 
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1 stockholders that Mr. Schmoller has such a
 

2 relationship with Morrison & Foerster?
 

3 MS. PILEGGI: . Keith, I can answer
 

4 this. 
5 Jim, we have no information as to Eb' s
 

6 personal relationship with Morrison and Foerster.
 

7 The Company used Morrison & Foerster on occasion
 

8 on company business and the Company and the audit
 

9 committee retained them. The audit committee
 

10 retained them in this case as well. 

11 I have no information, nor does Keith
 

12 or anyone at the company, as to what Eb did
 

13 personally. 

14 MR. DIEHL: Aside from personal, did
 

15 he conduct company business with that firm?
 

16 MS. PILEGGI: Morrison & Foerster on
 

l7 occasion did represent the Company, yes.
 

18 MR. DIEHL: And Eb Schmoller was the
 

19 liaison between the company and that law firm?
 

20 MS. PILEGGI: He may have been in
 

21 certain si tua tions . There are other people who
 

22 have authority to hire a law firm. 

23 MR. DIEHL: So you don't see a
 

24 conflict of interest if the same law firm that he
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deal t with investigated him?
 

2 MS. PILEGGI: Not necessarily. In
 

3 this case, we did not.
 

4 MR. DIEHL: That's your professional
 

5 opinion as general counsel?
 

6 MS. PILEGGI: Based on the
 

7 documentation I have received, yes, we did not
 

8 think there was a conflict of interest in this 

9 case.
 

10 Keith, can you add anything to that? 
11 I don l t think there was.
 

12 MR. KENNEDY: No.
 
13 MR. DIEHL: So there could be another
 

14 document that shows a direct -

is MS. PILEGGI: No. There are no other
 

16 documents.
 

17 MR. DIEHL: You knew there isn't?
 

18 MS. PILEGGI: We went through this
 

19 entire archive. 

20 MR. DIEHL: Thank you.
 

21 Third question, Ms. Pileggi, regarding 
22 the conversation we had at the 2005 shareholders
 

23 meeting, you indicated that you are familiar with 

24 the audit committee's investigation of Eb
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1 Schmoller.
 

2 MS. PILEGGI: Jim, can you please
 

3 slow down? It's hard for me -

4 MR. KENNEDY: We'll give you the time
 

5 for your questions, Jim. Don't worry.
 

6 MR. DIEHL: Regarding the
 

7 conversation that we had at the 2005 shareholders
 

8 meeting, you indicated that you are familiar with
 

9 the audit committee investigation of Eb Schmoller
 

10 related to his duties as company compliance
 

11 officer, a responsibility you now have. You
 

12 indicated that you believed the Board was correct
 

13 to exonerate Mr. Schmoller and you believe that
 

14 Mr. Schmoller acted properly in his capacity as 

15 company compliance officer.
 

16 My question is, after two years of 
17 added experience as the Company's compliance
 

18 officer, do you still believe the Board acted
 

19 properly, came to the correct conclusion, and 

20 Mr. Schmoller fulfilled his compliance officer 

21 responsibilities as prescribed by company policy?
 

22 MS. PILEGGI: Yes, I do.
 

23 MR. DIEHL: Thank you.
 

24 The last question, Ms. pileggi, since 
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1 you are familiar with the Schmoller
 

2 investigation, you know that Nancy Asbill, one of
 

3 your senior staff attorneys, provided information
 

4 to the state of Florida that extricated
 

5 Mr. Schmoller from testifying in a state civil 

6 hearing.
 

7 As general counsel, is it your
 

8 judgment that Ms. Asbill provided honest
 

9 information to the state of Florida in that case ' 

10 or something else?
 

11 MS. PILEGGI: I think she provided
 
12 honest and accurate information.
 

13 MR. DIEHL: Thank you.
 

14 Thank you, Mr. Chairman.
 

15 MR. KENNEDY: Thank you, Jim.
 

16 Are there any other questions or 
17 comments to come before the meeting?
 

18 Hear ing none, we w il i now proceed to 
19 the voting on the agenda items. The polls are 

20 now open.
 

21 Is there anyone present who would like 
22 to vote by ballot? If so, please raise your hand
 

23 and you will be given a ballot. 

24 i have no hands, so we will turn all 
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1 proxies and ballots over to The Bank of New York
 

2 Mellon as inspectors of election.
 

3 i see no further ballots. So I 
4 declare the polls closed for each of the matters
 

5 voted on.
 

6 Ms. Pileggi, would you now report on
 

7 the results of the voting of the three agenda
 

8 items?
 

9 MS. PILEGGI: Yes, I will.
 

10 Based on the current tally, the 
11 Company's shareholders have voted to elect the
 

12 four nominated directors and to ratify the
 

13 appointm~nt of KPMG as the Company's auditors. A
 

14 majority of the outstanding shares have voted in
 

15 favor of the shareholder proposal.
 

16 MR. KENNEDY: Thank you.
 

17 This concludes the meeting, and I now 
18 declare this meeting adjourned.
 

19 Thank you all for attending. 
20 (Which was all the proceedings had on
 

21 the date aforesaid.) 

22 

23 

24 
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Con-way Inc. May 10,2007
2855 Campus Drive 
Suite 300 
San Mateo. CA 94403, Inc. 

Dear Ms. Pileggi, 

On December 14,2004, Keith Kennedy, on behalf of the Company, entered into a Severance Agreement 
with Eberhard Schmoller. That same day Mr. Kennedy announced that you would be replacing Mr. 
Schinoller as Senior VP, General CounseL. 

As Secretary tor the Corporation, you signed your first Proxy Statement on March 21,2005. On page 19, 
of that statement, under, I Summary Compensation Table (I 0) (d), you listed "Severance payment to Mr. 
Schmoller of$850.000." On the following line after (e) you listed "Stay Pay to Mr. Stotlar $94,000." 

On April 19,2005 you attended your first Annual Meeting as Secretary. You may recall that we spoke in 
private before the start of that meeting. During the Q&A portion of that meeting, you heard me ask Mr. 
Kennedy questions regarding Mr. SchmolIer's severance payment and Mr. Stotlar's stay pay. You also 
heard Mr. Kennedy state that Mr. Schmoller's $850.000.00 in severance, was not actually severance pay, 
but stay pay. You did not speak up or otherw ise confer with Mr. Kennedy regard ing h is statement. 

By remaining silent. it appeared that you did not disagree with Mr. Kennedy's explanation ofMr. 
Schmoller payment, otherwise you would have had a responsibility to correct him in order for him not to 
provide false information to shareholders. 

Is it your professional opin ion that Mr. Kennedy was correct in srating that Mr. Schnioller received stay pay 
and not severance pay? 

If Mr. Kennedy made a true statement regarding that $850,000.00 payment. would you please explain why 
you listed it as severance, rather than stay pay in that proxy statement, which was the first such statement 
that you had the opportunity to send to the Securities and Exchange Commission? 

During our discussion before the start of that meeting you also stated that you had read and understood the 
issues involving a complaint that i had filed against Mr. Schmoller with the Board of Directors. In that 
complaint I alleged that Mr. Schmoller's failed to fuimi his responsibilities as the Company's Compliance 
Offcer. You also advised that you were aware of the Board's investigative findings. 

You indicated that you believed that Mr. Schmoller handled his compliance responsibilities correctly as
 
they applied in my ca~e. You also indicated that you believed that the Audit Committee, the Committee
 
that conducted the Schmoller investigation acted properly and carne to the right conclusion.
 

At that time you had only been the Company's Compliant Officer for a few months, and likely had not 
been required to act in that offcial capacity. Now that you have had tv'o additional years of experiences, 
do you still believe that Mr. Schmoller carried out his compliance offcer's-esponsìbilities properly? Ifan 
issue similar to mine were to develop tomorrow, would you follow Mr. Schmoller's lead and act in a 
similar fashion? 

There is no need for you to include in your response an indignant narration of how Con-way takes business 
ethics extremely seriously and point to your Code of Business Ethics. Please, Ethic Codes were in place in 
2001 as well, and we know how Messrs Schmoller, Wayman, Kennedy and other executives/board 
members regarded them. The fact that you defended your executives in their handling of this entire ethics
 

complaint doesn't instil! confidence that a Con-way employee reporting suspected wrongdoing today 
would receive any different treatment. 

( have three additional questions that I discussed with Mr. Stotlar after this year's annuall1eeting bút did 
not receive an answer. I believe you have the answers to these questions. 

Morrison & Foerster LLP provided legal services to the Board's audit comm ¡ttee during its investigation of 
Mr. Schmoller. Did Mr. Schmoller utilize any services or had any dealings with of Morrison & Foerster 
during his-iiployment at CF Ine and or CNF Ine? 
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Additionally, H-P has admitted to surreptitiously using electronic and other unethical practices to gain
unauthorized information from certain individuals during their board-room leak investigation know as the
"Kona I" and "Kona II investigation." Robert Wayman was on the H-P Board and was their CFO during
that time. As you know, Mr. Wayman was also on Con-way's board of directors that investigated Mr.
Schmoller subsequent to his termination.

With that in mind, has anyone with the Company (Con-way /CNF) including any of its board members,
their attorneys, or their agents of any kind acting on behalf of the Companylboard conducted the following
operations?

I. Downloaded key-logger or any other type covert software onto any stockholder's computer?

2. Conducted any type of covert investigation on a stockholder without their knowledge?

i look forward to receiving your response to these questions.

In accordance with Company established procedures for communicating with Board Members, please
distribute copies of this letter to all board members.

James M. Diehl

 

 
 

cc: Doug Stotlar

Con-way Board of Directors

2

*** FISMA & OMB Memorandum M-07-16 *** 
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JENNIfER W. PIL.EGGi
Ser,¡Ot Vice P.re$;df-f:t. Ger:::y,'~t.( \.;'0-;;":5$;

ana StCf(H:;a-~

January 25, 2005

By Mail

 
 
 

Re: CNFlnc.

Dear Mr. Diehl:

Keith Kennedy has asked me to respond to your letter of January 3, 2005, which
you addressed to him and copied to me with a request that r forward a copy to the Audit
Committee.

Your allegations have been the subject of repeated investigations within CNF and
by independent outside counsel retained by the Audit Committee. By letter dated July I.,
2004, the Audit Committee's outside counsel advised you, based on counsel's
investigation and report, that the Audit Committee had concluded that there was no
credible evidence that then General Counsel Eberhard Schmoller failed to take
appropriate action in response to the matters that you had raised. Your January 3 letter
does not set forth any new evidence in support of those allegations.

The Audit Committee continues to believe that it has acted appropriately in
addressing your allegations. While I fully appreciate that you are disappointed, your
latest letter does not offer anything that represents grounds for the Audit Committee to
reconsider its conclusions regarding your allegations against Mr. Schmoller.

After reviewing your most recent letter, the Audit Committee continues to regard
this matter as closed. Dr. Kennedy accordingly respectfully declines your invitation for a
meeting.

cc: W. Keith Kennedy, Jr.

CNF Audit Committee

JWP:cg
3jwp

*** FISMA & OMB Memorandum M-07-16 *** 
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CNF, Inc.
3240 Hilview A vc.
Palo Alto, CA 94304

June 6, 2005

Dear Dr. Kennedy:

During a recent meeting with Tom Sheets, llearned that Morrison & Foerster had a
documented long-term business relationship with CNF Inc. the Company and its legal
liaison Eb Schmoller. Torn also advised that he had met with Paul Flum and confronted
Paul regarding the conflict of interest aspects of Morrison & Foerster conducting legal
work for the Company's independent Board concerning the activities of certain Company
executives. Tom being the resourceful investigator that he is had acquired a document
that substantiates this fact and presented it to a somewhat surprised Paul Flum during that
meeting. This detail although new to me, must be common knowledge to the Board.

'Ibis additional information provides even more clarity as to the Board's true intentions
from the onset, and supports my recent complaint against the Board's Audit Committee
as outlined in my April 5, 2005 letter to you and the Board

ame M. Diehl
 

 
 

Cc: Board of Directors

*** FISMA & OMB Memorandum M-07-16 *** 



Attachment 2 i

JENNIFER W. PILEGGI
':;t-~jU! vú.;.' p,,-~;:.,'~:(t:~fl' :'i:l.(iDf..;'¡ CV.;;",.";l;;-

.;ii(! S("::'.'('~~¡r:'

July 8, 2005

James M. Diehl
 

 

Dear Mr. Diehl:

The Board of Directors (the "Board") ofCNF Cne. \the "Company") has instructed
me to inform you that it has reviewed yourcù1'espondence of April 5, May 11 and June
t', 2005 and, in connection with the matters raised therein, has concluded that no further
action is required to be taken by the Company or the Board at this time.

V cry truly yours,

c;+lI~
Jennifer W, Pileggi

i.c W. Keith Kennedy, 'if,

Douglas W. Stotlar

*** FISMA & OMB Memorandum M-07-16 *** 



Attachment 22

JAMES M. DIEHL

May 1, 2008

:  
.  

 
.  
,  
i  

.. Con-way Inc.
, W. Keith Kennedy, Chairman
. 2855 Campus Drive

Suite 300
San Mateo, CA
94403

Dear Chairman Kennedy.

You and Jennifer Pileggi, Senior Vice President General Counsel and Corporate
Secretary were unable to affend the 2007 annual meeting due to weather/flight delays.
Ms. Pileggi also missed the 2008 meeting due to an ilness. Also missing from the 2008
meeting was Doug Stotlar, CEO.

Company policy states that both the Chairman and the CEO wil affend annual
meetings in person. Mr. Stotlar missed this years meeting in order to accept an invitation

from President Bush to participate in a leadership conference being held in New Orleans.

For the past four years I have taken the time and at my expense to affend the
shareholders meetings in person, even when other issues were pressing. I won't second-
guess Mr. Stotlar decision to skip attending this year's meeting at this time. However,
these absences are making it difficult to communicate with the Company effectively.

Annual meetings provide shareholders the opportunity, if only for a few minutes, to
submit questions to the Company thqt otherwise would likely go unanswered. For an
example, the four questions that I had asked at this years meeting had been submitted
to the Company previously. The Company chose not to answer or even acknowledge
the those questions except for a slight and vague reference to one of those questions.

Asking questions of. and receiving answers from, executives participating electronically

via conference calls during the question and answer session is burdensome, ineffective
and difficult to fully capture what the other person is trying to convey in a precise
manner.

During the Company's 2006 annual meeting i asked you the question; why does the
Company not make available to its shareholders, transcripts of its annual meetings. You
asked Ms. Pileggi to answer that question. Ms. Pileggi stated; " We maintain that that is
an internal company record of an internal company document and do not shared it
externally."

*** FISMA & OMB Memorandum M-07-16 *** 
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I suggested posting the transcripts on the Company's website in order to provide 
shareholders easy access to that document. 

Chairman Kennedy, you took my recommendation to the Board and they agreed, the 
2006 and 2007 transcripts are now posted on Con-way.com. Thank you and your Board 
for making that change. I also look forward to reviewing the 2008 version when it is 
posted. Hopefully the Company wil post it to their site in the next few days. 

I also look forward to the posting of the 2005 meeting transcript, or your explanation for 
keeping that transcript off the Company's website and away from shareholders. 

During the 2006 meeting I also proposed that the Company broadcast their annual 
meeting as a web-cast, like many other companies do. However, the Board chose not 
to incorporate audio/video web casting into their shareholder meetings. In light of the 
recent attendance difficulties experienced by directors. executives, along with adapting 
available technologies and in furtherance of improving communications with 
shareholders, the time appears right for the Company to web-cast (audiO/Video) its 
annual meetings.
 

In addition to broadcasting the actual meeting. contingency plans should be instituted 
to provide web-casting capabilities from the Company headquarters, or any other
 
location where the CEO and/or the Chairman might be required to participate from. in
 
the event that circumstances prevent their attendance in person. Perhaps the
 
Company currently has video conferencing capabilties in place at its head quarters. 
I'm sure the Company's IT department can arrange it quite easily. 

Although the recommendations that I am making are worthy and appropriate to be 
included as a Shareholder Proposal in the 2009 Proxy Statement, i first wanted to present 
them to you and the Board for consideration, well in advance of the Shareholder 
Proposal submission deadline.
 

In addition to the web-cast suggestion, there are two additional recommendations, 
which I am considering submitting as shareholder proposals, which are listed below. 

One: Add the position of General Counsel and Corporate Secretary to the policy 
dictating required attendance of annual meetings. 

Two: Change Annual Meeting policies that limit shareholders speaking time from two 
minutes, to a reasonable amount of time for attending shareholders to submit 
questions to participating Company offcials. 

After considering these proposaL. please let me knows your thoughts regarding 
implementing these changes. i 
 look forward to hearing from you real soon. 

Cc: Douglas W. Stotlar
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May 13,2008

 
 

 
 

Dear Mr. Diehl,

I received your letters dated May 1,2008 to Keith Kennedy, Douglas Stotlar and me. r
was traveling on business last week and wanted to wait to respond until I returned to the office,
but I have now given copies of the letters to both Keith and Doug.

Please be advised that the transcript ofthe 2008 annual shareholder meeting has been
posted on our website, and we wil be posting the transcript of the 2005 annual meeting on the
website shortly. We will consider your other suggestions later in the year as we plan for the
2009 anual meeting.

Very truly yours,
(\ /J f,.lLt~~r~ lryt.--
.knnifer W. Pileggi (/

cc: W. Keith Kennedy, Jr.

Douglas W. Stotlar

*** FISMA & OMB Memorandum M-07-16 *** 
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April 17,2004 

3240 Hillview Ave. 

ì 

ì 

) 

) 

Palo Alto, CA 94304 

Dear Audit Committee, 

Does the Committee believe Mr. Schmo lIer will be permitted to remain in h is current position when 
Chapter Eight Section (b)(3) takes effect later this year? 

When I filed a complaint with the Board last year regarding Mr. Schmoller's actions involving his 
responsibilities as the Compliance Offcer, I had hoped that a fair and critical review would be conducted. 

On July 3 1,2003 Mr. Flum, with Morrison & Foerster sent a message advising me that the Audit 
Committee had concluded its investigation of 
 my allegation of Mr. Schmoller. Mr. Flum did not provide 
any results of this investigation. Mr. Flum did relay the Committee's gratitude for my bringing this matter 

to the Board's attention and thanked me for my cooperation. In the context of 
 this entire matter, 1 feel the 

Committee's regards of Thanks & Gratitude was disingenuous for a number of reasons. That relayed 
message also made it clear to me where the Committee stood. 

Considering the Committee response and having a thorough understanding of 
 the entire matter, 1 question 
the process that was used to conduct this investigation. I also question the sincerity of 
 the many documents 
published by the Company that speaks to creating a culture of high ethical standards, and fair dealing 
practices. 

Having waited for further communications from the Committee and receiving none, I wrote to Mr.
 
QuesneL. I requested the results of the Committee's investigation. On February 20, 2004 David Slate,
 
Mr. Schmoller's subordinate attorney, informed me that the Audit Committee had received Mr. Flum's 
report and concluded that "there was no credible evidence that Eberhard Schmoller failed to take 
appropriate action" concerning matters in my April 3, 2003 letter to the Board. After reading the vaguely 
written letter, J must ask some questions of the Committee. I will also include new information concerning 
certain policies, regulation details to provide background and support my position. 

The Director's Code of Business Conduct and Ethics states: Directors are expected to dedicate their best
 
efforts to advancing the Company's interests and to make decisions that affect the Company based on the
 
Company's best interests and independent of outside influences. Does the Committee believe that if they
 
had substantiated my allegations against Mr. Schmoller, they would have violated their Code of Ethics in
 
some way?
 

This Code also states; Directors should endeavor to deal fairly with the Company's customers, suppliers, 
competitors and employees and should never take unfair advantage of others through man ipulation, 
concealment, abuse of privileged information, misrepresentation of material facts or any other unfair 
dealing practice. 

In the Company's Code of Ethics for Chief Executive and Senior Financial Offcers it describes a profound 
conviction for maintaining a high ethical standard, and that "as a Senior Offcer, you must not only comply 
with applicable law. You must also engage in and promote honest and ethical conduct and abide by the 
Code of Business Ethics and other Company policies and procedures that govern the conduct of our 
business. Your leadership responsibilties include creating a culture ofhigh ethical standards and 
commitment to compliance, maintaining a work environment that encourages employees to raise concerns, 
and promptly addressing employee compliance concerns." 

i
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) 

) 

\
) 

As you know this Code of 
 Ethics for Directors along with the Code for Chief 
 Executive and Senior
 
Financial Officer and a third Code for Employees grew out of 
 the Sentencing Gu idelines for Organizations
and promulgated by the United States Sentencing Commission. 

April 8, 2004 the United States Sentencing Commission 'voted on and passed a number of comprehensive 
amendments to Chapter Eight. These amendments are intended to provide greater guidance to organizations 
regarding the criteria for an effective program to prevent violations of 
 the law. According to the USSC,
these amendments will pass through Congress in a few months, and become law later this year. 

These new amendments provide at subsection (b)(2) that the organization's governing authority (Board of 
Directors) shall be knowledgeable about the content and operation of 
 the program to prevent and detect 
violations of the law and shall exercise reasonable oversight with respect to the implementation and 
effectiveness of the program. 

Amendment (b)(3) is particularly relevant. Subsection (b)(3) replaced the prior subsection requirement that 
substantial authority personnel be screened for their "propensity to engage in violations of law", with a 
requirement that the organizations "use reasonable efforts and due dilgence not to include within the 
substantial authority personnel any individual whom the organization knew, or should have known 
has a history of engaging in violations of law or other conduct inconsistent with an effective 
program." Note: violations of 
 law as defined for 
 (b)(3) as criminal, non-criminal including regulation. 

The Company'seode for Employees advises that CNF's General Counsel has been appointed the 
Company's Compliance Offcer, and it is the General Counsel's responsibility to oversee compliance with 
the Code, including implementation and administration. The General Counsel is responsible for 
interpreting the rules and guidelines contained in the Code with respect to specific situations in which 
questions might arise. Issues related to this line, in that Code will be àddressed later in this letter. 

Sarbanes - Oxley Act of2002, along with new rules enacted by the Securities and Exchange Commission 
and adopted by the New York Stock Exchange currently mandate greater oversight responsibilities of Audit 
Committees. As a holder ofCNF stock with personal interest in how the Company is managed, I am 
asking a few questions. The questions of 
 the Committee involve their oversight responsibilities concerning 
company policies, internal controls, internal auditing as outlined in the Company's Proxy Statement. 

The Company's Charer of the Audit Committee of 
 the Board of Directors states "Each member of 
 the 
Committee shall be qualified to serve on the Committee pursuant to, and the composition of 
 the Committee 
shall otherwise comply with, the requirements of 
 the New York Stock Exchange". Clearly the Audit
 
Committee members are experienced in the field of auditing, internal controls and can state their opinions
 
concerning actual documents presented to them concerning these issues.
 

My questions are not hypotheticaL. They involve the Committee's oversight responsibilities as required by 
NYSE under Section 303A. In the spirit offair dealing and transparency I ask the Committee to provide 
comprehensive answers. 

SEC and NYSE rules permit Audit Committees to commission outside advisors, such as Mr. Flum, whom 
the Committee used to investigate my complaint. However, NYSE Corporate Governance Rule, Section 
303A.07 advises Audit Committees can not abdicate their oversight responsibilities to others. 

In the Directors' Code of Business conduct and Ethics it states in part, "A Director's obligation to conduct 
business in an honest and ethical manner and, Directors should endeavor to deal fairly, and should never 
take untàir advantage of others through manipulation, concealment, abuse of 
 privileged information, 

misrepresentation of material facts or any other unfair dealing practice." 
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I would ask, does the Committee believe Mr. Schmoller will be permitted to remain in his current position 
as the Company's Secretary/General Counsel, and Compliance Offcer when Chapter Eight Section (b)(3) 
takes effect later th is year? 

) 
Regardless of Committees findings that Mr. Slate cited, I am confident that an impartial examination would 
find that Mr. Schmoller failed to fulfill fiduciary duty as Compliance Officer when he refused my plea for 
his assistance from retaliation as required, or failed by knowing abdicating his compliance responsibility to 
an unqualified/ineffective person as it relates to my case. 

Did the Audit Committee actually read my original

'\ letter and review the supporting documents that J sent 
J 

to the Board, or was it only sent to the Committee's counsel, Mr. Plum? If 
 the Committee relied only on
Mr. Plum's report and did not give any first-hand consideration to documents that J provided, does the 
Committee believe that NYSE Corporate Governance Rule, Section 303A.07 was followed? 

Does the Committee take the position that Mr. Plum's report is privileged information between the 
Committee and its attorney, and therefore will not release it? 

) 
If the Committee will not release that report, did the Committee retain that report along with all 
documentation included internal audit reportSPOI-340 that I caused to be initiated and other documents that 
J supplied the Committee, any other documents that the Committee and Mr. Plum acquired during the 
course of this examination as required by regulation and outlined in the Charter of 
 the Audit Committee of 
the Board of Directors, under: Miscellaneous (i)? 

Did the Audit Committee refer any section of my complaint or audit report SPO i -340 to the Company's 
external auditors for independent review of 
 all of the facts and circumstances? 

If not, would it not be prudent of the Comm ¡ttee to refer audit report SPO I -340 to the Company's outside 
auditor for an in-depth inquiry? 

Did the Committee determine that Mr. Schmoller was not aware of my request for his assistance as the 
Company's Compliance Officer? Or: Did the Committee dètermine that Mr. Schmoller was aware of 
 my
request and took appropriate action, and ifso, what action does the Committee believe Mr. Schmoller took? 

I've resisted including an archive of historical data and documents with this letter, and there are many, 
however, i must include a few details in the event they did not make it into Mr. Flum's report. 

During our meeting Mr. Plum gave me the distinct impression by his questions that: I. Mr. Schmoller was 
not aware of my request for his assistance concerning retaliation. 2. That Mr. Schmoller was not aware that 
I was assisting internal audit in the fall of200 I. 3. That I was persona non grata concerning by assistance 
to the audit's investigations that resulted in SPOI-340. A few days after the meeting I provided Mr. Flum 
with additional documents that would correct any of those misperception. Mr. Flum had no additional 
questions subsequent to our meeting. 

One specific e-mail message that I provided Mr. Flum was from Dave Andersen, Director ofH.R. stating: 
"Jim, Eb received your letter of September 6th (5th) and asked me to contact you regarding the allegations 
raised in your letter" In speaking with Mr. Andersen about content of 
 my letter to Mr. Schmofler, 
Mr. Andersen did not comprehend or wish to factor in the compliance/retaliation aspect of 
 the situation and 
only focused on my recent order to accept a transfer to Atlanta, GA, or resign. Mr. Andersen disregarded 
any aspect of my reference to the Compliance Program and the issues involving my meeting with 
Mr. Schmoller and advised that Director Sheets has the right to transfer me and I could take it or quit. 

Mr. Andersen provided no other assistance to me, however he did dispatch one of his subordinate to 
witness my term ination, on December 14,200 I. 
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Mr. Schmoller has never contacted me telephonically, e-mail, or by any other means. 

)
 

.,

ìj 

) 

.¡ 

) 

Greg Quesnel's letter introducing the Code stated in part: "The Code of Business Ethics embodies ethical 
guidelines to apply in your day-to-day business dealings on behalf of the company. It has been prepared by 
our General Counsel under my direction as a general guide on ethical business conduct." 

The Code states the following in bold print on two separate occasions to emphasize the Company's 
position: Company policy strictly forbids retaliation against an employee for making a good faith 
report of suspected wrongdoing. The policy is identical to the prior policy. 

¡fthe Company maintains a policy that strictly forbids retaliation against an employee for making a good 
faith report of suspected wrongdoing, how does the Comm ittee reconci Ie these facts?: 

¡ came forward and made a good faith report(s) of suspected wrongdoing by Mr. Sheets to Mr. 
Schmoller, and later to internal audit 

I was terminated by Mr. Sheets weeks after Mr. Sheets learned that I was assisting internal audit 
with an investigation of an costly contract that he had originally developed with a fellow employee 

As an independent oversight Audit Committee, and if 
 having a first-hand understanding of this matter does 
the Committee believe that Mr. Schmoller did in fact fulfill his fiduciary duties, has a documented history 
of enforcing that code and its prior codes in letter and spirit? 

In the course of your Committee business and in complying with NYSE rule 303A 7 (e) did the Committee 
ask the internal auditors that were involved with audit report SPO J -340, direct questions concerning the
 
content of there report or the removal of certain details that were contained in earlier draft copies, or any
 
question concerning my assistance to them?
 

Audit report SPO i -340 focused on a contract that Mr. Schmoller had authorized. The draft copies I 
provided you listed a number of questionable details concerning excessive cost and the development of 
 this 
contract with a Company employee prior to his resignation. Mr. Schmoller was the direct reporting 
authority over Audit during this investigation. Does the Committee have any concerns that a real or 
perceived pressure may have be placed on the audit team to state the fact of 
 their case in such a way that
 
would down-play the severity of issues listed in their report, or other redacting of content?
 

Audit report SPO i -340 draft copy dated i 1/09/0 I stated under head ing: Potentially Excessive Alarm
 
System Monitoring Service Cost "This information was provided in-part to CNF legal counsel in i 999
 
however to IIX (Internal Audit) knowledge no action was taken. Again with regards to rule 303A 7 (e):
 
Did the Committee ask Mr. Schmoller any direct questions concerning my allegations, such as our meeting,
 
any written or verbal communications between us?
 

Did the Committee determine from Mr. Schmoller why he did not pursue an investigation through internal 
audit after I provided him with details during our meeting in September of i 999, as would have been 
required by Company policy? 

In carrying out the duties and responsibilities of 
 the Committee as stated in section IV (g) of the 
Company's Charer of the Audit Committee of the Board of Directors, did the Committee discuss with 
internal audit improving procedures to ensure that information provided to the Company concerning ethical 
issues are investigated properly, promptly and without any interference? 

Has the Board considered establishing a Qualified Legal Compliance Committee as defined in SEC 
205.2(k)? Does the Committee believe that the Company would benefit by having such a Committee to 
rely on in the event that a situation arises, similar to what the SEC noted in section 205.3(b) (4)? 

4 
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") 

") 

) 

) 

Under the Government rnvestigations section i. of 
 the current Employees' Code of Business Conduct and 
Ethics it states: Company Guidelines to Cooperate. rt is the policy of 
 the company to cooperate fully with
any governmental investigation, regardless of whether such investigation involves alleged or suspected 
violation of civil or criminal laws. No employee should ever; lie or make any misleading statements to any 
government investigator, or in any deposition or other testimony. 

Section 205.3 (a) contained in SEe's rules concerning Implementation of Standards of Professional 
Conduct for Attorneys it states: Representing an Issuer. An attorney appearing and practicing before the 
Commission in the representation of an issuer owes his or her professional and ethical duties to the issuer 
as an organi7..tion. That the attorney may work with and advise the issuer's offcers, directors, or employees 
in the course of representing the issuer does not make such individuals the attorney's clients. . 

CNF's Senior Attorney, Nancy Asbils sent a letter to the State of Florida and it was included in my
 
original letter to the Board under tab i 9.. Here are three assertions from that letter along with my
 
comments.:
 

Asbil: "Mr. Schmoller is not employed by CNF Service Company...."
 

Fact: Mr. Schmoller is an offcer ofCNF Service Company rnc. holding the title of 
 Secretary.
Additionally, according to Pat Fossenier, Director ofrnvestor Relations, sen ior executive offcers 
delegated Chutta Ratnathicam's offcial responsibility as CNFSC President to Mr. Schmoller, on 
an ad hoc basis for some length oftime. 

Asbil: Mr. Schmoller "is not the custodian of 
 the requested records, (audit report SPOl-340)." 

Fact: Audit report SPO 1-340 was addressed "To:" only one person, E. Schmoller.
 

Asbil: "Mr. Schmoller is the general counsel of CNF, and all testimony, if any, he could otherwise 
provide concerning Mr. Diehl's unemployment claim is protected by the attorney-client privilege. 

Fact: SEC regulation 205.3(a) state: Attorneys may work with and advise the issuer's offcers, directors, 
or employees in the course of representing the issuer does not make such individuals the attorney's 
clients. 

With regard to SEC Section 205.3; and perhaps 205.4 and 205.5, rule, and your own view as audit experts,
 
does the Committee believe that Ms. Asbil provided misleading information to the State of Florida?
 

IfJ had been actually terminated for the reasons listed on my termination letter or for the other reasons
 
listed in a supplemental document provided to the State of Florida you would not have heard from me.
 
However, r followed Company policy, did what the Company expected and required, if not what certain
 
executives wanted. Additionally, if this situation took place after the SOX Act of2002 there would have
 
been a different, quicker outcome. r believe that speaks to the veracity of 
 the Company's statements listed
 
in their Compliance Policy at the time. With new Federal regulations in place and more on the way, and
 
having dealt with Mr. Schmoller action concerning this situation, perhaps that the Company may do a
 
better job and deal more responsibly with Ethics issues.
 

Having stated that possibility, one section in the new Code is troublesome and could lead to more problems 
in having a truly comprehensive Ethics program. In preparing the new: Employee's Code of Business 
Conduct and Ethics, the Mr. Schmoller inserted some wiggle-room, where a line in that Code reads: "The 
General Counsel is responsible for interpreting the rures and guidelines contained in the Code with 
respect to specifc situations in which questions might arise." That line in the Code would give Mr. 
Schmoller great discretionary authority regarding ID situation brought before him. In my dealing with Mr. 
Schmoller and the Company concerning issues of this type, I don't believe that is a prudent policy. Perhaps 
situations similar to this entire matter was the rationale behind the USSC amendment (b)(3).when the 
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)

states; organizations "use reasonable efforts and due diligence not to include within the substantial
authority personnel any individual whom the organization knew, or should have known has a history of
engaging in violations of law or other conduct inconsistent with an effective program."

As a stockholder, I believe a better approach would be to establishing a Qualified Legal Compliance
Committee as defined in SEC 205.2(k).

J

April 9, 2004, Mr. Slate informed me that the Company would no longer respond to my request for
information concerning CNF from Mr. Fossenier. Mr. Slate misinterpreted my request for certain details
and suspected that I was using Mr. Fossenier as a side-door egress to gain access to Discovery materiaL. In
a candid reply to Mr. Slate I advised him that 1 am not currently, and do not expect to file an action against
CNF et al. It is not because I wasn't unjustly terminated, because I was. It is not because the Company did
not provided misleading (at best) information to the state concerning my unemployment benefits, because
they did. And it's not because Mr. Schmoller fulfilled his responsibility as the Company's Compliance
Offcer and intervened to prevent a retaliatory act from taking place, because he did not. The only reason is
that "At Will" employment statutes favor employers, not employee. With that option off 

the table for the
most part, I decided to present that truth and the facts to the Company/Board and hope they respond in a
manner fitting of the type of company they portray themselves to be in their proclamations, of conducting
business in accordance with High Ethical Standards... However, despite the facts. the Audit Committee
chose to exonerate their confrere.

ì
.J

)

One final question of the Comm ittee: Does the Committee believe that th is matter could not have been
handled any worse, at every junction by the Company/Management, than if it tried?

As reported in an article today by Andrew Countryman with the Chicago Tribune reads; Alan Greenspan
joined the chorus ofleaders urging corporate America to clean up its governance, warning that firms with
tarnished reputation pay a steep price. "But corporate scandals of recent years have clearly shown that the
plethora of law of the past century have not eliminated the less savory side of human behavior. Rules
cannot substitute for character." Such malfeasance, he said, could have widespread repercussions.
Countryman goes on the write; although the Sarbanes-Oxley governance law and other regulations have
been enacted to address corporate scandals, Greenspan joins many other offcials in saying the real solution
lies within firms themselves.

I ask the Committee to reexamine this issue and submit to the Company's external auditor fora
comprehensive, impartial and transparent review. After a review, the Committee may see more clearly
what took place and recognize the Company has error in this case. Or perhaps the Board could issue their
version of a summary judgment and move forward and take corrective action.

Unlike the Company, I harbor no animosity with anyone connected to the Company, regardless of their past
actions, however I will pursue all legitimate, corrective action in a civil, courteous and professional manner
to right this wrong.

Sincerely,

James M. Diehl

 
 

 
cc; Dr. Kennedy, Mr. Quesnel

6
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W. KEITH KENNEDY JR
:~~~8/rtlal1 01 the Board

~\
J

April 26, 2004

 
 

)
 

J II1¡

")

As promised, I handed your letter of April 17th as well as your
letter that I received on April 220d to each member of the Audit
Committee during their meeting today. I asked each of them to
review the letters and then discuss them at the next Audit
Committee meeting.

Regar2)..s.,/., ..... .

/ . ..! /l .,. .
)

)

..'.:'.10 ;-1,( ¡ViEW AVENUE. PAl. 0 Ai ro. CA i130d ífi~SO) 494.P91l) 1¡¡50) 8M 05.1;: FlU'
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Pursuant to Section 13 OR 15(d) of The Securities Exchange Act of 1934
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(Exact name of registrant as specified in its charter)
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(Address of principal executive offices)
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simultaneously satisfy the filing obligations of the registrant Attachment 26 
under any of the following provisions (see General Instruction A.2 
below) : 

( J Written communications pursuant to Rule 425 under the Securities Act (17


)
 CFR 230.425)
 

( J Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17

CFR 240. 14a-12) 

( ) Pre-commencement communications pursuant to Rule 14d-2 (b) under the
 
Exchange Act (17 CFR 240.14d-2(b))
 

'~ì 

( ) Pre-commencement communications pursuant to Rule 13e-4 (c) under the
 
Exchange Act (17 CFR 240.13e-4(c))
 

Item 1.01 Entry into a Material Definitive Agreement.

" 
,..l 

On December 14, 2004, Eberhard G. H. Schmoller, who is retiring as Senior
 
Vice President, General Counsel and Corporate Secretary of CNF Inc., entered
 
into a Severance Agreement and Release with CNF. A copy of the Severance
 
Agreement and Release is filed with this report as Exhibit 99.1 and is
 
incorporated herein by reference. The foregoing description of the Severance
 

, Agreement and Release is qualified in its entirety by reference to such
," exhibit . 

Item 5.02 Departure of Directors or Principal Officers; Election of
 
Directors; Appointment of Principal Officers.
 

) On December 14, 2004, CNF Inc. issued a press release announcing that
 

Jennifer Rosenfeld Pileggi has been named Senior Vice President, General
 
Counsel and Corporate Secretary of CNF Inc., effective December 2S, 2004,
 
succeeding Eberhard G. H. Schmoller, who is retiring. A copy of the press
 
release is filed with this report as Exhibit 99.2 and is incorporated herein

by reference. The foregoing description of the press release is qualified 

) in its entirety by reference to such exhibit.
 

SIGNATURES 

Pursuant to the requirements of the Securities Exchange Act of
 
1934, the registrant has duly caused this report to be signed on


) its behalf by the undersigned hereunto duly authorized.
 

December 14, 2004. 

CNF Inc.
 

(Registrant) 

/s/ Chutta Ratnathicam
 

Chutta Ratnathicam
 
Chief Financial Officer 
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EXHIBIT INDEX
 

'.:ì Exhibit No. Description 

Exhibit 99.1 Severance Agreement and Release dated December 14, 2004
 
between Eberhard G. H. Schmoller and CNF Inc. 

Exhibit 99.2 Press release dated December 14, 2004 announcing that Jennifer
 
:)	 Rosenfeld Pileggi has been named Senior Vice President, General 

Counsel and Corporate Secretary of CNF Inc., succeeding 
Eberhard G. H. Schmoller. 

-..J 
C:/TEXT:: 
C:/DOCUMENT:: 
C:DOCUMENT:: 

C:TYPE::EX-99 
C:SEQUENCE"2 

) C:FILENAME"dec8k12. txt
 
C:TEXT:: 

EXHIBIT 99.2 

3240 HILLVIEW AVENUE, PALO ALTO, CA 94304-1297 (650) 494-2900 NEWS RELEASE
 

Contacts: 

Investors - Patrick Fossenier
 

(650) 813-5353
 

) Media - Jim Allen
 

(650) 813-5335
 

JENNIFER ROSENFELD PILEGGI NAMED CNF SVP AND GENERAL COUNSEL
 

PALO ALTO, Calif. - Dec. 14, 2004 - Jennifer Rosenfeld Pileggi has been named
) 

Senior Vice President, General Counsel and Corporate Secretary of CNF Inc.
 

(NYSE: CNF) , it was announced today.
 

Ms. Pileggi, whose appointment becomes effective on Dec. 28, succeeds

j 

Eberhard G. H. Schmoller, who is retiring after 30 years with the company, the
 

last 11 of which were as senior vice president and general counsel.
 

"Jennifer Pileggi is a talented lawyer with a great understanding of the
 
) 
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company and deep respect for integrity and the law," said W. Keith Kennedy,
 

chairman of the Board of Directors and interim Chief Executive Officer, in
 

announcing Ms. Pileggi's new position. "We are pleased to promota Jennifer as

) 

the company's top legal officer." 

"On behalf of all CNF employees, the Board wishes Eb the very best in 

'" 
I 

his retirement after serving the company with distinction," Kennedy said. 

As the company's top attorney, Ms. Pileggi will manage the company's 

legal staff and will be responsible for securities law and corporate 

"" ) 

governance compliance, financial transactions and general corporate matters. 

Ms. Pileggi, 40, is a graduate of Yale University, where she earned a 

degree in art history and New York University School of Law, where she 

achieved a juris doctorate degree. 

') Ms. Pileggi joined CNF' s subsidiary Menlo Logistics in 1996 as corporate 

counsel and was promoted to vice president in 1999. She was promoted to vice 

president and corporate counsel of Menlo Worldwide, also a subsidiary of CNF, 

in 2003. Prior to that, she was an associate attorney with the San Francisco 

law firms of Marron, Reid & Sheehy and Heller, Ehrman, White & McAuliffe. 

CNF rnc. is a $5.1 billion management company of global supply chain 

) 
services with businesses in regional trucking, air freight, ocean freight, 

customs brokerage, global logistics management and trailer manufacturing. 

.,~ 

# # #
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Attachment 26
SEVERANCE AGREEMENT AND RELEASE
 

This Severance Agreement and Release ( "Agreement" ) is between CNF Inc. 
("Company") and Eberhard G. H. Schmoller ("Executive"). The parties agree
 
that the effective date of this Agreement ("Effective Date") shall be as


) provided in Section 7, below. 

WHEREAS Executive informed Company during the early part of 2004 that he was
 
planning to retire;
 

WHEREAS Company requested that Executive delay his retirement to a date
 

J agreeable to Company to assist Company in achieving certain objectives, with

a general understanding that upon completion of Company i s assignments,
 
Company would negotiate with Executive to reach agreement on an acceptable
 
severance arrangement;
 

WHEREAS Executive delayed his retirement at Company's request and performed
 
to Company i s full satisfaction;
 

") 

WHEREAS, following Executive i s performance to Company i s full satisfaction,
 
Company and Executive engaged in negotiations and concluded an agreement for

severance benefits to be provided by Company in consideration of Executive i s 
performance and delayed retirement; and
 

¡ WHEREAS Executive has now decided to retire before the end of 2004;
 

NOW THEREFORE, in consideration of the foregoing, the parties agree as

follows: 

i. Compensation to Executive. Company shall provide to Executive:
 

a. A special severance payment in the total gross amount of Eight
 
Hundred Fifty Thousand dollars ($850,000), less withholdings
 
required by law, payable in a lump sum through Company's payroll
 
system, through direct deposit to Executive's designated bank
 
account, on or before December 27, 2004;
 

b. Transfer of title of the automobile provided by Company for

Executive's use, as soon as practicable following the Effective 
Date; provided, however, that Executive shall be responsible for
 
all licensing, registration and other such fees and costs
 
associated with such transfer, as well as any income tax
 
attributable to Executive as a result of the transfer of such
 
title; and
 

c. COBRA notice within the time required 
 by law following Executive's
 
last day on Company's payroll.
 

i 

The parties agree that, except as expressly provided herein, nothing in
 
this Agreement shall be construed to limit, diminish, enlarge, or
 
otherwise modify any rights Executive has under Company's vacation/PTO
 
policies as well as Company's retirement plans, supplemental excess
 
retirement plan, health plan, life insurance plans, long term care
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insurance plan, existing compensation plans, or discontinued plans in

which Executive was a participant, but as to which Executive retains 
rights, including Company iS: Value Management Plan for the three-year
 
cycles ending December 31, 2004, December 31, 2005, and December 31,
 
2006; Deferred Compensation Plan for the years 1993 through 2004,
 
inclusive; Stock Appreciation Rights Plan; Long Term Incentive Plan of


ri'-" 1988; and 1997 Equity and Incentive Plan, and equity grants thereunder. 

2. Commi tments by Executive. Executive agrees that:
 

a. He will not at any time, without the prior written consent of 
Company, either directly or indirectly use, divulge or communicate 

.. to any person or entity, in any manner, any privileged,./ 
confidential, or proprietary information of any kind concerning any
 
matters affecting or relating to Company i s or its subsidiaries i or
 
affiliates i business, except if the disclosure (i) is required by
 
law or (ii) disclosure involves information which had been lawfully
 
revealed to Executive by a third party having no attorney-client or
 
other confidentiality obligation to Company. This prohibition
,

I	 against disclosure includes, but is not limited to, Company's, and 
its affiliates i legal matters, technical data, systems and 
programs, financial and planning data, business development or 
strategic plans or data, marketing strategies, software
development, product development, pricing, customer information, 
trade secrets, personnel information, and other privileged or 

~) confidential business information. Executive agrees to take every 
reasonable step to protect such privileged, confidential, 
 orproprietary information from being disclosed to third parties. If
 
Executive is required, or believes he may be required to disclose
 
such privileged, confidential, or proprietary information pursuant
 
to subpoena or other legal process, he will give Company prompt

notice so that Company may object or take steps to prevent such 
disclosure; and
 

1 

,\ b. He will, for so long as Company may require, fully cooperate with 
Company in handling its legal and other matters in which he was 
involved or about which he has knowledge, such as answering
inquiries from Company or its counsel, testifying in depositions 
and trials, and engaging in other efforts on behalf of Company and 
its subsidiaries and affiliated companies. Executive will make
himself available upon reasonable notice at reasonable times and
places in order to prepare for giving testimony, and to testify at 
deposition, trial or other legal proceedings, without Company 
having to serve him with a subpoena. Executive expressly agrees 
that he will not be entitled to compensation, of any type or in any 
amount, for any of his time expended in such proceedings; provided, 
however, that Company agrees to reimburse Executive for reasonable 
out-of-pocket costs and expenses he incurs as a result of his 
obligation to cooperate with Company as provided herein.

3. Release. In consideration of the foregoing benefits, and for other
valuable consideration, Executive and his representatives, heirs,
successors, and as signs do hereby completely re lease and forever 
discharge Company and any present or past subsidiaries and affiliates,
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and its and their present and former shareholders, officers, directors,
 
agents, employees, attorneys, insurers, successors, and assigns
 
(collectively, "Released Parties") from all claims, rights, demands,
 
actions, obligations, liabilities, and causes of action of every kind and
 
character, known or unknown, mature or unmatured, which Executive may now

have or has ever had, whether based on tort, contract (express or 
implied), or any federal, state, or local law, statute, public policy, or
 
regulation (collectively, "Released Claims"). By way of example and not
 
in limitation of the foregoing, Released Claims shall include any claims
 
arising under Title VII of the Civil Rights Act of 1964, the Age
 
Discrimination in Employment Act, the Americans with Disabilities Act and
 
any and all similar claims arising under any statute, law or regulation
 
of the State of California, any claims for benefits or payments under his
 
executi ve Severance Agreement with CNF Inc., or any prior such agreement,

as well as any claims asserting breach of contract, breach of the
covenant of good faith and fair dealing, negligent or intentional 
infliction of emotional distress, negligent or intentional
 
misrepresentation, negligent or intentional interference with contract or
 
prospective economic advantage, defamation, invasion of privacy, claims
 
of retaliation, wrongful discharge, or wrongful termination, and claims

related to disabil i ty. Executive likewise releases the Released Parties 
from any and all obligations for attorneys i fees incurred in regard to
 
the above claims, or otherwise. Notwithstanding the foregoing, Released
 
Claims shall not include (i) any claims based on obligations created by
 
or reaffirmed in this Agreement; (ii) any obligation Company may have for

any compensation earned by and due Executive for work performed on or 
prior to the Effective Date; and (iii) any claims for indemnification
 
under Company's Certificate of incorporation or By-laws attributable to
 
his serving as an executive officer of Company on or prior to the
 
Effective Date, including without limitation claims against Company or
 
its insurers for attorney's fees.
 

i 

4. Waiver of Unknown Claims. The parties understand and agree that
Released Claims include not only claims presently known to Executive, 
but also include all unknown or unanticipated claims, rights, demands,
 
actions, obligations, liabilities, and causes of action of every kind
 
and character that would otherwise come within the scope of Released
 
Claims as described in Section 3, above. Executive understands that he
 
may hereafter discover facts different from what he now believes to be
 
true, which if known, could have materially affected this Agreement, but
 
he nevertheless waives any claims or rights based on different or
 
addi tional facts. Theorefore, Executive waives any and all rights or

benefits which he may now have, or in the future may have, under the 
terms of Section 1542 of the California Civil Code which provides as

follows: 

A general release does not extend to claims which the

creditor does not know or suspect to exist in his favor 
at the time of executing the release, which if known by
 
him must have materially affected his settlement with the

debtor. 

5. Covenant Not to Sue. Executive shall not sue or initiate against any
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Released Party any compliance review, action, or proceeding, or 
participate in the same, individually or as a member of a class, under 
any contract (express or implied) ,or any federal, state, or local law, 
statute, or regulation pertaining in any manner to Released Claims. 

6. Nonadmission. The parties understand that this is a compromise 
settlement of disputed claims and that the furnishing of the 
consideration for this Agreement shall not be deemed or construed at any
time or for any purpose as an admission of liability by Company. The 
liability for any and all claims is expressly denied by Company. 

7. Age Discrimination Claims. Executi ve understands and agrees that, by 
entering into this Agreement, (i) he is waiving any rights or claims he 
might have under the Age Discrimination in Employment Act, as amended by 
the Older Workers Bene fit Protection Act ( 29 U. S . C. * 621 et. seq.); 

(ii) he has received consideration beyond that to which he was 
previously entitled; (iii) he has been advised to consult with an 
attorney before signing this Agreement; and (iv) he has been offered the 

) 
opportunity to evaluate the terms of this Agreement for not less than 
twenty-one (21) days prior to his execution of the Agreement. Executive 
may revoke this Agreement (by written notice to Company) for a period of 
seven (7) days after his execution of the Agreement, and it shall become
enforceable only upon the expiration of this revocation period without 
prior revocation by Executive. The Effective Date of this Agreement 
shall be the first calendar day after the expiration of the revocation 

) period, unless revoked in writing by Executive prior to that date. 

1 

8. Integration. The parties understand and agree that this Agreement 
recites the sole consideration to be provided by Company to Executive 
and Executive's commitments and obligations to Company; that no 
representation or promise has been made to Executive by Company, by any 
of its subsidiaries or affiliates, by the Board of Directors of Company 
or any committee or member of the Board, or by any agent or 
representati ve acting on its or their behal f , except as express ly set 
forth in this Agreement; and that all agreements and understandings 
between the parties concerning compensation, fees and benefits to be 
provided to Executive are embodied and expressed in this Agreement. 
This Agreement shall supersede all prior or contemporaneous agreements 
and understandings among Executive and Company, whether written or oral,
express or implied, with respect to employment, compensation, fees or 
benefits of any kind or type to be provided to Executive, except to the. 
extent that the provisions of any such agreement or plans have been 
expressly referred. to in this Agreement as having continued effect. 

9. Assignment; Successors and Assigns. Executive agrees that he will not 
assign, sell, transfer, delegate, or otherwise dispose of, whether
voluntarily or involuntarily, or by operation of law, any rights or 
obligations under this Agreement. Any such purported assignment, 
transfer, or delegation shall be null and void. Executive represents 
that he has not previously assigned or transferred any rights or 
obligations under this Agreement. Subject to the foregoing, this
Agreement shall be binding upon and shall inure to the benefit of the 
parties and their respective heirs, successors, attorneys, and permitted 
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assigns. This Agreement shall not benefit any other person or entity 
except as specifically enumerated in this Agreement.
 

10. Severabili ty. If any provision of this Agreement, or its application to
 
any person, place, or circumstance, is held by an arbitrator or a court
 
of competent jurisdiction to be invalid, unenforceable, or void, such
 

J provision shall be enforced to the greatest extent permitted by law, and
 
the remainder of this Agreement and such provision as applied to other
 
persons, places, and circumstances shall remain in full force and

effect. 

l1. Governing Law. Thi s Agreement shal i be governed by and construed in 
'\ accordance with the laws of the State of California. 
.. 

12. Interpretation. This Agreement shall be construed as a whole, according
 
to its fair meaning, and not in favor of or against any party. By way
 
of example and not in limitation, this 
 Agreement shall not be construed

in favor of the party receiving a benefit nor against the party 
responsible for any particular language in this Agreement. Captions are 

:1 used for reference purposes only and should be ignored in the 
interpretation of the Agreement. 

13. Attorneys Fees and Costs. The parties agree that in the event of a
 
breach of this Agreement or any provision thereof, the party who is
 
found not to be in breach shall be entitled to recover costs and
 
reasonable attorneys fees.) 

1 

14. Arbitration of Disputes/Venue. In the event of any controversy arising
 
from or concerning the interpretation or application of this Agreement,
 
including the arbitrability of such controversy, whether such
 
controversy is grounded in common or statutory law, the parties agree
 
that such controversy shall be resolved exclusively through binding
 
arbitration in San Francisco, California before a single neutral
 
arbitrator selected jointly by the parties. The parties agree that this
 

.J	 Section 14 establishes a post-dispute arbitration agreement and 
stipulate, with the advice of counselor the opportunity to obtain such 
advice, that the same is not an adhesive or unconscionable contract. 
The parties to the arbitration shall have all rights, remedies, and 
defenses available to them in a civil action for the issues in 
controversy. The parties shall be jointly responsible for the fees and 
expenses of the arbitrator. If, for any legal reason, a controversy

) arising from or concerning the interpretation or application of this
 
Agreement cannot be arbitrated as provided above, the parties agree that
 
any civil action shall be brought in the United States District Court
 
for the Northern District of California, San Jose Division, or, only if
 
there is no basis for federal jurisdiction, in the Superior Court of the
 
State of California in and for the County of Santa Clara. The parties
 
further agree that any such civil action shall be tried to the court,
 
sitting without a jury. The parties knowingly and voluntarily waive
 
trial by jury.
 

15. Representation by Counsel. The parties acknowledge that (i) they have

had the opportunity to consult counsel in regard to this Agreement, (ii)
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they have read and understand the Agreement and they are fully aware of
 
its legal effect; and (iii) they are entering into this Agreement freely

and voluntarily, and based on each party' s own judgment and not on any 
representations or promises made by the other party, other than those
 
contained in this Agreement.
 

) The parties have duly executed this Agreement as of the dates set forth
 
be 1 ow. 

/s/ Eberhard G. H. Schmoller
 

~) Dated: December 14, 2004 
Eberhard G. H. Schmoller 

CNF Inc.
 

) /s/ W. Keith Kennedy, Jr.
By: Dated: December 14, 2004
 
W Keith Kennedy, Jr.
 
Chief Executive Officer
 

1 

) 

.:/TEXT;: 
':/OOCUMENT;: 
':/SEC-OOCUMENT;: 
-----END PRIVACY-ENHANCED MESSAGE----

) 
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From: "fossenier, Patrick J - CNF" .:Fossenier.Patrickêciif.com:. 
Subject: RE: Annual Meting transcripl 

Date: April 21, 2005 4:30:57 PM EDT 
To: "James Diehl" ..jdiehlc. II n vom:: 

Mr. Diehl. 

i am responding 10 your inquiry concerning the transcript of the annual meeting held on Aprii 19,2005. The iranscripi is a CNF corporate document that;, 
not being made available to shareholders and others. Accrdingly, we are unable to furnish you with a copy. 

) Regsrds 
Pai Fossenitr 

,
i 

Palni;k Fossenier 
Dirçct)r. Im1csror RcJaÜOlii

eN. tne. 

650.S13.5.53tofft..dli;,i 
650.387.3976 illiii;;i~i 
650.81..952; r(ox) 

----Original Message----
from: James Diehl (mailto:jdiehi¡g j - rom) 

Sent: Wednesay, April 20, 2005 9:03 AM 
To: Fosseier, Patrick) - CNF 

SUbject: Annual MeetJig transcript 

Pat, as you know I was the only stocker holder that participated in the Q&A session during the Annual Meeting yesterday. Would you please provide 
me with a copy of the transcript of thaI meeting, or of the proper procedure to secl/re a copy? 

Thanks much. 

Jim Diehl 



CoNN Attachment 28

Jennifer W. Pileggi
Senior Vice President. General Counsel
and Secretary

May 23,2006

James M. Diehl
 

 

Dear Mr. Diehl:

At the Annual Shareholders Meeting of Con-way Inc. (the "Company") held on
April 18, 2006 in Wilmington, DE, you asked why the Company doesn't post the
transcripts of its annual meetings on its website. Keith Kennedy told you we would
discuss the issue with our Board, which we did.

Please be advisedthat we have now posted the transcript of the 2006 Annual
Shareholders Meeting on the Company's website.

Very tml y yours,~
Jennifer W. Pileggi

toe: W. Keith Kennedy, Jr.

Douglas W. Stotlar

*** FISMA & OMB Memorandum M-07-16 *** 
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From: "Fossenier, Patrick .l" "Fossenier.Patrick.wcon-way.cOrT',
Date: August 8.20064:11 :10 PM ED-'
To:  
Sub/eet: RE: Annual Meeting transcript"

Hello, Mr. DiehL. the transcript to the 2006 annual meeting Is available on con-way.com, in the Investor Relations
section, under Annual Meeting. The policy change was not made retroactively.

Regards.

Pat Fossenier

From: Jim DIehl  
Sent: Thursday,  
To; Investor Mailbox
Subject: Annual Meeting transcripts

Patrick Fossenler

Vice President Investor Relations

Pat,

Now that the Board has changed corporate polley regardIng the publication or Its Annual MeetIng transcripts, I am
agaIn requesting a copy of the transcripts from CNF/Con-Way 205 Annual Meeting. Gratifying, as It fs to see the
Board accept my recommendation to post the transcripts on the Company webpage, more can be done to bring
additional transparency to these meetings.

Hopø nil fa well at Con-Way and thanks In advance ror you assistance with this matter.

Sincerely,

Jim

James M. Diehl

 

 

 

 

 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 
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~.. From: "Fossenier, Patrick J" .cFossenier.Patrickêcon-way.com::
Subject: RE: Annual Meeting transcripts

Date: August 15, 2006 12:26:01 PM EDT
To:  

tJ 1 Attachment, 15.4 KB \'~"~!)

Mr. Diehl, attached is the transcript to the 2005 annual shareholders'
meeting.

Regards. .
Pat Fossenier

Patrick J. Fossenier
Con -way lnc.
Vice President, Investor Relations

fossenier.patrick(icon-way.com
(650) 378-5353 (offce direct)
(650) 387-3976 (mobile)

From: FO$senier, Patrick J
Sent: Tuesday, August 08, 2006 1:11 PM

To:  
Subject: RE: Annual Meeting transcripts

Hello, Mr. Diehl. the transcript to the 2006 annual
meeting is available on con-way. com, in the Investor
Relations section~ under Annual Meeting. The policy change
was not made retroactively.

Regards,
Pat FO$senier

From: Jim Diehl (mailto:j  
Sent: Thursday, August 03, 2006 2:25 PM

To: Investor Mailbox

Subject: Annual Meeting transcripts

Patrick Fossenier

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 
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COH;N4

h:í!wtt:: Vy ¡;;¡';:'r ,:

'r'-:; !".."
. "\': .,~.."! ,..,

May i 3, ZOOíi

JamÙ M. Dieh¡
 

 
 

Dear Mr. DiehL.

I recei vet! your leiters dated rviay i. 200~ to Keith Kennedy. Dougfa:s Stotlar and me. ¡
WGb traveling Oil business last week and wanted to \-vait to respond until I returned to the offici:.
but J have now given copies of the letters to both KeIth and Doug.

Please be advise that the transcript of the 2008 aniiual shareholder meeting ha..¡ been

posted on our website. and we wil be posting the transcript of the 2005 annual meetng on the
'website shortly. We wil consider your other slIggestions later in the year as we plan for the
2009 annual meeting.

Very truly yours.
1 .: \ .f-'j;'

'..d.l /. . it.. cClA.¡K \..C',/"i:; ~ ~~ I. l ~ ... l.
.feimifer V/d Pileggi . / )-

CC: \\1. Keith Ki;nii~dy, Jr.
Douglas W. Stotlar

*** FISMA & OMB Memorandum M-07-16 *** 
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January 21,2009

Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
100 F Street, N.E.

Washington, D.C. 20549

RE: Con-way Inc. - Supplement to Letter Dated January 6, 2009
Related to Omission Rule 14a-8 Shareholder Proposal Submitted by
James M. DiehL.

Dear Sir or Madam,

i (Proponent) refer to my letter dated January 6, 2009 (the January 6
Letter) which I requested the Staff of the Division of Corporation Finance (the
Staff) of the Securities and Exchange Commission (the Commission) to reject
Con-way Inc., a Delaware corporation (the Company) request to omit the
submitted Shareholder Proposal (the Proposal) from the Company's Proxy
Materials, to be distributed by the Company in connection with its 2009 annual
meeting of shareholders.

This letter is in response to Daniel E. Stoller's letter dated January 12,2009
(Counsel's January 12 Letter) and has been submitted to supplement the
Jan11ary 6 Letter

In accordance with Staff Legal Bulletin No. 14D (November 7, 2008), i am
e-mailng this letter to the Staff. A copy of this submission is being sent
simultaneously to the Company, and its CounseL, Daniel E. Stoller. (Counsel)

i. Introduction and Response

a) The Company, through counsel suggested in his January 12 Letter that
providing the Staff with the 31 attachments (the Attachments) and placing it on

*** FISMA & OMB Memorandum M-07-16 *** 



¡Office of Chief Counsel 
January 21,2009 

the public record was a flagrant misuse of the Rule 14a-8 process. 
 (page 2, 
paragraph 1) My January 6 letter 
 (page 7) clearly outlined the need to include
the Attachment, in order to defend the Proposal and its Supporting Statement 
against baseless allegations that Counsel made in the December 9 letter and 
place on the public record. 

It is the Proponent's position that the Shareholder Proposal before the
 
Commission is accurate, valid, and worthy to be included in the Company's
 
Proxy Materials and the submitted Attachments provide support to dismiss 
Counsel's allegations contained in his December 9 letter. 

B) Counsel's January 12 
 letter stated 

"each of the Proponent's grievances has been carefully reviewed by the 
Company's management and/or Audit Committee of the Board of 
Directors, with the assistance of outside counsel as'warranted. And "The 
Company repeatedly has responded to the Proponent's allegation." 
(page 2, paragraph 2) 

Counsel's statement is vague and provides no substantive details to show 
that the Board's investigation of Eb Schmoller was anything more than a Star' 
Chamber inquiry. The January 6, letter and attachments, particularly the details 
discussing the Company's disclosure that the investigators, (the Board) and their 
target, (Mr. Schmoller) had a working relationship with the same law firm. That is 
a factual admission by the Company. Additionally, in 
 each of the responses that 
the Company has made to the Proponent since their Board conducted their 
investigation, the Company has consistently refused to provide substantive 
details of the Board's investigation of Mr. Schmoller. 

Again, the Company generated documents that i submitted to the 
Commission with my January 9 letter provides credible 
 evidence that refutes 
Counsel's position on this point. 

c) Counsel'sDecember 9 
 letter under, "ii Bases (sic) for Excluding the 
Proposal" and again in Counsel's January 12 letter claims that the Proposal 
deals with matters of the Company's ordinary business. Specifically on page 2, 
paragraph 3 of Counsel'sJanuary 12 
 letter it states, 

"the Proposal deals with matters relating to the conduct of the 
Company's ordinary business operations and (ii) in violation of Rule 14a
8(i) (3), the Proposal included numerous materially false and misleading 
statements and is vague and indefinite in substantial part and thus 
materially false and misleading, all in violation of Rule 14a-9." 

Counsel continues to assert that Proposal included numerous materially 
false and misleading statements, however, Counsel fails to cite credibly sources 
or documents to prove that the Proposal does in fact contain "materially false 
and misleading statements." These are the same allegations that Counsel made 
in his December 9 letter, which i disputed, point by point in my January 6 letter. 

Page 2
 



January 21, 2009I Office of Chief Counsel

D) Counsel's January 12 Letter, Counsel claims that the Attachments to 
my January 6 Letter "demonstrate the pervasive nature of the 
inaccurate allegations made therein. Counsel cites two examples on 
pages 2 and 3. 

cited referenced may January 6 letter (page 6,The first example Counsel 


VIII (c) claim that Jennifer Pileggi. the Company's Senior Vice President and 
General Counsel was evasive in answering a question regarding Mr. Schmoller's 
relationship with the law firm of Morrison & Foerster, LLP as detailed in the
 

transcripts of the 2008 Annual shareholders meeting. 

Furthermore, in an argument to the Staff. Counsel stated, 

"In fact. Attachment 16 to the Proponent's Letter (at page 13) shows Ms. 
Pileggi's clear response to the Proponent." What Counsel avoids pointing 
out that Ms. Pileggi avoided the direct question regarding Mr. Schmoller 
business relationship with Morrison & Foerster.
 

The 2008 annual meeting transcripts provide the most accurate, unbiased 
and comprehensive account of the question asked of Ms. Pileggi. and Ms. 
Pileggi's answer. i respectfully ask that the Staff rely on the Company transcripts 
as they evaluate Counsel's version of Ms. Pileggi statement. 

"e) My January 6, 2009 (page 3) under: III. (B) Rule 14a-8, Rule Release No. 34
40018; IC-23200; File No. S7-25-97, provided a more comprehensive account of
 
Commission's Rule Release No. 34-40018, that Counsel cited in his December 9
 
Letter. i wil rely on the Staff's experience and judgment in evaluating the
 

this Proposal being included with the Company's Proxyappropriateness of 


Materials. 

F) Counsel's January 12 Letter under. ILL (page 4) cites two examples that
 
Counsel and Company believe contains numerous mischaracterizations and
 
misstatements.
 

I. "The Proponent. however, continues to dwell on the statement from the
 

2005 annual meeting made by the Company's Chairman of the Board, 
Keith Kennedy, characterizing the payment to Mr. Schmoller a 'stay pay' 
instead of 'severance pay'." 

The Proponent's does dwell on Chairman Kennedy declaration that he 
entered into an agreement that paid Mr. Schmoller stay pay. This not a 
misspoken technical term that Chairman Kennedy made. Chairman Kennedy 
and the Company's general counsel has continued, for three subsequent years 
to maintain this payment was stay pay. Counsel fails to concede that as 
recently as the 2008 annual meeting, Chairman Kennedy and Ms. Pileggi 
continued to call the payment to Mr. Schmoller "stay pay." 
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Neither I, nor the Company disputes the 2005 Proxy statement dèscribes 
the payment as "severance." What is in dispute is the rationale for Chairman 
Kennedy and Ms. Pileggi to continue to describe the payment. in there own 
recorded words, as "stay pay." The 2005 and 2008 annual meeting transcripts 
are irrefutable. 

II. Company and Counsel continues to maintain, without factual foundation 
whatsoever, that the question regarding the backdating of options was 
designed to falsely imply, that the Company's executives and directors 
engaged in improper backdating of options, despite receiving a detailed 

letter (page 18), which alsoexplanation in the Proponent's January 6 

included the 2007 annual meeting transcripts (Attachment 15), where the 
original backdating issue was first discussed. 

G) Counsel informed the Commission that the "Proponent knows, no time limitations 
has been applied to the Proponent, who has been given the opportunity to ask multiple 
questions at each shareholders' meeting he has attended." 

As previously detailed, and supported with documents, the Company has 
consistently failed to answer questions submitted in writing by the Proponent in 
recent years. Given that fact, the annual meeting provides the only opportunity 

receive answers from the Company. During the 2008 annual meetingto hope to 

Chairman Kennedy did permitted more time to submit my questions than the 
rules permit. During the 2005, 2006 and 2007 annual meetings, I restricted my 
questions in order abide by the two-minute rule, although the exact length time 
that I spoke is unknown to me. 

Regardless, Chairman Kennedy announces during each annual meeting 
that. "In order to ensure fair treatment to all share owners, our meeting rules 
provide the question or comments wil be limited to two minutes for each 
speaker." (2008 annual meeting transcripts) 

Conclusion 

As mentioned in my January 6 Letter, Company generated documents, 
such as regulatory filngs, annual meeting transcripts and other Company 
documents are appropriate materials to examine, and provide the most 
complete account of past actions. 

I respectfully request that the Staff reject the Company's request to omit 

and permit my Proposal to be included in the Company's 2009 proxy materials. 

I also request that the Staff e-mail a copy of its response to this letter to the 
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undersigned at  and to the Company at pileqqi.ennifer~con-
wav.com and to Company's Counsel at daniel.stoller~skadden.com

I want to thank the Staff again for your time and efforts in addressing this
issue on behalf of all Con-way Inc. shareholders. If the Staff has any questions
regarding my response, please do not hesitate to contact me at (407) 383-9320,

or at  

Sincerely,

James M. Diehl

cc: Jennifer W. Pileggi, Esq., Senior Vice President, General Counsel and

Secretary, Con-way Inc.

Daniel E. Stoller, Esq. Skadden, Arps, Slate Meagher & Flom LLP
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