
(i UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

WASHINGTON, D.C. 20549-3010

DIVISION OF
CORPORATION FINANCE

March 4, 2009

Zsolt K. Besskó
Executive Vice President,
General Counsel & Secreta
Guaranty Bancorp
1331 Seventeenth Street, Suite 300
Denver, CO 80202

Re: Guaranty Bancorp

Incoming letter dated Januar 6, 2009

Dear Mr. Besskó:

This is in response to your letter dated January 6, 2009 concerng the shareholder
proposal submitted to Guaranty Bancorp by Gerald R. Arstrong. Our response is

attached to the enclosed photocopy of your correspondence. By doing this, we avoid
having to recite or sumarze the facts set forth in the correspondence. Copies of all of
the correspondence also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion ofthe Division's informal procedures regarding shareholder
proposals.

Sincerely,

 
. Heather L. Maples
Senior Special Counsel

Enclosures

cc: Gerald R. Arstrong

 
 *** FISMA & OMB Memorandum M-07-16 *** 



March 4, 2009

Response of the Office of Chief Counsel
Division of Corporation Finance

Re: Guaranty Bancorp

Incoming letter dated Januar 6, 2009

The proposal requests that the board imediately engage the services of an
independent professional advisoryfirm to develop a strategy, including possible
liquidation, that wil enhance shareholder value.

There appears to be some basis for your view that Guaranty Bancorp may exclude
the proposal under rule 14a-8(i)(7), as relating to Guaranty Bancorp's ordinar business
operations. We note that the proposal appears to relate to both extraordinar transactions
and non-extraordinar transactions. Accordingly, we will not recommend enforcement
action to the Commission if Guaranty Bancorp omits the proposal from its proxy
materials in reliance on rue 14a-8(i)(7). In reaching this position, we have not found it
necessar to address the alternative basis for omission upon which Guaranty Bancorp
relies.

Sincerely,  
Jay Knight
Attorney-Adviser



DIVISION OF CORPORATION FINANCE 
INFORM PROCEDURES REGARING SHAREHOLDER PROPOSALS
 

The Division of Corporation Finance believes that its responsibility with respect to 
matters arising under Rule 14a-8 (17 CFR 240. 


14a-8), as with other matters under the 
 proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions 
and to determine, initially, whether or not it may be appropriate in a paricular matter to 
recommend enforcement action to the Commission. In connection with a shareholder proposal 
under Rule 14a-8, the Division's staff considers the information furnished to it by the Company 
in support of its intention to exclude the proposals from the Company's proxy materials, as well 
as any information furnished by the proponent or the proponent's representative. 

Although Rule 14a-8(k) does not require any communications from shareholders to the 
Commission's s,taff, the staffwil always consider information concerning alleged violations of 
the statutes administered by the Commission, including argument as to whether or not activities 
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff 
of such information, however, should not be constred as changing the staff s informal 
procedures and proxy review into a formal or adversar procedure. 

It is important to note that the staffs and Commission's no-action responses to 
Rule 14a-8G) submissions reflect only informal views. The determinations reached in these no
action letters do not and canot adjudicate the merits of a company's position with respect to the 
proposal. Only 
 a cour such as a u.s. District Court can decide whether a company is obligated 
to include shareholder proposals in its proxy materials. Accordingly a discretionary 
determination not to recommend or take Commission enforcement action, does not preclude a 
proponent, or any shareholder of a company, from pursuing any rights he or she may have against 
the company in court, should the management omit the proposal from the company's proxy 
materiaL. 



O.GUAR BANCORP
 

Securities Exchange Act of 1934/Rule 14a-8 

Januar 6,2009
 

Securties and Exchange Commssion 
Division of Corporation Finance 
Offce of Chief Counsel 
100 F Street, N.E. 
~ashington, D.C. 20549 

Re: Guaranty Bancorp - Omission
 
of Shareholder Proposal Pursuant to Rule 14a-8 

Ladies and Gentlemen: 

This letter is submitted by Guaranty Bancorp pursuant to
 
Rule 14a-8G) with respect to a proposal submitted for inclusion in the Company's
proxy materials for its 2009 annual meeting of stockholders by Gerald R. 
Arstrong. The Proposal and the accompanyig Supporting Statement are
 
attached as Annex A. 

The Company believes. that the Proposal may be omitted frorn the 
Proxy Materials because: 

(1) The Proposal deals with matters relating to the ordiar business

operations of the Company and is excludable pursuant to Rule 14a
8(i)(7); and 

(2) The Proposal contas materialy false and misleading statements in 
Rule 14a-9 and Ru1e 14a-8(i)(3).violation of 


In accordance with Rule 14a-8(j, the Company hereby gives notice of 
its intention to omit the Proposal and Supportng Statement from the Proxy 
Materials and hereby respectflly requests that the sta of the Division of


indicate that itCorporation Finance of the Securities and Exchange Commssion 


wil not recommend enforcement action to the Commssion if the Company so omits 
the Proposal and Supportg Statement. 

This letter constitutes the Company's statement of the reasons why it 
deems ths omission to be proper. Pusuant to Staf Legal Bulletin No. 14D 
(November 7,2008), we are submittg ths lettr, includig the Proposal and
 
Supportig Statement, as attchments to our emai to .
 
shareholderproposalsasec.gov. It is our understadig that fig six paper copies


when submittg requests for no-actionpursuant Ru1e 14a-8(j is not necessar 


relief by emai. 

1331 Seventeenth Street . Suite 300 . Denver, Colorado 80202 . ww.gbnk.com 



-2-Securities and Exchange Commission 
Janaury 6, 2009 

The Proposal 

The Proposal reads: 

"Resolution: 

That the shareholders of GUARTY BANCORP request its 
Boar~ of Directors to imediately engage the services of an 
independent professional advisory firm that has no past afilation
 

with Guaranty Bancorp or its Directors, to develop a strategy, 
including possible liquidation, that wi enhance the shareholder 
value of Guaranty Bancorp." 

Grounds for Omission 

(1) The Proposal deals with matters relating to the ordinary business operations
 
of the Company 

Rule 14a-8(i)(7) alows a company to exclude a shareholder proposal 
that deals with a matter relatig to a company's ordinar business operations. The 
Sta has repeatedly permtted companies to exclude stockholder proposals 
requestig that a company retan an advisory fim to consider potential 
transactions that implicate both extaordinar and non-extaordinar transactions .
because non-extaordiar transactions are ordinar business matters. Because 
the Proposal implicates non-extraordinar transactions, it is excludable under Rule 
,14a -8 (i)(7). 

The Proposal requires the Board of Directors "to engage a professional 
advisory fi to "to develop a strategy, including possible liquidation, that wi
 

enhance the shareholder value of Guaranty Bancorp."(emphasis added.) Although 
the Proposal briefly mentions a liquidation of the Company, neither the Proposal 

liquidation ornor the Supporting Statement focuses on the merits of a potential 


any other exaordinar.corporate transaction. The Board could maxize 
shareholder value through any number of actions short of an extaordiar
 

corporate transaction. The Proposal and Supportig Statement, however, broadly 
encompass both extraordinar business transactions and ordinar business 
operations, includig long-:term strategic goals of the Company. Decidig which 
strategic alternatives to pursue to maxize shareholder value is a routie 
corporate matter.
 

With respect to stockholder proposals relatig to the engagement of 
an investment ban or professional advisory fi, the Sta has distigushed
 

between proposals that refer to a specifc extaordiar transaction and proposals 
that a company obta more general strategic advice. The Staf hasthat request 


under Ru1e 14a-8(i)(7) and permttedconsistently granted no-action relief 


companes to exclude proposals calg for them to reta thd par advisors to
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evaluate strategic alternatives, even when some of the proposed strategic 
alternatives may involve extaordinar transactions. 

Most recently in Fifth Thrd Bancorp, S,EC No-Action Lettr (Januar
 

17, 2007), the Staf permtted the exclusion of a proposal with substantively simlar 
language to the Proposal. The proposal there requested that the board of directors 
"imediately engage the services of a nationaly recogned investment bang

enhance shareholder 
value including but not liited to a merger or outrght sale." The Sta concluded 
that "the proposal appears to relate to both extaordinar transactions and non

firm to propose and evaluate strategic alternatives that could 


extaordiar transactions." Id. See, also, Commercil National Finace
 

Corporation, SEC No-Action Letter (March 20,2006) (proposal to reta an
 

investment bankig firm to explore al strategic altematives to maxiz 
shareholder value such as a sale or a merger of the company related to both 
extaordinar transactions and non-extraordinar transactions and was
 
excludable); Deckars Outdoor Corporation, SEC No-Action Letter (March 20,2006) 
(proposal to immediately engage the servces of an investment bang firm to
evaluate the altematives that could enhance shareholder value including but not 
limited to a merger or outrght sale related to both exaordinar transactions and 
non-extaordinar transactions and was excludable); First Charter Corporation, SEe 
No-Action Letter (Januar 18, 2005) (proposal to appoint a commttee of 
independent, non-management directors to explore strategic alternatives for 
maxing shareholder value, including the sale of the corporation related to both 
extraordiar transactions and non-exaordiar transactions and was
 
excludable); BKF Capital Group, SEC No-Action Letter (Februar 27,2004) (proposal
 

to engage an investment bankig firm to evaluate altematives to maxiz 
shareholder value, including a sale of the company related to both extaordiar 
transactions and non-extaordinar transactions and was excludable); Lancer
 

Corporatipn, SEC No-Action Letter (March 13, 2002) (proposal to retain an
and to exploreinvestment ban to develop a valuation of the company's shares 

strategic alternatives to maxe shareholder value appeared to be diected at the 
company's generalbusiness.strategies and operations and was excludable); Sears 
Roebuck and Co., SEC No-Action Letter (Februar 7,2000) (proposal requestig the
 

company to hie a investment baner to arange for the sale of al or pars of the 
company appeared to relate in par to non-exaordiar transactions and was 
excludable); NACCO Industres, SEC No-Action Letter (March 29,2000) (proposal to 
reta an investment baner to explore al alternatives to enhance the value of the 
company, includig but not lited to a possible sale, merger or other trà.saction 

for any or al assets of the company appeared to relate in part to non-extaordiar 
transactions and was excludable). 

In a few instances, the Sta has denied the exclusion under Rule 
14a-8(i)(7) of cert proposals that on the surace appeared to address both 
ordinar and extaordiar courses of action. Those cases are distiguished from
 

the Proposal presented to the Company, however, because the Staf found that
 

those proposals, when read together with their supportg statements, clearly 
focused on extaordiar business transactions. See, e.g., Temple-Inland) Inc., SEC
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No-Action Letter (Februar 24, 1998) (findig that the proposal and its supportg 
statement focused on possible extraordinar business transactions); First Frnklin 
Corporation, SEe No-Action Letter (Februar 22, 2006) (findig that a proposal to
 

engage the servces of an investment bang fi to evaluate alternatives to 
enhance shareholder value and to take al necessar steps to actively seek a sale or 
merger was not properly excludable). 

The instat Proposal does not focus on any single extaordiar 
transaction. The Proposal mentions "liquidation" as a possible strtegic option for 
the Company but does not go on to discuss the potential merits of liquidation or 
any other specifc extaordinar transacton. Instead, the Supportg Statement 
relating to the Proposal focuses alost entiely on the Proponent's general 
dissatisfaction with the Company's overal financial performance, management's 
performance and return to shareholders. Such matters relate priary to ordinar 

business operations. In contrast, in First Franklin Corporation, for example, the 
supportng statement primary focused on providing support for the shareholder's 
belief that "First Franklin (was) in declie and (was) unlikely to get stronger without 
mergig or being sold . . . ." and cited a varety of financial data to support this 
contention. In addition, the proposal specifcaly requested that the board take "all

First Frann."other steps necessar to actively seek a.sale or merger of 


Excluding the Proposal is consistent with the.guidance the 
Commission has provided regarding the purpose and application ofRu1e 14a-8(i)(7): 

"The general underlyig policy of this exclusion is 
consistent with the policy of rnoststate corporate laws: to confire the 
resolution of ordinar business problems to management and the 
board of directors, since it is impracticable for shareholders to decide 
how to solve such problems at an anual shareholder meetig. 

The policy underlyig the ordiar business exclusion
 

rests on two central considerations. The first relates to the subject 
matter of the proposal. Cert tasks are so fundamenta to 
management's abilty to ru the Company on a day-to-day basis that 

. they could not, as a practical matter, be subject to director and 
shareholder oversight. . .. The second relates to the degree to which
 

the proposal seeks to 'micromanage' the Company by probing too 
deeply into matters of a complex nature upon which shareholders, as 

judgment."a group, would not be in a position to make an informed 


Release No. 34-40018 (May 21, 1998). 

In light of ths policy, the laws of the Company's state of 
incorporation, Delaware, may be useful in determg how the ordiar business 
exception should apply to a parcular company. Release No. 34-40018 (May 21, 

the Delaware General Corporate Law provides that "the1998). Section 141(a) of 


business and afais of every corporation organed under ths chapter shal be 
managed by or under the diection of a board of diectors, except as may be 
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otherwse provided in ths chapter or in its certcate of incorporation." Neither the 
Company's certcate of incorporation nor its by-laws lit the power of the 
Company's management to conduct its ordinar business under the supervsion of 
the board of directors. In fact, Arcle II, Section 1 of the by-laws of Guaranty

Bancorp states that the "the business and afais of the Corporation shal be
 
managed by or under the direction of a Board of Directors."
 

Deciding which strategic altematives to pursue to max 
shareholder value is clearly a routie. matter incident to the Board's managerial 
powers under Delaware law. Consistent with the guidance set fort in Release No. 
34-40018, Delaware General Corporate Ldw's broad grant of authority to boards of 
directors and management, and the Staf precedents set forth below, the Company 
believes that the Proposal is excludable because it concems the engagement of a 

. professional advisoiy firm to provide general advice and does not address a specifc 
extraordinar transaction. 

(2) The Proposal contains materilly false and misleading statements in violation

of Rule 14a-9 

Rule 14a-8(i)(3) provides that a company may omit a stockholder
 
proposal from its proxy materials if "the proposal or supportng statement is
 
contrar to any of the Commission's proxy rules, including Ru1e 14a-9, which
 

prohibits materially false or misleading statements in proxy materials." As 
described below; (a) the Supportig Statement contans material statements that 
inaccurately impugns the Company's character and reputation without factual
 
basis and (b) the Proposal, and Supportg Statement conta statements that are'
 
misleadig on account of being vague and indefinite. 

(a) Impugns Character and Reputation
 

The Supportig Statement contas material statements that 
reputation without factualinaccurately impugn the Company's character and. 


foundation. According to Note (b) to Rule 14a-9, a statement that impugns
foundation is misleadig with thecharacter or reputation without factual 


meang of the rule. Unfounded assertons and inflamatory statements 
representig a shareholder's unsubstatiated personal opinion have been routiely
 

excluded under Rule 14a-8(i)(3) and its predecessor. See, e.g., Parkvale Financil 
Corporation, SEC No-Action Letter (July 30, 1999) (statement that "management's 
poor judgment has been exposed" excludable under Rule 14a-8(i)(3)). In the 
Proponent's Supportg Statement, the Proponent impugns the Company's
 
character and reputation by (1) statig that he "with embarassment' admits to 
owning shares of the Company which he describes (Cas being among the worst

last year was
 
"wrongfy omitted from the proxy; (3) states that he "believes' that the directors
 
investments he has ever made"; (2) clais a simar proposal 


and management are unable to create reasonable eargs and dividends for
 
so"; (4) refers to the currentshareholders because they are incapable of doing 


diectors and management as havig "unattentive ways"; 
 (5) impugns the character 
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of the Chaian of the Company by notig that the exclusive fiancial advisor to 
the Company is a business affiiated with the Chairman and clais that since no 
fees were paid by the Company to that business, ''we paid nothing- we got
nothg"; and (6) furter impugns the character of the Chaian and the Company 
by statig "What is going 
 on? A director resigned and apparently refused to sign the 
10-K report. Our chaian refused to say why in the last anual meeting." 

The first, thd and four of these statements are unfounded 
assertons and inamatory statements expressing the shareholder's 
unsubstatiated personal opinons regarding the Company's fiancial performance
 

and the abilties of the Company's directors and, managemc:nt. The second, fifth 
and six of these statements are mischaracteriations of the Company's past
 

the shareholder and include groundless and unsupported alegationsdealgs with 


of corporate wrongdoing. Thus, these statements al impugn the Company's 
management without factual foundation and are therefore al false and misleading 
in violation of Rule 14a-9. 

(b) Vague and Indefinite
 

that are misleading onThe Proposal also contains statements 


vague and indefinite. The Staf has interpreted Rule 14a-8(i)(3)account of being 


and Rule 14a-9 to mean that vage and indefiite stockholder proposals may be
 

omitted from a company's proxy materials if "neither the stockholders voting on the 
proposal, nor the company in implementig the proposal (if adopted), would be able 
to determie with any reasonable certnty exactly what actions or measures the
 

proposal requires." Staff Legal Bulletin 14B (Sept. 15,2004). 

A proposal is suffcientl vague and indefinte to be omitted from a
 

company and its stockholders could interpret 
the proposal diferently, such that, "any action ultiately taen by the company 
company's proxy materials where a 


upon implementation of the proposal could be signcantly diferent from the
 

actions envisioned by the stockholders votig on the proposal." Fuqua Industries,
 

Inc., SEC No-Action Letter (Mar. 12, 1991). 

The Proposal simply asks to imediately engage an independent 
professional advisory fi"to develop a strategy, includig possible liquidation, that
 

wi enhance the shareholder value of Guaranty Bancorp.'" The Proposal does not 
elaborate on the exact "strategy that the advisory firm should assist the 'C9mpany 
with. The stated goal of the advice - "to. enhance shareholder value" - is a vague and 
ambiguous objective which, without furter elaboration, is open to multiple 
interpretations. 

Because the Proposal fais to defie or adequately explai cert of
 

its critical terms and is open to multiple interpretations, the stockholders wi not 
know what they are votig for and the Board of Directors wil not know how to' 
implement the Proposal if the stockholders approve it. For these reasons, we 
believe that the Proposal is materialy false and misleadig with the' meang of 
Rule 14a-9 because it is inerently vague and indefiite. Accordigly, we believe 



. Securities and Exchange Commssion -7-
Janaury 6,2009 

that the Proposal may be omitted from the Proxy Materials pursuant to Rule 14a
8 (3).(i) 

Conclusion 

In accordance with Rule 14a-8ü), the Company is contemporaneously 
notig the Proponent, by copy of ths letter, including Annex A, of its intention to 
omit the Proposal from its Proxy Materials. 

The Company anticipates that it wi mai its defintive Proxy 
Materials to stockholders on or about March 30, 2009, which is more than 80 
calendar days from the date hereof. 

The Company hereby respectflly requests that the Staf indicate that 
it wil not recommend enforcement action to the Commission if the Proposal and 
Supportig Statement are excluded from the Company's Proxy Materials for the 
reasons set forth above. 

If you have any questions regarding this request, or need any 
additional information, please telephone the undersigned at 303-312-3178. 

Please acknowledge receipt of this letter by reply emai. 

Very trly yours,
j 

~ 

Zsolt K. Besskó 
Executive Vice President, General 
Counsel & Secreta 



ANNEX A
 

The Proposal and Supportng Statement
 



r.
 

910 Sixteenth Street, No. 412
 
Denver, Colorado 80202-2917
 
November 24, 2008 

flECEN . 
GUARANTY BANCORP 
Attention: Zsolt K. Bessko, Secretary 

DATE; t ¡-ó1&~()g
..........~ 

1331 Seventeenth Street, Suite 300 
Denver, Colorado 80202 

Greetings 

Pursuant to Rule X-14 of the Securities and Exchange Commission, this
 
letter is formal notice to the management of GUARANTY BANCORP, at the 
coming annual meeting in 2009, I, Gerald R. Armstrong, a shareholder for

more than one year and the ,owner of in excess of $2,000.00 worth of voting
stock, 3,600 shares in my own name and 8,000 shares in retirement accounts,
and are shares which I, intend to own for all of my life, will cause to be . 
introduced from the floor of the meeti ng, the attached resol uti on. 

I wil be pleased tó withdraw the resolution is sufficient action is taken
and supported by the board of directors. 

I ask that, if management intends to oppose this resolution, my name,
 
address, and telephone number--Gerald R. Armstrong, 910 Sixteenth 
Street, No. 412; Denver, Colorado; 8020i-2917; 303-355-1199; together

with the number of shares owned by me as recorded on the stock ledgers
of the corporation, be, printed in the proxy statement, together with the 
text of the resolution and the statement of reasons for introduction. i
 
also ask that the substance of the resolution be included in the notice
 
of the annual meeting and on management's form of proxy.
 

Yours for "Dividends and Democracy,"
 

~~~~Older
 
Certified Mail No. 7008 1140 0004 5103 8206
 



RESOLUTION 

That the ,shareholders. of GUARANTY BANCORP request its Board of Directors
to immediately engage the. services of. an independent professional advisory
firm that has no past 'affiliation with Guaranty Bancorp or its Directors, to 
develop a strategy, including possible liquidation, that wil enhance the

shareholder value of Guaranty Bancorp. 

STATEMENT 

The proponent is a professional investor and with embarrassment admits to
 
owning shares of IIGuaranty,1I previously "Centennial Bank Holdings" which 
he describes as being among the worst investments he has ever made.
 

A year ago, he intr.oduced a similar proposal which management wrongfully
 
omitted from the pro,xy statement, then presented it as an amendment, which
 
was followed by a correction to .the amendment.
 

He believes that the directors and management are Ünable to create reasonable
 
earnings and d.vidends for shareholders because they are incapable of doing
 
so. He believes, too, that current directors and members of management have
 
purchased shares without being fully aware of their own unattentive ways. 

The proxy statement for last year1s meeting notes that a business of John
Eggemeyer, the Chairman, is engaged as the exclusive financial advisor to
the Company. It also states that in 2007,. no fees were paid this company. 
We get what we pay for, --we paid nothing, -- we got nothing. Therefore,
 
the revision to the proposal requiring the selection of ån "independentll
 
advisory firm with no past affilation to Guaranty.
 

As this proposal is being prepared, the market price of $1.49 per share was
 
a new low--Iess than a third of the market price of $4.63 when the proposal

for last year's meeting was being prepared and faraway from the price of 
$9.84, the previous year's high.
 

ARE SHAREHOLDERS BEING REALISTIC OR SENTIMENTAL IN CONTINUING 
THE I R I NVESTMENT AT GUARANTY? 

Shareholders are encouraged to vote "FORII this proposal for the following 
reasons: 

,--the current board of directors and management have continued to fail in
 
generating sustainable earnings and revenue momentum, 

--earnings are not present and cannot be taxed by federal and state
governments (is Guaranty in business to create tax credits?) 

--declining earnings prevent any form of dividend, and, 

--the current return on'. 
 equity , return on assets, and efficiency ratios 
are less tl)an those of "peerll banks.
 

What is going on? A director resigned and apparently refused to sign the
10-K report. Our chairman refused to say why in the last annual meeting. 

If you agree that the faltering direction of our investment should be changed,

please join' me in voting "FOR" this proposaL 

Thank you. 
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