
 

UNITED STATES
 
SECURITIES AND EXCHANGE COMMISSION
 

WASHINGTON, D.C. 20549-3010
 

DIVISION OF 
CORPORATION FINANCE 

Februar 17,2009
 

Andrew A. Gerber 
Hunton & Willams LLP 
Bank of America Plaza 
Suite 3500 
101 South Tryon Street 
Charlotte, NC 28280 

Re: Ban of America Corporation 
Incoming letter dated December 29, 2008 

Dear Mr. Gerber:
 

This is in response to your letter dated December 29, 2008 concerning the 
shareholder proposal submitted to Ban of America by the AFL-CIO Reserve Fund. We 
also have received a letter from the proponent dated Januar 29,2009. Our response is 
attached to the enclosed photocopy of 
 your correspondence. By doing this, we avoid 
having to recite or sumarze the facts set fort in the correspondence. Copies of all of 
the correspondence also wil be provided to the proponent. 

In connection with this matter, your attention is directed to the enclosure, which 
sets forth a brief discussion of 
 the Division's informal procedures regarding shareholder 
proposals. 

Sincerely, 

Heather L. Maples 
Senior Special Counsel 

Enclosures 

cc: Robert E. McGarrah, Jr.
 

Counsel, Office of Investment
 
AFL-CIO Reserve Fund
 
815 Sixteenth Street, N.W.
 
Washington, DC 20006
 



 

Februar 17, 2009
 

Response of the Office of Chief Counsel 
Division of Corporation Finance 

Re: Ban of America Corporation 
Incoming letter dated December 29,2008 

The proposal urges the board of directors to adopt principles for health care 
reform based upon principles specified in the proposaL. 

We are unable to concur in your view that Ban of America may exclude the 
proposal under rule 14a-8(i)(7). Accordingly, we do not believe that Ban of America 
may omit the proposal from its proxy materials in reliance on rule 14a-8(i)(7). 

Sincerely, 

Matt S. McNair 
Attorney-Adviser 



DIVISION OF CORPORATION FINANCE
 
INFORMAL PROCEDURES REGARING SHARHOLDER PROPOSALS
 

The Division of Corporation Finance believes that its responsibility with respect to 
matters arising under Rule 14a-8 (17 CFR 240. 
 14a-8J, as with other matters under the proxy 
rules, is to aid those who must comply with the rule by offering informal advice and suggestions 
and to determine, initially, whether or not it may be appropriate in a particular matter to 
recommend enforcement action to the Commission. In connection with a shareholder proposal 
under Rule 14a-8, the Division's staff considers the information furnished to it by the Company 
in support of 
 its intention to exclude the proposals from the Company's proxy materials, as well 
as any information fuished by the proponent or the proponent's representative. 

Although Rule 14a-8(k) does not require any communications from shareholders to the 
Commission's staff, the staff 
 wil always consider information co.ncerning alleged violations of 
the statutes admini.stered by the Commission, including arguent as to whether or not activities 
proposed to be taken would be violative ofthe statute or rule involved. The receipt by the staff 
of such information, however, should not be constred as changing the staffs informal
 

procedures and proxy review into a formal or adversar procedure. 

It is important to note that the staffs and Commission's no-action responses to 
Rule 14a-8G) submissions reflect only informal views. The determinations reached in these no
action letters do not and canot adjudicate the merits of a company's position with respect to the 
proposaL. Only a court such as a U.S. Distrct Court can decide whether a company is obligated 
to include shareholder proposals in its proxy materials. Accordingly 
 a discretionar 

. determination not to recommend or take Commission enforcement action, does not preclude a 
proponent, or any shareholder of a company, from pursuing any rights he or she may have against 
the company in cour, should the management omit the proposal from the company's proxy 
materiaL. 



American Federation of Labor and Congress of Industrial Organiations
 
EXECUTVE COUNCIL 

815 Sixteenth Street, NW. 
Washington, D.C. 2006 

JOHN J. SWEENEY 
PRESIDENT 

RICHARD L TRUMKA 
SECRETARY-TREASURER 

ARLENE HOLT BAKER 
EXECUTIVE VICE PRESIDENT 

(202) 637.5000 
ww.aflcio.org Gerald W. McEntee 

Michael Gooin 
Elizabeth Bunn 
Joseph J. Hunt 

Michael Sacco 
Willam lucy 

Michael J. Sullvan 
Clyde Rivers 

Frank Hurt 
Robert A. Scardelletti 
Harold Schaitberger 
Cecl Roberts 

Patnçia Fnend 
R. Thmas Buffenbarger 
Edwin D. Hil 
Willam Burrus 

Leo W. Gerard 
John Gage 

Ron Gettelfinger 
Wiliam H. Young 

James Willams 
Vincent Giblin 

John J. Flynn 
Willam Hile 

Andrea E. Brooks 
laura Rico 

James C. Uttre 
Mar H. Ayers 
Randi Weingarten 

Larry Cohen 
Robbie Sparks 
Alan Rosenberg 
Ann Converso, R.N. 
Matthew Loeb 

Warren George 
Nancy Wohlforth 
Cap!. John Prater 
Richard P. Hughes Jr. 
Jil levy 

Gregory J. Junemann 
Paul C. Thompson 
Rose Ann DeMoro 
Fred Redmond 

Januar 29,2009 

Offce of Chief Counsel
 

Division of Corporation Finance
 
Securities and Exchange Commission
 
100 F Street, NE
 
Washington, DC 20549
 

By Email: shareholderproposais~sec.gov 

Re: Bank of America Corporation's Request to Exclude Proposal 
Submitted by the AFL-CIO Reserve Fund 

Dear Sir/Madam: 

This letter is submitted in response to the claim of 
 Bank of America Corporation (the 
"Corporation"); by letter dated December 29,2008 that it may exclude the shareholder proposal 

the AFL-CIO Reserve Fund (the "Proponent") from its 2009 proxy materials.(the "Proposal") of 


I. Introduction
 

Proponent's shareholder proposal to the Corporation urges: 

the Board of Directors to adopt principles for health care reform based upon 
principles reported by the Institute of Medicine: 

1. Health care coverage should be universaL.
 

2. Health care coverage should be continuous.
 

3. Health care coverage should be affordable to individuals and families. 
4. The health insurance strategy should be affordable and sustainable for society. 
5. Health insurance should enhance health and well being by promoting access to high
 

quality care that is effective, efficient, safe, timely, patient-centered, and equitable. 

The Corporation argues that the Proposal is excludable because it "deals with a matter 
relating to the ordinary business 
 of a company." (Rule 14a-8(i)(7)). Citing Exchange Act Release 
No. 34-40018 (May 21, 1998), the Corporation wrongly contends that the Proposal would 
require the Corporation to 

~"'3
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adopt the specific principles of health care reform that ,the Proponent supports 
and that impose standards on health care coverage and health insurance (provided 
by the Corporation J. 

Contrary to the Corporation's assertions, the Proposal raises a significant social policy 
issue that that by its very nature transcends ''the day-to-day business matters" of 
 the Corporation. 
(Exchange Act Release No. 34-40018, May 21, 1998). Moreover, the Proposal in no way 
imposes standards on the Corporation's health insurance plans. General Motors Corporation, 
2008 SEC No-Act. LEXIS 4 i 9 (March 26, 2008); Exxon Mobil Corporation, 2008 SEC No-
Act. LEXIS 234 (February 25,2008); Xcel Energy, 2008 SEC No-Act. LEXIS 178 (Februar 
15,2008); UST, Inc., 2008 SEC No-Act. LEXIS i 16 (Februar 7,2008); United Technologies 
Corporation. 2008 SEC No-Act. LEXIS 123 (Januar 31,2008); Boeing, 2008 SEC No-Act. 
LEXIS 139 (Februar 5, 2008). Ford Motor Company, 2007 SEC No-Act. LEXIS 296 (March 
1, 2007). 

The Proposal focuses the Corporation on "the public's health," rather than on "an internal 
assessment of the liabilities that the company faces as a result of its operations that may 
adversely affect.. .the public's health." (Staff Legal Bulletin No. 14C (CF), June 28,2005). The 
Proposal is a proper matter for shareholder consideration. Indeed, in 2008, IBM, a leading 
company that in the past successfully sought to exclude shareholder proposals callng for reports 
on health care costs and reform, decided not to do so with a proposal that is virtally identical to 
the Proposal before the Corporation. Instead, IBM wrote to the Proponent and adopted the 
principles for health reform that are contained in the Proposal. i McDonald's, General Electric, 
Peabody Energy, Starbucks, UnitedHealth Group, Kohl's, Target and Verizon are but a few of 
the many companies that have adopted principles for health care reform after receiving the same 
Proposal as the Corporation. 

II The Proposal is not excludable under Rule 14a-8(i)(7) as an ordinary business
 

matter because it focuses on signifcant social policy issues that transcend the day
to-day business matters of the Company. 

A. Health care reform is a significant social policy issue. 

The Commission stated in Exchange Act Release No. 34-40018 that "proposals that 
relate to ordinary business matters but that focus on "sufficiently signficant social policy 
issues... would not be excludable, because the proposals would transcend day-to-day business 
matters. . .." The Proposal before the Corporation is just such a proposal. It urges the Board of 
Directors to adopt principles for health care reform based upon principles reported by the 
nation's leading authority on health care issues, the Institute of Medicine. The Proposal does not 
ask the Corporation to provide any information or reports on its internal operations. Instead, it 
asks the Corporation to focus externally on health care reform as a significant social policy issue 
affecting the Corporation and the public's health. 

Health care reform is, in fact, one of the most important domestic issues in America. 
Public opinion polls by the The Wall Street Journal/ NBC Ntws, the Kaiser Foundation and The 

i Letter from Randy MacDonald, Senior Vice President, Human Resources, IBM Corporation, to Dan Pedrotty, 

Director, AFL-CIO Office ofInvestment, December 12, 2007 (attached). 
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New York Times all document its significance. In the latest Wall Street JournallNBC News poll, 
for example, 52 percent of Americans "say the economy and health care are most important to 
them in choosing a president, compared with 34 percent who cite terrorism and social and moral 
issues. . . That is the reverse of the percentages recorded just before the 2004 election. The poll 
also shows that voters see health care eclipsing the Iraq war for the first time as the issue most 
urgently requiring a new approach."i Moreover, President.;elect Barack Obama has consistently 

3 
described health care reform as a major domestic priority. 


Many businesses now cite health care costs as their biggest economic challenge and the 
Business Roundtable's president, John Castellani, has called health care reform a top priority for 
business and Congressional action. ,,4 The CEOs of Kelly Services and Pitney Bowes, Inc, 
together with GE's Global Health director, called on Congress to enact health care reform.5 
They joined other leading business coalitions, including the National Coalition on Health Care 
and the National Business Group on Health. The latter's membership consists of245 major 
companies, including 60 of the Forte 100.6 Each organization maintains healththat the cost of 


care for business is now greater than it should be and wil continue to rise as long as 47 milion 
Americans who have no health insurance remain without coverage. 

Other leading business organizations have recently announced their support for health 
care reform: Divided We Fail, a coalition of 
 the AAP, the Business Roundtable, the Servce 
Employees International Union (SEIU) and the National Federation ofIndependent Business 
states that it wil "make access to quality, affordable health care and long-term financial security 
top issues in the national political debate.,,7 In addition, Wal-Mar has joined with SEIU callng 

8 
on Congress to enact health care reform. 


Underscoring the signficance of 
 health care reform as a major social policy issue, the 
Americán Cancer Society has taken the unprecedented step of 
 redirecting its entire $15 
milion adverising budget "to the consequences of inadequate health care coverage" in the 

9 
United States. 


2 The Wall Street Journal, December 4,2007, p. AI.
3 The Offce of the President-elect, "The Obama-Biden Plan," http://change.gov/agenda!health_care_agenda! 

(accessed January 16,2009).4 "Business Roundtabl~ Unveils Principles for Health Care Reform," Press Release, June 6, 2007, 

http://www.businessroundtable.org//newsroom/document.aspx?Qs=5886BF807822BOF I 9D5448322FB5 I 7 I I FCF50 
C8. Accessed December 4,2007.

5 Presentations by Carl Camden, CEO, KeIly Services; Michael CritelI, Chairman and CEO Pitney Bowes, Inc. and 

Robert Galvin, M.D., Director, Global Health, General Electrc Corporation, at Conference on Business and 
National Health Care Refonn, sponsored by the Century Foundation and the Commonwealth Fund, Washington, 
DC, September 14,2007. 
6 "National Health Care Refonn: the Position of 


the National Business Group on Health," National Business Group 
on Health, Washington, DC (July, 2006), 
http://ww. businessgrouphealth.org/pdfs/nationalhealthcarerefonnpositionstatement. pdf (Accessed December 4, 
2007).
7 The Wall Street Journal, November 13, 2007, p. B4.
 
8 The New York Times, February 7,2007.
 
9 The New York Times, August 31, 2007.
 



4 

B. The proposal focuses on principles for health care reform as a signifcant social 
policy issue, not asa matter of internal risk assessment. 

The Proposal urges the Corporation to adopt a statement of principles for health care 
reform. It neither asks for a report on this significant social policy issue, nor does it require 
any assessment of internal matters of risk affecting the Corporation. The Proposal, in fact, is 
more akin to proposals that have called upon companies to adopt a code of conduct dealing with 
human rights. Such codes are statements of 
 principles that guide a company in dealing with the 
significant social policy issue of 
 human rights. The Staffhas decided that such proposals are not 
excludable as matters relating to ordinary business operations under Rule l4a-8(i)(7). In both 
McDonald's Corporation, 2007 SEC No-Act. LEXIS 378 (March 22, 2007), and Costco 
Wholesale Corporation, 2004 SEC No-Act. LEXIS 806 (October 26, 2004), companies cited 
"ordinar business operations," to exclude proposals tallng for the adoption of a company code 
of conduct. The Staff denied each company's request. 

The Corporation narowly characterizes the Proposal here as one concerned with "the 
health benefits that the Corporation provides to its employees." But the plain language of 
 the 
proposal and the supporting statement descrbe "health care reform" in the context of a 
significant social policy affecting the Corporation and the nation. The Proposal describes 
''universal'' coverage of all Americans and repeatedly speaks in terms of businesses in the U.S. 
and the global economy. It cites research from one of 
 the nation's leading health economists, Dr. 
Kenneth Thorpe, which shows companies pay as much as $1,160 in surcharges for each insured 
employee to cover the costs of medical care delivered to the 47 millon Amercans who are 
uninsured.io The supporting statement also describes Dr. Thorpe's finding that universal health 
insurance coverage would save employers presently providing health insurance an estimated 
$595-$848 bilion in the first 10 years of implementation. i i 

The Corporation argues that the even though the Proposal only asks the Corporation to
 
adopt principles for health care reform, it would actually "impact.. .the health benefits that the
 
company provides its employees." The Proposal, however, asks for nothing more than the
 
adoption of principles for health reform. It neither asks for reports on health reform, nor does it
 
ask the Corporation to alter or evaluate the impact of the principles on its employee health
 
benefits.
 

The matter of a report in connection with principles for health care reform is significant 
in the context of this Proposal. Adopting principles for health care reform is a carefully 
circumscribed task that can properly be accomplished by the board of directors in response to a 
shareholder proposal. Reporting, or addressing the Company's health care coverage would 
involve ordinary business matters before the management of the Company. Health care reform 
is a significant social policy, as documented by the Proponent. Reporting on this matter, 
however, may well involve matters of ordinary business. Both the form ---principles for health 
care reform-and the substance-health care reform-create the bright line that makes the 
subject of this Proposal a significant social policy issue: a distinction with a difference. 

10 Kenneth Thorpe, Ph.D., cited in "Paying A Premium: The Added Cost of 

Care for the Uninsured," (Families 

USA, Washington, DC: June 2005), pA. 
ii Kenneth Thorpe, Ph.D., "Impacts of 

Health Reform: Projections of Costs and Savings," (National Coalition on
Health Care, Washington, DC: 2005), p. 14. .
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This distinction is significant. Health insurance coverage is .a matter of ordinary business 
for any company. It is a matter of day-to-day business activity and costs, which Commission 
decisions and Rule 14a-8(i)(7) have clearly left to management, not shareholders. The 
Corporation, however, ignores the plain language of the Proposal in a strained attempt to lin it 

to the Company's ordinary business. 

It is abundantly clear that the subject matter of the Proposal is principles for health care 
reform, not health care coverage. Health care coverage is a matter of the amount, duration and 
scope of health insurance coverage available to individuals-all matters within the ordinar 

business of a corporation. Principles for health care reform, however, involve the policy 
elements required to properly insure all Americans. Proponent has cited extensive data 
demonstrating that health care reform is, indeed, a significant social policy issue. It is even more 
so as of this writing, based upon the policies of President Obama,public opinion pollng, 
economic studies and the number of US companies that have already adopted principles for 
health care reform. . 

Properly framed, the question presented by this Proposal is whether adopting principles 
for health care reform, based upon principles reported by the Institute of 
 Medicine, is a matter 
relating to the ordinar business operations ofthe Company? The answer is clearly, "No." 

II. Conclusion
 

The Corporation has failed to meet its burden of demonstrating that it is entitled to 
exclude the Proposal under Rule 14a-8(g). 

The Proposal is inherently a significant social policy issue that transcends day-to-day 
business matters at the Corporation. It is, therefore, not excludable under Rules 14a-(i)(7) and 
14a-8(j). 

Consequently, since Bank of America Corporation has' failed to meet its burden of 
demonstrating that it is entitled to exclude the Proposal under Rule i 4a-8(g), the Proposal should 
come before the Corporation's shareholders at the 2009 Annual Meeting. 

If you have any questions or need additional information, please do not hesitate to call me 
at 202-637-5335. I have enclosed six copies ofthis letter for the Staff, and I am sending a copy 
to Counsel for the Company. 

~...i....:..e.r.elY.,.., ...................
:. . .' d.' .. .'. l 
. . .., .,' -. - .. ',_.:'''. '_. -" - ,,'.." '. ,
". ,'. ......_. . . .. .. -' -.
,. . - " , ",..
. ,'... . 

Robert E. McGarrah, Jr. 
Counsel, Office of Investment 

cc: Andrew A. Gerber, Esq. 
Attachment 
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December 12, 2007 

Daniel F. Pedrotty 
Director, AFL-CIO OUice of Investment 
815 Sixteenth Street N.W. 
Washington, D.C. 2006 

Dear Dan:
 

I fhund my discussion with John Sweeney 
 and you on health care refonn in Washington. 
D.C. very timely, productive, and infonnative. It is clear we share the same high level of
 
concer and commitment to major reform that provide access to quality health cae
 
through comprehensive health insurance coverage for all Americans that is affordable to
 
individuals and families. At the same time, reroTIn should be affordable, sustainable and
 
continuous for the general public, employers, labor unions and our govermIient. 

In the current system, health insurance is predominately provided by en1ployers. In that 
system, responsibleemployt."T conduct themselves in such a way that all employees have 
health care. However, this system is failing and challenges the competitiveness of 
companies that provide health cae. Costs are increasing, coverage is decreasing and 
employers are finding it more and more difficult to live up to their responsibilties. 

We agree we need a new system in which everyone is covered and in which responsible 
employers do not end up bearing the co~1 of insurng the employees of irresponsible 
employers. 

The status quo is unacceptable. This challenge nees to be addressed immediately, and 
business, labor and other interested groups should corne together to agree upon a plan for 
shared responsibility and rcfomiing our health care tìnance system to achieve these goals. 

Moreover, we share the view that reform priorities must include alltbnns of 
 prevention 
and strengthening our f(lUndatíon of primary care. We also need to upgrade information 
technology systems to support Ürtònned decision-making, medical eror eradication, 
medical practice transfomiation, pcrtormance and price transparency and símplit~ing 
administration. 



I appreciated the opportunty afforded to me by John and you to describe our leadership 
at IBM. At IBM we not only agree with addressing these reIorm priorities, but understand 
the pressing need to take action. For the uninsured, these actions include leading multi

employer effort to create health care coverage opportnities for the working uninsured in
 

"National Health Access" and for the retired in the "Retiree Health Access" offerings. 
By the way of information, the "RHA" options allowed IBM to ofièr its Medcare retirees 
signifcant double-di1::it premium reductons. 

Our actions at IBM with respect to the Institute of Medièine's attbutes for health care
 
have been equally aggressive. IBM has been an early and persistent instigator of
 
trsparency, quality improvement and reimbursement reform. We collaborated on the
 

LEAP Frog initiative for inpatient care 
 improvement and the widely adopted Bridges To 
Excellence offce practice and chronic disease transfomiation initiative. Most 
 recently,
 
we led transparency in pricing certification, direted specfically at the Prescription
 
Benefit Management industr. I think this demonstrates that actions speak louder than
 
\vords and be assured we intend to continue our aggessive involvement.
 

Perhaps our most challenging project is IBM's current work with physicians to change 
the delivery of care so that we can all buy and receive comprehensive, continuOlL'ì,
 

coordinated and holistic care frm a transformed primar care provider community. IBM 
helped create and chais the Patient.Centered Prmar Care Collaborative, bringing 
physician and buyers together. We want to drive change for both physician and buyer to 
build strong patient~provider relationships based on better access, reformed cae 
processes and peronalization, meaingful communication, quality improvement and
 
reimbursement reform. We know that this system foundation delivers bette health,
 
higher patient satisfaction and lower cost that other countries enjoy today.
 

As we agreed, the challenge is great and time is not on our side. I hope I've made clear 
we take our commitments serously. Than you for the opportnity to exchange views 
and to talk about the many things we are doing to drive system change and refon. I also
 

want to reaflrm my wilingness to continue our dialogue in the fuhire. 

Sinceely, 

R~
Senior Vice President, Human Resources 
IBM Corporation 

cc: John Sweeney
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December 29. 2008 Rule 14a-8 

·BY ELECTRONIC MAll, AND OVERNIGHT DELIVERY 

Securities and Exchange Commission 
Office of Chief Counsel 
Division of Corporation Finance 
100 F Street, N.E. 
Washington. DC 20549 

Re: Stockholder Proposal Submitted by AFL-CIO Reserve Fund 

Ladies and Gentlemen: 

PUrsuant to Rule 14a-8 promulgated under the Securities Exchange Act of 1934, as amended (the 
"Exchange Act"), and as counsel to Bank ofAmerica Corporation, a Delaware corporation (the 
"Corporation"), we request confirmation that the staff of the Division ofCorporation Finance (the 
"Division") will not recommend enforcement action if the Corporation omits from its proxy 
materials for the Corporation's 2009 Annual Meeting of Stockholders (the "2009 Annual Meeting") 
the proposal described below for the reasons set forth herein. The statements of fact included herein 
represent our understanding of such facts. 

GENERAL 

The Corporation received a proposal and supporting statement dated November 13, 2008 (the 
"Proposal") from the AFL-CIO Reserve Fund (the "Proponent") for inclusion in the proxy materials 
for the 2009 Annual Meeting. The Proposal is attached hereto as Exhibit A. The 2009 Annual 
Meeting is scheduled. to be held on.or about April 29. 2009. The Corporation intends to file its 
definitive proxy materials with the Securities and Exchange Commission (the "Commission") on or 
about March 18,2009. . . 

ATLANTA AUSTIN BANGKOK BE1J1NG BRUSSELS CHARLOITE DALLAS I-IOUSTON LONDON
 

LOS ANGELES McLEAN MIAMI NEWYORK NORFOLK RALEIGH RICHJI,WND SAN FRANOSCO SINGAPORE WASHINGTON
 

www.hunton.com
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Pursuant to Rule 14a-SG) promulgated under the Exchange Act, enclosed are: 

1.	 Six copies of this letter, which includes an explanation of why the Corporation believes that 
it may exclude the Proposal; and 

2.	 Six copies of the Proposal. 

A copy of this letter is also being sent to the Proponent as notice of the Corporation's intent to omit 
the Proposal from the Corporation's proxy materials for the 2009 Annual Meeting. 

SUMMARY OF PROPOSAL 

The Proposal requests that the Corporation 

adopt principles for health care reform based upon principles reported by the 
Institute of Medicine: 

1.	 Health care coverage should be universal. 

2. Health care coverage should be continuous. 

3. Health care coverage should be affordable to individuals and families. 

4. The health insurance strategy should be affordable and sustainable for society. 

5. Health insurance should enhance health and well being by promoting access to 
high-quality care that is effective, efficient, safe, timely, patient-centered, and 
equitable). 

REASON FOR EXCLUSION OF PROPOSAL 

The Corporation believes that the Proposal may be properly omitted from the proxy materials for 
the 2009 Annual Meeting pursuant to Rule 14a.,S(i)(7) because it deals with a matter relating to the 
ordinary business of the Corporation. References in this letter to Rule 14a-S(i)(7) shall also include 
its predecessor, Rule 14a-S(c)(7). 

Rule 14a-8(i)(7) permits the omission of a stockholder proposal that deals with a matter relating to 
the ordinary business of a company. Under Commission and Division precedent, a stockholder 
proposal is considered "ordinary business" when it relates to matters that are so fundamental to 
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management's ability to run a company on a day-to-day basis that, as a practical matter, they are not 
appropriate for stockholder oversight. See Exchange Act Release No. 34-40018 (May 21, 1998) (the 
"1998 Release"). Further, in order to constitute "ordinary business," the proposal must not involve 
a significant policy issue that would override its "ordinary business" subject matter. Id. 

The Corporation is committed to providing its employees a high-quality benefits program that is 
responsive to their needs overall and offers a sustainable. market-competitive hea1thcare model. 
The Proposal requests that the Corporation adopt the specific principles of health care reform that 
the Proponent supports and that impose standards on health care coverage and health insurance. 
The design and administration ofhealth care coverage is part of a company's ordinary business as it 
involves managing healthcare costs and attracting and retaining employees~ matters best handled by 
management 

The Division has consistently held, in relation to no action letter requests seeking exclusion of 
stockholder proposals addressing public healthcare. that matters relating to a company's employee 
benefits fall within its ordinary business operations and may be omitted from a company's proxy 
materials. See e.g., International Business Machines Corporation (January 21, 2002) ("IBM') 
(granting no action relief where a proposal sought mM to support the establishment of a national 
health insurance system); General Motors Corporation (April I!, 2007) ("General Motors f') 
(granting no action relief where a proposal requested the preparation of a report on the implication 
of rising health care costs and how a company was positioning itself to address this public policy 
issue); PepsiCo, Inc. (Febmary 10, 1992) ("PepsiCo. 1) (concluding that a proposal calling for a 
board committee to evaluate the impact of "various health care proposals being considered by 
national policy makers" could be excluded as ordinary business); and Chrysler Corporation 
(February 10, 1992) ("Chrysler') (concluding that a stockholder proposal requesting that a company 
"actively support and lobby for universal health coverage" was excludable as pertaining to ordinary 
business matters). To the exteIJ.t the Proposal seeks to influence national healthcare policy, the 
Corporation believes that such policy is best established at government levels. 

The Division has also consistently held that stockholder proposals concerning health care benefits 
and health insurance costs are excludable as relating to ordinary business operations, specifically 
employee benefits. For example, in General Motors Corp. (March 24, 2005) ("General Motors If', 
the Division concurred that a company could exclude a stockholder proposal requesting the 
formation of a "directors committee to develop specific reforms for the health cost problem" under 
Rule 14a-8(i)(7) because it related to employee benefits. In Target Corp. (Febmary 27,2007) 
("Target), the Division concurred that a proposal requiring a company to report on the implications 
of rising heath care expenses could be excluded under Rule 14a-8(i)(7) as relating to employee . 
benefits. See also, PepsiCo, Inc. (March 7, 1991) ("PepsiCo Jr') (in granting no action relief 
pursuant to rule 14a-8(c)(7), the Division noted that "decisions relating to the evaluation of 
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employee health and welfare plans are matters involving the [c]ompany's ordinary business 
operations") and General Motors Corp. (April 11, 2(07). . 

As in IBM, General Motors I, PepsiCo. I and Chrysler, the Proposal concerns issues of public 
healthcare and a company's role in establishing the healthcare system desired by the proponent. As 
in General Motors II, Target and PepsiCo. II, the Proposal relates to the Corporation's employee 
benefits as any changes in the nation's current healthcare system will directly impact how the 
Corporation manages provision ofemployee health benefits. 

In certain recent decisions, the Division has concurred that proposals substantially similar to the 
Proposal could be excluded from the proxy statement because they related to the companies' 
ordinary business, (i.e., employee benefits). See e.g., Wyeth (February 25, 2008) ("Wyeth") and 
CVS Caremark Corp. (January 31, 2(08) ("CVS"). However, the Corporation recognizes that the 
Division has not found several proposals identical, or nearly identical, to the Proposal excludable 
pursuant to Rule 14a-8(i)(7). See e.g., Boeing Co. (February 5, 2(08) and United Technologies 
Corp. (January 31,2(08). It appears that the different outcomes in these substantially similar 
proposals was based on the fact that the supporting statements submitted by the respective 
proponents in Wyeth and CVS contained an additional request for the board of directors to provide 
yearly reports on the implementation of the principles of health care reform. 

The Corporation does not believe that the omission of the request to provide yearly reports in the 
_supporting statements should bar a proposal from being excludable under Rule 14a-8(i)(7). The 
objectives of both versions of the proposal are-the same--namely, to urge a company's board of 
directors to adopt certain health care reform principles. The fact that a company is not required to 
report on the implementation of the principles for health care reform does not alter the impact of the 
proposal on the company's ordinary business, i.e. the health benefits that the company provides its 
employees. It is illogical to interpret the Proposal in a manner that would require the Corporation 
solely to"adopt principles for healthcare reform" but not to implement such principles. (emphasis 
added) Therefore, the two versions of the proposal request the same outcome, although they 
contain slightly different language. Further, the request for an implementation report in Wyeth and 
CVS was found in the proposals' supporting statements and not in the resolutions on which 
stockholders would have be voting, diminishing the difference between the two versions of the 
proposal. 

Accordingly, the Corporation believes that the Proposal may be omitted from proxy materials for 
the 2009 Annual Meeting pursuant to Rule 14a-8(i)(7), as implicating the Corporation's ordinary 
business operations because it relates to employee benefits (i.e., the health benefits that the 
Corporation provides to its employees). 
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CONCLUSION 

On the basis of theforegoing and oil behalfof the Corporation. we respectfully request the 
concurrence pfthe Division that the Proposalmay be excludedJromthe Corpomtion~sprrixy 
matenals for the 2009 Annual Meetiilg. Based on the Corporation's timetable for the 2009 .AItnu8I 
Meetmg~ a response from the Division by FebriIary3~ 2009.would be of greatassistaitce. 

Ifyou have any questions or.would like any additional inforp:tation regarding the foregoing~ please 
do not hesitate to COntact ~ at 704-3784718 or~ in my absence~ Teresa M. Brenner, Associate 
GenerarCounseljat 704-3864238. 

Please acknOwledge receipt of this letter by stamping and returning the enclosed receipt copy of this 
letter. ·TJtank· Y<>u for your prompt attention to this matter.. 

verytruly yours~ 

Andrew A Gerber 

cc:	 Teresa M.Brenner 
-AFL-CIO ReservePund 
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See attached. 
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