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Securities and Exchange Commission 
100 F Street,N.E. 
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File No. SR-FINRA-2007-21 
Proposal to Amend FINRA Customer Code Rules 12206 and 12504 

Dear Ms. Morris: 

The following are comments on certain of the proposed amendments to the above Rules in the Code of 
Arbitration Procedure for Customer Disputes of the Financial Industry Regulatory Authority (FrNRA). 

Rule 122504 

The primary purpose of the proposed Rule change is to prohibit virtually all prehearingl dispositive 
motions including those that would otherwise terminate claims that are facially invalid.2 This is 
factually unsupportable and contrary to the purposes of alternative dispute resolution FINRA sponsors. 

First, the ostensible rationales for the amendments are two-fold: ( I )  to eliminate "abusive" motion 
practice and (2) to preserve a public customer's "right to a hearing." Neither justifies the proposed Rule 
changes. 

(1) FNRA cites no evidence to support its assertion that motion to dismiss filings have become 
"abusive"other than an informal survey indicating that from 2002 through 2006 dismissal motion filings 
rose from one in every 15 cases to one in every four. But given that the bulk of filings in the latter years 
of the survey undoubtedly arose from the collapse of the ''tech bubble" in 2000 and 2001, it is 
unsurprising that as the decade wore on respondents would increasingly feel that such claims were 
time-barred and, consequently, would seek their dismissal to avoid a long, drawn-out prehe~ngprocess 

1 "Prehearing" meaning proceedings that precede the evidentiary hearing on the Statement of Claim that 
would otherwisebe held absent granting a motion to dismiss. 

2 Both of the two "preserved" motions to dismiss in proposed Rule 12504(a)(6)(A)-(B) - previously 
released claims and the moving party "was not associated with the account(s), securiqies), or conduct at 
issue -require factual showings extraneous to the Statement of Claim. For the former, an authenticated 
copy of the releaselsettlement agreement; for the latter, an affidavitldeclarationestablishingno material 
issue of fact that the moving party was "not associatedwith" the alleged wrongful conduct. 
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and several days of an evidentiary hearing. Moreover, the survey does not indicate what percentage of 
the motions were granted in whole or in part (the latter narrowing the issues remaining for hearing and, 
therefore, making it more likely that a voluntary settIernent would ensue), or to what extent the panels 
considered the motion "frivolous." 

From respondents' perspective, making a motion to dismiss is not a costless proposition; since their 
counsel are seldom on a contingent fee basis (in contrast to claimants' counsel, who generally are), 
attorney's fees will be incurred regardless of the result. As respondents' counsel are hardly considered 
"profit centers," the economic disincentives of meritless dismissal motions generally act as a 
self-generating brake on the filing of fivolous motions. To explicitly allow arbitrators to award fees 
and costs for truly fivoIous motions would provide all the proper c'discouragernent" needed. 

(2) It is generally accepted that litigants are entitled to w e i r  day in court." Every dispute resolution 
process recognizes, however, that not all complaints need a full-blown evidentiary trial when the claim 
is legally groundless or factually without merit. Indeed, it is ironic that while the overriding purpose of 
arbitration is the "speedy and relatively inexpensive means of dispute resolution,"3 FINRA's proposal 
eliminates those procedures that in the court system are designed to remove fatally flawed complaints 
before they consume judicial resources and the parties' time and rnoney.4 The courts have uniformly 
held pretrial dismissal motions appropriate despite the lack of explicit promulgation of procedures for 
such motions and that the contention that customers would be improperly deprived of the "hearing" 
contemplated under the arbitration rules.5 

Second, proposed Rule 12504(a) (7) requires that the granting of the prehearing motion be unanimous, 
in contradiction to the requirement in Rule 12414 that an award must be subscribed to by only a majority 
of the panel. FINRA has given no persuasive reason why utlEtnimity should be required. 

Third, under the proposed Rule a panel denying a motion to dismiss "must"award 'keasonable costs and 
attorneys' fees" to the successful party that opposed the motion that is deemed "frivolous." The 
proposed Rule does not state, however, when and how that "frivolity" decision will be made or evidence 
of the "reasonable wsts and attorneys' fees" presented. If the Rule contemplates that, as SIFMA's 
April 7, 2008 comment letter suggests at p. 6, the arbitrators will initiate and decide sanction issues sua 
sponte without briefing or argument from the parties, serious due process questions are raised inasmuch 
as it is generally recognized that parties are entitled to notice and an opportunity to be heard before 

3 Monchmh v. Heily &BimB, 3 ~ a l . 4 ~ ~1,9, 10 Cal.Rptr.2d 183 (1992). 

4 E.g., Advanced C~rdiovasculmSystems, Inc. v. Scimed Life,988 F.2d 1 157, 1160 (Fed. Cir. 1993) 
(purpose of motion to dismiss is to eliminate actions that are fatally flawed and spare litigants the 
burdens ofunnecessary pretrial and trial activities); Rezktzel v. Spurtan Chemical Co., 903 F.Supp. 1272, 
1276 (N. D. Iowa 1995) (summary judgment procedure is integral part of Federal Rules of Civil 
Procedure's design to securejust, speedy and inexpensive resolution of action), 

5 E.g., Sheldon v. Vermonty, 269 F.3d 1202, 1206 (I 0th Cir. 2001); Warren v. Tacher, 114 F. Supp. 2d 
600,602-03(W.D. Ky. 2000). 
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sanctions are imposed for alleged litigation misconduct.6 SIFMA's suu sponde suggestion, while 
advanced to make sanction decisions less time-consuming and costly, is not appropriate. 

Rule 12206 

For the reasons noted above,unanimity in decisions on eligibility motions should not be requird. 

Conclusion 

Reducing the time and expense of the arbitrationprocess is, of course, a laudable goal. But in doing so 
one must not take steps that accomplish the opposite with little or no comensurate improvement in 
efficiency. FINR4's proposed Rule changes strip arbitrators of their ability to weed out those cases that 
truly do not deserve a hearing and, as a result, simply increase the time and expense to the parties and 
the arbitration administrators. As a leading commentatorrecently wrote: 

Dispositive motions have the potential to play an important role in 
resolving disputes in arbitration more quickly and effaciently, They may 
benefit both parties by avoiding an unduly prolonged arbitration and they 
may assist the arbitrator in expeditiously resolving the dispute. [Ferris & 
Biddle, The Use of Dispositive Motions in Arbitration, 62 Disp. Res. Jnl. 
No. 3, p. 24 (AugustNovember2007) (Attachment I).] 

I f  FNRA believes in the ability of its arbitrators to decide cases on their merits as it has long 
proclaimed, then it should also t rust  them to decide when a case truly warrants the time and expense of a 
fuII merits hearing. The proposed Rules do not, and should not be approved in their current form. 

Ve truly&%.I&-
urs, 

Eric G. Wallis 

6 E-g., Simmerman v. Corino, 27 F.3d 58, 62-64 (3rdCirc. 1994) (sua sponfe imposition of sanctions 
inappropriate under Fed. R.Civ. Proc. 11); accord Falstuff Brewing Gorp. v. Miller Brewing Co., 702 
F.2d 770, 784 n. 11 (9' Cir. 1983) (notice and opportunity to be heard required before imposition of 
sanctions under Fed. R. Civ. Proc. 37); see generally Roadway Express, Inc.v. Piper, 447U.S.752,767, 
100 S. Ct. 2455 (1980). 
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THE USE OF 
DISPOSITIVE 
MOTIONS IN 
ARBITRATION 
Became a motion for summary d i i i t i o n  could be an affieient 
way t o  brlng an arbitration proceeding to an end, arbitrators, 
parties and practttloners should learn when such a m o t h  could 
be made and heard. 

This article addresses a basic arbitration practice 
question-What role do dispositive motions have 
in arbitration?For purposes of this article, disposi-

tive motions are motions that would be considered disposi-
tive by a court, such as a motion for summary judgment, a 
motion to dismiss for failure to state a claim, a motion for 
judgment on the pleadings, and a motion to strike particular 
claims or defenses. In arbitration, these motions are consid-
ered under the general rubric of "summary dispositions" or 
"partial smunary dispositions." 
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Dispositive motions in litigation frequently 
provide the most efficient means of luniting the 
scope of the litigation or wen ending it, saving 
the client's and the court's resourcH and reducing 
or eliminating the risk of an adverse judgment. 
T h e  same considerations wdd apply in arbitra-
tion. The reason is that not every claim or defense 
brought in arbimtion is sufficient ta require a 
hearing on themerits.A claim made in arbimtion 
could be just as ripe for disposition wirhout a full. 
evidentiary hearing as a claim brought in civil 
court. Thus,in some situations, ir could be appro-
priate for a party to make, and the arbitrator to 
hear, a dispositive motion. Under these c i r m -
smces, hearing suJl a motion may facilitate the 
arbitrator's discharge of the duty that he or she 
"shall conduct the proceedings with a view to 
expediting the resolution of h e  dispute."' 

However, there is little reason to bring a dis-
positive motion in arbitration if resources saved by 
avoiding a hearing on the men& will have to be 

5 smta that "the arbitrators shall appoint a time 
and place for the hearing" and that "[tlheparties 
are entitled to be heard, to present evidence ma-
terial to the controversy and to cross-examine 
witnesses appearing at the hearing."What was 
meant by a "hearing" and the method of presen-
tation of "evidence" left a vast: area for arbiml 
discretion, subject to limited judicial review. 

T h e  language in the UAA led some mmmen-
tators ta believe that dispositive motions were 
not permitted in arbitration? But as a few courts 
had occasion to review the proprieg of a disposi-
tive motion while considering a petition tovacate 
an award, it became increasingly dear that arbi-
mators had such authority. It also became obvious 
that it might be appropriate for arbitration law to 
make a more explicit statement about the power 
of the arbitrator to manage this aspect of the ar-
bitration process. 

This issue was addressed in 2000, when the 
National Conference of Cammissioners on Uni-

One of the mast @meantchanges in the extensive 
re&bn ofthe UnKvrrrt Arbitpatioon Act was the addition 

of a pmvision making it CIWPthat anbitmtors have 
b m d  power to manage aMit~atimpmeedim and 
the specMc power to summmg&di' of claims. 

used before a court to defend an arbit-ral ruling 
granting the motion. So, this article h t  discusses 
the legal framework surrounding disposi&e mo-
tions, including how w- view such motions and 
what the law and institutional arbitration rules say 
about hem. 

Next, the article discusses how the differences 
between civil courtsand arbitmion could have an 
impact on the decision, to bring a dispositive 
motion and what kind ofmotion might be appro-
priate. 

Statutory Authority 
Two issues are central to a party contempht-

ing a dispositive motion: First, whether the arbi-
rrator has authority ta grant such a motion and 
second, how a court would assess the motion on 
judicial review. Let's look at each in nzm. 

The Federal Arbimtion Act (FAA), which was 
enacted in 1925, is silent on the issue of disposi-
tive motions, as it is on all issues of arbhation 
management So is the 1955 Uniform Arbiwation 
Act (UAA), which was enacted in 49 states. The 
UAA seemed to require the arbitrator to deter-
mine d claims in an evidentiary hearing. Article 

form State Laws released the Rwised Uniform 
Arbitration Act (EtUAA).) One of the most si@-
a n t  changesjnthisextensiverevision was the addi-
tion of a provision makingit clear hatan arbitrator 
has broad powers to rnanae the arbitration pro-
ceedings and the specific puwer m summarily dis-
pose ofclaims.RUAA 5 15 reads inrelevant part 

(a) An arbimtor may conduct an arbitration in 

such manner as the arbitrator considers appro-

priate for a fair and expeditions disposition of 

the proceedmg.... 

(b) An arbitrator may decide a request for 

summary disposition of a claim or particular 

issue: 


(I) if all interested pades agree; or 
(2) upon request of one party to the arbi-
trationproceeding if that party gives notice 
to all other parties to the proceeding, and 
the other parties have a reasonable oppor- 
tunity to respond. .. 

Subsedon 26)calls for minimum due process by 
requiring "notice" and a "reasonable opportuni-
ty"to he heard. , . 

At this point in time, the RUAA has been en- . 
! 1 



acted (in some states with modifications) in 12 
states. Some version of the 1655 UAA still gov-
erns in 37 smtes. 

One of these states, California, now has a 
unique arbitration statute. Although originally 
based on the 1955 UAA, it has been altered over 
the years by a leplature that has taken an active 
role in managing the arbitration proce~s .~The 
California Arbimtion Act (CAA) governs arbitra-
tions that take place in the state where the parties 
have not otherwise agreed to the applicable arbi-
mtion rules. 

Bemuse California is such an influential juris-
diction, it is worth loolnng at the provisions of the 
CAA.Not surprisingly,since it was founded on 
the UAA, it is silent on the issue of disposirive 
motions, neither authorizing nor forbidding them. 

However, several newer sections addressing 
the management of the arbitration hearing could 
be perceived by imaginative counsel as support-
ing an argument limiting the arbimmr's abhty 
to dispose of claims short of full hearing on the 
meritsm5But this is only a potenuaI argument. As 
discussed below, California case law makes clear 
that arbitrators have broad discretion in manag-
ing the arbimtion process and that this includes 
the authority to grant a dispositive motion in 
app~opriarecases.6 

Nevertheless, the small uncertainty caused by 
the silence of the CAA on the issue has led some 
commentators w recommend that the California 
legislilture adopt R U M  15, since it  closely 
mcks California judicid decisions on the powers 
of arbimto~s.~'To date, however, thishasnot been 
done, leaving at  least the potential for an argument 
chat the CAA dew not permit w i t i v e  motions. 

Indtutimal Arbitration Rules 
Since almost all commercial arbitration agree-

ments cpnmctudy mandate the use of arbitra-
tion rules crafted by institutional providers, such 
as the American Arbitration Association (AAA) 
and othen, it is appropriate to bok specifically a t  
such rules. 

A m e o n  Arbiwatim h a c d a t h R d s .  In 1996, 
Michael HoeUering, then general counsel at the 
AAA, the largest not-for-profit arbitration pro-
vider in the United States, wrote in an article 
about dispositive motions that, although the AAA 
ruIes did not then address the arbitrator's author-
ity to hear and decide dispositive motions, the 
rules d d  not prohibit &ern and "in actual prac-
tice," arbitrators have been exercising this au-
th~rity.~ 

Since that time the AAA has amended irs arbi-
mtion rules and some specifically address dispos-
itive motions. For example, the current AAA 

employment arbitration d e s ,  which came into 
effect onJuly 1,2006, make it clear that the arbi-
mator do= have authority to hear and grant dis-
positive motions. Rule 27 places the onus on the 
arbitrator to determine if filing such a motion is 
appropriate in the first place. Thus, it does nor 
seem to allow a party t h e  d a t e r a l  right to jile 
such a motion. Rather, permission of the arbim-
tor seems to be required. RuIe 27 provides: "The 
arbitrator may allow the filing of a dispositive 
motion if the arbitrator determines that the mov-
ing party has shown substantial cause t h a t  the 
motion is likely to succeed and dispose of or nar-
row the issues in the case." 

The AAA's Construmion Industry Arbimtion 
Rules also address the issue of dispositive mo-
tians. Rule 31(b) expressly directs the arbimtor 
to hear motions that "dispose of all or part of a 
claim." Unlike the employmenr rules, this ru le  
seems to d o w  such motions to be brought at the 
discretion of any party. It provides: 

The arbimator, exercisinghis or her discretion, 
shall conduct the proceedings with a view to 
expediting the resolution of the dispute . . . and 
direct the parties to focus their presentations 
on issues the decision of which could dispose 
of all or part ofh e  case. The  arbimtor shall 
entertain motions, including motions that dis-
pose of alI or part ofa claim, ax that may expe-
dite the proceedings.. . . 
Somewhat surprisingly2the AAA Commercial 

Arbimtion Rules are dent on the issue of disposi-
tive motions.However, one c d d  argue that they 
are implicitly authorized by Rules 30 and 3 1, 
whch obligate arbitrators to "conduct the pro-
ceedings with a view to expediting the resolution 
of the dispute" and give arbitra~rsthe authority 
to focus the presentation of evidence on issues 
that, in the dkretion of the arbimtor, may readily 
decide the mse. Rule 3 1 provides, in relevantpart: 

The parties may offer such evidence as is rele-
vant and material to the dispute and shall pro-
duce such evidence as the arbitrator may deem 
necessary to an understanding and determina-
tion of the dispute.... The arbitrator shall 
determine t h e  admissibility, relevance, and 
materiality of the evidence offered and may 
exclude evidence deemed by the arbitrator to 
be cumulative or irrelevant. 

Rule ZO(b) of the commercial rules abo sup-
porn the arbitrator's auhority ro hear and rule 
on dispositive motions because it encourages the 
parties to raise any potentially dispositive issues 
early in the proceeding. This rule provides: 
"During the p r e h n q  hearing, the parties and 
the arbitrator should discuss the future conduct 
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of the case, including clarification of the issues directly authorize dispositive moaons. But Rule 
and claims, a schedule for the hearings and any 20.1 does so indirectly by giving arbitrators 
other preluninary matters." authoriq to "conduct the arbitration in whatever 
Like the commercial rules, the AAMCDR manner it considers appropriate, provided that the 

(International Centre for Dispute Resolution) parties are aeated with equality and rhat each 
International Rules do not address dispositive party has the right to be heard and is given a rea-
motions directly. Rather Article 16 seems to sonable o p p o d t y  to praent iis we . "  This rule 
authorize them indrectly, giving also provides that the tribunal, 
the arbitrators broad au&ohty 6 "exercising its discretion, will,Mmm&emanage the arbitration. For conduct: the uroceedines with a" " 
example, subsection (1) provides clear tht in the view to expediting the resolution 
that "the tribunal may conduct of the dispute." Similar to the 
the arbitmtion in whatever man- appmwiat@c k  ICDR inrernrtional roles, Rule 
ner it considers appropriate, pro- 20.3 of the JAMS international 
vided that the parries are treated ~ ~ m ~ f a n c e ~rules authorizes arbitrators to an 
with equality &d that each party "dwect the parties to focus their 
has the right to be heard and is aFbitmt~ll~ O B S  presentations on i s m s  the deci-
given a fau opportunity to pre- sion of which mulddispose ofall 
sent i ts  case." Subsection (2) says notneedtoh- or,d&emen 
that "[tlhetribunal, exercising its live testimonyindiscretion,shall conduct the pro- ,, Revim, J ~ , ~  

ceedings with a view m exp&- mntefi ofa Statutory and case law in most 
ing the resolution of the dqute." jurisdictions make clear that ar-
Subsection (3) further provider fill ewentiaff bitration decisions can be chal-
that rhe tribunal may in its dis- l tnged only on very narrow 
cretianXdirectrheparties to M n ' a n d t h a t  gromds.~egroundsonwhich 
focus their presentations on an award may be challenged are 
issues the decision of whl& could the parties do contained in Article 10 of the 
dispose of all or part of the case." FAA or in similar state arbitra-

CPR institute Rules. The CPR not have auto- t ion laws. Two grounds are 
Institute's Rules for Non-Ad- potentially relevant to the subject 
ministered Arbitration are, at mat'C *Bt of dispositivc motions. one  is 
best, ambiguous on the issue of cmIexal I that the arbitrator refused to 
dispositive motions. But the hear material evidence, prejudic-
commentary to Rule 9 suggests m..ie~. ing the rights of the parties. The 
that arbimtors have authority to other is that the arbitrator 
decide pure legal issues prior to the hearing on exceeded hls powers? 
issues &at involve undisputed issues of fact. The It is widely recognized that a r b i d  awards are 
commentary states: "Some conuoversies hinge entitled to great deference and that parties who 
on one or two key issues of law which in litiga- have agreed to arbitrate are not entitled to a sec-
tion may be decided by motion for partial sum- ond bite of h e  apple in court. For example, in 
mary judgment. Ar the pre-hearing conference, M d m b v. He;& &B k ,  the CaIifomia Supreme 
the desirability of the Tribunal's ruling on such Court made it clear &at a reviewing court is "not 
issues before the hearings commence can be con- free to review the merits of the controversy, the 
sidered." This is the only sratement in the rules arbimmrs' reasoning, or the sufficiencyofthe evi-
that could be germane to &positive motions. dence on wkich rhe award is based."1° Indeed, a 

JAMS Rules. The JAMS Comprehensive Ar- reviewing court cannor "examine the arbitration 
bimtion RuIes clearly say &.at arbitrators have au- award for m r s  of fact or law" and "an error of 
thority to rule on :mmmaryadjudicarion motions. law apparent on the face of the award that muses 
Rule 18(a] of these rules provides: "TheArbimtor substantial injustice does not provide grounds for 
s h d  decide a Motion for Summary Disposition of judrcial review."" Other courts have noted that 
a paficular Jaim or issue,either by agreement of the "standard of review of arbitraI awards is among 
all interested Parties or at the request ofone Party, the narrowmt known tr, 
provided other interested Parties have reasonable 
notice to respond to the request." Judicial M e w  

JAMS'SInternational Rule are like the ICDR This raises the issue of how courts have re-
international rules quoted above. They do not viewed arbitral awards that:make a summary dis-



position of the case. The fact is that case law 
dealing with dispitive motions is not extensive. 
What the case law teaches f &at courts have not 
been receptive to arguments that granting a dis-
positive motion, hy itself, .constitutes an arbim-
tor error that would warrant a judicial decision to 
vacate an arbitration award for refusing to hear 
material evidence exceeding arbitral powers. 

These cases abo show &at, when the rules 
adopted by the parties fail to expressly provide 
for dispositive motions, the argument could be 
made that h e  arbimmr exceeded his or her pow-
ers in granting such a motian. Although this is an 
argument based largely on an unwarranted as-
sumption, the lack ofclarity in the d e s  may lead 
arbimtors to hesitate to hear and p n t  such ma-
tions. It could also lead parties to hesitate to 
bring them, wen where warranted by the lack of 
any disputed material issue of ha.Fortunately, 
as rules are being altered or amended, the clear 
trend is to add language making explicit the arbi-
trator's power to hear dispositive motions. 

The cases make clear that in the appropriate 
arcurns~cesan arbitrator does not need to hear 
live testimony in a full evidentiary hearing and 
that the parties do not have an automatic right to 
cross-examinewitnesses. What matters is hthe 
arbitlrator gives each side an opportunity to ad-
dress the relevant issues before ruling on a dis-
positive motion. 

The 10thCircuit has said that "a fundamental-
ly fair [arbitration] hearing requires only notice, 
oppo&ty to be heard and to present relevant 
and material evidence and argument before the 
decision makers."13Evidence that is relevant and 
materid need not be presented live. It could be 
3ffered through a declaration, affidavit-or deposi-
tion mnscript. 

The leading case addressing the issues in-
volved in dispositive motions is Scblessisger v. 
Rose$&, Mqw & Smmwt, decided in 1995 by 
the California Court of Appeal.14 In S c b h h m  
he court found that the arbitrator acted properly 
1 rendering a final award without any hearhgs 
on t h e  merits," although dispositive motions 

were not specifically authorized by the parties' 
arbitration agreement, the AAA Commercial 
Arbimtion Rules, or the CAA. 

The SchZ&gm arbitration was brought by a 
departing law p m e r  who chalIenged a m t r -
slup agreement provision that limited his payout 
if he competed with the former firm. The arbi-
tratorapparently viewed this claim as presenting 
a smightforward question of law: Was this con-
tact clause lawful? The arbitrator entered a h a 1  
award for the respondent law firm after deciding 
W o  summary adjudication motions. First, he 
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ruled rhat the anti-competition cIause was lawful, 
if reasonably limited in time, scope and loatioa; 
second,he concluded that the4specific limit on 
theparuler's payout m 5  reasonable. 

Prior to ruling on the summary adjudication 
motions, extensive document discovery and 
depositions took place because the pmk' agree-
ment provided that California Code of Civil Pro-
cedure § 1283.05 applied. T h i s  sectionauthorizes 
depositions and discovery regarding the subject 
matter of the arbitration. It also gives the parties 
the same rights, remedies and procedures, and 
the same duties,liabilitiesand obligationsin arbi-
tration that they would have if .the case were 
pending in corn 

With the aid of depositions and discovery, 
both sidm obtained written evidence, which they 
submitted ahng with their motions.The arbitra-
tor conducted motion hearings by telephone, 
However, there was no in-personhearing with 
live witness testimony. 

Sddessulger challenged the final ruling, citing 
Civil Procedure Code 5 1286.2(a)(5), which pro-
vides that anarbitration award must lx vacated if 
the rights of a party were substantiallyprejudiced 
by the arbitrator's "refusal ... to hear evidence 
material to the controversy." Schlessinger con-
tended that the arbiimtor did not "hear"any evi-
dence because he disposed of the principle issues 
by way of summary adjudication motions instead 
of receiving live testimony and other evidence in 
a f o m l  hearing on the merits. Schlessingerfur-
ther argued that the lack of a hearing on the mer-
its prevented him from exercising his fundarnen-
ml right tocross-examine wimesses. 

The court ruled that the absence of explicit 
authorization of dispsitive motions in California 
law or the chosen arbitration rules did not mean 
the arbitrator lacked power m topispose of a claim 
withaut an evidentiary hearing on the merits.The 
court said that the name of the arbimtimpmess 
and h e  arbimr's mherent power to determine 
the issues material to a coneoversy empowered 
the arbitratorto rule by &s@tive motion: 

We decline to read section 1286.21e)as requir-
ing that an arbitrator always resolve disputes 
through rhe oral presentation of evidence or 
the taking af live testimony. To do orherwise 
would lead to anomalous results. The purpose 
of arbitration, as reflected in the [California 
Arbitration] Act, is to provide a "speedy md 
relatively inexpensive means of dispute resolu-
tion." Having chosen arbitration over ud liti-
gation, a party should "rapthe a b m ~ sthat 
flow horn the use of that nontechnical,summa-
ry procedure." 

L 



The court went on to explain the philosophy 
behind Jispositive motions: 

Schlessinger's position would require full- 
blown trials even where, as here, one of the 
parties believes that no material facts are in 
hspute. In a case where a legal issue or defcnse 
could possibly be resolved on undisputed facts, 
the purpose of the arbitration process would 
be defeated by precluding a summary judg-
ment or summary adjudication motion and 
instcad requiring a lengthy trial. 

The holdmg in SchIesraesra~g~is echoed in several 
cases outside CaLfornia.15'Ihese courts have also 
@held dispositive decisions by arbitrators. Yet, as 
noted by somecommentators, they have expressed 
the view that such morions are appropriate only 

rrator took steps to ensure that the due process 
rights of the parties were protected through ade-
quate notice and an opporrunity to address the 
dispositive issues. 

Types of Dispositive Motions 
Dispositive motions in civil actions may have 

different names in different courts and in differ-
ent states. Generally, they fa11 into two broad cat-
egories. 

The first rype indude motions h a t  attack the 
pleadings, for example a motion to dismiss, ro , 

snike a claim or defense, or for a judgment on the 
pleadings. 'lhese motions generally do not recpre 
counsel to discover and analyze evidence because 
thgr focus on what thc plcading say to determine 
if the dements of a valid claim have been stated, 

The cowt said that the nature of the arbitration 
p~ocessand the arbitrator'sinhomnt power to determine 

the iwes material to a controve~syempowered the 
arbitrator,to rule by dispositive motion. 

when the opposing party is pven a full oppornmi-
ty to address tht:issues relevant to the motion.16 

Only one case has been found in which a court 
vacated an award granting a dispositive motion. 
In Menw*ral  Securities u. Dalton, a federal district 
court in Oklahoma vacated the award granting a 
motion ro dismiss because the panel, prior to 
granting the motion, did not hear a broker's mo-
tion to compel the production of documents he 
contended were necessary to prove the claim. 
The court felt that the broker was not given the 
opportunity to present "factual evidence at a 
hearing relative to the facnral issues presented by 
his claim."17 

T t  is nor dear that the Prudentid case stands for 
anydung other than as a caution to arbimtors to 
be sure, when considering a dispositivc motion, 
that the responding party has the maximum op-
portunity to provide the arbitrator with hoch legal 
points and authorities and relwant facts,either by 
affidavit, declaration under penalty of perjury, or 
signed deposition transcript. 
Also,since M t d 1 ~ ddealt with a motion to &s-

miss for failure to state a claim rather than a sum-
mary judgment motion, the panel should have 
assumed for purpc)scs ofthe motion that all allega-
tions of rhe claim were true. It is not clear if the 
panel did so. 

The  case law suggem rhat courts will not dis-
turb an award that grants a dispositive motion 
without: a hearing on the merits where the arbi- 

?he second type of dispositive motion seeks a 
summary adjudication of the dispute. These mo-
tions cannot be made unless there is undisputed 
evidence showing that there is no gcnuine issue 
of material fact and that thc moving party i s  enti-
tled to a judgment as a matter of law."'" 

Each type of motion will l ~ cdiscussed in the 
context of arbination: 

Motiom Amcking the Pleadings. 'I'hese motions 
are common in civil court,particularly in "code 
pleading" states such as California. There, a 
pleading is ripe for attack if it fails to identify 
facts supporting each element of each cause of 
action.1° 

However, morions attacking the pleadings 
would seem to have limited utility in arbitration 
proceedings. 'The primary reason is rhat the 
pleadmg requirements in arbitration are m e m e -
ly relaxed.20For example, to start an employment 
arbitration under the AAA rules, the claimant 
need only file "a brief statement of the nature of 
the dispute"; the amount in controversy, if any; 
the remedy sought; and the requested hearing ' 

l~cation.~'Compare d u s  to the notice pleading 
requirements for actions in federal court, which 
require "a shorr arid plain statement of the claim 
showing that the pleader is entitled to relief."22 

IIowever, &is does not mean that an arbitrator 
should not agrec ro hear and decide a motion on 
a pleading in an appropriate case. How should an 
arbitrator go about deciding such a motion? 



When a triaI court decides a motion on the 
pleadings, it assumes the fam stated in the plead-
ing are true and then determines if the facts d-
leged state a valid claim.z3 An arbitrator who 
hears a dispositive motion attaclung a pleading 
should do the same: assume the facts stated in the 
challenged pleading are m e .  If the arbinator 
ruIed in favor of the moving party without doing 
so, the awwd would be vulnerable to being over-
turned on the ground that the author of the chal-
lenged pleading did not have an opportunity to 
present relevant evidence. This is apparently 
what happened in the l'm&nM case. The court 
srated in that case: 

Before an arbitration pand should be able to 
dismiss a daim for failure to state a claim upon 
which relief can be granted, the daim should 
be EaciaUy deficient. Such is not the m e  here 
for if the allegations of the claimant's com-
plaint are taken to be true, he would be enti-
tled to some form of relief....Thus, to assure 
fundamental fairness, claimant is entitled to 
offer evidence relevant to his ~lairn.2~ 

It is clear from this statement that h e  court 
wsumed an arbitrator couId grant a motion on 
the p l d n g s ,  provided that in deciding the issue 
the arbitrator assumed the fa- pled to be m e  
and found that they were insufficient to state a 
valid claim or defense. 

We also need to consider one more factor. 
Civil courts typically allow plaintiffs leave to 
amend a deficient complaint a t  least once.2s 
Thus, if a defendant moved to dismiss a com-
plaint for failute to state a claim, the court proba-
bly would dismiss without prejudice and grant 
leave to replead with greater particularity. 

An arbitrator should follow this practice. The 
arbimtor should not condude an arbimaeion by 
granting a motion on a pleading without leave to 
amend except when the pleading in question has 
a £law that cannot be remedied. An example of a 
non-remediable flaw is a pleading dearly Ned 
beyond the applicable statute of limitations or 
one with an obvious jurisdictiona1 defect. 

Even then, to avoid a possible later am& on 
the award, it might be advisable for both the 
party attacking a pleading and the arbitxator to 
allow the atrthor of the pfeadmg in question to 
produce extrinsic evidence by declaration or 
deposition that might be relwant to the issues 
raised by the motion. 

Motions fw S- M@imrium. As previous-
ly noted, modons for summary adjudication (also 
known as summary judgment) are appropriate 
o d y  when no disputed material fact is at issue 
and the only question is one oflaw. 

D I S P U T E  REsOI.UTION J O U R N A L  

Summaryjudgment motions fded in courtusu-
aUy must comply with the applimble rules of civil 
procedure.26That is not the case in arbitration 
because arbitrators are not bound by court rules 
of procedure or evidence unless the parties so 
agree.?' 

As the institutional arbitration rules quoted 
above show, arbimtors are generally required to 
manage the proceeding wirh a view to eficiently 
resolving the case. Where the arbitration rules 
expressly or implicitly allow for dispositive mo-
tions, that would include hearing a motion for 
summary disposition. To reduce the risk of later 
challenge, it might be prudent for the arbierator 
to enmurap bath parties to expressly buy into 
the procedural approach &at the arbitrator in-
tends m rake to the hsgositive motion, including 
notice and other procedural requirements. 
Although arbitration is more flexible than liti-

&on and not as formal,the procedures used 
must be fair. In other words they must satisfy 
arbitral due process. In the case of a dispositive 
summary judgment motion, this means that the 
party opposing the motion must have an oppor-
tunity to present, not only kgal arguments, but 
relevant evidence toestablishthat there are mate-
rial issues of fact in dispute, despite the moving 
party's c b to the c~nmixy?~How and in what 
form that evidence is presented and received 
appears to be within the arbitrator's discretion. 

Dismmq and DispositiveMoths  
A key issue the d i m t o r  wilI have to decide is 

how much and what type of discovery to allow 
before hearing a summary adjudication motion. 
Absent an agreement by the parties, discovery in 
arbitration is usually quite limited compared to 
civil litigation. Arbimam normallyhave disaetion 
to determine how much discovery w d l  he allowed, 
since most arbid ruIado not prescribe a specific 
rype or amount. A partyopposing a summary adju-
dication motion is &!iy to believe that extensive 
discovery is needed in order to develop supporting 
evidence. 

The case law does not provide much guidance 
on how much discoveryshould be allowed. How-
ever, denying dl discovery on an issue relevant to 
the judgment may be viewed as fundamentally 
unfair. 
In the Scbkssinger case, the arbitrator alluwed 

extensive discovery by agreement of the parties. 
Thus, the reviewing court easily found that 
Schlessinger, d o  challenged the summary judg-
ment procedure, had an adequate opportunity to 
gather and present evidence. 

If there is no agreement among the parties on 
discovery relating to a summary adjudication 

mailto:M@imrium


motion, should the arbimtor condition hearing 
the motion on the moving parry agreeing to m 
appropriate amount ofdiscovery?How much dis-
covery is appropriate? Shauld the arbimtor allow 
the same amount ofdiscovery that a court would 
have allowed if the action had been brought 
there? Should the arbitrator limit discovery to 
the issues he or she considers material ta the 
motion? These are questions of judgment The 
answers will depend on the name of the case, the 
specific 'cissues raised by the motion, and the costs 
associated with the motion and discovery. They 
also will depend an h e  arbitrator's view of his or 
her inherent power to manage the proceedings, 
including how much discovery is permitred by 
the rules or the parties' agreement. 

Conclusion 
Dispositive motions have the potential to play 

an important role in resolvingdisputes in arbitra-
tion more quickly and efficiently.They may ben-

efit both parties by avoiding an unduly prolonged 
arbimtion and they may assist the arbitrator in 
expeditiously resolving the dispute. 

The relaxed procedural rules of arbitration 
proceedings allow the partis and the arbitrator 
to be more flexible in designing the procedures 
that wiU apply to bspositive motions. Whatever 
procedures are adopted, the party opposing the 
motion must be given adequate notice and a 
meaningfd opportunity to respond.z8Moreover, 
in the case of a summary adjudication motion, 
the arbittrator must give serious consideration to 
whether fkirness requires granting the parties the 
opportunity ta conduct discovery. If so, the arbi-
mtor would then have to determine how much 
discovery would be reasonable. If the arbitrator 
believes that discovery could significantly raise 
the cost of the motion above wbat it might cost 
to proceed to a hearing on the merits, the arbi-
trator has &cient discretion to deny the dispos-
itive motion. 

AAA Commercial Arbitration 
Rules, Rule R.30, 

See Scb&ger v. Rmnfg MQW 
& SPCP~PBIER40 Cal. App. 4th 1096, 1108 
(1995), c i h g  comments in a law r&w 
article and in rhe Rumr Cdifmnia BIIC-
tire G d e  statrng that motion practice 
might nat be available in arbitration. 
The Scbkssingsr court rejecxed this 
authority and determined that such 
motionswere permitted. 

j T h e  RUAA can be viewed a t  
mw.nccusl.org [search for Uniform 
Arbimtion Act). 

See generally, Prof. Roger Alford, 
'Rcpnrt to Law Revision Commission 
Regarding Recommendations for 
Chanp to California ArbitrationLaw," 
4 Pepp.D+r& R e d  LJ.1 (2003). 

See Cal. Code Civil Pruc. $1282.2. 
Scbicn-kp,m p n.2.
'See f f i rd ,  m pn.4. 
* Michae l  Hodlering, 'Disposjtive 

Motions in Arbitration," l(1) ADR 
hmts 1,8fSummer 1996). 

See FAA 5 100)and (4) allowing an 
award to lx vacated %here tbe d i m -
tors were guilty of misconduct ... in 
refusing hear evidence @ent and 
material tb the contrwersy" and *where 
the arbimamrs earceded heir powers." 
See also 5 128h,Z(a)(3) and (5) of the 
Calif. Code of Cil Promdute, allowing 
an award to be vawted if &therighs of 
the party were substantially prejudiced 
by misconductofa neutral arbitrator"or 
there was a "refusal ofh e  arbitramrs to 
hear evidence material m the con-
...." The common law "manifes disre-

gard of the law" doctrine also tollld be 
a e r t d ,  since it is in some ways similartu 
be argument that the arbimmr d 
hi5 powers. 

lo MLwKbd v. H* BB k  3 Cd.* 
1,11(1992). 
"Id.at 33. 
l2 h n v. Colmaln Co., 220 F.3d 

1180,1182( l O t h G .  2000). 
I3 h l e r  Pin. Cmup dp. Ssrfel, RTkobgs 

k CO.,22 F.3d 1010, 1013 (10thCir. 
1994). 

l4S$IPran. 2, 
ISSee hterc~rbonBermuda, Ltd, v. 

Caltex T d i a g  & Trump, Corp., 146 
F.RD 6-4(S.D.N.Y. 1199) ((confirmiaga 
summary adjudication by an arbitrator 
based on docurnen- evidence but ex--reservations about dBcidmgarbi-
tration -withuut an evidentiarybar-
ing); S* v. Siymw Wkmm, 488 A2d 
192 (Md. Ct. App. 1985) (dispositive 
motion is appropriate on issue of satute  
of Iimitations); Peg- Corn. Cw& v. 
Tmcp Corn. Co., 84 Wash, App. 744, 
929 P.2d 1200 (1997) (hearingof all evi-
dence regarding merits of a claim is 
unnecessary where a decision can be 
madeon basisofmwrim to W). 

l6  TimothyJ. He&, "Revised Uni-
form Arbitration Act, An mw,'56 
(2)  Dirp. Rcmb3.28 (July 2001). 

" 929 F.Supp. 1411, 1418 (N.D. 
Okla. 1996). 

I s  F.R.C.P. 56. See a h  Cdf. Cde 
Civil Proc. 437(c): #Anyparty may 
move for summary judgment in m y  
a d o n  or prmeeding if it is contended 
that &e adon hinomerit or that 

is w d h e  m the adon or pmding." 
l4 Calif. Code Civ. Proc. B 425.10 

states that complaints must include "a 
statement of  the facts constituting the 
muse ofacrion." 

2o However, under most institutional 
arbitration &, the arbintor has ex-
tensive power to require the parties to 
provide more detailed claims and de-
fenses. 

a'  AAA Employment Arbitration 
R d a ,  R.4. 

F.R.C.P. 10. 
23 See Calif. Code Civ. Proc. 

§ 4U).lO(e), ncning the grounds for de-
mwingtoadaimarethat%eplead-
ing does not mtefactsSufficient to con-
stitute a muse of action.' 

I4 P m h d  h w i t i m ,  mpru n. 17, at 
1417-18. 

25 "It isan ahre ofdiscretion for the 
court to deny leave to amend where 
there is any reasonable psibility that 
$aintiff can stwe a good cause of ac-
tion." G u d m  21. h e d y  18 Cd.3d 
335,349 (197s). 

26 See, e.g., Calif. Code Civil Proc. $ 
43714,requiring 75 days' notice far 
such hearings, and 61iE Ct. 8. 3.1350, 
*bing the format of the papers for 
summary judgment or adjudication 
motions. 

See a+, m p  n.2, at 1108: 
'For insace,  as stated, Code of Civil 
P r o d - *ction 437c, the summary 
adjodicarim statute, did nor apply he 
arbitdm k" 

2E 3~a7ft3Fb.h a p ,  p , a  n. 13, at 
1013. 


