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February 14, 2011 

Elizabeth M. Murphy 

Secretary of the Commission 

Securities and Exchange Commission 

100 F St., NE. 

Washington, DC 20549-1090 

RE:	 Process for Submissions for Review of Security-Based Swaps for Mandatory Clearing and Notice 

Filing Requirements for Clearing Agencies; Technical Amendments to Rule 19b-4 and Form 19b

4 Applicable to All Self-Regulatory Organizations (RIN 3235-AK87) (Federal Register Volume 

No. 250, Page 82,490, December 30, 2010) 

Dear Ms. Murphy, 

CME Group Inc. ("CME Group"), on behalf of its four designated contract markets ("Exchanges" or 

"DCMs"), appreciates the opportunity to comment on the Security Exchange Commission's (the or 

"Commission") Notice of Proposed Rulemaking ("Release") that was published in the Federal Register on 

December 30,2010. In addition to its comments included in this letter, CME submits its comment letter 

addressing the comparable proposal released by the Commodities Futures Trading Commission rCFTC") 

addressing "Process for Review of Swaps for Mandatory Clearing" (RIN 3038-ADOO), which is attached 

as exhibit A to this letter. 

In the Release, the Commission sets forth Proposed Rules pursuant to Section 763 of the Dodd-Frank 

Act ("Dodd-Frank"). Section 763 addresses the clearing of and application of the clearing requirement to 

security-based sV'Japs and requires the Commission to "adopt ruies for a clearing agency's submission for 

review. . of a security-based swap, or a group, category, type, or class of security-based swaps, that it 

seeks to accept for clearing." Proposed Rule 240.3ca-2 requires a clearing agency seeking to clear a 

security-based swap or a group, category, type, or class of security-based swaps to submit to the 

Commission: 

<I>	 statement as to how the 1r!t\I-D,3SE:O swap submission is consistent with I=\{,~hcu,,..,'o
 

Section 1
 



Elizabeth M. Murphy 
Cnht"ll"'lt"\/ 1 A f){\11
I \,..<oUIUUIJ l-r j If-V I I 

Page 2 

account the size of the market for such contract and the resources of the clearing agency 

available to clear the contract; 4) the effect on competition, including the appropriate fees and 

charges applied to clearing; 5) the existence of a reasonable legal certainty in the event of 

insolvency of the relevant clearing agency or 1 or more of its clearing members with regard to the 

treatment of customer and security-based swap counterparty positions, funds, and property; and 

•	 How the rules of the clearing agency prescribe that all security-based swaps submitted to the 

clearing agency with the same terms and conditions are economically equivalent within the 

clearing agency and may be offset with each other within the clearing agency, and how the rules 

of the clearing agency provide for non-discriminatory clearing of a security-based swap executed 

bilaterally or on or through the rules of an unaffiliated national securities exchange or security

based swap execution facility, as applicable to the security-based swaps described in the 

submission. 

As amended by DFA, Section 3C governs the Commission's responsibility to determine whether a 
security-based swap that a clearing agency chooses to clear may be cleared; it also requires the 

Commission to make determinations respecting whether a security-based swap is subject to the 

mandatory clearing requirement. Section 3C thus contemplates two different determinations to be made 
by the Commission in the area of cleared security-based swaps. First, Section 3C(b)(2) requires a 

clearing agency to make a submission to the Commission when the clearing agency plans to accept a 

security-based swap or group, category, type or class of security-based swaps for clearing. The purpose 

of the clearing agency's submission is to enable the Commission to make the determination required 

under Section 3C(b)(4)-whether that particular clearing agency may accept the applicable security

based swap for clearing consistent with the Exchange Act Section 17A,1 

In addition to the determination required by Section 3C(b)(4), the Commission must also consider 

whether to make a determination as to which security-based swaps are required to be cleared. Only 
those security-based swaps the Commission determines are required to be cleared are subject to the 

Dodd~·Frank ,..!o",rir,f'! mandate in Section 3C(a)(1). Section 3C(b) adopts t\AJO triggers that initiate the 

Commission's decision-making process regarding application of the clearing requirement. One trigger is 

a Commission-initiated revie\J\J based on its ongoing obligatory revievJ of the security=based svvap market 

Exchange Act 3C(b)(1). The other trigger is an application by a clearing agency to clear a particular 

security-based swap or class of security-based swaps. 3C(b)(2). But the Commission's determination 

whether to mandate to a swap is a different determination Ihe 

determ ination whether a a swap for under 
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Section 17A. In fact, Dodd-Frank contemplates that a security-based swap may be accepted for clearing 

on a clearing agency and not be subject to the Commission-imposed clearing mandate. 

The Commission's proposed rules require an even more expansive submission than the CFTC's 

comparable proposed rules, as addressed in our attached letter, in that they also require clearing 

agencies applying to clear a security-based swap to address the open access requirements for clearing 

agencies under 3C(a)(2). See, Release at 82495. The Commission acts outside of the authority granted 

to it by Dodd-Frank in requiring these items to be addressed in security-based swap submissions. Dodd

Frank does not list these factors in Section 763 as relevant to the Commission's determination as to 

either whether a security-based swap may be cleared by an applying clearing agency or whether the 

mandatory clearing requirement applies to a security-based swap. 

As such, the Commission should limit the breadth of the submission required by a clearing agency 

seeking approval to clear a security-based swap to addressing whether clearing such a security-based 

swap comports with the Exchange Act Section 17A. The factors listed in Section 3C(b)(4)(B) are most 

relevant to the Commission's determination as to whether the mandatory clearing requirement should 

apply to a security-based swap, not its determination, based on a clearing agency's submission, of 

whether the clearing agency can clear the security-based swap. CME requests that the Commission not 

require clearing agencies to perform an analysis of the 3C(b)(4)(B) factors or factors related to open 

access in its submission for permission to clear a security-based swap. Rather, the Commission should 

require a clearing agency to address only its ability to clear the swap at issue while continuing to ('''Innll" 

with Section 17A in its submission for approval to clear a security-based swap. 

The Commission's proposal would impose costs and obligations that would effectively undermine the 

purposes of Dodd-Frank. In effect, the Commission attempts to charge a clearing agency that wishes to 

list a new security-based swap with the obligation to collect and analyze massive amounts of information 

so that the Commission can perform its statutory duty of determining whether the security-based swap 

that is the subject of the application and any other security-based swap that is within the same "group, 

category, type, or class" should be subject to the mandatory clearing requirement. The proposed 

regulation eliminates the possibility of a simple, speedy decision on \Jvhether a 

swap transaction can be cleared by a clearing agency-a decision that the Dodd-Frank surely intended 

should be made quickly in the interests of customers \ivho seek the benefits of clearing-and forces a 

clearing agency to participate in an unwieldy, unstructured and potentially endless process to determine 

whether mandatory clearing is required. 

a broad and burdensome submission 

lrIn/-o,aSE:lO swap that is not authorized by Dodd-Frank and 

,...Io::>,ir,n mandate. CME with the Commission's propo,3ed 

to address 
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CME Group thanks the Commission for the opportunity to comment on this matter. We would be happy 
to discuss any of these issues with Commission staff. If you have any comments or questions, please 

feel free to contact me at (312) 930-3488 or via email atKathleen.Cronin@cmegroup.com. or Christal 
Lint, Director, Associate General Counsel, at (312) 930-4527 or ChristaI.Lint@cmegroup.com. 

Sincerely, 

Kathleen M. Cronin 
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