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Dear Ms. Murphy: 

The U.S. Chamber of Commerce ("Chamber'') is the world's largest business 
federation. representing more than 3 million businesses and organizations of every 
size, sector, and region. The Chamber created the Center for Capital Markets 
Competitiveness ("CCMC'') [Q promote a modern and effective regulatory strucrure 
for capital markets to fully function in a 21 " century economy. The CCMC 
appreciates the decision of the Securities and Exchange Commission ("SEC'') to 
follow Executive Orders 13563 and 13579. However, the SEC should follow these 
directives in a comprehensive manner to fulfill the intent of the Executive Orders to 

promote efficiency in market oversight and capital foonation to stimulate economic 
gtowth and job creation. 

The CCMC believes that full compliance with the Iener and spirit of Executive 
Orders 13563 and 13579 requires rcfoons and process enhancements that include the 
following: 

I. 	 In addition to the retrospective look back, compliance with Executive Order 
13579 and 13563 mandates on prospective rule making including enhanced 
analysis and Office of Information and Regulatory Affairs ("OIM'') review 
and scrutiny for economically significant rulemakings that will create costs of 
over $100 million; 
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II. Adoption of a negotiated approach to rulemaking as part of an enhanced 
rulemaking process; 

Ill.Prioritization of rules for review, including rules that that are prohibitively 
expensive with titde benefit, or are otherwise an unjustified obstacle to capital 
formation due to legal unccnainry or lack of clearly articulated or up-to-date 
policy rationales, along with "living dead" rules that have outlived their 
purposes; 

IV.1nclude in the scope of the review regulatory activity that results in market 
uncertainty, such as "rule adoption by speech," or positions that hinder 
legitimate business activity that were not vetted through appropriate channels; 

V. 	A thorough and transparent review of existing ruJes conducted at least every 
five years. The review should include candidates for remediation identified 
through a public comment process and public hearings and have a 
commitment to providing timely and detailed responses to comments received 
from the public. with emphasis on communicating decisions regarding which 
regulations will be given priority for remediation and the reasons for that 
determinacion 

VI.Economic analysis of new rules within two years ofrheir adoption; and 

VIl.Appoinonent of a lead commissioner to coordinate and spearhead the review 
effon. to be housed within the Division of Risk, Strategy, and Financial 
Innovation ("RiskFin',). 

A more thorough discussion of these pointS follows. 

Discussion 

Regulations should be clear, simple. timely. fair, reasonable, and necessary, and 
they should be clearly communicated to the public so that the agency's expectations 
of the public are well-known and well-understood. The public should be 
appropriately involved in the rulemaking process, both as regulations are being 
considered for adoption and after they come into effect to ensure that they continue 
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to meet the needs for which they were originally designed. Moreover, the process of 
reviewing existing rules must be insrirurionalized as part of the SEC's culrure. 

On January 18, 2011, President Bar.ck Obama issued Executive Order 13563 
("Improving Regulation and Regulatory Review") which reaffirmed, for executive 
agencies, regulatory principles and ru1emaking processes that include an enhanced 
process for examining the costs and benefits of proposed rules and their alternatives, 
as well as the necessity of a rule to achieve regulatory goals. In addition, Executive 
Order 13563 ordered executive agencies ro conduct a retrospective review of existing 
regulations to detennine how such regulations can be improved. 

On February I, 2011, U. S. Chamber President and CEO Tom Donohue wrote 
a letter to all independent agencies and Chainnan Mary Schapiro requesting that the 
agencies voluntarily conduct a review of its existing regulations consistent with 
Executive Order 13563. Following that letter, on July II, 2011, the President issued 
Executive Order 13579 ("Regulation and Independent Regulatory Agencies'), which 
states that independent regulatory agencies, no less than executive agencies, should 
abide by the heightened regulatory standards of Executive Order 13563. 

As one example of the need for the enhanced regulatory scrutiny caUed for in 
these Executive Orders, for new rules as well as old, the CCMC has filed two 
comment letters on the proposed conllict minerals rule. The letters request that the 
SEC follow the executive orders in writing this rule, as well as putting the proposal 
through more rigorous OIRA review. The reasons for the requests include: 

• 	 the difficulties in establishing the origins of minerals; 

• 	 the great disparity in the SEes estimate of compliance costs of $71 million 
versus some industry estimates of costs of 9 billion; and 

• 	 the failure of the SEC to take into account the compliance and economic costs 
that could be imposed on vendors that sell manufactured goods, costs dlat 
could affect tens of thousands of businesses. 
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Additionally, concurrent action by the State Department to map conflict areas 
and a proposed process for audits under the rule by the Comptroller General have 
eidlcr no t been completed, or not started. 

This is but onc example of the challenges faced by businesses because of an 
inadequate rulemaking process that focuses too little on the economic impact of rules 
and gives insufficient consideration to less burdensome alternatives that may meet 
regulatory goals. 

I. 	 Compliance wi th Executive Orders and Plan for Rigorous Economic 
Analysis and OIRA Review 

Despite the fact that Executive O rder 13579 does not explicitly require the 
SEC to conduct a retrospective review, the SEC is voluntarily adopting this process to 

improve upo n the way that reviews of existing regulations are conducted. The CCMC 
applauds the SEC's decision, which can yield significant positive benefits for the 
business community and the broader economy. 

However, the Chamber is concerned that the most important aspect of 
Executive Order 13563 has not yet been adopted. In addition to calling for a 
retrospective review of existing regulations, Executive Order 13563 reaffinns 
agencies' obligation to identify regulatory actions that are expected to have an annual 
effect on ti,e economy of greater tllan $100 million ("significant regulatory actions'') 
and submit these proposed rules for OIRA review. The O rder furtl,er requires that 
significant regulatory actions be accompanied by: 

• 	 an in-depth analysis of the rule's anticipated costs and benefits, quantified to 

the extent feasible; 

• 	 an assessment, including the underlying analysis, of the costs and benefits o f 
potentially effective and reasonably feasible alternatives, and; 

• 	 an explanation why the planned regulatory action is preferable to the identified 
potential alternatives. 
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The CCMC requests that the SEC devise, implement, and communicate to the 
public a plan to meet this more rigorous process for review of proposed rules. 
Adherence to this process will help ensure that each rule adopted by the Commission 
contributes to an efficient, modem regulatory structure that enhances American 
competitiveness and helps grow the economy and create jobs. 

II. Consider Adopting the Negotiated Approach to Rulemaking 

To further ensure that rules are necessary. narrowly tailored to meet their 
regulatory objectives, and arc supported by a realistic analysis of costs and benefits, 
the SEC should consider adopting the negotiated approach to rulemaking where 
appropnate. 

In a negotiated rulemaking proceeding, a well-balanced group representing the 
regulated public, community. and public interest groups join with representatives of 
the federal agency in a federally chartered advisory committee to negotiate the text, 
outline, or concept of a rule before it is published as a proposed rule in the Federal 
Register. If the committee reaches consensus on the rule, the agency can use tlus 
consensus as a basis for its proposed rule, which is still subject to public notice and 
opportunity for comment. If consensus is not reached. the agency continues with its 
usual rulemaking procedure. 

The regulatory negotiation process allows the interested, affected parties to 

have more direct input into the drafting of the regulation, dlUS ensuring that the rule 
is more sensitive to the needs and limitations of both the parries and the agency. 
Rules drafted by negotiation are frequendy more pragmatic and more easily 
implemented at an eatlier date, thus providing the public with the benefits of the rule 
while minimizing the negative impact of poorly conceived or poorly drafted 
regulations. 

Adoption of the negotiated rulernaking approach would give the SEC the 
benefit of the regulated community's expertise and perspective before a rule is 
proposed. \'{Ihile this more collaborative process certainly takes more rime at the 
outset, it would give the SEC the benefit of the regulated community's expertise and 
perspective. and potentially deter even more costly and time-consuming litigation. 
The negotiated rulemaking process has been voluntarily adopted numerous rimes by 
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executive agencies, including the Department of Education, Department of Labor, 
Department of Transportation, and Environmental Protection Agency. 

III. Prioritization of Review of All Existing Regulations 

Executive Order 13563, as extended to independent agencies including the 
SEC through Executive Order 13579, establishes five "General Principles of 
Regulation" that the agencies should follow when promulgaring rules. These 
principles provide a starting point for a process to identify rules dlar do not provide 
significant net benefits to the markets, to prioritize those rules for more in-depth 
review, and to ultimately determine whether such rules should be modified, 
streamlined, expanded, or repealed. 

• 	 Do the benefi ts of a regulation justify its costs (recognizing that some benefi ts 
and costs are difficult to quantify)? 

• 	 Is the regulation tailored to impose the least burden on society, consistent with 
obtaining regulatory objectives, taking into account, among other things, and to 

the c.xtenr practicable, the costs of cwnulative regulations? 

• 	 Is there another alternative regulatory approach that maximizes net benefits? 

• 	 Does the regulation, to the extent feasible, specify performance objectives, 
rather than specifying the behavior or manner of compliance cl"t regulated 
enti ties must adopt? 

• 	 Are alternatives to direct regulation available, including providing economic 
incentives to encourage the desired behavior, such as user fees or marketable 
pennits, or providing information upon which choices can be made by the 
public? 

In addition, we urge the SEC to abide by the core principle that its rules and 
regulations must contribute to ensuring that the United States remains the destination 
of choice for legitimate and productive capital formation. Maintaining this status 
requires maintaining market integrity and enforcing clear rules, in addition to greater 
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efforts to ensure consistency and predictability of rule adoption and interpretacion, 
and the elimination of redundancies. 

Accordingly, d,e Chamber believes that the SEC should prioritize its review of 
ru1es into the foUowing categories: 

a. 	 Prohibitively expensive or difficult to comply with regulations. These 
are regulations for which it has become apparent that the expected benefits 
of the regulation have not come [0 fruition, or that the costs of 
implementation- in terms of compliance costs, burdens on capital 
formation, and effect on finns' competitiveness-were nor fully recognized 
at the rime of adoption and whose actual expense outweighs [heir acruaJ 
benefit. As these rules have the largest economic impact. it is important 
that they take the highest prioriry. 

b. 	 Inconsistent or duplicative regulations. :Many regulations have become 
a significant burden over time because they are inconsistent with or 
duplicative of other regulations of the SEC or other regulatory agencies. In 
these cases, it is critical that the SEC, where applicable, coordinate its review 
and remediation efforts with other agencies with overlapping regulations. 
Such duplicative regulations impose high compliance burdens on industry 
and also high costs on the regulatory agencies seeking to enforce such rules. 

c. Regulations whose purpose has diminished (the "Living Dead") 
These are regulations that have become out-of-date since they were adopted 
as a result of a significant shift in the marketplace. technological changes, or 
other events occurring since enactment of such regulations, yet still impose 
costs on the marketplace. These regulations must be updated or repealed, 
as they represent a significant burden without a corresponding benefit, and 
may be counterproductive in light of their otiginal purpose. 

The Chamber believes that dlis review should begin prompdy so that rules can 
be modified, streamlined, expanded, or repealed, as appropriate and in an expeditious 
manner. 
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IV. Review Regulatory Policy Made Outside of the Fonnal Rulemaking 
Process 

Commission staff, without vetting by the Commissioners Of public input, often 
make decisions and policies that have the fo rce of a regulation. This may lead to 

contradictory positions, as well as uncertainty for companies, and ~hou1d be subjccr to 

dle same review process as formal regulatory policies. 

As onc example of many, over the course of a three-year period, the Financial 
Accounting Standards Board ("F ASB'') attempted to revise the FAS 5 standard on 
loss contingency disclosures. This proposal generated hundreds of corrunen( letters in 
opposition, many cemcred upon the concern that the proposed standard would 
violate attorney client privilege and hamper the ability o f businesses to use their 
constitutional rights to defend themselves from litiga tion. In the face of this 
opposition, FASB first suspended the proposal and, las t fall, dropped it all together. 

Shortly thereafter dle Divisio n of Corpo ration Finance, through speeches and 
letters, began to require selected companies to implement in their current SEC filings 
many of the controversial disclosure requirements that had been rejected by FASB. 
These actions were not reviewed by the SEC, but clearly are designed to, and are 
having the effect of, setting new corporate clisclosure policy. Unfortunately, this was 
done without a discussion or examination o f the very significant policy issues that led 
FASB to put its rulemaking on hold: the significant costs to shareholders in terms of 
the burden of complying with new disclosure requirements; the hann from disclosure 
of information that could significantly disadvantage the company in ongoing litigation 
(and expose it to new litigation); and the lack of any benefit from the disclosures, 
given the inherent unreliability of the predictions that are being required. 

This is but one staff driven policy that may harm the bottom line of businesses 
and investors without being subjected to rulemaking process required by the 
Administrative Procedures Act. ll1creforc, consistent with the letter and spirit of the 
Executive Orders, decisions and policies made outside of the formal rulemaking 
process should be subject to the same review process as formal regulatOry policies. 

V. Retrospective Review Process and Public Involvement 
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Transparency and coordination with the public will be cririca] to maximizing 
the benefits of the review process. Therefore, following its adoption of a process and 
standards, the SEC should set forth both the process and the standards publicly, so 
the public will understand how the review process is going to proceed. The SEC 
should then, through a 120-day period for public comment and a series of public 
hearings throughout the country, solicit nominations from the public of specific 
regulations that should be reviewed with an eye rowards modification, streamlining, 
expansion, or repea1. 

A fter the close of the public comment period, the SEC should commit to 
providing timeJy and detailed responses to conunents received from the public, with a 
particular emphasis on communicating the SEC's decisions regarding which 
regulations will be given priority and the reasons for that determination, 1rus 
response should inform the public as to which regulations will be given priority for 
review, and should set out a rimeline for: agency action on such regulations. To the 
extent that action on any existing rules may require a legislative change, that fact 
should be clearly ouruned in the response to public comments. 

Tt is critically important that the process for retroactive review set in motion by 
Executive Order 13579 be instirutionalized in the SEC's regulatory mission, and not 
become a one-rime exercise. W/e recommend, in addition, that the SEC revisit its 
entire inventory of rules- through the process described above-at least every five 
years to ensure that its rules remain clear, simple, timely, fair, reasonable, and 
necessary. This process, o nce fully instirutionalized, will provide benefits to the 
markets by both ensuring that existing rules are brought up to date and by reinforcing 
to rulemaking staff that diligence in conducting cost benefit analysis and reviewing 
reasonably available alternatives will result in more effective regulations. 

VI. Economic Analysis of N ew Rules within Two Years of their Adop tion 

While deficiencies in economic analysis have been well docwnented and 
debated, economic analys is during rulemaking remains an estimate of potential costs 
and benefits bifort a rule has been promulgated. By also mandating an economic cost 
analysis two years after a rule has been promulgated, the SEC will have a true measure 
of the costs and benefits and may quickly take action to correct any potential adverse 
consequences in a rule. as weU as to get a measure of the rules effectiveness. 
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Additionally, over the course of time, this dual system of economic analysis will help 
to instill discipline and rigor in the additional analysis made during initial rulemaking. 

This concept, while novel. is not a new one. In 2008, the SEC's own Advisory 
Committee on Improvements to Financial Repo rting made similar recommendations 
for a post implementation review of accounting and auditing standards. 

VII. Appointment of a Lead Commissioner and RiskFin to Guide the 
Retrospective Review EfTon 

Recognizing the Chainnan's already significant and expanding responsibilities, 
we recommend that the Chainnan delegate ultimate responsibility for the regulatory 
review process to ano ther Commissioner, who will lead the review e ffo rt. Further, 
the review effort should be housed within the Division o f Risk, Strategy, and 
Financiallnnovarion. 

By assigning ultimate responsibili ty for this important function at d,e highest 
level of d,C agency, d,e SEC will both demonstrate to d,e public dlat this importan t 
functio n is a prio rity o f the Commission and is receiving the attention that it requires. 
Addirionally, \vith a Commissioner at the helm, the SEC's retrospective review will be 
less susceptible to cross-divisional biases and silo ing that might otherwise interfere 
with its success. 

Likewise, Risk Fin is well·suited to provide the discipline that will be required to 
insrirutionalize the review process . RiskFin's multidisciplinary staff possesses the 
skills needed to adequately assess rules' intended and unintended consequences. 
Additionally, RiskFin staff are more likely to be able to review rules' effectiveness 
objectively, and are less likely than staff in the Divisions o f Enforcement, Trading and 
Markets, O ffice of Compliance Inspections and Examinations, and Corpo ration 
Finance to have a vested interest in dle outcome o f a review. RiskFin's periodic 
written analyses of the costs and bene fits o f each rule sho uld become part o f the 

public record. 
Conclusion 

The CCMC once again would like to thank the SEC for the opportunity to 

comment on the RctIospcctive Review o f Existing Regulations. \Vle believe this 
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process is critical to modernizing our regulatory strucrure in a way that will enhance 
American competitiveness and help grow the economy and create jobs. W/ e continue 
to look forward to working with the SEC throughout this process. 

Sincerely, 

~1As.~t-JJ 
David Hjrschmann 


