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DonaldR. Davret 
116 Ursula Drive 
Roslyn,NY 11576 

Securitiesand Exchange Commission 
100 F Street N.E. 
WashingtonD.C. 20549 
Attn: Nancy M. Morris 

May 4, 2008 

Dear Ms. Morris, 

I write in reference to yourpendingapprovalof the National Association of Realtor's 
request for Exemption from Registration ofthe Securities Act, in regards to obtaining 
referral fees for the sale and recommendationof Tenant in Common Section 1031 
exchanges.I am aghast at the prospectof this action being taken, which I will explain. 
In doing so, let me say that despite whatever reasoning is used, I do not expect the right 
thing to be done. All that matters is money, powerandinfluence, and the NAR will use 
all it has to getthis through, as they do with everl'thing else they undertake. However, 
evenin this day and ageofmanufacturedconsent,I beg to stand up for my professionand 
its dignity, and its rights. 

In fact, let's begin by calling this for what it is: a farce. 

It is truly amazing to watch the dance of deceit of that goeson in Washington. Down the 
street, the National Associationof Broadcasters is trying to have its way witl the FCC, 
while an incompetent and confused Commissioner,tom by all of these competing 
interests, including some members of Congress who have beenwell compensated for 
their efforts, ffies to assure the Commission thatall they are trying to do is "help to 
protect"the American listener.No one believes it, but theyprattleon as if nothing is 
wTong. 

In this case, we have a laughable attempt by another trade organization, apparently so 
very self satisfied in what it has accomplished for the residential real estate market, they 
are now trying to tum their deft hand to the commercial markets. 

What SEC adjudicators of this matter do not know, and should not, in fairness, be 
expectedto know, is thatthe NAR is attempting to legalize a cormpt businesspractice 
that not only has been long tolerated, ifnot outright encouraged,it has been and 
continuesto be partandparcelofthe real estate sales culture and practice.When I say 
they are part ofthe real estate sales culture and practice,I mean in thesame way that 
Holy Communion is partof the culture andpracticeof the Roman Cathoiic Church. 
Let's call them for what they are: kickbacks. 
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one ofthe reasonswe are in the messwe are in today in residential real estate, is by the 
"networking" ofreal estate "professionals" tlrough sweetheartdealswith appraisers, 
lenders,mortgagebrokersandbuilding inspectors.It is a mantra tluoughoutthe industry 
that a Realtor "controls theclient by conlrolling the deal," and this isjust anotherway a 
transaction that perhapsshouldnot have been done, getsdone.We are now living witl 
the results. Theapproval of this exemption will, I beliwe, have a similar effect. 

In fact, since the wholesalesprocess is greasedby "relationships" andkickbacks, what 
the SEC will do is merely ratchet up the amount of compensationgivento the Realtor, 
first, the one now alreadygrvenby corrupt practitionersin the securities industry,and 
next, the legalizedone.Thebusinesswill now merely be frrnneled to the highest bidder' 
as opposed to the one or few who might sign on to greasingthepalmof a Reaitor. The 
NAR is attempting to sweeten thepot, for apracticethathasalreadybeengoingon 
illegally. Indeed, the author of Skadden's petition has thenerve to write: 

NAR is concerned that a client who no longer has the benefit of the 
CommercialRealEstate Professional's real estate assistance,oncecontact has been 
madewith a Selling Broker-Dealer, maypurchasea TIC Security when, in fact, a non' 
securitiesproperry may be a better inveslmentfor the clien!. 

This is a familiar dynamic within certain areas of securities enforcement: The 
prospectiveclientis automaticallydeemedto be an illiterate moron whose well being 
and self interest carurot be determinedon his own. But the simple truth is anyone who 
has owned realpropertyof any substance that would actually require the use ofa tax 
shelterlike a 1031 exchange, whetherfractional or whole, is no neophyte, and has 
already made a decision to purchaseone or the other on the premisesthat they may no 
longer wish to directly manageaproperty,or cannot locate something that suitstheir 
needs, or are looking for an investrnent with a specific time horizon. These are two 
differentinvestmentvehicles that fulfill different mandates for theprospect.Secondly, 
giventhe fact that theprospectiveuserof a 1031 has already been in touch with a real 
estate"professional"in the sale ofthe originating property,it is highly doubtful that the 
prospectis lacking for advice. Lastly, someone performing a Tenant in Common 
Exchange alreadv has had considerablc exoerizncein the directownershio of 
commercial real orooertv,and is hardlv in neeil of "suidance" from an NAR 
member's"exoertise.".In otherwords, every premisefor the exemption witten in the 
petitionis based on nothing in fact. The mere fact that someone from a firm like 
Skadden, Arps could write such an imbecilic screed in defense ofthis initiative is 
preciselythe kind ofnonsense that makes me incredulous to think some poorparent 
sacrificedhundreds of thousands of dollars to send a child to a college that would train 
themto write this worthless twaddle. If I were an SEC Commissioner, I would feei 
personallyinsultedto have been petitionedwith such piffle. 



TheNAR's "concems"ring holloq and are nothingmore than an attempt of a new kind 
ofland grab.Like the National AssociationsofBroadcastersdownthe road' they make 
elaborateproteststhat,to a reasonable person,are devoid oflogic. They are not 
howevet, devoid of greedandsophistry. 

The SEC should know that the NAR haslittle or no regulatory leverage on its many 
members,and adherence to regulationsby its membership is not a chief concem of the 
organization.It never was. Poor or misleadingsalespracticesare rarely, ifever, 
disciplinedin the manner ofa breach of frduciary interest ofa client that would trigger an 
enforcement action by say, FINRA. The maximum fine they can levy, by their own 
admission,is $5000.To Mary Schapiro,that's an after dinner mint. Skadden must be 
under the impression this sort of "discipline" would frighten any would be evil-doerinto 
choosinganotherline of work. That's just anotherinsult. 

In fact, one need only look at the enclosed pagefrom a website which $ates " eren 
thoughTIC interestsareconsidercdsecurities,it is estimatedwer fo![91[1!fup!4!g 
over the lastfew yearshave been sold by real estate brokers as real estate and not as 
private placements. " 

Call me a stickler for regulations, but isn't a violation of Reg. D by a non-registered 
personalmostas bad as a violation committed by a registered one? It seems despitethe 
strenuously made prohibitions on engaging in securities transactionsoutsidethe scope of 
their "expertise,"it looks like they've already been happily violating a rule of law by 
even far greatermeasurethan they would be if the exemption weregrantedlIndeed, in a 
conversationI had with one seller of TICs, their contempt andwillful disregardfor U.S. 
securities law is nothing short of breathtaking. 

Skadden utites: 

Withrespect to providing assistanceto a client in connectionvith the sale of a TIC 
Security, NAR reminded its licensed real estate agents and brokers of their obligations 
underArticle 1l of the NAR Code of Ethics, which states that: 

REALTOR{' shall not undertake toprovidespecializedprofessional services 
concerninga type of property or service that is outside their field of competence 
unlessthey engage the assistcnce ofone who is competent on such types of 
propertyor vmice, or unless theJactsarefully disclosedto the client. Any 
personsengaged to provide such assistance shall beso identified to the client 
and their contribution to theassignmentshouldbe set forth. 

Seeing that perhaps half of these TIC deals may have been done in flagrantdisregardof 
federalsecuritieslaw, it seems NAR's "reminder" didn't sink througf and their 
mechanismsfor enforcing "ethical real estate business practices"are a tad weak. 



Moreover,as a Registered Representativewho suffersdaily from the oppressive hand of 
his own SRO,I demand to know what the SEC is goingto do about this. Seems to me the 
perpetratorsdeservefinesAND imprisonment for such an offense, and the originators of 
these deals, and thosewho brought them to the syndicatorsfor closing without the 
involvementofa broker-dealeror a registered personis very easy for the Commission to 
track down. Jokingaside,I am personally outraged that I can be fined $300for using my 
cellphonein my office to speak to my 14 yearold daughter, while these peopleare 
gettingaway with distributingPrivate Placement Memorandalike they were Red Cross 
pamphlets. 

The SEC shouldseriously contemplate the unintended precedentthis referrai scheme 
could metastasize into. Many of the same syndicatorswho structweTenantIn Common 
1031 Exchanges alsosyndicateotherreal estate basedinvestments,including collective 
ownershipof properties structured as Limited Liability Companies. In fact' the SEC 
would do well to realize that they usually consist of the self-same properties treing 
*TIC'ed.' Manybuildings,particularly larger ones, are cleaved into TIC, LLC and 
partially merged into so-called "Opporrunity Funds" by a single syndicator, say, Grubb 
& Ellis or Argus Realty. Soseveralinvestrnent structures exist for a propertywith the 
samerent roll, mortgage obligations, and the like. Since it is the positionof the NAR 
thata Realtor's "expertise"is so critically invaluable in the sales and marketing ofa 
TIC security, the SEC must also come to the conclusion thatNAR members must also 
becompensatedfor thesale of LLC's, real estate mutual funds, Mezzanine Financing 
and even Real Estate Investment Trusts, lestthehapless investing public is shom ofthe 
expertiseand"protection"of these "experts." 

Right? 

Skaddencontinues: 

IJ moreover, theclient ultimately determines topurchasea non-securities property afier 
considering one or more TIC Securityproperties,thefederal securitieslaws will not be 
applicableto the participation of the Commercial Real Estate Professional in the non-
securitiespropertytransactionandthe continued participationof the Commercial Real 
EstateProfessional will be benefcial to the client until the closing of thetransaction. 

In the NAR's odd view, there's no conflict of interest here, especially since the NAR 
"expert"would reap a far larger commission on a fi.rll building transaction than his silly 
little referal fee, this, after the Registered Rep has knocked his brains out- for nothing. 
Strangely,Skadden'sletterdoesn'tmake mention ofpaying a fee to the Registered Rep 
for ils expertise. No doubt this was merely an oversight on their part. 



What the NAR is attempting to do is use the 1031 tax statute as a wedge to getinto the 
realestateinvestmentarena.Given their horrific fortunes in the residential market, one 
should hope they are indeed attempting to salvage something for their suddenly bereft 
membership. It's the least they can do after tleir role in tuming the U.S economy into a 
slow moving train wreck. 

However, I do not believe that rewriting the Act of 1933 to suit their interests, under the 
flimsy pretextthat others are so truly desirous of their "expertise,"is the way to go 
about things. This is a poorly devisedgambit,andill conceivedfor thepublic, for the 
investment commmity, and ultimalely, even for the NAR. It is a move that is fraught 
with dangerousprecedentsfor the way securities are marketed and sold in this country, 
andopens up new frontiers for comrptpractices. 

I urgeyou to vote to keep the Act in placeasit was written, and reject the NAR's 
shamelesspetitionwithout reservation. 

cRD #4565804 
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Realestate brokers may be allowedto receive 
referralfeeson tenant in common security deals 
soon! 

Nevys11/9- SECProposesNAR Exemption<==Click here ! 

News 11/13 - SCI"supports"new Tlc Exemption <== CliCk hgfg 

J 

News: 11l't5 - NAR"supports"new TIC Exemption <== CliCk 

here ! 

TICA (== CliCk hefg !honorsoMNl brokerase 

Positive SEC Action Possible Soon! 

NAR(theNationalAssociation of Realtors) has spent quitea lotof time and 
effort in an attempt to gaincontrol over the tenant in common industry. NAR 
seemsto have realized the massive amount of money that Realtors could 
earnby selling Tenantin Commondeals(TlCs)if they could. Tenant in 
Common is a way to take tifle to real estate but is also a way for real estate 
investorsto buy a portionof a larger realestate investment which the SEC 
considersa security. ln 2002, theIRSgave guidance on how the tenant in 
commonownership structure, commonly used by "sponsors" to get investors 
to buy a partialinterestin a "hands off'commercial real estate investment 
could be used in a '103'lexchange.Since 2002 the tenant in common industry 
hasexplodedand because of the natureof securities. As of December 2007, 
Realtorsare not legallyallowedto be compensatedforselling tenant in 
commoninvestments.Although this is not stopping them from selling real 
estate TlCs andgetting paid! 

EventhoughTIC interests are considered securities by the NASD, it is 
estimated that almost half of the TICdeals over the lastfewyearshave been 
soldbyrealestatebrokers as realeshte and notthrough a privaie placement 
withreps that specialize in tenant in common investments. Although the 
underlyingassetin a tenant in common deal is real estate, TIC deals are 
consideredsecurities by the NASDand therefore one must have a securities 
licenseto sellone. Most realestatebrokers do not have securities licenses 

1 of3 514/2008 10:24 AM 



NAR exemptjon - Can Realtors make money offthe exemption yet? http ://www.narexemption.com/ 
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andthereforecannot legally be compensatedfor selling tenantin common 
investmentsat this time.NAR has been negotiating withthe SEC (Securities 
and Exchange Commission) to determine a processbywhichreal estate 
brokers can legally be paidcommissionson tenant in common security deals' 

The last few yearstherehavebeen two active groupsselling tenant in 
common deals in two completely differentways. Real estate brokers have 
beensellingTlCs as realestatewith total disregard for securities rules and the 
securitiespeoplehavebeen following many more rulesand selling them as 
securities.Peoplelooking to buy tenants in commondeals have been forced 
to decide which set of rules to follow based on whethertheywent with a 
company that sold the deal as a securityor as realestate. As of December 
2007,there does not apper to be a set of rulesthateveryone follows. 

ThispotentialNAR TIC exemption must take into account thefollowing 
securitiesrules. 

. TICinvestmentsprohibitionof generalsolicitation. 

. Suitability requirements of Reg D offerings. 

. Current rules disallowing securities broker dealers from payingreal estate 
brokersreferralfees. 

During"negotations"with the SEC, the National Associationof Realtors has 
proposedthatreal estate brokers be exemptfrom these rules undera certain 
conditionsso that they may advise clients on the realestate side of TIC 
investmentsandreceivepaymentfrom the TIC sponsor or seller. NAR would 
liketheir members to be exempt under the following conditions: 

. Theclientmustsigna buyer agreement that wouldallow the Realtor to 
adviseontenant in common investmentsthat are sold as securities. 

. The real estate broker must notadvertiseTIC investments in any way. 

. Suitabilitywill be determined by the securities broker dealer. 

. Thesponsor(seller)will be responsiblefor payingthe buyer's agenta real 
estatereferal fee (lt is the responsibility of the sponsor to disclose this fee). 

Also,the real estate broker may notbe dissallowedfromsellingany security 
previously,must show the clienttraditionalreal estate investments,and should 
havesome knowledge commercial realestateinvestments. 

NARTICexemption 

News:11l15- Spectrus"letoff ' for givingcommissions{== CliCk 

here ! 

News: 11116 - Weltonpreparesto givecommissions(== CliCk 

here ! 
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Confidentid Trcatment Requestcd by 
Skadd€n, Arps, Slrte, Mcagher & Flom LLP -
on Behalf of Nation|l Associatiotr of Resltorss 

Sxnooeru,Anps,Slnrr, Mencnen & Florr l  l lp 
1440  NEW YORK AVENUE,  N .W.  

FIRM/AFFILIATEWASH|NGTON,D .C .  20005 -2111 	 OFFICES 

BOSTON(202)371-7000	 CHICAGO 
Fax (202)393-5760 HOUSTON 

htto:/rlrrwvr. com LOS ANGELES skadden. 	 NEW YORK 
OiRECT DIAL PALO ALTO 

202.-37't-7216	 SAN FRANCISCO 

2m-66't -8286	 WLMINGTON 

EMAIL AODRESS	 EEIJING 
srothwel@skadden.com BRUSSELS 

FRANKFURT 
HONGKONG 

LONDON 
MOSCOW 
MUNICH

October I l, 2007 PARIS 
SINGAPORE 

SYDNEY 
TOKYO 

TORON'O 

Nancy M. Morris, Secretary 
Securitiesand Exchange Commission

100 F Street, N.E.

Washington,DC 20549 

RE: 	 Tenants-in-Commonlnterests 
Request for Exemption from Reqishation Under 
Section 15(aXl) ofthe Securities ExchangeAct of 1934 

Dear Ms. Morris: 

Weare submittine this letter on behalf of theNationalAssociationof 
Realtorso("lr{AR"),which is Ari'erica's largest association of real estateagents and 
brokers,representingmorethan 1.3 million members involved in all aspectsofthe 
residential and commercial real estate indusnies. We respectfully request the Securities 
and Exchange Commission (the"Commission" or "SEC') to grantan exemption from the 
broker-dealerregistration requirements ofSection l5(a)(l)' ofthe Securities Exchange 
Act of 1934 (the"ExchangeAcf')' andfrom the reporting and other requirements 
specifically imposed by the Exchange Act, and the rules and regulations thereunder, on a 
broker or dealer that is not registered with the Commission (exceptSectionsl5(b)(4) and 
l5(b)(6) ofthe Exchange Act), pursuantto Sections l5(a)(2t and 36(a)a ofthe Exchange 

| 5 U.S.C. 78o(a)(1). 
2 15 U-S.C.78aet seq. 
l l5 U.s.c. 78o(a)(2). 

mailto:srothwel@skadden.com


NancyM. Morris, Secretary Conlidential Ticatment Requested by 

SecuritiesandExchangeCommission Skrdd€n, Arps, Slatc, Meagher & Flom LLP 

October11, 2007 on BehNlfof NationalAssociationof Realtors@ 

PaseNo. 2 

Act, to any licansed real estate agentand./orbrokerwho has substantial experience(as 
discussedbelow)in commercial real estate' (a "Commercial Real Estate Professional') 
and the real estate brokerage firm with which such Commercial Real Estate Professional 
is licensed (a "Real Estate Firm") (referencedtogether,when apgopriate, as a "RE 
Participanf') that receives a real estate advisory fee(a "Real Estate Advisory Fee') from 
a purchaserofan undivided tenants-in-commoninterest in realproperty (a "TIC 
Interest") that is offered and sold together with otherarrangementsthat cause it to be 
deemed1o be a security undet the federal securitieslaws(a "TIC Security')in the 
circumstancesandsubjectto the conditions set forth below. A Real EstateAdvisory Fee 
may be paidby thepurchaserdirectlyor on behalfofthe purchaserby the sponsor or 
issuer of the TIC Security(a"sponsot''),which may, thereby, reducethe commission or 
other compensation receivedby a registered broker-dealer involved in the TIC Security 
transaction(a "TIC Security Transaction"). For the reasonsdiscussedbelow,we believe 
theproposedexemptionis appropriate in the public interest and consistentwitlr tl|e 
protectionof investors. 

I. BACKGROUNI) 

A. NAR. NAR is a national trade association for the real estate industry, 
foundedin 1908. NARis a voluntary organization comprised of licensed real estate 
agents and brokers who are involved in residential and commercial real estate as brokers, 
salespeople,propertymanagsrs, appraisers, counselors and others engaged in all aspects 
of the real estate industry. Today,NAR has over 1.3 million individualmembers, 54 
stateassociations(includingGuam, Puerto Rico, and the Vhgin Islands) and 
approximately1,500 local associations. The term REALTOR@ is a registered collective 
membershipmark that identifies a licensed real estate agent or broker who is amember 
ofthe NAR and. therefore. subscribesto theNAR Code ofEthics. Licensed real estate 
agents and brokers who are members of NAR display NAR's "REALTOR&'trademark 
on their sigrrs, business cardsand stationeries in order to informcustomersoftheir 
membership. Many national andlocal Real Estate Firms will only employlicensed real 
estate agents and brokers who aremembers ofNAR. 

NAR has established standards for efficient, effective, and ethical real 
estatebusinesspracticesandprovidesa facility for professionaldevelopment,research 
and the exchange of information amongits members andto the public for the purposeof 
preservingandenhancingtheright to own! use, and transfer real property.In 1913, NAR 
first adopted a Code ofEthics that is applicable to the conduct of its members. The NAR 

4 	 l5 u.s.c. 78mm(a). 
5 	 For purposesofthis exanption request,lhe tefm "commercial real estate"includes all real estate 

categoli€s othel ttan singte-family and one- to foul-unit residential dwellings, including oftice, retail, 
raw land, multifamily (i.e., greater than +unit dwellings), industrial and others. 
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CodeofEthics establishes baselineprinciples for the conduct ofthe licensedreal estate 
agentsand brokers who are membersofNAR." TheCode of Ethics includesdetailed 
"StandardsofPractice" that explain the application ofthe Code ofEthics in particular 
factualcircumstances. The Cade is organizedaround major principles,looselydefined 
as: 

. LoYaltY to clients. 
e Fiduciary(legal)duty to clients. 
e Cooperationwith competitors. 
r Truthfulnessin statements andadvertising. 
e Non-interferencein exclusiverclationshipsthatother licensed real 

estateagents and brokershave with their clients. 

When a complaintis submittedto a local associationof NAR regarding 
the violation ofthe Code ofEthics by a licensed realestateagent or broker that is a 
member of NAR, a disciplinary proceedingis initiated by the Grievance Commifteeof 
the relevant localassociationto determinewhether a violationoccurred and, ifso, the 
apprcpriatesanctionto be applied to theviolator. NAR's explanalionof the complaint 
and disciplinary processis available to consumers on NAR's website.'Licensedreal 
estate agents and brokersmay be reprimanded, fined up to $5,000,or their membership 
can be suspended or terminated for seriousor repeated violations.Lesser violations may 
result in requiring attendanceat courses andseminars designed to increase the licensed 
real estate agents'and brokers' understanding ofthe ethical dutiesand other 
responsibilitiesof licensed real estate agents and brokers. Those Real Estate Firms that 
require their affiliated licensedreal estate agents and/or brokers to maintainmembership 
in the local association of NAR will terminatea licensedrealestateagent's and/or 
broker'saffiliationif the person'sNAR membership is terminated asa result of a 
disciplinary action. 

NAR has five affiliated institutes, societies, and councils thatprovidea 
wide array ofprograms and services that assist licensedreal estate agents and brokersthat 
areNAR members in increasing skills, productivity andknowledgein particularreal 
estatefields and specialties.Designationsacknowledgingexperienceand expertise in 
various real estate sectors are awardedby each affiliate upon completion ofrequired 
courses. These programsinclude, for example,designationas a Certified Commercial 

u NAR membersare required to att€nd 2- 1/2 hours of qlucation on the Clde of Ethics every four years 
to maintain membership in NAR. ,9e, e.g:,wrww,nsrealtors.ors,/edu/€thicstrainins.htm.However, 
individual sat€s go further, offering 8-hour seminars on the Code ofEthics and the processesto 
enforce the Code. &e, e.g, htF;//www.ncrealtors.org/edu/06prostnds.pdf 

' se", 
http://www.realtor.org/mempolweb.nsfl0/e63110cecf643240862569670063bcb€/$FILEiBeforeo/o20Yo 
uo/.20Fileo/ol0arudyo20Ethics%20Compliant%Z0Brochure.DOC. 

http://www.realtor.org/mempolweb.nsfl0/e63110cecf643240862569670063bcb�/$FILEiBeforeo/o20Yo
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InvestmentMember("CCIM") for members who have satisfied certain education and 
experiencerequirements related to commercial real estate brokerage, leasing, valuation, 
andinvestrent analysis. This programrequires completion ofan introductorycourse, 
four corecourses and a series of one-day advanced education programs,online courses, 
and special symposiumsprovidedby theCCIM Institute." 

B. TIC Interests. TIC Interestsaregenerallyoffered as a replacement 
propertyto individualsseekingto complete tax-deferred exchangetransactionspxrsuant 
to Section 1031 ofthe Intemal Revenue Code of 1986,as amended (the"IRC")." TIC 
Interestsare also offered as investment propertyto individuals who are seeking to own 
undividedfractional interests in realproperty. Unlike an interestin a partnershipor trust 
that cwns the undedying investrnent properfyor properties,each co-owner ownsa 
specifieddirect fractional interest in a TIC property. Therefore,each co-owner of a TIC 
Intefestreceivesat a real estate closing a deed in the owner'sname representing his or her 
undividedfractional interestin the TIC propertyand can obtain title insurance for his or 
herpercentageinterestin the property. Eachco-owner'sTIC Interest can be sold,gifted, 
bequeathed by will, or inherited, andis subject to property,gift, estate,and inleritance 
taxesin the same manner as an intErest held by a sole owner of real property. Such TIC 
Interests are illiquid in the same manner as other real property. 

Eachco-ownerhas certain rights, including theright to share pro rata in 
the income, gain,loss, deductions andcreditsftom theproperty.Regardlessofwhethera 
TIC Interest is prepackagedwith an agreemontfor the employment ofa professional 
propertymanagement company, a TIC Interestowner retains the right to vote on 
decisionsaffectingtheproperty. We understandthat a purchaseof a TIC Interest 
generallyrequiresan investment ofat least $100,000.Further, no more than 35 
purchasersmayparticipatein the purchaseofa propertysold in the form ofTlC Interests 
in order to qualifuthoseinterestsfor an IRC Section l03l exchange.rO 

C. Treatmentof TIC Interestsas Securities A sponsor may purchase 
aninvestmentproperty,negotiatingthepurchasepriceand the [oan, and then may sell to 
unrelated investors TTC Interests in the property &at remain subject to existing contracts 

" 	 The Departnent oflabor webpage on Real Estate Brokers ard SalesAgents specifically references the 
NAR as a "sponsorof courses covering the fimdamentals and legal asp€cts ofthe field." The webpage 
also states that "fa]dvanccd courses in mortgage financing, property development and management and 
other subjects alsoare alzilable." See, U.S. Deparfinent of]-abor, Bureau oflabor Statistics, 
wwu'.bls.gov/oco/ocos 1 20.htm. 

e In March 2002,the Internal Revenue Service(dre "lRS") issuedguidelineson how TIC Interests can 
quafry as replacemeft property for purposesof anIRC S€ction 1031 exchange . Included in the 
guidelincs is Otecondition that therc mustbe no more than 35 co.ownersof aproperty. See,IRS 
RevenueProcedffe2002-22(March19,2002). 

'o Id. 
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for leasing, management, and operalion ofthe property.As the National Association of 
SecuritiesDealers, Inc. ("IrlASD")' ' statedin NASD Notice to Members 05- I 8 (March 
2005),Private Placementsof Tetants in Common Interesls('Notice 05- 18" or the 
'NASD Notice")," discussedmorefully below,"[w]henTICs are offered and sold 
togetherwith otherarangements, they generallywould constitute investrnent contracts 
and thus securities under the federalsecuritieslaws."" The SEC staffhas, in connection 
with one no-action request, disagreed with the view that a triple net lease anangement 
thatis sold to a sinsle investor or multiole investors as tenants-in-common is not a 
security.la 

D. Compliancewith the Federal Securities Laws Sales of TIC 
Securitiesareconductedby a sponsor without registration ofthe offering in reliance on 
theprivate placement exemption under Section 4(2) ofthe SecuritiesAct of 1933 
("SecuritiesAct'), generallyin relianceon Rule 506 ofSEC Regulation D adopted under 
thatprovision." Since the federal securities laws require thatany sales commission or 
other compensation paid with respect to the sale ofa securitybe paidonly to a broker or 
dealer registered underSection l5(b) ofthe Exchange Act (unlessanexception or 
exemption from such registration is available),private placemens ofTIC Securities are 
sold by a sponsor through a registered broker-dealer acting as a placementagent(referred 
to herein as the"LeadPlacementAgent"). Such Lead Placement Agent may be the sole 
distributor of the TIC Securities or may enkr into an agreement with oneor more other 
tegisteredbroker-dealersto sell tJreTIC Securities asparticipatingbrokers(each,a 
"selling Broker-Dealer").roTheprivateplacementmemorandumfor an offering of TIC 
Securitieswill include a "planofdistribution" section that disclosesthename ofthe Lead 
Placement Agent and the maximum commission and other compensation that will bepaid 
0oparticipatingregistered brokerdealers for the sales of the TIC Securities,which 
commissionsand fees are also disclosedon the cover pageofthe private placement 
memorandum. 

E. Application of State Resl Property Law to TIC Security 
Transactions.Based on our surveyof state real estate licenselaws and discussionswith 
state real estate regulators,we believe that at least 42 statesview the sale ofa TIC 

As ofJuly 30, 2007, the NASD was consolidatedwi6 the memb€r r€gulation, enforc€ment and 
arbiaation operations of the New York StockExchange. Th€ name ofthe combined entity is the 
Financial Industry Regulatory Authoriry. For purposesofthis request, the organization will conlinue 
to be referredto as the NASD. 

The full text ofNotice 05- I 8 is available at w*rv.finra.ors. 
r l  Notice 05-18, at 3. 

See, Triple Net Leqsh& ZrC, SEC No-Action Lettcr (Aug. 23, 2000). 
t 5  Notice 05-18, at 6. 
I 6  The Lead PlacementAgent may also act as a Selling Broker-Dealer, 
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Security as involving the sale ofan interestin real propertythat is subject to state real 
estatelaws,regardlessof whether suchinvestmentsare also consideredto be subject to 
state securities laws. Accordingly, we believe that many statesrecognizethat real estate 
considerationsare a major component in the sale ofa TIC Security and that, therefore, 
purchasersshouldreceivo the protectionsafforded by relevant statereal estate laws even 
ifthe transactionis also subject to state securities laws. 

F. Compliance with NASD Issued Guidance. As previously mentioned, 
NASD issuedguidancein Notice 05-18 on the sale ofTIC Securities by registered 
broker-dealersthat are members of the NASD. Notice 05-18 states"TIC interestsin real 
propertystanding alone generallyarenot securities . . . ."'t Th" NASD Noticealso states 
that,however,"[w]hen TICs are offered and sold together with other arrangemenls, they 
generallywould constitute investmentcontracts and thus securities underthe federal 
securitieslaws."l8The NASD Noticepointsout that TIC Securitiesareilliquid, 
unanimousconsentmay be required for a subsequent sale, any subsequentsalemay be at 
a substantial discountfrom the value ofthe underlying real estate, and that the'NASD is 
not awareofany secondary marketfor TIC interests."le 

The NASD Notice provides guidanceto NASD members and their 
associatedpersonswhen offering TIC Securities with respect to compliance with NASD 
andSEC rules, including thoseaddressingthepaymentofreferral fees to unregistered 
individualsor firms." Althoughthe NASD recognizedthat"somestatesmay require that 
a licensed^real estateagentparticipatein the transferofa lsecuritized]TIC interest to an 
investor,'-' the NASD cautioned that a broker-dealer may not pay a real estateagent who 
is not registered as a broker-dealer for "participating in the transfer ofa TIC interestthat 
is structured as a security, nor may a member pay suchreal estate agent for referring TIC 
businessthat involves securities."22 The NASD Notice statedthatanysBchpaymentmay 
bedeemedto have violated NASD Rule 2420, which prohibitsa member of the NASD, 
amongother things, from payingselling concessions, discounts,or other allowances to 
anyp€rson that is not registered as a broker-dealer but is required to be so registered. 
TheNASD Notice went on to point out fhat "It is our understandingthat the SEC staff 
woulddeem a real estate agent's receipt ofa referralfeefrom a broker-dealer in 
connection with the sale ofa [securitized]TIC interest to be the type ofactivity that 
would render the real estate aggnt an unregistered broker-dealer."" 

t l  Notice 05-18, footnot€ 5, at 8. 
t a  Norice 05-18, at 3. 
l9  Notice 05-18, at 4. 

Notice 05-18, at 5 
2 l  Id 
22 Id. 
21 td. 
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The NASD Noticealsocautionedmembersthat"[a] member also maynot 
evadeRule2420 through indirectpayments;for example, a member may not engage in 
anarrangement in which it reducesits normal commission for a TIC exchange sothat the 
customerwill paythe difference to the real estate agent for participatingin the TIC 
exchangeor for refening business to ths broker-dealer.''" However, the NASD stated in 
footnote12to Notice 05-18 that"[a] memberthatpaysfeesto an unregistered person 
who acts as a finder would not be deemedto violate Rule 2420 ifthe member obtained a 
no-action letter from the SEC staff indicating that the finder is not required to register as 
a broker-dealer," Thus, to the extent that the paymentof a Real Estate Advisory Fee to a 
RE Participant leadsto a reduction ofthe commission or other compensationreceivedby 
theregisteredbroker-dealerinvolved in a TIC Security Transaction, theregistered 
broker-dealermay be deemed by the NASD to have violated NASD Rule 2420 unless the 
RE Participant is coveredby a no-action letter from SEC staffindicating that theRE 
Participant is not required to registerasa broker{ealer or by an exception or exemption 
from broket-dealer registration grantedby the SEC. 

G. NAR Initiative, In light ofthe denial ofno-action reliefbythe staff 
ofthe SEC Division ofCorporation Finance in Triple Net Leasing, ZZQ, SEC No-Action 
Letter(Aug.23,2000) and the publicationof Notice 05- 18, NAR issueda "Hot Topics" 
publicationin the Fourth Quarterof2005 on Tenants-In-Common Interests(the"NAR 
Notice"). In the NAR Notice, NAR addressedquestionsrelatedto the differences 
betweena TIC Security and non-securityTIC Interest, the bar on payrnentsto RE 
Participantsby sponsors and broker-dealers that sell TIC Securities, the need to comply 
with state real estate licensing requirements,the ethical considerations applicableto the 
saleofTIC Securities,theinformationthatshouldgenerallybeprovidedto investorson 
replacementproperties,and the penaltiesthat may be imposedfor securities law 
violations. 

NAR warned its licensed real estate agents andbrokers that the NASD had 
explicitly stated thatpersonssolely licensed as real estate agents(tmaynotbe 
compensatedby the sponsor or a broker-dealer for participationin the marketing and sale 
of [securitized]TICs, either by meansof a fee or commission."rt NAR also emphasized 
that licensedreal estate agents and brokers"should takecarenot to market securitized 
TIC investments without careftrl attention to compliance with secudties and real estate 
lawsandregulations.Doing so T-aytrigger enforcement action by the appropriate state 
regulatoryenforcemententities.'voNAR also advised its licensed real estateagents and 
brokers that investors should be advised to consider not only the tax aspects of any TIC 
Securityinvestrnent,but also the economics as well .. including any risks that may be 

'n Id. 
25 NAR Notice, at 3. 
'6 NAR Notice, at 4. 
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perceivedwith respect to p^roperties"in which a sponsor may or may not remain engaged 
in the projecfs operation."'' With respect to ethical considerations that apply to licensed 
real estate agents and brokers working with a client who wishes to acquire a TIC Security 
as a replacement property,NAR urged licensed real estate agentsand brokers to 
"familiarize themselves with and understand the TIC markeplacebefore referring clients 
into a TIC investment, whetler it is securitizedor not . . . ."'" With respectto providing 
assistanceto a client in connectionwith the sale ofa TIC Security, NAR reminded its 
licensed real eslate agents and brokers of their obligations under Article I I of the NAR 
Code ofEthics, which states that: 

REALTORS@shall not undertake to providespecializedprofessionalservices 
conceming a type of propertyor service that is outside their field ofcompetence 
unless they engagethe assistance ofone who is competent on such tlpes of 
propertyor service, or unlessthe factsarefully disclosed to the client. Any 
personsengagedto providesuchassistanceshallbeso identified to the client and 
their contributionto the assisnmentshould be setforth. 

IL 	 THE IMPORTAIIcT OT ;NAL ESTATE EXPERTISf, ToA 
PT]RCIIASER OF A TIC SECURITY 

As previouslydescribed,a purchaserwho acquiresa TIC Interest acquires 
an undivided fractional interest in a particularparcelofreal estate andthat fact is -
unchanged by whether the real estate is sold with other arrangements that results in the 
TIC Interest beingdeemed a security. We believe that the state statutory andregulatory 
framework implies that many states have made a policy determination that the protection 
ofa purchaserofreal estate, includinga TIC Security, is enhancedwhente pwchaser 
rsceives real estate servicesfrom a Commercial Real EstateProfessional." In 
comparison, an associatedpersonofa broker-dealermaynot be qualified tc provide 
information on the nature and characteristicsof comparable real estate unless the person 
also holds a real estate license. Because of their extensive training and experience in 
maners relating to the real estate and thepredominantrole ofreal estate in a TIC Security 
Transaction,'"NAR believes that Commercial Real Estate Professionalswouldprovide 
valuableguidanceand assistance to a purchaserofa TIC Security. 

NAR Noti€c, at 3. 

NAR Notice. at 4. 

Even when a state s€auritics regulatorhas determined that inveEtrnentsin TIC Secwities should be 
subj€ct to lfie stale's secwities laws, sales ofTIC Securities have also remained subject to statereal 
estate laws. See, "Off€ring or Selling Tenancies-In-Common(TICS) S€cudties Implications in the -
Promotior/OfGr and Sale," Divisiol ofFinance & Corporate Secuities, State oforcgon, ufld€r '?Iot 

Topics" at http://www.dfcs.or€gon.gov 

A key element in thc performanceofan investrnent in a TIC Security is the performanceofthe real 
eslate. 

http://www.dfcs.or�gon.gov
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Each state requireslicensed real estate agents and brokers to passawritten 
examination_andthe majority of states also require brokers to have significantpractical 
experience.rrIn most instances,priorto being eligible for licensing as a "broker," a 
personmust have completed between 60 and 90 hours of formal training and also must 
have between one to three yearsselling experience (unlessthe applicant has a Bachelor's 
Degree in real estate)." Persons licensed as "agents"are ordinarily subject to less 
rigorous requirements, but an agent may only engage in real estate activities in affiliation 
with and subject to the oversightand supervision ofa broker, who bears responsibility for 
such salesperson's conduct.Statelicensestlpically mustberenewe{^everyI or 2 years, 
and many states require continuing education for licensing renewals." Many Real Estate 
Firms offer formal in-house training programsfor their affiliated licensedreal estate 
agents and brokers. 

The Commercial Real EstateProfessionalsfor which we are requesting 
this relief will be predominantlyengagedin sales ofreal estate other than TIC Securities. 
Therefore,the Commercial Real Estate Professionals that would provideassistanceto 
purchasersofTIC Securities would have an active,working knowledgeof the real estate 
markel including experience with and ready access Io relevant real estateinformation 
necessaryto analjze the propertyand comparable properties,andexperienceanalyzing 
and explaining relevant demographics, market trends and other real estate data. 

In addition, such Commercial Real Estate Professionals will have 
substantial experience in commercial real estate as demonstmted by transactional 
experience or relevant education,depending on the circumstances. NAR has three 
affiliate organizations that confer designations upon commercial real estate professionals 
that have achieved educational and experience benchmarks in commercialreal estate 
practice. TheCommercialInvesFnentRealEstate Institute (the"CCIM Institute"), an 
affiliate ofNAR, offers a programto licensedroal estate brokers and agents for 
desigution as a CCIM, which requires education and expedence relatedto commercial 
realestatebrokerage,leasing, valuation, and investment analysis.s The Society of 

Infortration pmvided Lr this pangraph is Aom the webpage of the U.S. Departn€nt ofl-abor, Burcau 
of Labor Statistics, atwww.bls.gov/oco/ocos120.htm. 

More than a thousand universitics, colleges. and junior colleges offer courses ro real estate. At some, a 
student can €am an associate's or bach€lor's degree with a major in real estate;sev€ral offer advanced 
degrees. The relevant college courses are in real estak, finance, busin€ss administration,statistics, 
economics, and law. 

See, e.g, education counes otfered by dre North Carolina Association ofRealtorf andthe local 
associationsat www.ncrealtors.org. 

Th€ CCIM curriculum consists offour coie courses that incorporate the essential CCIM skill sets: 
financial analysis, rnarket anrlysis, user decision analysis, and investnent analysisfor cmmercial real 
estatc.Additional curriculum rcquircments may be completed ttrcugh CCIM elective courses,transfer 
credit for graduatecducationor professionalrecognition, and quatifing non-CCIM education. 
Following tlrc course work, candidates must submit a resume ofclos€d fflnsactions and/or 

http:www.ncrealtors.org
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Industrial andOffice REALTORS@("SIOR") confers its designation on those who have 
completedcourse work and havemet grossfee income requiremenlsfor commeroial real 
estatetransactions.3s Similarly, the REALTORS@ Land Institute is a real estate 
organizationfor land professionalsa:rd offers the Accredited Land Consultant("ALC") 
designation for members who meetadvancededucational and experience requirements in 
land sales, leasing,managementanddevelopment.'oCommercial Real Estate 
Professionals, including licensed real estate agents and brokerswho are not membersof 
NAR, may not have obtained CCIM, SIOR or ALC designations, but may have 
nonethelesscompletedthe required courseworkofferedby those organizations or have 
taken similar courses related to commercial real estateoffered through universities, 
colleges and junior colleges.In addition, CommercialRealEstate Professionals may not 
have taken formal coursework but may have transactional and./orconsulting experience in 
commercial real estate that would meet the standards ofthose designations.Further, 
licensedreal estate agents or brokersmay have acquiredzubstantial experience in 
commercial real estate, as dgmonstratedby the number and sizeofclosed transactions 
and/or consultations in commercial real estate transactions andthe time oeriodover 
which such transactionsoccurred, 

Many TIC Security investors have previouslyestablished business and 
client relationships with Commercial RealEstate Professionals and the Real Estate Firm 
with which such Professional is licensed, in many cases because the Commercial Real 
Estate Professional previouslyactedas the "seller'sagent"for the purposeofselling the 
investor's existing commercialor rcsidentialproperty. Oncethe client's existing 
commercialor residentialpropertyis sold the client will often expect that the 
Commercial Real Estate Professional will continue to assist the client to complete the 
purchaseofa replacementcommercialpropertywithin 180 days in order to effect an IRC 
Section1031exchangeor to reinvest residential sale proccedsin another property, 
However, unless the Commercial Real Estate Professional can be compensated for 
providing additional real estaie services as a "buyer'sagent"to the client with respect to 

consultationsshowing a depth ofexperience in the commercial real estatefield. Aftcr firlfilling thesc 
requircments,candjdates Dust successirlly compl€t€ a compr€hensivc examination to caln the CCIM 
designation. 

The SIOR designstionrequires(amongother things) that a licensed real estate agent or brok€r have at 
l€ast five y€a$ ofindustial or office real estate brok€rage experience; bc actively engag€d as an 
industrial or office rsal estate brok€r or salesperson; andmeeta minimum grossfee incomestandard 
per year and minimum number of trans3ctiom. 

The ALC designation requircs that a licens€d real €state agent or broker complete 120 credits of 
approved courses, including required coursesin Land, Land lnvestnent Analysis, and Tax Defened 
1031 Exchanges, and submit documentation demonskating that dreperrof's puchase, salesand lease 
experi€nce in land transactions meet a mit|imum number and dollar amount of tsansactions over the 
nrior five vears. 
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thepurchaseofa TIC Security,theCommercial Real Estate Professionalis unlikely to be 
willing to continue to assist the investor. 

Furthermore,even when a potential purchaser ofa TIC Security has not 
solda prior commercialor residentialpropertyandis not seeking to benefit from an IRC 
Sectionl03l exchange, a personintendingto invest in commercial propertycan 
reasonablybeexpected to seek assistanceon potentialproperty investrnents from a 
Commercial Real Estate Professional. 

The client ofa CommercialReal Estate Professional thatis interested in 
purchasinga commercial propertyhas the option to purchaseeither an entire propertyor 
a TIC Interest in a property.TheCommercialReal Estate Professional will generally 
provide information to the client about several potentialreplacementpropertiesmeeting 
theclient's specifications, includingbothTIC Securitypropertiesandpropeniesthat do 
not involve the issuance ofa secwity (ie., "non-securitiesproperties").Once a 
Commercial Real Estate Professional has identified and, in somecases, ananged for its 
client to inspecta TIC Security property (and any other non-secwities property) andthe 
slientadvises that he or she is consideringthepurchaseofa specific TIC Security 
property,the Commercial RealEstateProfessionalwill introducethe client to a Selling 
Broker-Dealerthat is participatingin thedistribution of the TIC Security. At that point in 
thetransaction,it may be neitherin the client's best interest nor practical to require that 
theclient be precludedfrom receiving continued real estate assistancefrom the 
Commercial Real Estate Professional after being introducedto a Selling Broker-Dealer. 
The client may not have made a determination as to whether to purchasetheparticulaf 
TIC Securityproperfy,anotherTIC Security property,or a non-securities property. In 
fact,the client may be inhoduced to more than one Selling Broker-Dealer selling 
dilferent TIC Securitiesandalso continue Jo consider one or more non-securities 
properties.In considering thesealtematives,the client will reasonablyexpect to continue 
to receive the assistance of its CommercialRealEstateProfessionalon the comparative 
realestateaspectsofthe various possible purchase opportunities. Those clients seeking 
to effect an IRC Section 1031 exchange will also likely want information about the 
generalreal estate requirementsofan IRC Section 1031 exchange with respect to 
acquiringa non-securities propertyor a TIC Security. 

NAR is concerned that a client who no longer has the bene{it of t}e 
CommercialReal Estate Professional'sreal estate assistance, once contact has been made 
with a Selling Broker-Dealer, maypurchasea TlC^_Security when,in fact, a non-securities 
propertymay be a better investment for the client." Further,the ability of a client to 

" We wish to clarify that in this examplc, we are assuming that all ofthe sscudties and non-securities 
propertiesare considered suitable to the clienfs financial situation and investment objectives but that a 
non-securiti€s property may provide a better retum to the investor in comparison to a TIC SecuriS 
under consideration, 
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compareTIC Securityand non-securities propertiesmay be impaired ifthe clientno 
longer has the benefit of the real estate assistance of the Commercid Real Estate 
hofessional with respect to a TIC Security. If, moreover, the client ultimately 
determinesto purchase a non-securities propertyafter considering one or more TIC 
Securityproperties,the federal securities laws will not be applicable to the participation 
ofthe Commercial Real Estate hofessional in the non-securities propertytransaction and 
the continued participationof the Commercial Real Estate hofessional will be beneficial 
to the client until the closing of thetransaction. 

III. PROPOSED REAL ESTATE ADVISORY FEE 

A. Request for Exemption The real estateindustry is faced with 
multiple regulatory requirements with respect to the sale of TIC Securities. Most states 
view tle sale ofa TIC Security as subjectto lhe state's realestateand securities laws, 
whereasfor federal law purposesa TIC Security must be sold in compliance witlr the 
registration requirements of the Securities Act or any exemption therefrom and any sales 
commission or other comp€nsation paid for the sale of such TIC Securitymust be paid to 
a broker-dealer thatis registered under Section l5(a)(l ) ofthe Exchange Act unlessan 
exceptionor exemption is available.38 

We respectfully rEquestthat the SEC grantan exemption from the broker-
dealer registration requirements of Section15(axl) ofthe ExchangeAct andfromthe 
reporting and other requirements specifically imposed by theExchange Acq and the rules 
and regulations thereunder, on a broker or dealer that is not registered with the 
Commission(exceptSectionsl5(b)(a)and 15(b)(6) ofthe Exchange Act), pursuantto 
Sections15(a)(2)and 36(a) ofthe Exchange Act, to any Commercial Real Estate 
hofessionaland Real Estate Firm with which such hofessional is licensed that receiyes 
a Real Estate Advisory Fee from a client in connection with thepurchaseofa TIC 
Securitypursuantto a written Buyer's Agent Agreement, which fee may be paid by the 
client or the sponsor ofa TIC Security on the client's behalf. In addition, we requestthat 
the SEC grantthe exemption eventhough the paymentof such a Real Estate Advisory 
Fee may reducethe sales commission or other compensation received by the Lead 
PlacementAgetrt and,/or Selling Broker-Dealer involvedin the TIC Security 
Transaction-" 

NAR recognizes that similar issues are raised by the sale ofTIC Securities und€r siate securitieslaws 
and intends to consultwith the North American Securities Admilistrators Association in order to 
address state securities regulatory issues. 

It is our understanding that a Commersial Real Estate Professiotral that is registered asan associated 
personof&e Selling Broker-Dealer &om 1l&om rheclient purchasesa TIC Security may not rely on 
theproposedreliefto receive a Real Estate Advisory Fee fol representing a client in the purchaseofa 
TIC Security in such distribution. In such circumstances, the Commercial Real Estate hofessional 
would be comprensatedby the broker-dealer with whom he or she is associated. 
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B. Conditionsof Exemption. Thisrequestfor exemption is intended to 
cover the RE Participant that enters into a Buyer's {gent Agreement (as furtherdescribed 
below) with a client thatpurchasesa TIC Security,nuaswe ll as any other Commercial 
RealEstate Professional andRealEstateFirm with which such Professionalis licensed 
that may be engaged by the contracting RE Participant with thepermissionofthe client 
to providereal estate-related information to the client. 

In order for any Commercial Real Estate Professional or any Real Estate 
Firm with which such Professionalis licensed to receive or sharein a Real Estate 
Advisory Fee in reliance on the requested exemption,the Commercial Real Estate 
Professional,the Real Estat€ Firm, the Selling Broker-Dealerand the Lead Placement 
Agent (which may also be the Selling Broker-Dealer) for the TIC SecurityTransaction 
shallcomply with the following conditions,as applicable. 

{1) General Conditions 

A Real Estate Advisory Fee shall only be paid to or shared with a 
Commercial Real EstateProfessionalwho is predominantlyengagedin 
sales ofreal estateother than TIC Securities. has substantial exDerience in 
commercial real estate,alis approptiately licensed in compliance with the 
applicablestate real estatelaws, and is identified in the Buyer's Agent 
Agreement(asfutther described below) with the client. 

b. 	 Each client ofthe RE Participant purchasinga TIC Security must receive 
at closing a deed representing their undivided fractional interest in the TIC 
Securitypropertyand the TIC Security must qualifr as a 'teplacement 

A client will €nt€r into tie Buyer's Agent Ageement with the Real Estate Firm with which the 
Commercid Real Estatc Professionalwho the client wishes to employ is Iicensed and the Commercial 
RealEstate Professional will generallysignthe Agreement on behalfofthe Real Estate Firm. For ease 
ofreference. however. both the Commercial Real Estale Professiond a|ld Real Estate Finn will be 
treatedasentering into the Buyer's Agent Agreamentwith ths client and will continue to referenced 
togetheras a "RE Participant." 

For purposcsof this excmption,a Commercial Roal Estaie Professionalwill mea the "substantial 
experienc€" requirement ifthe p€rson (1) hasreceiveda designation as a CCIM, SIOR, or ALC; (2) 
haseducationand transaction expericncc that is equivalent to tlose tequired to obtain those 
designations;or (3) hasparticipatedin at least 5 commercial real $tate h{rsaciions having al 
aggregate !?lue ofd teast$3 million in the prior fiye yearsor al least l0 commercial real estate 
aansactionshaving an aggregate vslue ofat least$10 mitlion in the prior l0 years,including 3 
aansactionsin the prior 3 yea.$. A Commercial Real Estate Professional may also meet the 
"substantialexperience" requirement based on a combinatiofl of at least two ofthe following factors: 
cducation in commercial real €statc; the length oftimc during which the personcngag€d in commetcial 
real estate transactions; tte dollar value of commercial real estatetransactionsin which the individual 
has participated; and the numbcr of commemialreal estate fansactions in lr.hich {re individual has 
participated. 
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property"for purposesof an IRC Section 1031exchange,regardlessof 
whetherthe client is purchasingtheTIC Security for that purpose. 

c. 	 The TIC Security Transaction must be effected through a registered 
broker-dealer. 

(2) Buyer's Agent Agreement and htroduction to Selling Broker-Dealer 

hior to the Comm€rcial Real Estate Professional discussing a specific TIC 
Securitypropertywith his or her client, the client must enterinto a wdtten 
Buyer's Agent Agreementwith the RE Participang which shall obligate 
rhe RE Panicipant to solely.represent with thethe client in connection 
purchaseof a TIC Security."' 

b.	 The Buyer's Agent Agreement must identiS any other RE Participant who 
is to receive or share in the Real Estate Advisory Fee and any such other 
RE Participant may only be added to the Buyer's Agent Agreement with 
the consent ofthe client. 

The Buyer's Agent Agreement must state the aggregate maximum amount 
of the Real Estate Advisory Fee to be paid by the client to all RE 
Participants, including any RE Participant that is added to the Agreement, 
which shall be expressed as either a ftxEd dollar amount or as a dollar 
amount that is determined in accordance with a predeterminedformula 
(e.g.,a fixed percentageofthe property'sfirll purchase price or a fixed 
percentageofthe cash paid for the property). 

The aggregate maximumamount ofReal Estate Advisory Feethat is 
actuallypaid by the client to all RE Participants, including any RE 
Participantthat is added to the Buyer's Agent Agreement,will not exceed 
the amount ofthe contracted Real Estate Advisory Fee even ifthe client, 
ihe sponsor or anotherpersonis willing to paya higher fee. 

The Commercial RealEstate Professional may discuss the real estate 
characteristics ofa TIC Securitypropertywith the client and arrange for 
the client to inspecta TIC Security propertyand any other non-securities 
propertybeforeintroducingthe client to the Selling Broker-Dealer, but 
shall an'ange such introduction upon the client advising the Commercial 

Ceneiauy,the R€al Estate Advisory Fee \ ill be paid to the Real Estate Firm with which a Commercisl 
Real Estate Profe&sional is lic€nsed, which witl distribute alt or a previously agreed-upolpercentagsof 
fte Feeto the Cornmercial RealEstale Professional that signed the agreement and to any other 
CommercialReal Estate Professional or Real Estate Firm that $as added to the aseement with the 
coNent ofthe client. 
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RealEstate Professional that he or she is considering the purchaseofa 
specificTIC Security property. 

(3) Restrictionson Conduct ofthe RE Participlnt 

A RE Patticipant that, directly or indirectly, receivesa portion ofa Real Estate 
AdvisoryFee will not: 

a. list or otherwise advertise the availability ofTIC Securitiesor advertise 
that the RE Participant represents clients in connection with the purchase 
of TIC Securities; 

b. share a Real Estatc Advisory Fee witl anypersonnot permittedto receive 
such Fee under therequestedexemption; 

c. handle customer fundsor securities in a TIC SecurityTransaction; 

d. negotiate the tefms andconditions of the purchaseofany TIC Security on 
behalfofthe clientwith a broker-dealeror sponsor selling a TIC Security 
or have any powerto bind the client in theTIC Security Transaction, but 
may transmit documents andinformation between thepartiesandmay 
attendmeetings between the Lead Placement Agent, Selling Broker-
Dealer, and the sponsor and the client (solelyin orderto assist the client); 

e. represent the client as a "purchaserrepresentative,"as defined in SEC 
Rule 501(h) ofSEC Regulation D; 

f. 	participatein the structuring ofa TIC Security investnent offered to the 
client; 

g. have the authority to close a purchaseofa TIC Security on a client's 
behalf; or 

h. assist a client that purchasesa Tlc,Security to obtain financing, except to 
providea list ofpotential lenders."' 

(4) Other Obligatiors of the RD Participant 

a. 	 The RE Participant mustdeliver a copy of the executed Buyer' s Agent 
Ageement to the Lead Placement Agent at closing. 

Tothe extent that a RI Prticipant receivesa fee from a lenderfor providinga referral drat is pemitted 
under The Real Estate SetdementProceduresAct of 1974(asamended).suchfee must be disclosed to 
theclient. .sbe, 12 U.S.C.2607, 
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b. 	Any Commercial Real Estate Professionalthat is to receive, directlyor 
indirectly, a portion ofa Real Estate Advisory Feemust not be subject to 
any "statutorydisqualification," as that term is defined in Section 3(a)(39) 
ofthe ExchangeAct (otherthan subparagraph (E) of that section), and will 
deliver a representation in writing to that effect to the Lead Placement 
Agent at closing. To the extent the statutory disqualification 
representationis inoluded in the Buyer's Agent Agreement, it must be 
updatedat closing with respect to each Commercial Real Estate 
Professional that may, directly or indirectly, receive any portion of a Real 
EstateAdvisory Fee. 

(5) Obligetionsof the SellingBroker-Dealerand Lead Placement Agent 

Beforethe TIC Security Transaction is effected, theSelling Broker-Dealer 
mustperforma suitability analysisofthe TIC SecurityTransaction in 
accordancewith the rules ofthe Selling Broker-Dealer'sapplicable self-
regulatory organization ("SRO") asifthe Selling Broker-Dealer had 
recommended the TIC Security Transacfionandmustdeliver a 
representationin writing to that effect to the Lead Placement Agent at 
closing or, if theSelling Broker-Dealer is theLeadPlacementAgcnt,must 
makea representation in writing to that effect at closing. 

b.	 The Selling Broker-Dealer will inform the customer ifthe Selling Broker-
Dealer determines that the TIC Security Transactionto be effected for the 
customeris not suitable under the rules of the SellingBroker-Dealer's 
applicable SRO, and will not effect the TIC SecurityTransaction unless it 
obtains thg customer's written affirmation thatthe customer wants to 
proceedwith the TIC SecurityTransactionnotwithstanding the Selling 
Broker-Dealer'sdetermination, The Selling Broker-Dealermust deliver 
the written a{firmation to the Lead Placement Agent at closing or, if the 
SellingBroker-Dealeris the Lead Placement Agen! must maintain the 
written affirmation as specified below. 

The Lead PlacementAgent must maintain a copyof each of the 
documents that is to be made and,/or delivered at closingpursuantto the 
requestedexemption(ie., the Buyer's Agent Agreement, the statutory 
disqualificationrepresentations,the suitability representation, and, if 
applicable, the customet's written affinnation), the relevant part of the real 
estateclosing documents that evidenc€s the amountof the Real Estate 
Advisory Fee paid to any RE Participant involved in the TIC Security 
Transaction, and any otherrecords that are required to be maintained in 
accordancewith the recordkeeping requirements ofthe federal securities 
laws for a periodofthree (3) yearsin accordance with Exchange Act Rule 
17a-4(ft. 
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C. Discussionof Buyer's Agent Agreement, We believe that the 
requirement for a Buyer's Agent A$eement will help to ensure thatany Real EstateFirm 
or Real Estatehofessional that shares in a Real Estate Advisory Feeoperates within the 
terms of therequestedexemption. Such an Agreement may also be used to facilitate the 
disclosure ofrelevant information to the client regarding a TIC Security. Therefore, in 
additionto the disclosures requiredas a condition ofthis exemption,we trelieve that the 
client should receive, via the Buyer's Agent Agrtement or another document disclosures 
rclatedto the possibility that the client will consider a TIC Securityproperty,including 
but not necessarily limited to the following, 

1. Educationaldisclosuresregarding the structureofTIC Interests.s 

2. 	 A statement that neitherthe Real Estate Firm nor the Commercial Real 
Estatt Professional is registered as a broker-dealer with the SEC and, 
therefore,cannot sell a TIC Security, but that the Commercial Real Estate 
hofessional may discuss thereal estate characteristics ofa TIC Security 
with the client, and arrangefor the client to inspect a TIC Security 
propertybeforeinttoducing client to a Selling Broker-Dealer.a5 

3 . 	 A statement of information andservices that the Commercial RealEstate 
Professionalmayprovideto the client with respectto a TIC Security under 
considerationafterintroduction to a Sellinp Broker-Dealer.s 

For €xample, a Buycr's Agcnt Agreen€nt may includc the following educational disclosures regarding 
TIC Interests; 

Client may consider an interest in r€al property in the folm of a tenants-in-common interest("TIC 
Inleresl'), which is an undivided fractional inter€st in real propetTy.Eachovrnerofa TIC Interest 
r€c€ives a deed in that co-owne/s nane, can obtain title insurance for his or herpercentageinterestin 
the property,hasa right to a pro.rataportion of the income,gain, loss,deductions and credits from the 
Foperty, andcan sell, gift, or bequeath the property by will. TIC Interests in real prop€rty areoften 
consideredas a replacementproperty by indidduals seeking to completE a tax-defened exchange 
transactionpwsuant to Section l03l ofthe Intemal R€venue Code. In addition, individuals may 
considerpurchasinga TIC Interest in real property in order to pool their funds with those of other 
investorsto invest in a largerpropeny. 

For example, a Buye/s Agent Agreern€nt may include the following to meet this and other suggest€d 
disclosures. 

Fimr may provide infomation to Cli€nt on certain TIC Interests that are d€€med to b€ seciriti€s for 
porposesofstate ard federal laws (a "TiC Secwiry"). The Firm is not a registered broker-dealer with 
thc Sccuriticsand Exchange Commission ("SEC") and cannotscll TIC Srcsrities. Howcvcr, the Firm 
may disauss wifi Client and assist Client in waluating the real estate charactqistigs ofTIC Secwity 
prope(ies and anange for Client to inspect TIC Secwity properties. Upon Clivrfs advic€ to Firm that 
Client is considering the purchaseofa TIC Security property,Firn will intoduce Clisnt to I SEC-
registeredbroker-dealer that representsthe seller ofthe TIC Security. After such introduction, the 
Firm may contirue to provide real estate consulting services with respect to Clieds consideration of 
the TIC S€cudty propety bcing offered by the broker-dealer. 

For example, a Buyer's Agent Agre€m€nt may include the following description ofservices: 
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4. 	A statement that the Selling Broker-Dealerwill be responsible for 
compliancewith the federal and state socurities laws that apply to the sale 
ofa TIC Security. 

We also believe that the Buyer's Agent Agteement should include a 
representation by any Commercial RealEstate Professional who is to receive or share in 
the Real Estate Advisory Fee that the Professional has substantial experience in 
commercial real estate.*' 

w. ANALYSIS OFEXEMPTION 

Section 15(a)( 1) of the Exchange Act providesthat"[i]t shall be unlawful 
for any broker or dealer. . . to effect any transaction in, or to induce or attempt to induce 
thepurchaseor saleof, any security . . . unless the broker or dealer is registered in 
accordancewith subsection I 5(b) ofthis section.'dr Section 3(a)(4) ofthe Exchange Act 
de{ines the term "broker," in relevant parl as"any personengaged in the business of 
effectinstansactionsinsecuritiesfortheaccountofothers.'*'Indetermininewhethera 
party comes within the definition of "broker," the SEC has,amongother things, focused 

. 	 Locate, idetrtiS and obtain information about potentiai TIC Security propertiesand non-security

leal prop€rti€s.


. 	 Conducttours for Client ofpotential TIC Security prop€rties and tron-security real properties. 

. 	 Advise Client on comparative characteristics ofaltemative properties(both TIC Security

propertiesand noFsecurity real properties)tlat m€et Client's specifications, including location;

incomehistory and projections;tenant demographics and financial sfength; market data; cunent

or oth€r pot€ntial us€s for the goperty; curent Foperty {inancing; ne€d for cashreservesfor

repairsand on-going operations; need for cash impounds to payfirture taxes; and known property

and environmentalhazardsandpotential sources ofexpeit assistance regarding the same,


. 	 Discusswith Client financing altematives,the amount of lcverage,current comparative lending 
r6tes,adjustable and fixed rdc options, and length ofloan maturities,and infomation on potential 
financing sources(but will not assist Client to obtain financing in the case ofa TIC $ecwity). 

. 	 Evaluateand advise Client aboutdocuments related to TIC security and non-securityproperties,

suchasTIC agteements,master leas€s, covenant and condition agreemsnb, parking agr€emcn8,

operating cost data"t€nant leases, financial statements and pro forma finalcial statements,aIld

transactiondocuments


. 	 Providegeneral,but not legal, tax assistance to Clie[t r€garding llle requirements and complexities 
to b€ satisfied in an IRC SectionI 03 I exchange in ord€r for Client to qualiS for tax deffi8l undcr 
suchprovision, 

,See footnotes 5 and 4l above on the meaning of"substantial experience in commercial real estate." 

15 U.S.C. 78o(aX1). 

l5 U-S.C. 78c{ax4). Thc activities ofa RE Pa.ticipant that r€ccives a Real Estate Advisory Fee would

not constiote dre activities ofa "dealer" under Section 3(a)(5) ofthe Exchange Act, itirich defines the

term, io relevant part, as any person,other than a bank, "engagedin the business ofbuying and selling

securitiesfor his own account through a broker or othsrwise." 15 U.S.C. T8c(aX5).


47 
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onwhetherthepersonrec-eivescommissionsor other compensation in connection with 
transactionsin securities.tu 

The sales activities ofa RE Participant together with the receipt by a RE 
Participantofa RealEstate Advisory Fee in connection with the sale of a TIC Security 
generallywould require that the RE Partiaipant registcr as a broker underSection 
1 5(a)( I ) absent an exception or exanption from tegistration. Moreover,according to 
Notice 05-18, aNASD member may not evade the prohibitionsofNASD Rule2420by 
reducing its normal commission or other compensation in a TIC Security Transaction so 
that the customer will pay the difference to a RE Participant unless theRE Participant is 
covered by a no-action letter fiom SEC staffindicaling thatthe RE Participant is not 
required to register as a broker-dealer or by an exception or exemption from broker-
dealerregisfation grantedby the SEC. 

Sectionl5(a)(2) of the Exchange Act providesthe Commission with 
authority, consistent with thepublic interestand the protectionof investors,to 
conditionally or unconditionally exempt any broker or dealer or class ofbrokers or 
dealers from the registration requirementsset forth in Section l5(a)(l).51 Similarly, and 
more broadly, Section 36(a) of the Exchange Act providesthe Commission with 
authority to conditionally or unconditionally exempt any pe$on, security, or transaction, 
or any class or classes ofpersons, securities or transactions, from any provisionor 
ptovisionsofthe Exchange Act or of any rule or regulation thereunder, to the extentthat 
"suchexemptionis necessary or appropriate in the public interest,and is consistentwith 
the Drotection of investors."" 

In light ofthe extensivesafeguardsproposedby NAR with respect to the 
limited activities to beperformedin exchangefor paymentof the proposedReal Estate 
Advisory Fee, thepolicy considerationsthat recognize therole ofreal estate in a TIC 
Security Transaction, and the participationin any such TIC Security Transactionin which 
a RE Participant receives a Real Estate Advisory Fee of a registered broker-dealer that 
will perform a suitability analysis before the transaction is effected, we believe that the 
requested exemption for unregistered RE Participants is appropriate in the public interest 
and is consistent with the orotection of investors, 

See, e.g, SEC Release No. 3+22172 (Jun€ 27,1985),50 FP.279,+0 (July9, 1985), at27942 
(discussionin connectionwi& foohotc l2), See also, SEC v. Corporate Relalions Group, Iac.,2003 
U.S.Dist. LE)flS ?4925, at *56 (M.D. Fla. Mar.28, 2003) and SEC v. Hansen,1984 U.S. Dist LEKS 
17835, at i26 (S.D.N.Y.April 6, 1984). 

5 l  15 U.s.c.78o(ax2). 

l5 U.S.C. 78mm(al. 
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A. The Proposed Exemption Is Consistent with the Protection of Investors. 

(l) A Broker-Dealer Will Participate in a TIC Security Transaction 

As described above,a Commercial Real Estate Professional thatprovidesreal-
estaterelated assistance to a client pursuantto a Buyer's Agent Agreementfor 
a Real Estate Advisory Fee must introduce his or her client to a registered 
Selling Broker-Dealer that is participatingin the distribution ofthe TlC 
Securityoncetheclientadvisesthatheor she is considering thepurchaseof 
theTIC Security. As a condition ofthe requested exemption,the Selling 
Broker-Dealerthatparticipatesin the TIC Security Transaction will be 
responsible, before the TIC Security Transaction is effected, for performinga 
suitability analysis of the TIC Security Transaction in accordance with the 
rules ofthe Selling Broker-Dealer's applicable SRO as ifthe Selling Broker-
Dealer had recommended theTIC Security Transaction and must deliver a 
representation in writing to that effect to the Lead Placement Agent at closing 
or, if the Selling Broker-Dealer is the Lead Placement Agent, must make a 
representation in writing to that effect at closing. The Selling Broker-Dealer 
will informthe customer ifthe Selling Broker-Dealer determinesthattheTIC 
Security Transaction to be effected for the customer is not suitable under the 
rules of the Selling Broker-Dealer'sapplicable SRO, and will not effect the 
TIC Security Transactionunless it obtains the customer's written affirmation 
that the customer wants to proceedwith the TIC Security Transaction 
notwithstandingthe Selling Broker-Dealer's determination.TheSelling 
Broker-Dealermustdeliver the written aflirmation to the Lead Placement 
Agent at closing or, ifthe Selling Broker-Dealer is the Lead Placement Agent, 
mustmaintainthewritten aflirmation as further specified below. 

The Lead Placement Agent will also be responsiblefor maintaining a copy of 
the Buyer's Agent Agreement, the statutory disqualification representation of 
each Commercial Real Estate Professionalthat is to, directly or indirectly, 
sharea Real Estate Advisory Fee, the Selling Broker-Dealer's suitability 
representation, written affirmation, as well and,ifapplicable,the customer's 
the relevant partof the real estate closing documents that evidencestie 
amountofthe Real Estate Advisory Fee paidto a RE Participant involvedin 
the TIC Security Transaction, and any other records that are requirEd to be 
maintainedin accordance with the recordkeeping requirementsofthe federal 
securities. 

The regulatory responsibilities of Selling Broker-Dealers and the Lead 
Placement Agent and the suitability obligation imposed on the Selling Broker-
Dealer as a condition of this exemption significantly minimize the risk to the 
investingpublicthat may arise due to the role of a Commercial Real Estate 
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Professionalin providingreal estate assistanceto a purchaserofa TIC 
Security. 

(2) ContinuingReal Estate AssistanceWill Facilitate Consideration and 
Comparisonof Properties 

The requested ex€mption is consistent with the protectionofinveslors because 
the continuing real estate assistanceofa F.E, Participant with substantial 
experiencein commercial real estate will facilitate clients' considerationand 
comparisonofthe real estate characteristics aswell asnonofTIC securities 
securitiesproperties.The exclusion of a RE Participant fromprovidingreal 
estate-related with respectto any TIC Security under consideration assistance 
may impair the client's ability to appropriately comparethereal estate 
characteristicsof non-securitiesand TIC Security properties.If, moreover,a 
client ultimately determinesto purchaseanon-securitiespropertyafter 
considering one or more TIC Security properties,the federal securities laws 
wouldnot be applicable to the roleofa RE Participant in the purchase 
transaction. 

(3) The Role of a RE Participant is Limited 

Therequestedrelief is consistentwith theprotectionof investors becauseof 
theproposedconditions that limit the role of a RE Participant that would 
receive a Real Estate Advisory Fee. Any RE Participant that proposesto 
rcceive a Real Estate Advisory Fee in connectionwith a client's purchaseof a 
TIC Securitymustcomplywith the conditions ofthe exemption.To ensure 
that the assistance providedby a RE Participant to its client is not subject to 
any influence by the issuer or its agent, a RE Participant must solely represent 
the client in connection with the purchaseofa TIC Security pursuantto a 
written Buyer's AgentAgreement.In order to ensure thatpotentialclients of 
a RE Participant will not beconfused as to the registered status ofthe RE 
Participant, a RE Participant may not list or otherwise advertisethe 
availability of TIC Securities or advertise that the RE Participant represents 
clients in connectionwith the purchaseofTIC securities. 

To minimize the RE Participant's involvement in securities-related activities 
in connection with a TIC Security Transaction, an RE Participantwould be 
prohibitedfrom negotiating the terms and conditions ofa purchaseof anyTIC 
Securityon behalf ofthe client or participatingin the structuring ofa TIC 
Security offered to a client. To eliminate the risk of loss of client fundsor 
securities,aRE Participant is prohibitedfrom handling any client funds or 
securitiesin connection with a TTC Securitv Transaction. 
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Moreover,a RE Participant cannot receive a Real Estate Advisory Fee in an 
amount that exceedsthe contracted fee even if the client, the sponsor ofthe 
TIC Security or another personis willing to paya higher fee. This latter 
requirementis intended to ensure that a Commercial Real Estate Professional 
does not make choices between TIC Securitiss that meet the client's 
investment specifications based upon the amount offee that a sponsor may be 
willing to pay. 

The conditionsof the exemption that will limit the role of any RE Participant 
that would receive a Real Estate Advisory Fee will minimize the risk to the 
investingpublicto the extent that little purposewouldbe served by requiring 
that such RE Participants register and be regulatedas a broker-dealer. 

B. The Proposed Exemption Is Consistent With the Public Itrterest 

(f) Opportunity to Receive On-Going Real Estate Assistance 

Giventhat the real estate aspectsofa TIC Security are predominant 
characteristics ofthe investrnent and a key elementof theperformanceofthe 
underlyingreal estate, grantingthe r€quested exemption is consistent with the 
publicinterestbecausepotentialinvestors in TIC Securities would benefit 
from the expert real estate assistanceofqualified Commercial Real Estate 
Professionals with respect to the real estate aspects ofthe investment. The 
requestedexemptionrequires that the Commercial Real Estate Professional 
havesubstantial experience, as more specifically describedabove,in 
commercialreal estate" in order to providerelevant real estatg assistance to a 
client considering thepurchaseofa TIC Security. 

(2) InvestorConvenienceand Choice ofReal Estate Assistance 

Granting the requested exemption is consistent with thepublicinterest 
becausean investor tlat is considering an inveshnent in real propertyand has 
enteredinto a relationship with a Commercial Real Estate Professional should 
not have to forego the assistance of its chosen Commercial Real Estate 
Professionalregarding the real estateaspectsofa TIC Security investment. 
As stated previously many TIC Security purchasershavepreviously 
establishedbusinessrelationshipswith Commercial Real Estate Professionals, 
in many cases becausethe Commercial Real Estate Professional previously 
acted as the "seller'sagent"for thepurposeof selling the investor's existing 
commercialor residential property.Oncetheclient'sexisting commercial or 
residentialpropertyis sold, the client will often expect that the Commercial 

The CommercialReal Estate Professional must also be predominandyengaged in sales ofr€al estate 
other than TIC Securities. 
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Real Estate Professionalwill continueto assist the client to complete the 
purchaseof a replacement commercialpropertywithin I 80 days in orderto 
effect an IRC Section 1031 exchangeor to reinvest residential saleproceedsin 
anotherproperty. However,unless the Commercial Real Estate Professional 
canbe compensated for providingadditionalrealestateservicesas a "buyer's 
agent" to the client with respect to the purchaseofa TIC Security,the 
CommercialReal Estate Professional is unlikely to be willing to continue to 
assistthe investor regarding the real estate aspectsofthe TIC Security 
investrnent.)a 

(3) InvestorFlexibility 

Grantingthe requested exemption is in the public interest because a client ofa 
CommercialReal Estate Professional that is considering altemativesecurities 
andnon-securitiesreal estate invostmentjshouldcontinueto receive the 
benefit ofa Commercial RealEstate Professional's real estate information on 
the comparative real estate aspects ofthe investment opportunities. The 
exclusion ofa Commercial Real Estate Professional ftom providingreal estate 
assistancewith respect to any TIC Security under consideration may impair 
the ability ofthe client to appropriately compare the real estate characteristics 
ofthe non-securities and TIC Securities propertiesunderconsideration. 

we believe it would be impractical and unduly 
burdensometo require that the Commercial Real Estate Professional have 
passeda securities law examination and becomeregisteredas an associated 
personofa registeredbroker-dealerin order to continue to providereal estate 
assistanceto its client in connection with the client's consideration ofone or 
more TIC Security properties,alongwith other non-security properties, 
becausetheCommercialReal Estate Professional will be predominantly 
engagedin sales of real estate other than TIC Securities, would be required to 
register in numbers of states to meet state securities registration requirements, 
andwill be involvedonly on a limited basisin the securities law aspects of 
any TIC Security Transaction. Moreover, in many cases, theCommercial 
Real Estate Professional's involvement in a TIC SecurityTransactionwill be 
infrequentand, as discussed, a client may ultimately purchasea non-securities 
property.Similarly, we believe it would be impractical and unduly 
butdensome to requirethat Real Estate Firms register and be regulated as a 
broker-dealerin light of the firm's limited involvement in securities 
transactionsin theformofa TIC Securitv. 

In these circumstances, 

Ofcourse, if tfie licensed real estate agent or broker that sold the client's existing r€sideltial property 
doesnot have substantial experiencc in commercial real estat€, the client would have to consult a 
Comm€raial Real Estate Professional. 
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(4) Affording Investors the Opportunity to Selectthe Most Desirable Type of 
Investment 

Granting the requestedexemptionis consistent with the public interest 
becausea client who nc longer hasthe benefit ofa Commercial Real Estate 
Professional'srealestateassistanceoncecontactis made with a broker-dealer 
representingthe sellerofa TIC Securitypropertymaypurchasethe TIC 
Security even though a non-securities properly may providea better 
investmentreturnto the client consistent with the suitability ofthe investment 
to the client's financial situation and objectives. If, moreover,the client 
ultimately determinesto purchasea non-securities propertyafter considering 
one or more TIC Securityproperties,thefederalsecuritieslawswill notbe 
appticableto the participationof the Commercial Real Estate Professional in 
thenon-securitiespropertytransaction and the continued participationofthe 
CommercialReal Estate Professionalwill be beneficial to theclientuntil the 
closingof thetransaction. 

V. CONCLUSION 

We believe that the knowledge of CommercialReal Estate hofessionals 
with substantial experiencein commercial real estate contributesto helping a potential 
purchaserto understand and properly evaluatethe real estate aspects ofvarious TIC 
Securities and non-securitiescommercialpropertiesthat are available for the purchaser's 
considerationand that such purchasersbenefit from receiving the independentassistance 
of a Commercial Real Estatehofessional, acting as a "buyer'sagent." Given the 
conditions of the exemption that will limit the role of a Commercial Real Estate 
ProfessionalandReal Estate Firm with which such Professional is licensed that would 
receive a Real Estate Advisory Fee, we believe that an exemption from tegistration and 
regulation ofthe Commercial Real Estate Professional and the RealEstate Firm asa 
broker-dealeris appropriatein thepublic interest and consistent with theprotectionof 
investors. 

Therefore,we respectfully tequest that theCommissionexemptany 
CommercialReal Estate Professional andt}e Real Estate Firm with which such 
Professionalis licensed that receives, directly or indirectly,a Real Estate Advisory Fee 
from a purchaserofa TIC Security in accordance with the conditions contained herein 
ftom the broker{ealer registrationrequirements of Section I 5(a)(1) of the Exchange Act 
andfrom thereportingand other requirementsspecifically imposed by the ExchangeAct, 
and the rules and regulations thereunder, on a broker or dealer that is not registered with 
theCommission(exceptSections l5(bX4) and 15(bX6) ofthe ExchangeAct). 
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Ifyou require any additionalinformationor clarification regardingthis 
submission,pleasedo not hesitate to contact t}teundersignedat Skadden, Arps, Slate, 
Meagher& Flom, LLP, 

'1440
New York Avenue,NW, Washington, DC 20005-21l 1, 

(202) 371-7216 or Ralph W. Holmen, Associate General Counsel, at National 
Associationof Realtors@, 430North Michigan Avenue,Chicago,IL 6061 1, (312)329
8375. On behalfofour client,NA& we thank you for yourconsiderationofthis matter. 

Very truly yours, 

,dg*.7e,"*!! 
SuzanneE. Rothwell 

cc: JosephM. Venffone, Vice President 
National Association of Realtorsa 

Ralph W. Holmen, Associate General Counsel

NationalAssociationof Realtors@


Stephen W. Hamilton

Skadden, A1ps, Slate, Meagher & Flom LLP


CatherineMcGuire,ChiefCounsel

Division of Market Regulation

Securitiesand Exchange Commission


Brian A. Bussey, AssistantChief Counsel

Division of Market Regulation

Securitiesand Exchange Commission


Michael Hershaft, Special Counsel

Divisionof Market Regulation

SecuritiesandExchaneeCommission


http:,dg*.7e,"*!!

