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voting for directors in contested situations. To allow shareholders to include their nominees in
company proxy materials would result in contested elections of directors, but without a separate
proxy solicitation by the shareholders and without the disclosures required by the Commission’s
rules governing election contests, and leading potentially to shareholder misrepresentations that
might otherwise be subject to Rule 14a-9 lability.

Given the uncertainty about the appropriate application of the director élection exclusion
created by the AFSCME » AIG decision, it is important that the SEC act to provide additional
guidance to sharcholders and issuers. It is important that both the shareholder and the company
have a more clear view of the types of sharcholder proposals that present subjects which properly
should be included in 2 company’s proxy materials. In hght of the Commission's long-standing
interpretation, the staff should once again grant no-action relief to companies allowing them to
exclude access bylaw proposals under Rule 142-8(1)(8) even absent further Commission action. Doing
so would be consistent with the Second Circuit's decision in AFSCME 2. .AIG and would avoid the
disruption and expense of litigation by companies and their shareholders. We believe that clearly
drawn guidance in this area would also benefit the SEC staff as it considers and responds to no-
action requests.

We oppose the Comumission’s alternative shareholder proxy access rule as proposed in
Release No. 34-56160

Enabling shareholders to include in company proxy mmaterials their proposals for bylaw
amendments regarding the procedures for nominating candidates to the board of directors, or so-
called access bylaw proposals, will likely have a number of harmful effects. It could lead to the
election of “special interest directors” who will disrupt boardroom dynamics and harm the board's
decision-making process. The end result will be to jeopardize long-term sharcholder value by
compromising the board's ability to act in the long-term best interests of the company and all
shareholders. In addition, permitting access bylaw proposals could turn every director
election into a contest and discourage qualified, independent directors from serving on boards.
Such election contests would appeal to special interest groups whose director nominees might
primarily seek to promote particular interests or constituencies rather than thé interests of the
company as a whole. It would also increase the costs of director elections and shift the costs of
proposing nominees from particular shareholders to companies and ultimately, to all shareholders.

Allowing access bylaw proposals is unnecessary given the sweeping changes in the corporate
governance landscape that have occurred in recent years. Changes in the governance landscape
have also transformed the director election process and will continue to do so. The rights of
shareholders to elect directors have been strengthened as evidenced by the adoption of majosity
voting in director elections by our company and many others. Shareholders have the ability to
recommend director candidates to a company's nominating/corporate governance committee,
and shareholders have benefited from increased transparency about the director nominations
process. Robust communication procedures have enabled shareholders to engage in dialogue with
boards about matters related to director candidates and the director election process generally.
In addition, shareholders have always had the ability to undertake their own solicitation of other
shareholders to elect directors. The Comsmission's recently adopted “e-proxy” rules will likely
reduce the costs of such an undertaking. Thus, a fundamental shift in the Commission's






